
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION IX 


75 Hawthorne Street 

San Francisco, CA 94105-3901 


Via Certified Mail (Return Receipt Requested) and electronic mail 
Certified Mail #: 7006 0810 0003 9306 3257 

Mr. Dennis Wendt 
1660 Newburg Road 
Fortuna, California 95540 

Re: 	 Findings of Violation and Order for Compliance under Sections 308 and 309(a) of the 
Clean Water Act, 33 U.S.C. $5  1318 and 13 19(a), Docket No. CWA-309(a)-09-001 

Dear Mr. Wendt: 

We write to inform you that the U.S. Environmental Protection Agency, Region 9 
("EPA") has issued the enclosed Findings of Violation and Order for Compliance ("Order") 
pursuant to Sections 308 and 309(a) of the Clean Water Act ("CWA" or "the Act") to you and 
Wendt Construction ("Respondents") regarding violations at your property located in Humboldt 
County, Fortuna, California, Assessor's Parcels 202- 12 1-078,202- 12 1 -19, and 202- 12 1-06 ("the 
Property"). 

EPA has information that beginning in or around September 2007, you and Wendt 
Construction conducted land clearing, grading and other work, including excavation and 
installation of sewer lines in the northern portion of the Property, and the construction of a berm 
along Strongs Creek on the northeastern side of the Property. You and Wendt Construction have 
also conducted work that includes placement of a culvert and silt fence in the southern portion of 
the Property. As a result of this work, you have discharged dredged and/or fill material into 
waters of the United States without a section 404 permit in violation of CWA section 301 (a), 33 
U.S.C. $ 13 1 l(a). The Order requires you to implement a removal and restoration plan ("RR 
Plan") to remove and legally dispose of the unauthorized material and restore the affected areas 
on the Property. 

We note that failure to comply with any provision of this Order could subject you to civil 
action for appropriate relief pursuant to Section 309(b) of the Act, 33 U.S.C. 13 19(b), and 
penalties under Section 309(d) of the Act, 33 U.S.C. 13 19(d). Section 309(c) of the Act provides 
criminal sanctions for negligent or knowing violations, 33 U.S.C. $ 13 19(c)(l), (c)(2), and 
specifically provides penalties for knowingly making false statements, 33 U.S.C. $ 13 19(c)(4). 

Enclosed for your information is an EPA information sheet about compliance assistance 
available to small businesses and the rights of small businesses to comment to the Small 
Business Regulatory Enforcement Fairness Act ("SBREFA") Ombudsman about EPA's 
enforcement activity. We provide the information sheet without making a determination whether 
your business is a small business under SBREFA. 
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As you know, your attorney has already been in touch with EPA and has conveyed your 
intention to reach in efficient and prompt resolution to this matter. To that end, EPA has 
scheduled a conference call for October 17,2008 at 2:00 p.m. to discuss the requirements of the 
Order, as well as the preliminary wetlands delineation report prepared by your consultants. In 
regards to the walkwayhem on the Property, EPA understands that you are concerned about the 
potential for flooding this winter and we are also willing to discuss your immediate plans for this 
area. We look forward to reaching an expeditious resolution. 

I invite you to work with EPA to resolve this matter. If you have questions, please 
contact Mr. Wilson Yee of our CWA Compliance Office at (415) 972-3484, Ms. Melissa Scianni 
of our CWA Wetlands Office at (415) 972-3821, or Ms. Marcela von Vacano of our Office of 
Regional Counsel at (4 1 5) 972-3905. 

Sincerely, 

Director, Water Division 

Enclosure 

cc: 	 Richard Smith, Esq. 
The Harland Law Firm LLP 
622 H Street 
Eureka, California 95501 

Jane Hicks 
U.S. Army Corps of Engineers 

San Francisco District 

1455 Market Street, 16th Floor 

San Francisco, California 94 103 


Kelley Reid 
U.S. Army Corps of Engineers 

San Francisco District, Eureka Field Office 

601 Startare Dr, Box 14 

Eureka, California, 9550 1 


John Short 

California Regional Water Quality Control Board 

North Coast Region 

5550 Skyline Blvd., Suite A 

Santa Rosa, California, 95403 




Gordon Leppig 
California Department of Fish & Game 
Northern Region 
619 Second Street 
Eureka, CA 9550 1 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION IX 

IN THE MATTER OF: 	 1 
) Docket No. CWA-309(a)-09-001 

Dennis Wendt and Wendt Construction 1 
1660 Newburg Rd. ) FINDINGS OF VIOLATION 
Fortuna, CA 95540 ) AND ORDER FOR COMPLIANCE 

)
Respondents ) Proceeding under Sections 308 and 309(a) 

) of the Clean Water Act, 33 U.S.C. $5  1318 
) and 1319(a) 

Authority 

The following Findings are made and Order issued pursuant to the authorities 

vested in the Administrator of the U.S. Environmental Protection Agency ("EPA") by 

sections 308 and 309(a) of the Clean Water Act ("CWA"), 33 U.S.C. $5  13 18 and 

13 19(a). The Administrator has delegated these authorities to the Regional Administrator 

of EPA Region IX, who has in turn delegated them to the Director of the Water Division 

("Director") of EPA Region IX. 

Statutory and Re~ulatory Background 

1. 	 Under CWA section 301(a), 33 U.S.C. $ 131 1(a), it is unlawful for a person to 

discharge any pollutant from a point source into a navigable water without a permit 

issued under the CWA. 

2. 	 "Pollutant" means, among other things, dredged spoil, solid waste, chemical wastes, 

biological materials, rock and sand, CWA section 502(6), 33 U.S .C. 5 1362(6), and 

includes "dredged material" and "fill material" as defined by 33 C.F.R. 5 323.2. 

3. 	 "Discharge of a pollutant" means "any addition of any pollutant to navigable waters 

from any point source." C,WA section 502(12), 33 U.S.C. 5 1362(12). 



4. "Discharge of fill material" means the addition of fill material into "waters of the 


United States" and includes, among others and without limitation, the following 

activities: placement of fill that is necessary for the construction of any structure in 

a water of the U.S.; site development fills for commercial, residential and other 

uses; and road fills. 33 C.F.R. $ 323.2(f). 

5. 	 "Navigable waters" means "the waters of the United States." CWA section 502(7), 

33 U.S.C. $ 1362(7). The U.S. Army Corps of Engineers ("Corps") and EPA 

regulations further define "waters of the United States" to include: (i) all waters 

which are currently used, were used in the past, or may be susceptible to use in 

interstate or foreign commerce, (ii) tributaries to such waters, and (iii) wetlands 

adjacent to waters of the U.S other than waters that are wetlands themselves. 33 

C.F.R. $328.3(a)(l), (5) and (7) (Corps regulations); 40 C.F.R. $230.3(~)(1), (5) 

and (7) (EPA regulations). 

6. 	 The term "wetlands" means those areas that are inundated or saturated by surface 

or ground water at a frequency and duration sufficient to support, and that under 

normal circumstances do support, a prevalence of vegetation typically adapted for 

life in saturated soil conditions. 33 C.F.R. $ 328.3(b); 40 C.F.R. $ 230.3(t). 

The term "adjacent" means bordering, contiguous, or neighboring. 33 C.F.R. $ 

328.3(c); 40 C.F.R. $ 230.3(b). Wetlands separated from other waters of the 

United States by man-made dikes or barriers, natural rivers berms, beach dunes and 

the like are "adjacent wetlands." 33 C.F.R. $ 328.3(c); 40 C.F.R. $ 230.3(b). 



8. 	 "Point source" means "any discernible, confined and discrete conveyance . . . from 
which pollutants are or may be discharged." CWA section 502(14), 33 U.S.C. 5 

1362(14). 

9. 	 "Person" includes an individual and various types of business entities, including 

corporations. CWA section 502(5), 33 U.S.C. 5 1362(5). 

10. 	 Under CWA section 404, 33 U.S.C. 5 1344, and its implementing regulations at 33 

C.F.R. Part 323, the discharge of dredged or fill material into a water of the United 

States requires a permit ("section 404 permit") issued by the Corps. 

11. 	 Section 308(a) of the Act, 33 U.S.C. 5 13 18(a), authorizes EPA to require the 

submission of any information that EPA may reasonably require to determine if any 

person is in violation of, inter alia, CWA sections 301 or 404. 

Factual Back~round 

12. 	 Wendt Construction is a California corporation owned and operated by Dennis 

Wendt, a contractor engaged in construction site preparation, excavating, rough and 

fine grading, land clearing, land development, and infrastructure installation. 

13. 	 Dennis Wendt is an individual who owns property located at Longitude -124.15, 

Latitude 40.58, WGS84, Assessor's Parcels #202-121-078,202-121-19, and 202- 

121-06 in Humboldt County, Fortuna, California, which is also known as the East 

Littlefield Property ("the Property"). 

14. 	 The Property is bordered on the north by Strongs Creek, a perennial stream. 

Strongs Creek flows into the Eel River, a perennial and navigable water. From the 

Property, Strongs Creek currently flows approximately 1.3 miles to the Eel River, 



which has been determined to be a navigable water by the Corps up to 7.1 miles 


from the Pacific Ocean. 

On the south, the Property is bordered by a perennial, spring-fed unnamed tributary 

to Strongs Creek. The unnamed tributary historically flowed directly into Strongs 

Creek. However, due to development and agricultural activities in the area, the 

tributary now flows through culverts into Strongs Creek. Ponding occurs in various 

locations throughout the Property, especially in the south along the unnamed 

tributary. 

The Eel River has beneficial uses as designated in the California Water Quality 

Control Plan for the North Coast Region ("Basin Plan") that include navigation; 

groundwater recharge; water contact recreation; commercial and sport fishing; 

warm freshwater habitat; cold freshwater habitat; rare, threatened or endangered 

species; wildlife habitat; migration of aquatic organisms; spawning, reproduction 

and early development; estuarine habitat; and aquaculture. 

17. 	 Strongs Creek provides habitat for coho salmon (Oncorhynchus kisutch), a state- 

and federally-threatened species; coastal cutthroat trout (Oncorhynchus clarki 

clarki), a California species of special concern; and steelhead trout (Oncorhynchus 

mykiss) a federally-threatened species and a California species of special concern. 

Chinook salmon (Oncorhynchus tshawytscha), a federally-threatened species, 

occurs downstream in the lower Eel River and reports indicate it was historically 

present in Strongs Creek and its tributaries. Strongs Creek also has one of the 

southern-most documented populations of coastal cutthroat trout. The Strongs 



Creek reach adjacent to the Property currently has salmonid rearing and foraging 


habitat and restorable spawning habitat. 

1 8. The lower main stem Eel River and its tributaries, such as Strongs Creek, are listed 

under section 303(d) of the CWA as impaired for sediment, which in excess 

amounts impacts beneficial uses of water. 

19. 	 Beginning in or around September 2007, Wendt and Wendt Construction 

("Respondents") conducted land clearing, grading and other work, including 

excavation and installation of sewer lines and the construction of a berm along 

Strongs Creek on the north side of the Property. Respondents began work, using an 

excavator, dozer, scraper, grader and backhoe, on Phase I of a proposed subdivision 

development comprising 63 housing units. In the southern portion of the Property, 

Respondents conducted work that included placement of a culvert and silt fence. 

As a result of this work and associated activities, Respondents have placed fill in 

various areas of the Property. 

20. 	 On September 27,2007, the Corps inspected the Property and observed filling and 

grading of wetlands. 

21. 	 On October 5,2007, the Corps issued a Cease and Desist Order to Dennis Wendt. 

In the Order, the Corps directed Wendt to cease unauthorized activity in waters of 

the U.S. and remove the unauthorized fill material by May 3 1,2008. The Order 

also required Wendt to pravide the Corps information and responses to a 

questionnaire. Wendt did not comply with either of these requirements in the 

Corps' Order. 



22. EPA issued an information request under the authority of CWA section 308,33 


U.S.C. $ 13 18, to Respondents regarding filling and grading activities at the 

Property, which was received by Respondents on December 24,2007. A response 

was due within thirty (30) days of receipt of the request. Respondents submitted a 

late and incomplete response to the section 308 request on February 1,2008, which 

included the required certification statement but was not signed. 

23. 	 On January 16 and 17,2008, staff from the EPA, the Corps and the Regional Board 

conducted an inspection and investigation of the Property, including interviews with 

Dennis Wendt and his associates. 

24. 	 During the January 2008 inspection EPA inspectors investigated, observed and 

documented evidence of the following work on the Property: excavation (cutting) 

to sub-grade for the main street entrance; placement and compaction of fill 

alongside the cut areas to bring lots to a higher elevation; trenching for sewer lines, 

which were tied into existing sewer lines for Strongs Creek Plaza, and backfilling 

these trenches; installation of a drop inlet and culvert to collect surface water from 

the unnamed tributary on the southern part of the property; and placement of fill 

material on the northeast portion of the property to build a berm to be used as a 

pedestrian walkway along Strongs Creek. 

25. 	 During the January 2008 inspection, EPA inspectors also observed significantly 

disturbed vegetation and soil surfaces throughout the Property and saw that some 

areas appeared to consist of recently placed fill material rather than native soils. 

The activities observed by EPA included placement of earthen and other fill 

material within what appeared to be wetlands. 



26. EPA issued a second information request under CWA section 308,33 U.S.C. § 


13 18, to Respondents on February 29,2008. On April 8,2008, Respondents 

submitted an incomplete response to this request. The response was inadequate as 

follows: (a) it did not contain the required certification statement; (b) the response 

contained information in regards to Phase I only, not all areas where Respondents 

conducted work, including omitting construction of the berm in and around 

wetlands adjacent to Strongs Creek; (c) the start and end dates for the work on 

Phase I are different from the dates provided for the same work in response to the 

first section 308 request; and (d) the names of certain individuals involved with the 

work were omitted in the second response and their contact information was not 

provided. 

27. 	 On March 14,2008, Wendt submitted to EPA a preliminary wetlands delineation 

report prepared by his consultants Winzler & Kelly ("W & K"), which identified 

wetlands in the eastern, western and southern sections of the Property. 

28. 	 On March 17-20,2008, EPA inspectors conducted another site inspection, including 

preliminary evaluation of the findings in W & K's wetlands delineation report and 

collection of additional data regarding the presence of waters of the U.S., including 

wetlands, at the site. EPA inspectors observed and documented foreign material on 

the surface and in the soil profile in the form of gravels, concrete, and asphalt 

debris. 

29. 	 During the March 2008 inspection, EPA dug a soil pit in the Phase 1area to 

examine hydrology and soils. Native soil was not reached after digging two feet 

deep and it was determined that a backhoe would have been necessary to more hlly 



characterize wetlands in this disturbed area. Therefore, EPA did not dig any other 


pits in the Phase 1 area, and instead, EPA examined W & K's existing open pits for 

indicators of hydrology. Discrepancies between W & K findings and the conditions 

present at the time of the EPA inspection were recorded and photo documented. 

30. 	EPA inspector Wilson Yee spoke with Wendt on March 20,2008. Wendt stated that 

the source of all construction debris observed by EPA within and beyond the Phase 

1 footprint was from the Strongs Creek Plaza construction project. When Yee 

asked how the debris came to be spread over so great an area of the Property, 

Wendt stated that his scrapers likely distributed the debris in preparing the site for 

the Phase 1 work. 

31. Based on the January and March 2008 visits and additional investigations, including 

review of aerial photographs and other documents, EPA inspectors identified 

wetlands on the Property, including a wetland that directly abuts the unnamed 

tributary to Strongs Creek. The adjacent wetlands, Strongs Creek and the unnamed 

tributary to Strongs Creek are generally identified on the attached aerial map 

(Attachment I), which shows that there are at least 10.64 acres of jurisdictional 

wetlands on the Property. The map also generally identifies the areas where fill was 

placed on at least 2.89 acres ofjurisdictional wetlands. 

32. 	 Based on information provided to EPA, Respondents did not apply for Corps 

authorization to discharge dredged or fill material to waters of the United States at 

the Property. 



Findin~s of Violation 

33. 	 Strongs Creek, the unnamed tributary to Strongs Creek, and the adjacent and 

abutting wetlands are "waters of the United States" under CWA section 502(7), 33 

U.S.C. 5 1362(7). See also 33 C.F.R. 5 328.3(a) and 40 C.F.R. $230.3(s). 

34. 	 The fill and construction material placed or caused to be placed in wetlands 

adjacent to Strongs Creek, the unnamed tributary and its abutting wetlands are 

"dredged material(s)" andlor "fill material(s)" under CWA section 404,33 U.S.C. 5 

1344, and 33 C.F.R. 5 323.2(e), and "pollutant(s)" under CWA section 502(6), 33 

U.S.C. 5 1362(6). 

35. 	 The placement of dredged andlor fill material in wetlands adjacent to Strongs 

Creek, the unnamed tributary and its abutting wetlands constitutes the "discharge of 

pollutants" under CWA section 502(12), 33 U.S.C. 5 1362(12). 

36. 	 The earthmoving equipment used by Respondent to place dredged and/or fill 

material in wetlands adjacent to Strongs Creek, the unnamed tributary and its 

abutting wetlands is a "point source" under CWA section 502(14), 33 U.S.C. 5 

1362(14). 

37. 	 Respondents are "persons" under CWA section 502(5), 33 U.S.C. 5 1362(5). 

38. 	 Respondents did not obtain authorization under a section 404 permit for the above 

described discharges. 

39. 	 Respondents' discharges adversely impacted waters of the U.S. and surrounding 

habitat. Secondary impacts to Strongs Creek, resulting from the fill placed in 

wetlands and the unnamed tributary, include increased flood peaks and increased 

sediment delivery, which affects water quality and wildlife habitat. 



40. 	 By discharging dredged andlor fill material into waters of the United States without 

a section 404 permit, Respondents have violated CWA section 301 (a), 33 U.S.C. 5 

131 l(a). 

41. 	 By failing to respond to the December 6,2007 and February 29,2008 information 

requests issued by EPA in a complete and timely manner, Respondents have 

violated CWA section 308(a), 33 U.S.C. $ 13 18(a). 

ORDER 

Based on the foregoing FINDINGS OF VIOLATION and pursuant to the 

authorities of CWA sections 308 and 309(a), 33 U.S.C. $8 13 18 and 13 19 (a), it is hereby 

ORDERED: 

1 Respondents shall not discharge any dredged or fill material into any waters of the , 

United States at the Property except in compliance with a section 404 permit. 

2. 	 No later than thirty J30) days after receipt of this Order, Respondents shall submit 

to EPA a Removal and Restoration Plan ("RIR Plan") for removing the 

unauthorized discharges as specified in paragraph 3 below, and a Mitigation Project 

Plan ("Mitigation Plan") as specified in paragraphs 5 and 6 below. The Plans shall 

be prepared by qualified professionals with the requisite expertise in wetland 

science. Upon approval by EPA, these Plans shall be deemed incorporated by 

reference into this Order, and the Respondents shall implement the Plans. 

3. 	 The RIR Plan shall include at a minimum the following: 

(a) a removal component that provides for removal of the unauthorized discharges 

in the area marked as "Fill Area in EPA Wetlands" and shaded in light blue in 

Attachment 1. The removal component shall provide that the impacted area will be 



re-contoured to reflect pre-disturbed conditions and shall require disposal of all 


removed material at appropriate upland locations in compliance with all local, state 

and federal requirements; 

(b) a restoration component that 1) provides for restoration of the hydrologic and 

biological functions of the wetlands. affected by the unauthorized discharges; 2) sets 

forth specific measures to ensure that impacted wetland areas will be revegetated 

with native wetland plant species; and 3) specifies erosion and sedimentation 

control measures to curtail excessive erosion of bank areas that shall then be 

implemented during and after the required removal efforts; 

(c) a schedule for implementing each component of the R/RPlan; and 
I 	 -+ --	 :. . 

(d) a fiie-year minitoring program that includes specihc measures of and 

biological parameters and criteria to evaluate the success of the removal and 

restoration components. Monitoring reports documenting the status of these 

success criteria shall be submitted annually to EPA. 

4. 	 Immediately upon approval of the R/RPlan by EPA, Respondent shall contact the 

Corps to determine the need for section 404 authorization for any discharges of 

dredged or fill material associated with implementation of the R/RPlan. The Corps 

contact is: 

Kelley Reid 
U.S. Army Corps of Engineers 

Eureka Field Office 

601 Startare Dr, Box 14 

Eureka, CA 9550 1 


5.  	 The Mitigation Plan shall. provide for appropriate mitigation to account for the 

permanent loss of any areas that cannot be restored and for the temporal loss for 



those areas that can be restored. If Respondents identify areas that cannot be 


restored, the Mitigation Plan shall include the reasons why on-site removal and 

restoration is not feasible. The Mitigation Plan shall propose a specific geographic 

location for mitigation on the Property if feasible and in no event beyond the Eel 

River watershed. The Mitigation Plan shall also identify the aquatic habitat type 

that will serve as mitigation for the waters impacted by the unauthorized activities. 

6 .  The Mitigation Plan shall include at a minimum the following: 

(a) a detailed description of the existing and, if appropriate, proposed physical, 

biological and chemical conditions of the proposed mitigation project site. The 

description must include topographic, hydrogeomorphic, and biological resource- 

related maps associated with the mitigation project site. The description must also 

discuss in detail the historic and existing land-use activities that pertain to 

the mitigation project site; 

(b) a schedule for implementing and completing each step of the Mitigation Plan: 

and 

(c) a five-year monitoring program, including specific measures of physical and 

biological parameters and criteria to evaluate the success of the Mitigation Plan. 

Monitoring reports documenting the status of these success criteria shall be 

submitted annually to EPA. 

All submittals made pursuant to this Order shall be mailed to the following 

address: 



Wilson Yee . 
U.S. Environmental Protection Agency 
CWA Compliance Office (WTR-7) 
75 Hawthorne Street 
San Francisco, CA 94105 

8. 	 All submittals required under this Order shall include the following certification 

signed by Respondents or Respondents' duly authorized representative: 

I certify under penalty of law that this document and all attachments were 
prepared by direct supervision or in accordance with a system designed to 
assure that qualified personnel properly gather and evaluate the information 
submitted. Based on my inquiry of those who manage the system or are 
directly responsible for gathering the information, I certify that the 
information submitted is, to the best of my knowledge and belief, true, 
accurate, and complete. I am aware that there are significant penalties for 
submitting false information, including the possibility of fine and 
imprisonment for knowing violations. 

9. 	 This Order is not a permit under the CWA, and does not waive or modify 

Respondents' obligations and responsibilities to ascertain and comply with all 

applicable federal, state or local laws, regulations, ordinances, permits, licenses or 

orders. 

10. 	 EPA has promulgated regulations to protect the confidentiality of the business 

information it receives at 40 C.F.R. Part 2, Subpart B. A claim of business 

confidentiality may be asserted in the manner specified by 40 C.F.R. 5 2.203(b) for 

all or part of the information requested. EPA will disclose business information 

covered by such a claim only as authorized under 40 C.F.R. Part 2, Subpart B. If no 

claim accompanies the business infomiation at the time EPA receives it, EPA may 

make it available to the public without fbrther notice. Respondents may not 

withhold from EPA any information on the grounds that it is confidential business 

information. 



This requirement of information is not subject to review by the Office of 

Management and Budget under the Paperwork Reduction Act because it is not a 

"collection of information" within the meaning of 44 U.S.C. 5 3502(3). It is 

directed to fewer than ten persons and is an exempt investigation under 44 U.S.C. 5 

35 18(c)(1) and 5 C.F.R. 5 1320.4(a)(2). 

This Order shall be binding upon Respondents, and Respondents' agents, 

servants, employees, heirs, successors and assigns. 

Issuance of this Order shall not be deemed an election by EPA to forego any 

remedies available to it under the law, including without limitation any 

administrative, civil, or criminal action to seek penalties, fines, or other appropriate 

relief under the Act. EPA reserves all rights and remedies, legal and equitable, to 

enforce any violation cited in this Order and to enforce this Order. 

administrative andlor civil judicial relief for failure to comply with the CWA. 

CWA section 309(a), (b), (d) and (g), 33 U.S.C. 5 13 19(a), (b), (d) and (g), provides 

In 

addition, CWA section 309(c), 33 U.S.C. 5 13 19(c), provides criminal sanctions for 

negligent or knowing violations of the CWA, and for knowingly making false 

statements. 

5.  This Order shall become effective upon the date of receipt by Respondents. 

~ l & i s  ~trauss, Director 
Water Division 
U.S. Environmental Protection Agency 










