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July 15,2010 

CERTIFIED MAIL - FIRST CLASS MAIL 
RETURN RECEIPT REQUESTED 

Mr. Paul Turek 
Chemical Waste Management, Inc. 
35251 Old Skyline Road 
P.O. Box 471 
Kettleman City, Ca 93239 

RE: 60-DAY NOTICE OF UNACCEPTABILITY 
Under the CERCLA Off-Site Rule and Opportunity for Informal Conference 

Dear Mr. Turek: 

This Notice letter (Notice) is to notify you that conditions existing at the 
Chemical Waste Management, Inc. (CWM) Kettleman Hills Facility may render units at 
the facility unacceptable for receipt of hazardous substances and pollutants and 
contaminants generated as a result of removal or remedial activities under the 
Comprehensive Environmental Response, Compensation and Liability Act (CERCLA). 
This Notice is issued in accordance with the "Procedures for Planning and Implementing 
Off-Site Response Actions" (Off-Site Rule), 40 C.F.R. §300.440. The determination of 
unacceptability will become effective on September 13,2010 unless EPA informs you in 
writing that EPA is satisfied the facility is operating in compliance with the applicable 
requirements. 

The purpose of the Off-Site Rule is to prevent wastes from CERCLA-authorized 
or -funded response actions from contributing to present or future environmental 
problems. The Off-Site Rule requires the proper handling of Superfund waste and 
requires that these wastes be managed in units that are environmentally sound. The Off­
Site Rule became effective on October 22, 1993. A copy of the rule is enclosed for your 
review. 

Pursuant to 40 C.F.R. §300.440(d)(9), this determination of un acceptability 
becomes effective sixty (60) days from the issuance of the Notice. As the Notice is 
effective upon issuance and not upon receipt, we have transmitted to you by facsimile a 
copy of this Notice on the date it was issued. 

This Notice is based upon a determination that the facility has not been in full 
compliance with the applicable requirements of the Toxic Substances Control Act 
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(TSCA), 15 U.S.C. § 2601 et seq.; TSCA approval conditions; and the California Code of 
Regulations. 

As stated in EPA's July 8, 2010 letter, new data from both EPA and CWM's 
investigations documented additional PCB contamination at the facility. On June 2, 
2010, EPA sampled the concrete pad adjacent to the Kettleman Hills Facility PCB 
Storage Building and found PCBs on the concrete at a concentration of 24 Jlgll 00 cm2

. 

After CWM removed the portion of the concrete pad where EPA had detected PCBs, 
CWM sampled below the concrete. Preliminary results showed PCBs in soil at 
concentrations of2.1, 64, 74 and 440 ppm. Today EPA received confirmation of these 
results. 

Spills and other uncontrolled discharges of PCBs at concentrations of~ 50 ppm 
onto concrete or soil constitute the disposal of PCBs in violation ofTSCA (40 C.F.R. 
§761.50(a)(4)). 

Based on this evidence of violation, EPA is issuing CWM a Notice of Toxic 
Substances Control Act Violation (NOV) today, in addition to this OSR Notice. The 
NOV details EPA's recommendation for returning to compliance. 

The Off-Site Rule provides the facility owner or operator with an opportunity for 
an informal conference with EPA to discuss the basis for the underlying violations and its 
relevance to the facility's acceptability to receive CERCLA cleanup wastes. Pursuant to 
40 C.F.R. §300.440(d)(4), ifCWM submits a written request for an informal conference 
within 10 calendar days from the issuance of this notice, EPA Region 9 will provide 
CWM the opportunity for such conference no later than 30 calendar days after the 
issuance date of the notice, if possible. CWM may also submit written comments for 
EPA's consideration. CWM may submit written comments by the 30th day after 
issuance of the notice, in addition to or instead of requesting an informal conference. 

Failure to fully address the circumstances that gave rise to this Notice will result 
in the Kettleman Hills Facility PCB management units becoming unacceptable to receive 
CERCLA wastes on the 60th day after this notice was issued, September 13,2010. The 
failure to submit a written request for an informal conference, or to submit written 
comments specifically addressing this unacceptability determination, will not extend 
the 60 days provided for CWM to satisfy EPA that the Kettleman Hills Facility is 
operating in compliance with the applicable requirements. If CWM presents 
information, either by means of an informal conference or written comments, EPA will 
inform you in writing as to whether the information is sufficient to show that the facility 
is operating in compliance with the applicable requirements of TSCA or whether the 
determination of unacceptability has not been reversed. If the determination of 
unacceptability is not reversed, responsible agencies and private parties will then cease 
any transport or authorization of transport of CERCLA PCB wastes to the Kettleman 
Hills facility on the effective date of this Notice. The facility will remain unacceptable 
until such time as the EPA notifies CWM otherwise. 
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Within 10 days of hearing from the EPA after the informal conference or the 
submittal of written comments, CWM may request a reconsideration of the 
unacceptability determination by the Director of the Waste Management Division. This 
reconsideration, if granted, will be made by review of the record, by the Director of the 
Waste Management Division; reconsideration does not automatically stay the 
determination beyond the 60-day period. CWM will receive notice in writing of the 
decision of the Director of the Waste Management Division. 

The Director of the Waste Management Division may decide to extend the 60-day 
period if more time is required to achieve compliance. CWM shall be notified if the 
Director of the Waste Management Division extends the 60 days. 

If you have questions concerning the off-site rule, please contact Kandice 
Bellamy, Region 9 CERCLA Off-Site Rule Coordinator, at (415) 972-3304. Legal 
questions should be directed to Rebecca Sugerman, Assistant Regional Counsel, at (415) 
972-3893. ' 

Enclosure Copy of the 9/22/93 
Federal Register Final 
Rule and Preamble 

Since:/~ 

~c. Miller, Manager 
RCRA Enforcement Office 
Waste Management Division 

cc: Jane Diamond, Region 9 Superfund Division Director 
Gale Filter, Department of Toxic Substances Control 
Andrew Kenefick, Senior Legal Counsel, Chemical Waste Management, Inc. 
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Authority: Sees. 2002(a), 3006, and 7004(b) MISSOURI 
of the SoUd Waste Disposal Act. as ame.nd"d * * * 
by the ResoUlCeConservation and Recovery 
Act, 42 U.S.C. 6912(a), 6926, and 6974(b). 

* * 

2. Section 272.2500, State 
Authorization, is removed. 

3. Section 272.2501 is revised to read 
as follows: 

§ 272.2501 Wllconaln State Idmlnlaterid 
program; final authorization. 

Pursuant to section 3006(b) ofRCRA, 
42 U.S.C. 6926(b): Wisconsin has final 
authorization for the following elements 
as submitted to EPA in Wisconsin's base 
program application for final 
authorization which 'was approved by 
EPA effective on January 31, 1986. 
Subsequent program revision 
applications were approved effective on 
June 6, 1989, January 22, 1990. and­
April 24, 1992. 

State Statutes and Regulations 
(a) The Wiscoilsin statutes and 

regulations cited in this paragraph are 
incorporated by reference as part of the 
hazardous waste management program 
under subtitle C of RCRA. 42 U.S.C. 
6921 et seq. 

(1) EPA Approved Wisconsin 
Statutory Requirements Applicable to 

- the Hazardous Waste Management 
Program, (dated August 9, 1993). 

(2) EPA Approved Wisconsin -
Regulatory Requirements Applicable to 
the Hazardous Waste Management 
Program (dated August 9. 1993). 

(b) The following statutes and . 
regulations concerning State 
enforcement, although not incorporated 
by reference for enforcement pUrposes, 
are part of the authorized State program: 

(1) Wisconsin Statutes, Volume 1. -
§§ 19.21: 19.31: 19.32(2) and (5): 
19.35(3) and (4); 19.36; 19.37(1) and (2); 
Wisconsin Statutes, Volume 3, 
§§ 144.69-144.72; 144.73-144.74: 
144.76(2} and (3); Wisconsin Statutes 
Volume 4, §§227.07: 221.09: 227.14: 
227.51: and Wisconsin Statutes, Volume 
5, § 803.09 (1985-86). 

(2) Wisconsin Administrative Code. 
Volume I, §NR: 2.19; 2.195(1); and 
2.195(5) (effective Aprill, 1984); 
Wisconsin Administrative Code, 
Volume 12, §NR: 680.06(12) (effective 
March 1. 1991). 

4. Appendix A to part 272, State 
Requirements. is amended by revising 
the Appendix heading and adding the 
center heading "Missouri" above the 
listing, and adding in alphabetical order 
"Wisconsin" and its listing to read as 
follows: 

Appendix A to Part 272-State 
Requirements 

* • • * * 

WISCONSIN 
The statutory provisions include: . 

Wisconsin Statutes, Volume 3, Sections: 
144.01: 144.43-433: 144.44 (except 
144.44(4)(8)); 144.441(lH2): 144.441(3) (b), 
(f). and (g): 144.441(4) (a) and (cHg); 
144.441(6); 144.442(1), (4H11): 144.443: 
144.444: 144.60-144.63; and 144.64 (2H3) 
(except for ,.4.64(2)(e)(1)). 

The regulatory provisions include: 
Wisconsin Administrative Code, Volume 12, 
§ NR 6oo.01~00.04(2}; 600.06; 600.3-600.11: 
605.02: 605.0H05.11: Appendix n. m. IV 
and V: 610.01-610.09(2):615.01-
615.13(2)(b): 620.01; 620.04-620.10(3); 
620.14: 625.04(4}; 625.05(1H\25.07(7)(c)12; 
625.12(1) and (2); 630.02; 630.04-
630.40(3)(c); 635.02; 635.05-635.16(17)(d): 
635.17(1), (2) and (3); 640.02; 640.06(2)(b); 
640.09-640.22(22): 645.04--645.14: 
645.17(1)(a)(1)-645.17(1)(8)3.e; 650; 655.02; 
655.05-655.13(13): 660.0~: 660.08-660.20(2): 
665.02; 665.05(1~5.10(2); 670.06-
670.1l(2)(d)3: 675.01~75.30(6): 680.01-
680.5t(5); 685.02; 685.05-685.08(13)(b). 

[FR Doc. 93-23071 Filed G-21-93; 8:45 am) 
BlWNQCODE~ 

40 CFR Part 300 
[FRL-371&-7) 

RIN 205G-AC3S 

Amendment to the National 011 and 
Hazardou. Substance. PollutIon 
Contingency Plani Procedures for 
Planning and ImplementIng Off·Slte 
Response Action. 
AGENCY: Environmental Protection 
Agency (EPA). 
AcnON: Final rule. 

SUMMARY: The U.S. Environmental 
Protection Agency (EPA) is today 
amending the National Oil and 
Hazardous Substance Pollution 
Contingency Plan ("NCP"). Today's 
final rule implements the requirements 
of the Pomprehensive Environmental 
Response, Compensation and Liability 
Act ("CERCLA") {as amended by the 
Superfund Amendments and 
Reauthorization Act of 1986 (SARA)) 
and includes certain additional 
requirements that EPA finds to be 
appropriate. CERCLA describes 
procedures that must be observed when 
8 response action under CERCLA 
involves off-site management of 
CERCLA hazardous substances. 
pollutants or contaminants (hereinafter 
referred to as "CERCLA wastes") 
resulting from CERCLA decision 
documents signed after the enactment of 
SARA (i.e., after October 1'7. 1986). This 
rule also makes these procedures 

applicable to off-site management of 
CERCLA w~es resulting from CERCLA 
decision documents signed before the 
enactment of SARA. Prior to this rule. 
EPA managed the off-site trarisfer of 
CERCLA wastes according to the May 
1985 off-site policy (published in the 
Federal Itegister on November 5. 1985). 
as revised November 13, 1987 (OSWER 
Directive No. 9834.11). 
DATES: Effective: The final rule is 
effective October 22, 1993. 

CERCLA section 305 provides for a 
legislative veto of reguJations 
promulgated under CERCLA. Although 
INS v. Chadha. 462 U.S. 919, 103 S.Ct. 
2764 (1983), cast the validity of the 
legislative veto into question. EPA has 
transmitted a copy of this regulation to 
the Secretary of the Senate and the Clerk 
of the House of Representatives. If any 
action by Congress calls the effective 
date of this regulation into question, 
EPA will publish notice of clarification 
in the Federal Register. 
ADDRESSES: The official record for this 

-rulemaking is located in the Superfund 
Docket, U.S. Environmental Protection 
Agency (08-245), 401 M Street SW., 
room 2421, Washington, DC 20460 (2021 
260-3046) and is available for public 
inspection from 9 a.m. to 4 p.m •• 
Monday through Friday. excluding 
holidays. The docket number is 121-
POS. . 
FOR FURTHER INFORMA110N CONTACT: 
Ellen Epstein. RCRA Enforcement 
Division. Office of Waste Programs 
Enforcement (0S-520), EnviJonmental 
Protection Agency. 401 M Street. SW., 
Washington, DC 20460, Phone (202) 
26Q-4849, or the RCRA Superfund 
Hotline (800) 42~9346 (or (703) 920-
9810 in the Washington. DC. 
metropolitan area). 

SUPPLEMENTARY INFORMA110N: 

Table of Contents 
I. Authority 
n. Introduction 
m. Background 
IV. Discussion of Final Rule 

A. Applicability 
1. CRRCLA Waptes Affected 
1. Laboratory Samples 
ii. LDR Residues 
iii. Clarification on Subsequent Transfers 

of CERCLA wastes 
2. Actions Affected 
1. Enforcement Activities 
ii. Actions under CERCLA Section 120 
iii. Federally·permitted releases 
iv. Definition of Site 
3. RCRA Section 7003 Actions 
4. Removals 
5. Pre·SARA v. -Post·SARA ACtions 
B. Determlning Acceptability 
1: State Role 
2. EPA's Role 
3. Disputes between States and EPA 
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4. No Cooperative Agreement Requirement 
5. Facility Acceptability Status 
C. Determining Acceptability-COmpliance 

Criteria 
1. Inspection Requirements 
2. Receiving Unit 
3. Facility 
4. Relevant Violations 
5. Minimum Technology Requirements 

(MTRs) 
6. Facilities Operating Under 8 RCR.\ 

Exemption and Non-RCRA Facilities 
D. Determining Acceptability-Releases 
1. Identifying Releases 
2. De Minimis Releases 
3. Releases to the Air 
4. Other Releases 
E. Notification of Acceptability 
1. Management Options for Loss of 

Acceptability 
2. Potential Un8cceptability 
F. Review Procedures 
t. Agency Response Time 
2. Notification of Immediate' 

Unacceptability 
3. Poten!!plly Responsible Parties 
C. Due l70cess Issues 
1. Potential Loss of Business 

~ 2. Payment of Penalties 
3. Review of Determination Decision ' 
4. Review Procedures 
5. Notification of Decisions 
H: Re-evaluaUon of Unacceptability 
1. ThresholdslEnforceable Agreements 
2. Corrective Action/Controlled Releases 
3. Releases and Regaining Eligibility 
4. Regaining Physical Compliance at 

Treatment and Storage Facilities 
I. Implementation 
J. Manifest Requirements 

V. Regulatory Analysis 
A. Regulatory Impact Analysis 
B. Regulatory Flexibility Act 
C. Paperwork Reduction Act 

VI. SupplementaIy. Document 

I. Authority 
Sections 104(c)(3), 105, and 121(d)(3) 

of the Comprehensive Environmental 
Response, Compensation and Liability 
Act of 1980 ("CERCLA"), as amended 
by the Superfund Amendments and 
Re!luthorization Act of 1986 ("SARA") 
(42 U.S.C. 9604(c)(3), 9605, 9621(d)(3»; 
section 311(c)(2) of the Clean Water Act 
(33 U.S.C. 1321(c){2))j Executive Order 
12580 (52 FR 2923, January 29, 1981): 
and Executive Order 12717 (56 FR 
54757, October 22,1991). 

n. Introduction 
Today's final rule amends the·· 

National Oil and Hazardous Substances 
Pollution Contingency Plan ("NCP"), 40 
CPR part 300. by adding a new 
§ 300.440. The May 1985 off~site policy 
(50 FR 45933-45937 (November 5. 
1985)), as revised by the Procedures for 
Implementing Off-site Response Actions 
of November 13, 1987 (OSWER 
Directive No. 9834.11). (hereinafter 
known' as the "Off-site Policy"), is 
superseded by this rule. 

The purpose of this off-site regulation 
is to avoid having CERCLA wastes from 
CERCLA-authorized or -funded 
response actions contribute to present or 
future environmental problems by 
directing these wastes to management 
units determined to be environmentally 
sound. Congress and EPA have always 
believed that a CERCLA cleanup should 
be more than a relocation of 
environmental problems, and have 
attempted to ensure the proper ' 
treatment and disposal of CER9-A 
wastes removed from a CERCLA site. 
EPA believes that the process set out in 
this rule for ensuring that CERCLA 
wastes are transferred only to properly­
permitted facilities that have no relevant 
violations or uncontrolled releases. 
assures that the receipt of CERCLA 
waste will not pose adverse effects on 
the environment. 

The off-site regulation should help 
prevent the aggravation of conditions at 
problem sites and reduce the 
government's and the Superfund's 
potential liability by establishing 
criteria governing the off-site transfer of 
CERCLA.wastes from CERCLA· 
authorized or -funded response actions. 
The rule should also help to ensu~ that 
off-site transfer decisions are made in an 
environmentally sensible manner, 
. consistent with sound public policy an.d 
business practices. 

The requirements of this rule are 
integral components of the "selection of 
remedial action!' provision in CERCLA 
section 121, and their proper 
application will help to ensure that 
response actions selected are protective 
of human health and the environment 
(consistent with CERCLA section 
121(b)(1) and, more generally. with 
section 104(a)(1)). 

Today's final rule implements the 
requirements of section 121(d}(3} of 
CERCLA, which provides that in the 
case of any CERCLA response action 
involving the off-site transfer of any 
hazardous substance, pollutant, or 
contaminant (CERCLA waste), that 
CERCLA waste may only be placed in a 
facility that is in compliance with the 
Resource Conservation and Recovery 
Act (RCRA) (or other applicable Federal 
law) and applicable State requirements. 
CERCLA reqUires that for "land disposal 
facilities," there may be no transfer of 
CERCLA wastes to a unit with releases. 
and any releases at other units must be 
controlled. 

Although CERCLA section 121(d)(3) 
applies compliance criteria to all 
facilities, it applies "release" criteria 
only to RCRA subtitle C land disposal' 
facilities. EPA believes. as a matter of 
policy, that some rtllease criteria 'should 
also be applied to all facilities that 

reCeive CERCLA wastes from CERCLA 
authorized or funded response actions, 
including RCRA treatment, storage. and 
,permit-by-rule facilities, and any non­
RCRA subtitle C facilities (such as 
subtitle D facilities or facilities 
permitted to receive hazardous 
substence wastes under the Toxic 
Substances Control Act (TSCA)) 1. The 
Agency believes that such a step will 
further the protection of human health 
and the environment. and the 
development of a sound and consistent 
public policy: it would also serve to 
further the goals reflected in CERCLA 
section 121(d)(3). 

Similarly, although SARA section 
121(b} provides that CERCLA section 
121 (and thus section 121(d)(3}) applies 
to actions arising from post-SARA 
decision documents only,% EPA believes· 
that it is logical and appropriate to 
apply this rule to CERCLA wastes 
resulting from two other categories of 
similar cleanup actions: those 
authorized under CERCLA before the 
enactment of SARA, and those 
performed under the National 
Contingency Plan pursuant to section 
311 of the Clean Water Act (for non· 
petroleum products). Accordingly. this 
rule applies to a number of situations in 
addition to those expressly set out in 
sectiQn 121(d)(3) of CERCLA • 

Today's final rule establishes the 
criteria and procedures for determining 
whether facilities are acceptable for the 
off-site receipt ofCERCLA waste from 
CERCLA-authorized or -funded 
response actions and outlines the 
CERCLA wastes and actions affected by 
the criteria. It establishes compliance 
criteria and release criteria, and 
establishes a process for determining 
whether facilities are acceptable based 
on those criteria. The rule leaves the 
final decision of off-site acceptability , 
with EPA, after providing the • 
opportunity for, and encouraging, 
substantial consultation with the State 
in which the off-site facility is located. 

I A TSCA permitted racillty's acceptability to 
receive CERCLA wastas Is also based on compliance 
and release findings. As with a R.CRA fac1llty. the 
compliance finding at a TSCA facility hinges on tho 
absence Dr relevant violations at or afli!cting the 
receiving unit, The release finding for a TSCA 
facility ia based on the preaenco or absona! of 
environmentally significant releases anywhere at 
the racility (I.e .• not just at the receiving unit). Such 
releases must be addressed by corrective action 
under a Slate or Federal program. , 

2 Section 121(b)(1) of SARA proYides thai tho 
requirements of CERCLA section 121 shall not 
apply to any remedial eclion ror which the Record 
or Docision ("ROD") was signed. or the consent 
d8Creelodged. before the date of anactmeat of 
SARA. SARA Section 121(b)(2) provides thai if an 
ROD was signed. or COIl$ent decree lodged. within 
the 3o-day period after enactment of SARA. the 
remedial action should comply with CERCLA 
section 121 to the maximum extent practicable. 

Heinonline -- 58 Fed. Reg. 49201 1993 
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The final rule outlines the State's role in 
the off-site acceptability determination 
and ensures that States will remain 
active participants in the 
decisionsmaking process. The rule also 
establishes procedures for notification 
Qfunacceptahility, appeals of 
unacceptability determinations. and re­
evaluation of unacceptability 
determinations. 

Under the rule. the policy of applying 
off-site requirements to actions taken 
under section 7003 of the Solid Waste 
Disposal Act, as amended by RCRA; is 
discontinued. . 

III. Background 
From the beginning of the CERCLA 

program. Congress has mandated that 
CERCLA wastes be treated, stored, and 
disposed of in an environmentally . 
sound manner. Section 104(c)(3) of 
CERCLA, as originally enacted in 1980, 
required States to ensure the availability 
of a hazardous waste disposal facility in 
compliance with RCRA subtitle C for 
receipt of hazardous waste from Fund­
financed remedial actions. 

In January 1983. EPA issued Guidance 
on the Requirements for Selecting an 
Off-Site Option in a Superfund 
Response Action. This first guidance on 
the off-site transfer of CERCLA wastes 
required a facility inspection and that 
all major violations at the facility be 
corrected in order for the facility to 
receive CERCLA wastes from remedial 
or removal actions. EPA's May 1985 
"Procedures for Planning and 
Implementing Off-Site Response 
Actions" (50 FR 45933) detailed the 
criteria for evaluating the acceptability 
of facilities to receive CERCLA wastes. 

The NCP. revised in November 1985 
(40 CFR part 300); incorporated 
requirements for off-site receipt of 
CERCLA waste. The NCP. at 40 CFR 
300.68(a)(3), required that facilities have 
permits, or other appropriate 
authorization to operate. in order to be 
acceptable for receiving off-site CERCLA 
waste. 

SARA reaffirmed the rationale -
embodied in CERCLA section 104{c)(3) 
and the May 1985 Off-site Policy. 
Section 121(d)(3) ofCERCLA. as added 
by SARA. explicitly provides that in the 
case of any CERCLA "removal or 
remedial action involving the transfer of 
any hazardous substance or pollutant or 
contaminant off.site;'· such transfer 
shall only be to a facility operating in 
compliance with the Solid Waste 
Disposal Act (as amended by RCRA aJid 
the Hazardous and Solid Waste 
Amendments (HSWA)). or. where 
applicable. the Toxic Substances 
Control Act (TSCA). or other applicable 
Federal law. and all-applicable State 

requirements. The section also requires 
that receiving units at land disposal 
facilities have no releases of hazardous 
wastes or hazardous constituents and 
that any releases from other units at a 
land disposal facility be controlled by a 
RCRA corrective action program. 

Finally. EPA issued revised 
procedures for implementing off-site . 
respons.e actions on November 13,1987, 
as a memorandum from J. Winston 
Porter, Assistant Administrator for Solid 
Waste and Emergency Response. to the 
EPA Regional Administrators (OSWER 
Directive No. 9834.11) (the "Off-site 
Policy"). These procedures. w~ich were 
effective immediately. provided 
guidance on complying with the SARA 
requirements, updated the 1985 Off-site 
Policy. and proVided detailed 
procedures for issuing and reviewing 
unacceptability determinations.s 

The Agency proposed amendments to 
the NCP on November 29, 1988 (53 FR 
48218) to implement the requirements 
ofCERCLA section 121(d)(3). and to add 
certain appropriate requirements 
contained in the Off-site Policy. EPA 
received over 75 specific comments on 
the proposed rule and has carefully 
analyzed those comments and made 
changes as appropriate in promulgating 
today's rule. Today's final rule (the 
"Off-site Rule") implements and 
codifies the requirements contained in 
CERCLA section 121(d)(3). and 

. incorporates many provisions of the Off­
site Policy. Specific responses to the 
comments received are set out below. or 
in the "Comment-Response Docum~nt" 

. to this rule. which is available from the 
Superfund Docket. . 

IV. Discussion of Final Rule 
The Off-site Rule generally provides 

that a facility used for the off-site 
management of CERCLA wastes must be 
in.physical compliance with RCRA or 
other applicable Federal and State laws. 
In addition. the follOWing criteria must 
be met: 

• Units receiving CERCLA wastes at 
RCRA subtitle C facilities must not be 
releasing any hazardous wastes, 
hazardous constituents or hazardous 
substances; 

• Receiving 1l!lits at subtitle C land 
disposal facilities must meet minimum 
technology requirements: 

• All releases from non-receiving 
units at land disposal facilities must be 
addressed by a corrective action • 
program prior to using any unit at the 
facility: and . 

• EnVironmentally significant 
releases from non-receiving units at 

• For addlUonal discussion on the background of 
this rule. see the proposed rule al53 FR 48219-20 
(November 29.1988). 

Subtitle C treatment and storage 
facilities. and from all units at other­
than-Subtitle C facilities. must also be 
addressed by a corrective action 
program prior to using any unit at the 
facility for the management of CERCLA 
wastes. 

The Rule provides procedures for EPA 
to notify the facility if EPA determines 
that the facility is unacceptable. It also 
provides an opportunity for the owner! 
operator to discuss the determination 
with the appropriate government 
official. and if still unsatisfied. to obtain 
a review of the determination by the 
Regional Administrator. 

The following discussion of today's 
rule describes the new § 300.440 
requirements and responds to public 
comments received on the proposal. 
Two major changes have been made 
from the proposed rule as a result oC the 
comments received: (1) EPA-not the . 
States-will make the final 
determinations as to whether off-site 
facilities are "acceptable" under this • 
rule to receive CERCLA wastes. with 
States being active participants during 
the decision-making process. and (2) the 
distinction between criteria for CERCLA 
wastes resulting from pre- and post­
SARA decision documents has been 
removed. These changes. as well as 
other comments received on the 
proposed rule. are discussed below. 

A Applicability 

1. CERCLA Wastes Affected 
i. Laboratory samples. The proposed 

rule provided that the transfer of 
CERCLA site samples to an off-site 
laboratory for characterization would· 
not be subject to the rule based on the 
small size of lab samples. the need for 
prompt and frequent laboratory 
analysis. and the high level of 
confidence that lab samples-due to 
their value to the sending Cacility-will 
be properly handled (-53 FR 48220). 
Several commenters contended that the 
exemption should be enlarged. such that 
off-site requirements would also not 
apply to sample shipments from labs to 
ultimate disposal or treatment facilities. ' 
The commenters argued that requiring 
labs to segregate the small volumes of 
CERCLA wastes sent to labs Cor analysis 
for separate handling under the Off-site 
Rule would be burdensome. and . 
unnecessary to protect public health. A 
number of commenters also questioned 
the wisdom of preventing labs from 
sending tested samples back to the site. 
as is common practice. EPA has 
evaluated these comments. and agrees 
that it is not necessary to require 
transfer of lab sample CERCLA wastes 
from labs to meet the full requirements 
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