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SUBJECT:. .Revised Approval Procedures oﬁ’Supplléii-lcr}t'1Environmehtal'Projects'

FROM: .- ErcV. Schaeffer, Director ~,~* c e

Office of Regulatory Enforcement

TO: 'Regional Counsels, Regions I-X - .

s —ean, -

" Director, Office
* Director, Division'of Enforcement and Compliance Assurance, Region II
Director, Compliance Assurance and Enforcement Division, Region VI
Director, Office of Enforcement, Compliance and Environmental Justice, Region
VI : ' '
Regional Enforcement Coordinators, Regions I-X '

Through this memorandum, we are revising the implementing procedures for
supplemental environmental projects (SEPs) to accommodate changes in the Final SEP Policy,
which was effective May 1, 1998. This memorandum supersedes and replaces the April 24, 1996
memorandum entitled “Approval Procedures for Supplemental Environmental Projects,” signed .

by Robert Van Heuvelen.

" While most changes are minor, it is worthwhile to note that under the new approval
procedures:

a request for approval of a SEP that does not meet all of the legal
guidelines must set forth a legal analysis supporting the conclusion that
the project is within EPA’s legal authority and is not otherwise
inconsistent with the law, - :
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'Suﬁh SEPslmzi'y require Assistant Administrator apﬁfoval. This ‘contrasts with thc,pxi-.c:ceaurés of
the new “‘other” ;ategory.'“Other"_ SEPs are those which fully comply with the Policy (including
the legal guidelines), but do not fit within a specific category of SEP. Such SEPs may be
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approved by the appropriate office in OECA, unless otherwise delegated, with consultation by
the Multimedia Enforcement Division. This division is delcgatcd the authority to determize that
a proposed SEP is consistent with the Pohcy

Staff who manage implementation of the Policy in the Multimedia Enforcement Division
as well as the other divisions in the Office of Regulatory Enforcement, routinely respond 0 ’
inquiries from Regional and Department of Justice staff on proper application of. the Policy.
These inquiries have been useful to us and the Regions, and in many of these consulations w e
have been able to offer suooesnons on how to remedy probiematlc SEP proposals

+ We encourage the Regions to continue to routmely consult with us dn an informal and’
early basis conceming any questions you may have regarding 1mplementatlon of the SEP Policy.
At the same time, we need to clarify the procedures for when formal consultation and approval
are necessary. The procedures governing approval of SEPs are set forth in Section J of the Final
SEP Policy. This memorandum provides guidelines for how the procedures are to be
implemented. These guidelines are consistent "with the Redelegation of Authority and Gu.a.:nce

- on Headquarters Tnvolvement in Regulatory Enforcement Cases issued by the As<lstant
Admmlstrator onJuly 11,71994.- -~ - eleman e e

Adherence to these procedures ensures consistent, fair and defendable application of the
SEP Policy. We appreciate your compliance and look forward to working with vou 1o coizin the
"best possible results in our cnfcrcement cases. :

The new approval procedures are set forth below. The wording in italics is a v erbatim
reproduction of text in section J of the Final SEP Polxcy The implementing procedures are in
bold

a. Regzons in which a SEP is proposed for implementation shall be given the
opportunity to review and comment on the proposed SEP.

The originating Region should send a short memorandum describing
the SEP to each Region with a facxhty that wﬂl be affected by the SEP.

b. In all cases in which a prOJect may: not ﬁtllv comnly W
: W(e ;' see footnote 1), the SEP must be approved by the EPA Assistci
Admzmstratar or Enforcement and Coinpliance Assurance.- If a project. dees-not
Wy comply with all of the legal guidelines in this Policy, the request for
_ approval must set forth a legal analysis supporting the conclusion that the project
'is within EPA's legal authority and is not otherwise inconsistent with law.

- Xf there is an issue or question about whether a proposed SEP is
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consistent with the Policy (or how a prolect can be modlﬁed to.become
consistent), the Region should consult with the approprxate Division in
the Office of Regulatory Enforcement (ORE).! If there is still an'issue
after this consultatxon, the Reglon should send a memorandum
containing a brief description of the SEP and the case to the Director
of the Multimedia Enforcement Division in ORE. If MED determines .
" ‘that the SEPis consistent with the Policy, the proposed SEP does not -
~ need further review by me or the Assistant Administrator. If the
*.‘Multimedia Enforcement Division believes a project is mconslstent S
' with the Policy and the Reglon still wishes to proceed with the. project, . -
N . the Region may then elevate its request to the appropriate OECA
o Office Director (usually me) or the Assxstant Administrator, ‘Please
‘ remember that there may be some prOJects that, altliough inconsistent
. with the Policy’s guidelines, are nevertheless justifiable and have such
. compellmc environmental beneﬁts that they could be approved as. ;
- e‘(ceptlons to- the Policy pgeedy e e SR ST T

.
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c. - In all cases in whlch a SEP would mvolve actzvzttes outma’e the Uy u;e*(z §£a.es the |
SEP must be approved in advance by the 4 W}:d for judicial

cases only, the Assistant Attorney Generdl for the Environment and Nanirel
Resources Dmszon of the Department of Justtce

. Memoranda requesting approval for such projects should be sent to
. the Assistant Administrator, with a copy. .to ORE’s Multimedia '
Enforcement Division, (The ‘Multimedia Enforcement Division will
provide copies to the appropriate media divisions in ORE.)

d. In all cases in which an environmental compliance promotion project (secrion
- D.6) or a project in the’“_o__Ei" category (section D.8) is contemplazed, the .
* project must be approved in advance by the appraprzate office in OECA, unless
otherwise delegated

- Requests-for such approval should be sent to the appropnate Dxx;sxon
Director in OECA, with'a copy to the Multxmedla Enforcement
Branch Chief in ORE. Iam delegatmg to the ORE Division Directors

- the authority.to approve environmental comphance promotion SEPS .
¢+ “and “Other”. SEPs’in their respectlve programs, after consultmo thh
5 the Multlmedxa Enforcement Dwxsion, SR
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! If the case involves 4 federal facilit)" or Superfund matter, the initial consultation should
be with the Federal Facilities Enforcement Office or OSRE, respectively.
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Questions reoardlng these procedures or an
] y aspect of the Final S )
dlrected to Ann Khne of the Multimedia Enforcement Division, 202-564- gflgohm may te

cc: " ORE Division Directors ‘ _
-+ QECA Office Directors"~ Ce e oLt

SEP Workgroup Members _ - .» o
-Joel Gross, DOJ L
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