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- 
To: Directors, Air Management Divisions 
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Regional Counsels 
Regions I - X  

Attached are two documents regarding procedure6 to be. 
followed during emergency situations covered by Seccion 3U3 of 
the Clean Air Act. One is the final guideline explaining the 
statutory requirements of Section 703 and rhe relief available 
in a legal action taken under that seccion. The-second is a 
manual outlining the services that can be proviaed through the 
contract mechanism of the Stationary Source Compliance Division 
of OANR providing technical support in any emergency episode 
that arises. * _  

M t e r  we distributed draft versions of theae documents to 
you last April. we received some comments and have tried to 
incorporate them into the final guidance being distributed today. 
Thank you €or all the comments we received. 

We hope that this guidance w i l l  encourage greater use of 
Sectfon 303. If you have any questions about these materials. 
please contact Mark Antell at 382-2883 concerning the technical 
manual or Judy Katz at 382-2843 concerning the legal guidance. 

Attachmencs 
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INITIATION OF ADMINISTRATIVE AND CIVIL ACTION 
UNDER SECTION 303 OF THE CLEAN AIR ACT 

DURIfiG AIR POLLUTION EHERGENCIES 

The purpose of this guideline is to explain the statutory 
requirements and resource needs which must be met in order to 
take action under Section 303 of the Clean Air Acti/ in the 
event o f  an air pollution emergency. 
towards both meteorological episodes (e.g., thermal inversions) 

This guideline is directed 

11Section 303, as amended in 1977 and codified at 42 U.S.C. 
Section 7603, reads as follows: . 

(a) Notwithstanding any other provision of this chapter, the 
Administrator. upon receipt of evidence that a pollution source 
or or combination of sources (including moving sources) is pre- 
senting an imminent and substantial endangerment to the health 
of persons, and that the appropriate State or local authorities 
have not acted to abate such sources, may bring suit on behalf 
of the United States in the appropriate United States District 
court to immediately restrain any person causing or contribuc- 
ing to the alleged pollution to stop the emission of air 
pollutants causing or contributing to such pollution or to take 
such other actions as may be necessary. If it is not practicable 
to assure prompt protection of the health of persons solely by 
commencement of such a civil action, ,the Administrator may 

. issue such orders as may be necessary to protect the health of 
persons who are, or may be, affected by such pollution source 
(or sources). Prior to taking any action under this section, 
the Administrator shall consult with the State and local 
authorities in order to confirm the correctness of the infor- 
mation on which the action proposed to be taken is based and 
to ascertain the action which such authorities are, or will 
be, taking. Such order shall be effective €or a period of not 
more than twenty-four hours unless the Admintstrator begins an 
action under the first sentence of this subsection before the 
expiraticn of such period. Whenever the Administrator brings 
such an action within such period, such orders shall be 
effective for a period of forty-eight hours or such a longer 
period as may be authorized by the court pending litigation or 
thereafter. 

(b) Any person who willfully violates, or fails or refuses to 
comply with, any order issued by the Administrator under 
subsection (a) of this section may, in an action brought in the 
appropriate United States District Court to enforce such order, 
be fined not more than $5,000 for each day during which such 
violation occurs or failure to comply continues. 
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involving dangerously h igh  Levels of c r i t e r i a  o r  non-c r i t e r i a  
p o l l u t a n t s ;  s i t u a t i o n s  i n  which chronic  exposure t o  a i r  pol lu t ion  
causes endangerment by cumulative e f f e c t ,  and  inc iden t s  invo-lving 
i n d u s t r i a l  acc iden t s  o r  malfunctions (e.g., breakdown of pollu- 
t i o n  c o n t r o l  devices)  r e s u l t i n g  In  t h e  release of a i r  po l lu t an t s  
i n  hazardous concent ra t ions .  

STATUTORY PREQUISITES 

1 .  An I m i n e n t  and S u b s t a n t i a l  Endangement t o  Heal th  

The threshold  p r e r e q u i s i t e  i s  t h e  ex i s t ence  o f  "evidence 
' t ha t  a p o l l u t i o n  source  o r  combination of  sources  ( including 
moving sources) is presen t ing  an inn inent  and s u b s t a n t i a l  r i s k  
of harm. It should be ecphasized t h a t  endangerment means a 
r i s k  o r  t h r e a t  t o  human h e a l t h ,  and t h a t  EPA should not  delay 
a c t i o n  u n t i l  actual i n j u r y  occurs.  Such de lay  would thwart the  
express  i n t e n t  o f  t h e  Clean A i r  A c t  t o  p r o t e c t  t h e  na t ion ' s  a i r  
q u a l i t y  i n  t h e  i n t e r e s t  of  t h e  publ ic  hea l th .  Sec t ion  303 is a 
precaut ionary  provis ion .  aimed a t  the  avoidance o f  p o t e n t i a l  
harm. This is b e s t  i l l u s t r a t e d  by t h e  House Report on t h e  
Clean A c t  Amendments of 1977: 

I n  r e t a i n i n g  the words "imminent and s u b s t a n t i a l  
endangerment t o  the h e a l t h  of persons", t h e  committee 
in t ends  t h a t  t h e  a u t h o r i t y  of t h i s  s e c t i o n  n o t  be used 
where t h e  r i s k  of  hann is completely s p e c u l a t i v e  i n  
n a t u r e  o r  where t h e  hann threa tened  is i n subs t an t i a l .  
However,... t h e  committee . intends t h a t  t h i s  language 
b e  cons t ruc ted  bv t h e  cour t s  and t h e  Adminis t ra tor  so 

--- 

a e  t o  g ive  paramount importance t o  t h e  o b j e c t i v e  of 
p r o t e c t i o n  of t h e  pub l i c  hea l th .  Adminis t ra t ive  and 
j u d i c i a l  inplementat ion of t h i s  a u t h o r i t y  must occpr 
e a r l y  enough t o  prevent  the  u o t e n t i a l  hazard from 
mater ia l12  ing. 

H.R. Rep. No. 95-294, 9 5 t h  Cong., Sess. 328 (1977) (emphasis added). 

There is also some j u d i c i a l  opinion suppor t ing  an 
i n t e r p r e t a t i o n  of the endangerment s tandard  as be ing  merely 
precaut ionary ,  and pe rmi t t i ng  remedial  a c t i o n  p r i o r  t o  t h e  
occurrence  of any a c t u a l  ham. I n  Ethyl  Corporation v. 
Environmental P r o t e c t i o n  Agency. 541 F.2d 1 (D.C. C i r .  1976). 
t h e  Court ruled chat  EPA had properly ac ted  t o  r e g u l a t e  lead  i n  
gaso l ine  upon f ind ing .  under  Sect ion 211 of  t h e  Clean A i r  Act, 
t h a t  lead emissions would "endanger" as r equ i r ing  only  a f ind ing  
only a f ind ing  t h a t  lead emissions p r e s e n t e d  a " s i g n i f i c a n t  
r i sk"  of in ju ry  t o  t h e  publ ic .  

'endanger" s tandard  i n  Sec t ion  21 1 ,  t h e  Court explained: 

There v e r e  no f ind ings  of the  
resence of  a c t u a l  harm. In  upholding t h e  Agency's view of  the  

. When one is endangered, hann is th rea tened;  
no  a c t u a l  i n j u r y  need ever  occur.. A 
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. 
s t a t u t e  allowing f o r  r egu la t ion  i n  t h e  face - 
of  danger is ,  necessa r i ly ,  a precaut ionary  
statute. Regulatory a c t i o n  may be taken 
be fo re  t h e  threa tened  h a m  occurs;  indeed, 
t h e  very  ex i s t ence  of such precaut ionary  
l e g i s l a t i o n  would seem t o  demand t h a t  
regula tory  a c t i o n  precede, and, opt iomally,  
p revent ,  t h e  perceived th rea t .  

541 F.2d a t  13. I n  Reserve Mining Company v. Environmental 
P ro tec t ion  Agency!, 514 F . 2 d  492 ( 8 t h  C i r .  1975), t h e  Court had 
similarly i n t e rp re t ed  an endangerment s tandard  i n  t h e  Federa l  
Water P o l l u t i o n  Control  Act i n  a case involving asbes tos  
d ischarges  i n t o  Lake Superior.  The c o u r t  s t a t e d  t h a t  "Congress 
used t h e  term "endangering" i n  a precaut ionary  o r  prevent ive  
sense ,  and,  t he re fo re ,  evidence of p o t e n t i a l  harm as we l l  as 
actual harm comes wi th in  t h e  purview of t h a t  term." 514 F.2d 
a t  528. 

An important ques t ion  f o r  purposes of  Sec t ion  303 o f  t h e  
Clean A i r  A c t ,  however, concerns t h e  e f f e c t  o f  the  modifying 
t h r a s e  "imminent and subs tan t ia l '*  upon t h e  meaning of  

endangerment." I n  Reserve Mining, t h e  Court s t a t e d  t h a t  t h e  
term 'endangering'.. .  connotes a l e s s e r  r i s k  of harm than t h e  

phrase  'imminent and s u b s t a n t i a l  endangernent t o  t h e  h e a l t h  o f  
persons. '" 514 F.2d a t  528. Accord, Ethyl  Corporation v. 
E n v i r o m e n t a l  Pro tec t ion  Agen-1 F:2d a t  20 n.36. This 
I s s u e  is p a r t i c u l a r l y  important t o  EPA'a a b i l i t y  under Sec t ion  
303 t o  a b a t e  suspected carcinogens,  t h e  harm from which might 
t ake  many years t o  mani fes t  i t se l f .  

It is our  pos i t i on  t h a t  in  o rde r  t o  adequately safeguard  
p u b l i c  h e a l t h  by being i n  a pos i t i on  t o  prec lude  Ln a i r  poTlution 
emergency a t  its incept ion ,  t h e  phrase " imminent  and s u b s t a n t i a l  
endangement" must be in t e rp re t ed  t o  refer t o  an imminent and 
s u b s t a n t i a l  r isk of harm, no mat te r  how d i s t a n t  t h e  mani fes t ion  
of harm may be. If there ex is t s  a non-speculat ive r i s k  of  
harm, t h e  agency may proper ly  act  under Sec t ion  303. This is 
c o n s i s t e n t  wi th  t h e  l e g i s l a t i v e  h i s t o r y  quoted previously.  and 
wi th  t h e  e s t ab l i shed  d e f i n i t i o n  of "endangerment" as r e f e r r i n g  
to t h e  r i s k  of harm. n o t  a c t u a l  harm i t s e l f .  This  is a l so  
c o n s i s t z w i t h  t h e  1970 Senate  Report on Sec t ion  303, which 
s t a t e s :  

I1 

The l e v e l s  of concent ra t ion  of air po l lu t fon  agents  or  
combination of agents  which s u b s t a n t i a l l y  endanger 
h e a l t h  a r e  l e v e l s  which should never  be reached i n  any 
community. When t h e  p red ic t ion  can reasonably be made 
t h a t  such e leva ted  l e v e l s  could be reached even f o r  a 
s h o r t  per iod of t h e - - t h a t  i t  is t h a t  they are imminent 
--an emergency a c t i o n  plan should be  implemented... 
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S .  Rep. No. 91-1196,  91st Cong.. 2d Sess.  36 (1970) .  Thus, EPA 
may properly t a k e  a c t i o n  t o  abate  a i r  eni iss ions when a s u b s t a n t i a l  
r i s k  of harm is about  t o  a r i s e .  This is s e v e r a l  s t e p s  p r i o r  to 
t h e  occurrence of any a c t u a l  harm, b u t  is a p r o p r i a t e  i n  view 
of t h e  precaut ionary  na tu re  of  Sec t ion  3 0 3 . 1 1  

. ._ 

This approach is a l s o  c r u c i a l  t o  t h e  Agency's a b i l i t y  t o  
aba te  emissions which are believed t o  be b u t  which a r e  Yet no t  
confirmed as dangerous t o  human hea l th .  
v. Vertac Chemical Corporat ion,  489 F. Supp. 870 (E.D. Ark. 
1580). t h e  Court found the  chemical d ioxin .  w i d e l y  believed but  

I n  United S t a t e s  

no t  f u l l y  proven t o  be hazardous, t o  be p r e s e n t i n g  a "reasonable 
ned ica l  concern over  puhl ic  health" and t o  be thereby  c o n s t i t u t i n g  
an  imminent and s u b s t a n t i a l  endangement t o  h e a l t h  under-Section 
7003 of  t h e  Resource Conservation and Recovery Act. Id .  a t  
885. 
vould be a p p r o p r i a t e  i n  t h e  presence of  p o l l u t a n t s  reasonably 
oe l ieved  t o  be dangerous t o  hman hea l th .  A s  w i th  regard t o  any 
p o l l u t a n t s  sought  t o  be  abated under Sec t ion  3 0 3 .  EPA nust be . 
prepared t o  document the b a s i s  of i ts b e l i e f  in t h e  danger of 
t hese  p o l l u t a n t s .  If t h e  Agency can show a "reasonable  medical 
concern" c rea t ed  by t h e  suspec t  emissions,  it will have met the  
"imminent and s u b s t a n t i a l  endangerment" t e s t  of Sec t ion  3 0 3 .  

Appendix L o f  t h e  S t a t e  Implementation P l a n  regula t ions  
(40 CFR P a r t  5 1 )  o u t l i n e s  a phased emission r educ t ion  program 
f o r  a i r  p o l l u t i o n  emergencies involving c r i te r ia  pol lu tan ts .  
I n  increas ing  degrees  of  se r iousness ,  t h e  levels  a r e  "a l e r t " ,  
"warning", "emergency", and "s i gn i f  i c a n t  harm t o  health." The 
" s i g n i f i c a n t  harm t o  hea l th"  l e v e l s  are Levels  a t  which a c t u a l  
i n j u r y  occurs  and are levels t h a t  should neve r  be  reached. It  is  
not  c o n s i s t e n t  w i th  t h e  i n t e n t  of t h e  A c t  f o r  t h e  Regional 
Of f i ces  t o  w a i t  u n t i l  t h e  l e v e l s  of "s igni f i ' can t  harm t o  hea l th , "  
spec i f i ed  i n  40 CFR 51.16(a), are reached p r i o r  t o  i n i t i a t i n g  a 
Sec t ion  303 ac t ion .  The "emergency" level  is intended t o  be 
t h e  l e v e l  a t  which a c t i o n  must  be taken  t o  a v o i d  reaching l e v e l s  
o f  s i g n i f i c a n t  ham. General ly  speaking, i t  is a t  these  
designated emergency levels t h a t  an imminent and s u b s t a n t i a l  
endangement ,  i.e., an imminent and s u b s t a n t i a l  r i s k  t o  p u b l i c  
h e a l t h ,  is deemed t o  ex i s t .  The "warning" and ''ZIZFt" l e v e l s  
s p e c i f i e d  i n  Appendix L are designed to  a m e l i o r a t e  s i t u a t i o n s  
before  t h e  emergency s t a g e  by app l i ca t ion  o f  moderate cont ro ls .  

An Agency response under Sec t ion  303 o f  t h e  Cle?i; A i r  Act 

z l  - T h i s  p e r m i t s  t h e  Agency t o  act t o  seek  abaternent of  emissions 
reasonably be l i eved  t o  be carcinogenic  bu t  f o r  which a h a m f u l  
l e v e l ,  and t h e  t i m e  f o r  harm from such emiss ions  t o  become 
apparent ,  are both  uncer ta in .  
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Un( 'r. certain circumstances an imminent an substantial 
endangeraent to health may exist even though the Appendix L 
emergency levels have not been reached. Accordingly, the - 
concentrations outlined in Appendix L as the "emergency levels" 
are only to be considered as a guide in determining when an 
imminent and substantial endangerment to health exists. Flexi- 
bility ie essential and appropriate action must be taken pursuant 
to Section 303 whenever it ie necessary to prevent the signifi- 
cant harm to health levels from being reached. For example, if 
review of forecasted meteorological conditions indicate that a 
situation is likely to deteriorate so rapidly that any action 
started at the emergency level in Appendix L would come too 
late to be etfective in preventing the significant harm to 
health level from being reached, the Agency should act at such 
earlier time as is necessary to allow f o r  enforcement action 
to be effective. Moreover, emergency conditions can be present 
even if there is no clear prediction that specified endangernent 
levels will be reached. An imminent and substantial endangeraent 
to health may exist, for example, where pollutant concentrations 
lower than estanlished emergency levels occur or are predicted' 
to occur for an extended period of time. 

With regard to non-criteria pollutants, sources of 
information on dangerous concentrations may vary. Among these 
are standards established by the Occupational Safety and Health 
Administration (OSHA) for exposure to air pollutants inside 
the workplace. Although not directly related co ambient air, 
these standards night provide a starting point for assessing 
.the risk to the public when such-pollutants, e.g., various 
organics, become airborne in a community. Computerized health 
effects data bases, such as Toxline and Chemline, might also be 
helpful. (These data bases are run by the National Library of 
Medicine and may be accessed through the EPA Headquarters or 
regional office libraries.) It will be necessary to gather 
scientific and medical data, in addition to meterological , 
data, in order to find an'fmminent and substantial endangerment 
to public health as a result of emissions of non-criteria 
pollutants. The role of experts for this purpose is discussed 
below. 

2. State or Lbcal Authorities Have Not Acted to Abate Pollution 
Source(s) . 
A second prequisite to initiating a Section 303 action is 

that the Administrator receive evidence "that appropriate State 
or local authorities have not acted to abate such sources." 
Section 51.16(a) of 40 CFR requires chat each State Implementation 
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Plan  f o r  a p r i o r i t y  I reg ion  inc lude  a contingency plan which, 
as a m i n i m ,  provides f o r  t ak ing  any emission c o n t r o l  a c t i o n s  
necessary  t o  prevent  ambient a i r  p o l l u t a n t s  concentrat:ons o f  
c r i t e r i a  po l lu t ancs  f r o o  reaching l e v e l s  which could cause 
s i g n i f i c a n t  harm t o  the  h e a l t h  o f  persons.  More s p e c i f i c a l l y ,  
t h e  S t a t e  Implementation P lans  submit ted t o  the  Adminis t ra tor  
were: ( 1 )  t o  spec i fy  two o r  more s t a g e s  of episode c r i t e r i a ;  (2) 
t o  provide f o r  publ ic  announcements whenever any s p e c i f i c  s t a g e  
has  been determined t o  e x i s t ;  and (3) t o  spec i fy  emission 
c o n t r o l  a c t i o n s  t o  be taken a t  each ep isode  stage.  (Sec t ion  
51.1 6(g) o f  t h e  Implemegtation P l a n  r egu la t ions  requi res  t h a t  
t h e  S t a t e  Implementation P lans  f o r  P r i o r i t y  11 regions  inc lude ,  
a s  a minimum.  requirements (1) and ( 2 ) ; )  Althoxgh Sect ion 
51.16 addresses  only S I P  contingency p lans  f o r  c r i t e r i a  
p o l l u t a n t s ,  t h e  requi renent  o f  S t a t e  o r  l o c a l  f a f l u r e  t o  abate 
a p p l i e s  a l s o  t o  condi t ions  involving non-c r i t e r i a  po l lu tan ts .  
The i ssue  f o r  purposes of implementing Sec t ion  303 is a t  what 
p o i n t  i t  becomes t h e  duty o r  the  p re roga t ive  o f  EPA t o  a c t  t o  . 
a b a t e  an a i r  p o l l u t i o n  emergency. 

Prevent ion  and cur ta i lment  o f  an a i r  po l lu t ion  emergPncy 
. .  -is i n i t i a l l y  t h e  r e s p o n s i b i l i t y  o f  S t a t e  and l o c a l  governments. 

EPA has  secondary r e s p o n s i b i l i t y  f o r  t ak ing  s t eps  t o  a v e r t  
energency condi t ions .  The Regional O f f i c e ' s  i n i t i a l  du ty ,  
t h e r e f o r e ,  is t o  observe S t a t e  and l o c a l  abatement e f f o r t s  
(e.g.. monitor ing implementation o f  an emergency episode plan)  
and t o  render  a s s i s t a n c e  should a S t a t e  o r  l o c a l i t y  reques t  it. 
,The Regional Off ice  should t a k e  a c t i o n ' u n d e r  Sect ion 303 only 
i f  S t a t e  and l o c a l  ac t ion  is e i t h e r  unsuccessfu l  o r  not  fo r th -  
coming, as where a S t a t e  lacks  adequate  abatement resources  o r  
simply r e f u s e s  t o  a t tempt  to  a b a t e  t h e  emergency. Under such 
circumstances,  t h e  Regional Office may assume primary respbnsi-  
b i l i t y  f o r  c u r t a i l i n g  the  emergency o r ,  p referab ly ,  render  
t e c h n i c a l  a s s i s t a n c e  t o  t h e  S t a t e ' a  abatement e f f o r t s .  

The time allowed f o r  S t a t e  and l o c a l  government t o  t a k e  
adequate  a c t i o n  p r i o r  t o  EPA's assuming primary r e s p o n s i b i l i t y  
w i l l  obvious ly  depend on t h e  n a t u r e  o f  t h e  p o t e n t i a l  o r  a c t u a l  
emergency. 
de l ay ,  t h e  s h o r t e r  t h i s  lead-time should be. A l l  t h a t  is 
r equ i r ed  by Sec t ion  303. hovever. La tha t  S t a t e  o r  l o c a l  a c t i o n  
be i n s u f f i c i e n t  t o  aba te  or prec lude  t h e  emergency condi t ions ,  
and t h a t  t h e  appropr i a t e  S t a t e  o r  l o c a l  agency be consulted i n  
o r d e r  t o  determine what ac t ion  it in t ends  t o  take,  and  wherher 
t h e  informat ion  upon which EPA in tends  t o  a c t  is accura te .  
The requirement of  consul ta t ion  should n o t  be viewed a s  an 
o b s t a c l e  t o  e f f e c t i v e  ac t ion  by EPA. A s  explained i n  the  
House Report  on the  1977 Clean A i r  Amendments: 

The more t h e  endangerment would be increased by 



. 
The consul ta t ion  requirement is in fu r the rance  - 
o f  t h e  committee's i n t e n t  t h a t  t h e  Adminis t ra tor  
n o t  supplant  effective State  or local energency 
abatement act ion.  However,... i f  S t a t e  and l o c a l  
e f f o r t s  are n o t  forthcoming i n  t imely fash ion  
t o  a b a t e  t h e  hazardous condi  t i o n ,  t h i s  prov'ision 

. would permit  prompt a c t i o n  by the  Adminis t ra tor .  

H.R. Rep. 95-294.  95th  Cong., 1st .Sess .  328 (1977): The 
consu l t a t ion  requirement is t h e r e f o r e  n o t  a concurrence 
requirement.  b u t  r a t h e r  one of  n o t i f i c a t i o n  and corroborat ion 
p r i o r  t o  t ak ing  ac t ion .  
should be r e s t r i c t e d  t o  what is necessary as a supplement t o  
any a c t i o n  taken by S t a t e  o r  l o c a l  a u t h o r i t i e s ,  as,  e.g., where 
a S t a t e  is a b l e  t o  inplerient only p o r t i o n s  of i t s  S I ?  emergency 
episode p l an ,  y e t  f u r t h e r  a c t i o n  is needed to cur t a i l  t he  episode. 

The scope of ac t fon  taken by EPA 

-. - - .- .. .. 

.. 
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RELIEF AVAILABLE UXDER SECTION 303 - 

The foregoing  s t a t u t o r y  p r e r e q u i s i t e s  apply t o  both t h e  
i n i t i a t i o n  o f  a c i v i l  a c t i o n  t o  abate an a i r  p o l l u t i o n  emergency 
and t o  t h e  issuance of an o r d e r  by t h e  A b i n i s t r a t o r  d i r e c t l y  
t o  t h e  source  of  t h e  hazardous a i r  emissions,  demanding a 
cu r t a i lmen t  of  those emissions. These two forns  of r e l i e f - - t h e  
c i v i l  a c t i o n  f o r  an in junc t ion  and- the  admin i s t r a t ive  order--  
a r e  b r i e f l y  discussed below. 

1 .  I n j u n c t i v e  Rel ie f  

Sec t ion  303 permits  t h e  Adminis t ra tor  t o  seek i n j u n c t i v e  
r e l i e f  i n  a f e d e r a l  d i s t r i c t  c o u r t  “upon r e c e i p t  of  evidence 
t h a t  a p o l l u t i o n  source o r  combination of  sources  ( inc lud ing  
moving sources)  is present ing  an imminent and s u b s t a n t i a l  
endangerment t o  t h e  h e a l t h  of  persons,  and t h a t  t h e  a p p r o p r i a t e .  
S t a t e  or l o c a l  a u t h o r i t i e s  have n o t  ac ted  t o  aba te  such sources. . .  
Pursuant  t o  t h e  Memorandum of  Understanding between EPA and t h e  
Department o f  J u s t i c e .  cod i f i ed  i n  Sec t ion  305 of  t h e  Clean A i r  
A c t ,  t h e  a c t i o n  would be f i l e d  on behalf o f  t h e  Adminis t ra tor  
by t h e  United States  Attorney €or  t h e  appropr ia te  f e d e r a l  c o u r t  
d i s t r i c t .  EPA Regional and Headquarters Off ices .  however, have 
the  r e s p o n s i b i l i t y  of providing a l l  d a t a  and ev iden t i a ry  m a t e r i a l  
t o  t h e  Department of J u s t i c e .  

As w i l l  be discussed more f u i i y  below, i t  is e s s e n t i a l  t o  
a s u c c e s s f u l  c iv i l  ac t ion  that  exper t  testimony be e l i c i t e d ,  
e i t h e r  i n  t h e  form of  aff idavi ts  o r  through exper t  appearances 
a t  depos i t i ons  o r  t r i a l ,  regard ing  the  r i s k  of harmful e f f e c t s  
t o  t h e  h e a l t h  of  persons from exposure t o  t h e  r e l e v a n t  po l lu t an t .  
This is e s p e c i a l l y  so i n  t h e  case of  an emergency i n v o l v i n g , a  
n o n - c r i t e r i a  po l lu t an t ,  t h e  harmful l e v e l s  o r  effects of which 
have not  a l r e a d y  been e s t ab l i shed  by EPA o r  o t h e r  agencies .  A 
d i l i g e n t  e f fo r t  should be made t o  obta in  evidence, perhaps from 
c i t i z e n  complaints o r  h o s p i t a l  records ,  t h a t  the  par t icular  
emission sought  t o  be con t ro l l ed  has  i n  fact  a l ready  caused 
adverse  e f f e c t s  t o  the  h e a l t h  of some indiv idua ls .  Such evidence,  
whi le  n o t  e s s e n t i a l  t o  a Sec t ion  303 a c t i o n ,  could be h e l p f u l  
i n  s u b s t a n t i a t i n g  an i m i n e n t  and s u b s t a n t i a l  endangerment. 
Among t h e  expe r t s  t o  be consul ted  concerning hazardous p o l l u t a n t s  
and t h e  presence and ex ten t  of any adverse hea l th  e f f e c t s  are 
phys ic ians ,  ep idenio logis t s ,  and tox ico log i s t s .  

i n  o rde r  t o  a s s e s s  the magnitude of  hazardous p o l l u t a n t  
concent ra t ions  and t o  p inpoin t  t h e  source of the  dangerous 
emiss ions ,  i f  n o t  a l ready known ( a s  i n  a n  a r e a  of numerous 
i n d u s t r i a l  point sources) ,  and t o  a s c e r t a i n  the  expected 

I. 

I n  a d d i t i o n ,  e x p e r t  meteorological  testimony is needed 
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geographical  breadth  of  t h e  emergency, based apon such paramethrs 
as current and forecas ted  wind speed, wind d i r e c t i o n ,  atmospheric 
s t a b i l i t y ,  temperature,  and prec ip i ta t ion .? /  The meteoro logica l  
e x p e r t  may a l s o  be able  t o  p r e d i c t  t h e  du ra t ion  of  an emergency 
ep isode  by determining t h e  time which will elapse before  changed 
meteorological  condi t ions  might s u b s t a n t i a l l y  improve t h e  
d i spe r s ion  of the  hazardous p o l l v t a n t  concent ra t ions .  

w i l l  be needed i n  order  t o  exp la in  t o  a c o u r t  the  na tu re  o f  the  
p o l l u t i n g  process and what abatement opt ions  are a v a i l a b l e ,  
e.g., p l a n t  shutdown versus  reduced production. In any ac t ion  
€or  an in junc t ion ,  a cour t  can be expected t o  provide no more 
r e l i e f  than is necessary,  and place as l i g h t  a burden as poss ib l e  
on the  emi t t ing  source.  i n  providing f o r  e f f e c t i v e  cur ta i lment  
of t h e  a i r  po l lu t ion  emergency. The i n d u s t r i a l  exper t  w i l l  
thus  p lay  a crucial  r o l e  i n  t h e  shaping of j u d i c i a l  r e l i e f  i n  a 
Sect ion  303 action. 

Th i s  testimony--medical, s c i e n t i f i c ,  meteoro logica l ,  and 
technica l - - i s  e s s e n t i a l  t o  p r e v a i l i n g  i n  a Sec t ion  303 su i t .  
The burden of proof will be  on t h e  Government, which must show 
by a preponderance of  the  evidence t h a t  t h e  defendant is t h e  
source  of a i r  p o l l u t a n t s  which, by t h e i r  very na tu re  or because 
of e x i s t i n g  oe teo ro log ica l  conditi .ons, ,have caused harm t 3  
ind iv idua l s  o r  a r e  present ing  an imminent and s u b s t a n t i a l  risk 
of such harm. 
testimony. s a p l i n g  personnel  should be  prepared t o  t e s t i f y  
t o  t h e  r e l i a b i l i t y  and q u a l i t y  assurance  of  t h e  a i r  samples, 
eva lua ted  by t h e  experts .  

t h e  Federa l  Rules of Civ i l  Procedure,  Rule 65 (copy a t tached) .  
I n  t h e  event  t h a t  immediate r e l i e f  is needed, Rule 6 5  provides  
f o r  temporary in junc t ive  r e l i e f  in t h e  form o f  a pre l iminary  
i n j u n c t i o n  which can be obta ined  from a f e d e r a l  d i s t r i c t  cour t ,  
a f t e r  a hear ing ,  in order t o  reduce f u r t h e r  emissions of t h e  
suspec t  p o l l u t a n t  below emergency l e v e l s  u n t i l  a f u l l  t r i a l  can 
be he ld .  The government should be prepared t o  have its expe r t s  
t e s t i f y  in cour t  i f  pre l iminary  o r  permanent in junc t ion  is sought. 

Also. exper t s  in i n d u s t r i a l  processes  and p o l l u t i o n  c o n t r o l s  

In order  t o  a s s u r e  t h e  c r e d i b i l i t y  of t h i s  

The procedure f o r  seeking an i n junc t ion  a r e  set f o r t h  ‘in 

- F e f e r s  t h e  degree of  turbulence i n  
t h e  atmosphere. 
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The fo l lowing  ehould be  kept  i n  mind as elements of  proof 
necessary  t o  o b t a i n i n g  a prel iminary in junc t ion:  

1.  Absent immediate i n j u n c t i v e  r e l i e f ,  i r r e p a r a b l e  harm w i l l  
be  caused by t h e  p o l l u t i n g  source(s ) ;  2) t h i s  harm would 
outweigh any harm t o  t h e  source(s )  from t h e  g r a n t i n g  of  r e l i e f  
r e q u i r i n g  t h e  source(s )  t o  abate-emissions;  3) t h e  r i s k  t o  
pub l i c  h e a l t h  is s u f f i c i e n t  t o  make success  on t h e  merits and 
t h e  g ran t ing  o f  a permanent in junc t ion  l i k e l y ;  and 4) t h e  publ ic  
i n t e r e s t  n e c e s s i t a t e s  immediate r e l i e f .  See 7-pt.  2 Moores 
Federa l  Pract ice  para ,  65.04 (1980); See x o  Ur.ited S t a t e s  
v. Midwest Solvent  Recovery, Inc., 4 8 4 . m ~ .  138. 144 (N.D. 
Ind. 1 5 8  0).  

I n  a d d i t i o n ,  Rule 6 5  provides f o r  i n j u n c t i v e  r e l i e f  i n  the  
form of ten-day temporary r e s t r a i n i n g  order  (TRO), which can be 
granted  wi thout  a hear ing  while a motion f o r  pre l iminary  
in junc t ion  is prepared.&/ Expert testimony i n  t h e  form of  
a f f i d a v i t  should  suffic? f o r  the  purpose o f  ob ta in ing  a TRO. 

The proof  necessary  t o  obta in  a TRO is t h a t  immediate 
and i r r e p a r a b l e  i n j u r y  w i l l  occur i f  i n j u n c t i v e  r e l i e f  is . 
withheld u n t i l  t h e  defendant  can be given n o t i c e  and an 
oppor tuni ty  t o  appear. Rule 6 5  implies  t h a t  a hear ing  on a 
motion f o r  v r e l i m i n a w  in junc t ion  should t ake  Dlace as soon as 

- p o s s i b l e  a f ' t e r  t h e  g ran t ing  of a TRO. 
a l s o  4 West 's  Fede ra l  Forns S5297 (197v.  

Id . ,  Pais. 65.05-65.08; - see  

2. Adminis t ra t ive  O r d e r  

o f  enforcement provided i n  Sect ion 303 w a s  i n j u n c t i v e  r e l i e f  
from a f e d e r a l  d i s t r i c t  cou r t  upon a showing of  imminent and 
s u b s t a n t i a l  endangerment from a i r  p o l l u t a n t  emissions.  The 
1977 Amendments l e f t  t h i s  au tho r i ty  i n  p l ace  and added a provis ion 
au tho r i z ing  t h e  Adminis t ra tor  t o  i s sue  an order  t o  a source t o  
t ake  s t e p s  t o  cur ta i l  its emissions i n  t h e  event  "it is n o t  
p r a c t i c a b l e  t o  assure prompt pro tec t ion  of t h e  h e a l t h  of  persons 
s o l e l y  by commencement of... a c i v i l  action." Within twenty-four 

P r i o r  t o  the 1977 Clean A i r  Act Amendments, t h e  only method 

& f  - Only once has a TRO been requested under Sec t ion  303. 
i nc iden t  occur red  i n  1971, i n  Birmingham, A l a .  A f t e r  l o c a l  
e f f o r t s  t o  cur ta i l  emissions from seve ra l  sources  f a i l e d ,  a TRO 
was reques ted  and granted  under Sec t ion  303. r equ i r ing  var ious  
process  modi f ica t ions  and cessa t ions .  

The 
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hours of i s su ing  the  o r d e r ,  however, t h e  Adminis t ra tor  must 
f i l e  a s u i t  f o r  i n j u n c t i v e  r e l i e f ,  o r  t h e  o r d e r  w i l l  expire .  
Upon such f i l i n g ,  t he  cour t  may then extend t h e  l i f e  of t h e  
o rde r  pending l i t i g a t i o n .  
penal ized up t o  $ 5 , 0 0 0  p e r  day per  v i o l a t i o n .  
be sought i n  a c i v i l  a c t i o n  brought t o  en fo rce  t h e  order .5/  
Also i n  such an ac t ion .  a source-may cha l lenge  t h e  A d m i n i s t r a t o r ' s  
basis f o r  i s su ing  t h e  order .  

t o  enhance EPA'8 emergency response c a p a b i l i t y  even 5eyond t h a t  
provided by the  TRO process  previously discussed.  As explained 
i n  t h e  1977 House Report: 

V io la t ion  o f  t h e  o rde r  may be 
This pena l ty  may 

Th i s  admin i s t r a t ive  o rde r  mechanism was intended by Congress 

Even more prompt ac t ion  may be necessary  
where p o l l u t i o n  l e v e l s  exceed t h e  never t o  b e  
exceeded levels without p r i o r  f o r e c a s t  t h a t  
t h i s  may occur... The committee b i l l  r e f l e c t s  
t h e  committee's determinat ion t o  confe r  
co-spletely adequate a u t h o r i t y  t o  d e a l  p r o m p t l y  
and e f f e c t i v e l y  with emergency s i t u a t i o n s  
which j eopa rd ize  t h e  h e a l t h  of  persons.  Thus, 
t h e  s e c t i o n  provides  t h a t  i f  f t  is  n o t  
p r a c t i c a b l e  t o  a s su re  prompt p r o t e c t i o n  o f  h e a l t h  
s o l e l y  by commencement of a c i v i l  a c t i o n ,  t h e  
Administrator may issue such o r d e r s  as may b e  
necessary €or t h i s  purpose. 

H.R. Rep. No.95-294, 95th Cong., 1st Seas. 327-28 (1977) 
(emphasis  added). 
enforcement mechanism in t h o s e  in s t ances  where even a TRO might 
be  i ssued  too la te  t o  e f f e c t i v e l y  c u r t a i l  an endangerment t o  
pub l i c  hea l th .  Such s i t u a t i o n s  might be those  involving emissions 
t h a t  are hazardous even in very l imi t ed  du ra t ion  of exposure, 
rendering a TRO t oo  l a te  co be f u l l y  e f f e c t i v e ,  o r  s i t u a t i o n s  
which, although p o t e n t i a l l y  q u i t e  harmful, are expected t o  be 
of very s h o r t  du ra t ion ,  such t h a t  t he  emissions would cease  
be fo re  t h e  TRO could  i s s u e  (e.g., t he  demoli t ion of  an asbestos-  
l i n e d  bui lding) .  In such s i t u a t i o n s ,  t h e  time requi red  t o  
ga the r  t h e  exper t  evidence i n  support  of  a TRO might de fea t  
e f f o r t s  t o  a v e r t  adverse  pub l i c  hea l th  e f f e c t s ,  absen t  a more 
immediate enforcement mechanism. 

The admin i s t r a t ive  o rde r  is t hus  an a v a i l a b l e  

- >/ This is analagous t o  t h e  provis ion i n  Sec t ion  113(b) of  t h e  
Clean-Air A c t  f o r  a c i v i l  ac t ion  t o  enforce ,  and. seek p e n a l t i e s  
f o r  v i o l a t i o n  of, an o rde r  i s sued 'unde r  s e c t i o n  113(a) t o  comply 
wi th  emission l i m i t a t i o n s .  
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The a d m i n i s t r a t i v e  o rde r  is J u s t  such a mechanism. 
testimony is n o t  requi red  f o r  issuance o f  an adminfs t ra t ive  
order .  What is needed, however, is evidence which reanonably 
l eads  t h e  Adminis t ra tor  t o  be l ieve  t h a t  c e r t a i n  a i r  emissions 
from par t icular  sources  are c rea t ing  an ir;minent and s u b s t a n t i a l  
endangerment t o  p u b l i c  hea l th .  Th i s  evidence might be i n  t h e  
form of emissions d a t a  cosbined with adverse  meteorological  
r e p o r t s  and medical  b u l l e t i n s .  Provided t h e  informal consul- 
t a t i o n  requirement has  been met, t h e  Adminis t ra tor  may i s sue  
an  o r d e r  c a l l i n g  f o r  abatement of  emissions by vhatever  means 
t h e  Adminis t ra tor  determines a r e  necessary  under the  circm- 
s t ances  of t h e  case. Because of t he  p o t e n t i a l  adverse economic 
Inpact  of  such an o rde r  upon t h e  source,  t h e  o rde r  should . 
r e q u i r e  no more than  what is c l e a r l y  necessary  t o  c u r t a i l i n g  
hazardous emissions.  The fact  t h a t  the  o r d e r  may only l a s t  
twenty-four hours ,  dur ing  which time a TRO a p p l i c a t i o n  and 
c i v i l  su i t  can f e a s i b l y  be  f i l e d ,  and t h a t  t h e  b a s i s  of the  
o r d e r  may be chal lenged by any source s u b j e c t  t o  L t  i n  a pro- 
ceeding t o  en fo rce  t h e  o rde r ,  a r e  i n d i c a t i v e  of  Congress' 
i n t e n t  cha t  t h e  o r d e r  be imsediately a v a i l a b l e  although not  
n e c e s s a r i l y  supported by the  b e s t  poss ib l e  expe r t  c r ed ib l e  
evidence. 

r equ i r e  a d d i t i o n a l  sampling o r  monitoring by t h e  suspected 
source wi th  a view tovards  aba t ing  i ts  emissions.  This a d d i -  
t i o n a l  d a t a  can then by u t i l i z e d  i n  a subsequent c i v i l  ac t ion ,  
i f  such an a c t i o n  is necessary t o  abatement. Addi t iona l  sampl- 
i ng  and monitor ing may also be requi red  of a source through 
t h e  use  o f  Sec t ion  114 of t h e  Clean A i r  A c t  A c t .  Sec t ion  . 
113(a) (3)  pe rmi t s  EPA t o  i s s u e  an o rde r  t o  a source  i f  i t s  
f a i l s  to  comply w i t h  a requirement of  114. 
no t  effective u n t i l  t h e  person t o  whom i t  t s  i s sued  has had an 
oppor tun i ty  t o  confe r  wi th  EPA. 

source sampling and monitoring wi th  a much lower s tandard of 
proof o f  v i o l a t i o n  than t h a t  required by Sec t ion  303. EPAmay 
i s s u e  an o r d e r  r equ i r ing  sampling and monitor ing under Sect ion 
114  f o r  t h e  purpose "(i) of  developing o r  a s s i s t i n g  i n  the 
development o f  any implementation p lan  under s e c t i o n  110 o r  
11 1 ( d ) ,  any s t anda rd  o f  performance under s e c t i o n  11 1 ,  (i i) o f  
determining whether any person is i n  v i o l a t i o n  of  any such 
s tandard or  any requirement o f  such a p lan ,  o r  (iii) carrying 
ou t  any p rov i s ion  o f  t h i s  Act..." Th i s  i s  con t r a s t ed  wi th  the 
requirement under s e c t i o n  303 t h a t  EPA have evidence t h a t  a 
source "is p resen t ing  an imsinent and s u b t a n t i a l  endangerment 
t o  the  h e a l t h  o f  persons,  and t h a t  a p p r o p r i a t e  S t a t e  or l o c a l  
a u h o r i t i e s  have n o t  ac ted  t o  aba te  such sources." However, 

Expert  

Note t h a t  t h e  admin i s t r a t ive  o rde r  may also be used t o  

Such an order  is I 

Thus. Sec t ion  114 provides  a mechanism f o r  r equ i r ing  
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whi le  t h e  s tandard  f o r  i s su ing  a 114 o r d e r  is lower,  a 114 t e s t -  
i n g  order  t a k e s  longer  t o  enforce because i t  m a t  be  enforced 
by t h e  issuance o f  a 113(a)(3) order  a f t e r  t h e  source has been 
o f f e r e d  an oppor tun i ty  t o  confer. 

Delegat ions f o r  I ssu ing  Adminis t ra t ive  O r d e r s  
and J u d i c i a l  Complaicts Under S e c t i o n  303 

I. Adminis t ra t ive  Orders 

Pursuant  t o  Delegation 7-49, a u t h o r i t y  t o  i s s u e  adminis- 
t r a t i v e  o r d e r s  under  Section 303 r e s t s  w i t h  t h e  Regional- 
Adminis t ra tors  and t h e  Assfs tan t  Adminis t ra tor  f o r  A i r ,  Noise, 
and Radiation. The Regional Adn in i s t r a to r s  must consul t  wi th  
t h e  Assoc ia te  Enforcement Counsel f o r  A i r  be fo re  i ssu ing  such 
o rde r s .  The A s s i s t a n t  Administrator f o r  A i r ,  Noise and 
Radia t ion  must c o n s u l t  i n  advance w i t h  the Assoc ia te  Enforcement' 
Counsel f o r  A i r  and n o t i f y  any a f f e c t e d  Regional  Adminis t ra tor  
o r  t h e i r  des ignees  before  i ssu ing  orders .  Because speed is of  
t h e  essence i n  i s s u i n g  adminis t ra t ive  o r d e r s  under  Sect ion 
303, t h e  Headquarters  concurrences can be i s sued  by telephone 
and followed UQ l a t e r  i n  wri t ing.  

11. R e f e r r a l  of C i v i l  Actions f o r  I n j u n c t i v e  R e l i e f  , 

Pursuant  t o  Delegation 7-22-A, a l L  referrals t o  t h e  
Departnent o f  Just ice  of reques ts  f o r  civil a c t i o n s  f o r  emergency 
TRO's must be made by t h e  Spec ia l  Counsel f o r  Enforcement. 
S p e c i a l  Counsel f o r  Enforcement mst n o t i f y  t h e  A s s i s t a n t  
Adminis t ra tor  f a r  A i r ,  Noise and  Radia t ion  and t h e  appropr i a t e  
Regional Adminis t ra tor  when a case is r e f e r r e d  t o  t h e  Department 
of . J u s t i c e .  

The 
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. 
MOTION FOR TEMF'ORARY RESTRAINING QBDER - 

The Uni ted  S t a t e s  of  America, by its undersigned a t to rneys ,  
by a u t h c r i z a t i o n  of t h e  Attorney General  and ac t ing  a t  t h e  
r e q u e s t  o f  t h e  Adminis t ra tor  of  t h e  Environmental P ro tec t ion  
Agency, moves t h a t  t h i s  Court, i n  o r d e r  t o  prevent i r r e p a r a b l e  
i n j u r y  t o  t h e  Uni ted  S t a t e s  and i t s  c i t i z e n s ,  e n t e r  immediately 
an o r d e r  t o  r e s t r a i n  temporar i ly  t h e  defendatns  s e t  f o r  t h i  n 
t h e  conpa l in t  from discharg ing  excess ive  (po l lu t an t )  i n t o  the  
ambient a i r  pending a c t i o n  by t h i s  Court on t e  complaint f i l e d  
t h i s  day by t h e  United S t a t e s  i n  t h i s  cause,  and i n  suppcr t  of 
t h e  motion, s t a t e s :  

Defendants are discharging from t h e i r  p l an t s  andlc; 
i n s t a l l a t i o n s  a t  
o f  ( o l l u t a n t  , i n t o  t e amor?nt  air. Such discharges ( i n  

o l l u t a n t  i n  t h e  a r e  c o n t r i b u t i n g  t o ,  concent ra t ions  of 
ambient a i r  exceedings a level o f  (num e r  

, s u b s t a n t i a l  amounts - 
com +--+ i na r ion  w i t  adverse weathe; cond i t ions )  have caused o r  

%-- en angerment t o  t h e  h e a l t h  o f  persons-. 

, + + d j  of  
o l l u t a n t  . This l e v e l  p r e s e n t s  an  i m m i n e n t ~ b s t a n t i a l  

The appropr i a t e  s ta te  and l o c a l  a u t h o r i t i e s  have d i l i g e n t l y  
attempted t o  decrease  t h e  l e v e l  o f  contamination i n  the  atmo- 
sphere.  However, defendants  continue t o  d ischarge  
i n t o  t h e  ambient atmosphere caus ing  imminent and su  s r a n t i a  
endangerment t o  t h e  h e a l t h  of  persons.' 

* 
The presense  of  such l e v e l s  of ( o l l u t a n t  is a p resen t  

and cont inuing  danger t o  human hea l t  +-r--- Un ess rhe d ischarges  
o f  ( o l l u t a n t  are immediately r e s t r a i n e d ,  the  h e a l t h  o f  people 

harm. 

Order t o  be i ssued  for thwi th  and wi thout  n o t i c e ,  on the  ground 
t h a t  the d ischarge  c o n s t i t u t e  and imminent and s u b s t a n t i a l  
endangerment t o  t h e  h e a l t h  of persona. 

i n  +-----I t e a r e a  w i  1 cont inue t o  suf te r  immediate and i r r e p a r a b l e  

P l a i n t i f f  f u r t h e r  moves f o r  s a i d  Temporary Res t ra infng  
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. 
Therefore, i n  view o f  t h e  immedia te  danger  t o  p u b l i c  h e a l t h  

t h a t  t h e  defendants  are con t r ibu t ing  t o  by the release of 
( p o l l u t a n t s )  i n t o  the m b i e n t  a t r ,  p l a i n t i f f  p rays  that  t h e  
Court  e n t e r  a temporary r e s t r a i n i n g  o r d e r  immediately. 

Respec t fu l ly  submi t ted ,  

Ass iscant  At torney  General  

United S t a t e s  At torney  - 
BY ( s i g n a t u r e )  

A s s i s t a n t  Uni ted  S t a t e s  Attorney 

( s i g n a t u r e )  

Attorney 
Department of  J u s t i c e  
Washington, D.C. 20530 
Attorneys  f o r  P l a i n t i f f  
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TEMPORARY RESTRAINING ORDE3 

This  cause came t o  be heard on t h e  motion of  p l a i n t i f f .  
upon the complaint h e r e i n  and a f f i d a v i t s  a t tached  the re to .  f o r  
a temporary r e s t r a i n i n g  order ;  and, i t  appearing t o  t h e  cour t  
therefrom t h a t  immediate and i r r e p a r a b l e  i n j u r y ,  loss and 
damage w i l l  r e s u l t  t o  t h e  p l a i n t i f f  before  n o t i c e  can be given 
and the  defendant or h i s  a t t o r n e y  can be heard in oppos i t ion  t o  
t h e  e r a n t i n g  of  a t e m o r a r v  r e s t r a i n f n n  order  f o r  t h e  reason 
that-continued l e v e l s '  o f  p o l l u t i o n  by -( o l l u t a n t )  
i r r e p a r b l e  damage t o  t h e  h e a l t h  of  per- 

w i l l  cause - 
ORDERED, t h a t  defendants  s e t  o u t  i n  the comFLaint f i l e d  

here in .  t h e i r  agents ,  s e rvan t s ,  employees and a t t o r n e y s  and a l l  
persons i n  a c t i v e  concer t  or p a r t i c i p a t i o n  wi th  them a r e  hereby. 
r e s t r a i n e d  from caus ing  o r  cont r ibu t fng  t h e  a l ledged  po l lu t ion  
and each defendant  s e p a r a t e l y  must take  t h e  fo l lowing  ac t ion :  

( L i s t  each defendant  s epa ra t e ly  and s ta te  what immediate 
a c t i o n  t h a t  defendant  must take) .  

ORDERED, t h a t  t h i s  order exp i r e  wi th in  10  days a f t e r  en t ry ,  
u n l e s s  w i th in  s a i d  time it is f o r  good cause shown extended f o r  
a longer  per iod,  and i t  is f u r t h e r  

ORDERED, t h a t  p l a i n t i f f ' s  complaint be B e t  f o r  hear ing  on 
pre l iminary  in junc t ion  on (date) a t  (time) o f  t h a t  
day o r  as soon t h e r e a f t e r  as counsel can be heard ,  i n  t h e  United 
S ta tes  District courtroom i n  the  C i ty  of , S t a t e  
o f  . I 

This order  i s sued  a t  c i t y ,  s ta te  , t h i s  day of 
(wonth) , (pear) . 

United States District Judge 



. .  ... 

-18-  

. 
~ COKJ'LAINT 
( f o r  C i v i l  Action) - 

The United S t a t c s  o f  America, by i ts  undersigned a t to rneys  and 
by a u t h o r i t y  of t h e  Attorney General a l l e g e s  t h a t :  

1.  This is a c iv i l  a c t i o n  t o  e n j o i n  t h e  above names 
defendant(s)  from discharging any ( p o l l u t a n t )  i n t o  t h e  ambiezt 
atmosphere from t h e i r  manufacturivg o p e r a t i o n s  i n  t h e  ( c i t y .  
s tate) area. Such discharges c o n t r i b u t e  t o  t h e  imminent and 
s u b s t a n t i a l  endangerment t o  the h e a l t h  o f  persons as deternined 
by t h e  Adminis t ra tor  of  the Environmental P r o t e c t i o n  Agency. 
Author i ty  t o  b r ing  t h i s  a c t i o n  is i n  t h e  Departnent o f  J u s t i c e  
by 42 USC 7605. - 

t h i s  a c t i o n  pursuant t o  28 USC 1345.  

state)  wi th in  t h e  

defendants  d i scharge  (pollutant) i n t o  t h e  ambient air .  

2. T h i s  court has j u r i s d i c t i o n  o f  t h e  s u b j e c t  matter of 

3. Defendant(s) are corpora t ions  doing bus iness  i n  

I.. During normal operat ion o f  t h e  defendants '  p l a n t s  t he  

5 .  The Administrator of t he  Environmental P ro tec t ion  
%Agency has  rece ived  evidence t h a t  a combination of  p o l l u t i o n  
sources,  inc luding  t h e  defendant 's  p l a n t s ,  ore present ing  an 
imminent and s u b s t a n t i a l  endangem'ent t o  t h e  hea l th .  of persons 
o f  d i scha rg ing  matter i n t o  the  ambient air. 

The appropr i a t e  State  and loca l  a u t h o r i t i e s  have 
d i l i g e n t l y  attempted t o  decrease t h e  l e v e l  o f  contamination. i n  
t h e  atmosphere. However, the va r ious  sou rces  emi t t i ng  ( p o l l u t a n t )  
i n  s i g n i f i c a n t  q u a n t i t i e s ,  including t h e  defendants  p l a n t s , ,  
cont inue  t o  d i scharge  ( o 1 l u t a n t ) i n t o  t h e  ambient atmosphere t o  
levels t h a t  cause s i g n i  +--T i c a n t  arm t o  t h e  h e a l t h  of  human beings. 

7. The average ( o l lu t an t )  level in t h e  ambient a i r  f o r  
t h e  p a s t  f o r t y - e i g h t  ( $-is a p p r o x i s a t e l y  (number) ( u n i t s )  
Such levels  f o r  such periods of time are harmful - h e r  
of human beings.  

Dis t r ic t  o f  ( F e d e r a l  d i s t r i c t  -9- cour t  

6. 
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. 
8.  The d i scha rges  of mat ter  by t h e  defendantx should be 

e l imina ted  pursuant  t o  Sec t ion  303 o f  t h e  Clean A i r  a c t  which 
provides:  

(a) Notwithstanding any o the r  p rov i s ions  of  t h i s  Act, t h e  
Adminis t ra tor  upon r ece ip t  o f  ev idence  t h a t  a po l lu t ion  

source  o r  combination of sources  ( inc lud ing  moving sources) 
is p resen t ing  an imminent and s u b s t a n t i a l  endangerment t o  
t h e  h e a l t h  o f  persons,  and t h a t  appropr i a t e  State  or l o c a l  
a u t h o r i t i e s  have no t  acted a t  a b a t e  such sources ,  may br ing 

on behal f  of the  United S t a t e s  i n  t h e  appropr i a t e -  
United S t a t e s  d i s t r i c t  c o u r t  t o  imnedia te ly  restrain 
any person causing or con t r ibu t ing  t o  t h e  a l l eged  
p o l l u t i o n  t o  s t o p  the  emission o f  a i r  p o l l u t a n t s  
causing o r  con t r ibu t ing  t o  such p o l l u t i o n  o r  t o  
t a k e  such o t h e r  ac t ion  as may be necessary .  If 
i t  is n o t  p r a c t i c a b l e  t o  assure prompt p ro tec t ion  
of t h e  h e a l t h  of persons s o l e l y  by comencenent  
o f  such a c i v i l  ac t ion .  t he  Adminis t ra tor  may i ssue  
such o r d e r s  as may be necessary t o  p r o t e c t  t h e  
h e a l t h  o f  persons  who are, o r  may be ,  a f f e c t e d  by such 
p o l l u t i o n  source  (or sources).  Pr ior  t o  t ak ing  
any a c t i o n  under t h i s  s ec t ion ,  t h e  Adminis t ra tor  s h a l l  
consu l t  w i th  t h e  S t a t e  and l o c a l  a u t h o r i t i e s  i n  order  t o  
c o n f i m  t h e  co r rec tness  of t he  informat ion  on which 
t h e  a c t i o n  proposed t o  be taken is based and t o  
a s c e r t a i n  t h e  a c t i o n  which such a u t h o r i t i e s  
are, or will be, taking. Such o rde r  s h a l l  b e  
e f f e c t i v e  €or a period of  not  more than  twenty-four 
hours unless t h e  Administrator b r i n g s  an a c t i o n  

’ under t h e  f i r s t  sentence of t h i s  subsec t ion  before  t h e  
e x p i r a t i o n  of such period. Uhenevet t h e  Administrator 
b r ings  such  an a c t i o n  wi th in  such pe r iod ,  such 
o rde r  s h a l l  he e f f e c t i v e  f o r  a pe r iod  of fo r ty -e igh t  
hours  o r  such longer  period as may b e  au thor ized  
by t h e  c o u r t  pending l i t i g a t i o n  or  t h e r e a f t e r .  

(b) Any person  who will f u l l y  v i o l a t e d  or f a i l s  o r  re fuses  
t o  comply wi th ,  any o rde r  i s sued  by t h e  Administrator under 
subsec t ion  (a) may, i n  an ac t ion  brought  i n  the  appropriate  
United S t a t e s  d i s t r i c t  cour t  to  en fo rce  such order ,  be  
f i n e d  n o t  more than $5,000 f o r  each day during which 
such v i o l a t i o n  occurs  or f a i l u r e  t o  comply continues.  

9 .  The cont inuous emission o f  (po l lu t anc )  into t h e  ambient a i r  

_ -  

by the  defendants  con t r ibu te s  t o  the p r e s e n t  s i t u a t i o n  which. 
if allowed t o  cont inue ,  w i l l  cause s i g n i f i c a n t  harm t o  t h e  
hea l th  of  persons i n  t h e  c i ty  area. 

- 
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- 
10. The United S t a t e s  of  America and i t s  c i t i z e n s  w i l l  - 

s u f f e r  immediate and i r r e p a r a b l e  harm t o  t h e i r  hea l th  un le s s  
t h e  defendants  a r e  immediately r e s t r a ined  from discharg ing  
( p o l l u t a n t )  fn to .  

WHEREFORE, THE UNITED STATES PRAYS: 

a. That t h e  defendants,  t h e i r  o f f i c i e r s ,  d i r e c t o r s ,  agen t s ,  
servants, employees. a t to rneys ,  auccessors ,  and a s s igns ,  and 
each of  them cease the  d ischarge  o f  (po l lu t an t )  i n t o  the  ambient 
a i r  i n  a manner prescr ibed  by t h i s  Court and not  d i scharge  such 
ma t t e r  t h e r e a f t e r  un le s s  pursuant t o  i n s t r u c t i o n  t o  do so from 
t h i s  Court. c 

b. That c o s t s  and disbursements of t h i s  ac t ion  be  awarded 
t o  t h e  p l a i n t i f f ;  and 

c. That t h i s  Court g ran t  such o t h e r  and f u r t h e r  r e l i e f  as 
it  seem j u s t  and proper. -- . -- . 

. .  (no s igna tu re  necessary)  
Assistant Attorney General 

(no s igna tu re  necessary)  
u n i t e d  S t a t e s  Actorney 

BY 
Ass i s t an t  United S t a t e s  Attorney 

Attorney, Department ok J u s t i c e  
Washington, D.C. 20530 

Attorneys f o r  P l a i n t i f f  
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UNITED STATES ENVIRONHEVTAL PROTECTION AGENCY 
RECIOA 

IN THE MATTER OF 
(source) 

(Address) 

1 - DOCKET NO ( 
1 

PROCEEDINGS PURSUANT TO 1 
SECTION 303 OF THE CLEAN 1 
AIR ACT, AS AXENDED, 1 
4 2  U.S.C. 57401 et sea.. 1 
4 2  U.S.C. 57603 

1 

The Regional Administrator for Region ( ) of the United 
States Environmental Protection Agency (EPA) m a k e s  the following 
Findings of Fact, reaches the following Conclusion of Law and 
Issues the following Order: 

FINDINGS OF FACT 

1. 
in him by Section 303 of the Clean Air Act (the Act) as amended. 
4 2  U.S.C. 57401 et se 4 2  U.S.C. 57603 .  to the Regional , 

2 .  
receipt of evidence that a pollution source or combination of 
sources is presenting an imminent and substantial endangerment 
to the health of persons and that appropriate State or local 
authorities have not acted to abate such sources, the Administrator 
may issue such orders as may be necessary to protect the health 
o f  persons who are, or may be, affected by such pollution source 
or sources. 

3. Defendants are discharging from their plants and/or 
installations at (cit /state), substantial amounts of (pollutant), 
.into the ambient a r. 
adverse weather conditions) have caused or are contrlbuting to, 
concentrations of (pollutant)). in the ambient air exceeding a 

The Administrator of EPA his delegated the authority vested 

Administrator foTReg +’ on ( - 1. 
Section 303 of the Act; 42 U.S.C.  57603 provides that. upon 

+-Ti Suc discharges (in combination with 

level of (number) ( h i t s )  c l t  (-ollutant). This level presents 
an imminent and substantial en 5--- angernent to the health of persons. 
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is a source  whfch is p r e s e n t i n g  an imminent- 

4* and * su  a t a n t i a  endangerment t o  t h e  h e a l t h  of persons.  

5 .  ( s t a t e )  and ( l o c a l  j u r i s d i c t i o n ) )  a u t h o r i t i e s  have n o t  
ac t ed  t o  abate ( l i s t  sources) .  

OR 

( s t a t e )  and ( l o c a l  j u r i s d f c t i o n  ) )  a u t h o r i t i e s  have d i l i l e n t l y  
a t tempted t o  decrease  t h e  l e v e l  of contaminat ion i n  t h e  atnosphere. 
However, defendants  cont inue t o  d ischarge  ( o i l u t a n t )  i n t o  the  
ambient a tnosphere  causing imiinent  and s u b s t a n t i a  endangerment 
t o  the  h e a l t h  of  persons. E----T c 

.. 
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CONCLUSION OF LAW - 

1. The Regional Adminis t ra tor  f o r  Region ( ) (The Regional 
Adminis t ra tor ,  is  ves t ed  wi th  t h e  authority-of t h e  Adminis t ra tor  
under Sec t ion  303 o f  t h e  A c t ,  42 U.S.C. S7603. 

2. (Source(s)  have been found by t h e  Regional Adminis t ra tor  
t o  be p re sen t ing  an imminent and s u b s t a n t i a l  endangerment t o  
t h e  h e a l t h  o f  persons  and t o  be an appropr ia te  s u b j e c t  €or the  
i ssuance  of  an o r d e r  under Sec t ion  303 of  t h e  Act. 

- ORDER 

The Regional Adminis t ra tor  f o r  Region ( ) hereby orders  
t h a t  defendants  se t  out  i n  t h i s  order,  t h e i r a g e n z s ,  se rvants ,  
employees and a t t o r n e y s  and a l l  ersons i n  a c t i v e  concer t  o r  

caus ing  o r  c o n t r i b u t i n g  t o  l e v e l s  of  po l lu t ion  t h a t  w i l l  cause . 
i r reparble  damage t o  t h e  hea l th  of  persons and each defendant 
s e p a r a t e l y  must t a k e  t h e  following action: 

1.  ( L i s t  each defendant  s epa ra t e ly  and s ta te  what immediate 
a c t i o n  t h a t  defendant  must take.) 

2. This order s h a l l  be e f f e c t i v e  f o r  a per iod o f  n o t  more than 
twenty-four hours u n l e s s  t h e  Regional Adminis t ra tor  f i l e s  a 
c i v i l  a c t i o n  on behal f  o f  t h e  United S t a t e s  i n  t h e  appropr ia te  
United S t a t e s  d i s t r i c t  c o u r t  t o  immediately r e s t r a i n  any person 
causing o r  c o n t r i b u t i n g  t o  the  a l leged  p o l l u t i o n  t o  s t o p  t h e  
emission of a i r  p o l l u t a n t s  causing o r  con t r ibu t ing  t o  such 
pol lu t ion  o r  t o  t a k e  such o the r  act ions as may be necessary.  

p a r t i c i p a t i o n  wi th  them are here  1 y ordered t o  r e f r a i n  from - 

3. This Order is e f f e c t i v e  immediately upon r e c e i p t  by I 

defendants .  The Regional Administrator f o r  Region ( ) hereby 
i s s u e s  t h e  above- ident i f ied  Order which s h a l l  b e c o m e T f e c t f v e  
as provided the re in .  

aate Regional Adminis t ra tor  
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