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. April 26, 2011
Via Overnight Mail

United States Environmental Protection Agency
Attn: Erin Foresman

75 Hawthorne Street

San Francisco, CA 94105

Re:  Unabridged Advanced Notice of Proposed Rulemaking, Water
Quality Challenges in the San Francisco Bay/Sacramento-San
Joaquin Delta Estuary, Docket No. EPA-R09-OW-210-0976

. Dear Ms. Foresman:

- On April 25, 2011, the San Luis & Delta-Mendota Water Authority submitted
comments to the United States Environmental Protection Agency (US EPA)
regarding the Unabridged Advanced Notice of Proposed Rulemaking, Water
Quality Challenges in the San Francisco Bay/Sacramento-San Joaquin Delta
Estuary, Docket No. EPA-R09-OW-210-09786. This transmission provides the
US EPA with a CD that includes copies of the papers referenced in section 4.0
of the Cardno Entrix memorandum which is attached to the Authority’s April 25,
2011 comments. The Authority requests the US EPA to include in the

administrative record for the above-referenced rulemaking this letter and copies
of the referenced papers.

Sincerely,

Daniel Nelson, Executive Director

Enclosure
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Question #5. Should EPA and our state partners move away from evaluating isolated aquatic
species for one or two pollutants, and towards evaluations of water conditions more
representative of actual aquatic conditions in the Bay Delta Estuary? How might this be done?

Yes. Derivation of water quality criteria for contaminants of concern with site-specific
characteristics (e.g., chemistry, hydrology, and native organisms), although very difficult
to produce, would be more protective of aquatic life in the Bay Delta estuary.
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[Wlork with the State [Water Resources Control] Board in issuing an
Advance Notice of Proposed Rulemaking (ANPR) to solicit public input on
the array of water quality stressors and approaches to better protect water
quality for all beneficial uses, including the interactive/additive effects of
various stressors, which are difficult to address under the current
regulatory framework.

Interim Federal Action Plan for the California Bay-Delta, pp. 14-15. The comments set
out below, however, will be divided into two discrete sections, representing, first, our
recognition of US EPA’s proper role with respect to water quality stressors, and,
second, our concern that US EPA may overstep its jurisdictional boundaries and has
introduced bias in the area of water flows through the Bay-Delta system. In both
sections of this letter, the Authority and the SWC will also reference and discuss
additional materials that should be considered by US EPA and respond to what we view
as incorrect interpretations of some of the scientific data referenced in the Bay-Delta
ANPR. The Authority and the SWC hope the US EPA will use that information to focus
the US EPA's future efforts and funding priorities and to ensure the US EPA is objective
when it considers science issues that must underlie important Delta-related policy
decisions.

l. Responses To Contaminant Areas Identified In The Bay-Delta ANPR

A. General Comments

On page 21, the Bay-Delta ANPR states “existing research indicates that
contaminants are likely contributors to the POD and ecosystem collapse.” The best
available science supports that statement. Thus, the US EPA should actively and
aggressively engage in regulatory efforts to reduce existing, and prevent future,
contaminant effects on the ecosystem, as well as on other beneficial uses. It is also
true that “[i]t is difficult to evaluate and address contaminants in the Bay Delta Estuary in
the absence of a comprehensive water quality monitoring program” (page 21). For this
reason, the US EPA should promote efforts to improve contaminant monitoring,
assessment, and reporting within the estuary.

B. Ammonia: Toxic and Nutrient Effects

. What, if any, information is available on the sources or impacts of total
ammonia nitrogen in the Bay Delta Estuary that is not reflected or cited
above?

The Bay-Delta ANPR describes nicely the toxic and nutrient effects of ammonia
and ammonium on the Bay Delta estuary; however, the US EPA should address
nutrients more broadly. There is a large body of literature documenting the impacts of
increased loading and changing forms and ratios of nitrogen and phosphorus both
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. Is there any information available that suggests site-specific water quality
standards for total ammonia nitrogen in the Bay Delta Estuary may be
more effective than current standards due to unique hydrological,
chemical, biological, or physical conditions?

As the Bay-Delta ANPR correctly notes on page 26: “[rlecent independent
investigations in the Bay Delta Estuary raise the possibility that the 1999 EPA ammonia
criteria may not be protective of pelagic species in the Bay Delta Estuary.” The recent
life-cycle tests by Teh et al. (2011) with Pseudodiaptomus forbesi provide additional
support for this conclusion.

There are no current standards that protect the Bay-Delta Estuary from the
inhibitory effects of ammonium observed by Wilkerson et al. (2006) and Dugdale et al.
(2007). US EPA should develop or participate in the development of nutrient standards
to protect the Bay-Delta Estuary from the inhibitory effects of ammonium.

There are no current standards that protect the Bay-Delta Estuary from
detrimental shifts in aquatic community composition precipitated by changing nutrient
forms and ratios from anthropogenic loadings of nutrients. US EPA should participate in
the development of nutrient standards for the Bay-Delta Estuary that restore nutrient
forms and ratios to levels that were observed prior to the changes in community
composition observed in the Bay-Delta Estuary over the last few decades.

. What information is needed fo determine effective site-specific water
quality standards for total ammonia nitrogen, including narrative or
numeric criteria?

Dugdale and Marchi (2010) developed a model that can be used to calculate
numeric criteria for total ammonia nitrogen to protect against the inhibitory effects of
ammonium. Dugdale and Marchi (2010) determined three criteria that must be met in
order for primary productivity to be unimpaired by ammonium. First, ammonium
concentration must be below the level that inhibits phytoplankton from assimilating
nitrate (Inhibition Criterion: 4 pmol L) (Wilkerson et al., 2006; Dugdale et al., 2007).
Second, ammonium loading must be less than what phytoplankton are able to
assimilate otherwise the ammonium concentration will continue to increase (Loading"
Criterion for Suisun Bay: 0.49 mmol m? d™'). And, third, the basin exchange rate must
be less than the phytoplankton growth rate otherwise the phytoplankton will be washed
out of the system before they can accumulate (Washout Criterion for Suisun Bay:
42,000 cfs). The loading and washout criteria will be different for different areas of the
Bay Delta estuary.

Nitrogen and phosphorus levels from times and places when or where the Bay
Delta Estuary aquatic community resembled more desirable conditions (e.g. a diatom-
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Connon et al. (2009) reported: “exposure to esfenvalerate affected swimming
behavior of larval delta smelt at concentrations as low as 0.0625 pg.L™", and significant
differences in expression were measured in genes involved in neuromuscular activity.”

Bennett et al. (2001) measured concentrations of copper in delta smelt in the
Sacramento River at 6.5 mg kg (wet weight), which is over 32 times higher than
normal background concentrations.

Baldwin et al. (2009) modeled the effects of pesticide exposure on salmon
populations and state: “[o]ur results indicate that short-term (i.e., four-day) exposures
that are representative of seasonal pesticide use may be sufficient to reduce the growth
and size at ocean entry of juvenile chinook. The consequent reduction in individual
survival over successive years reduces the intrinsic productivity (lambda) of a modeled
ocean type chinook population.” They further conclude: “[a]lthough the models are
simplistic and required several (transparent) assumptions, the magnitude of the
responses indicates that common pesticides may significantly limit the conservation and
recovery of threatened and endangered stocks in California and the Pacific Northwest.”

Fish olfactory systems have been shown to be instrumental in several behavioral
functions such as finding prey, predator avoidance, schooling, mate identification and
avoiding offensive contamination. Several studies have demonstrated that low doses of
some contaminants can have significant impacts on fish olfactory systems even after
short duration exposures (Sandahl et al., 2004; Sandahl et al., 2007; Raloff et al., 2007).

It should also be noted that the California Department of Pesticide Regulation
placed 542 products containing pyrethroids into reevaluation in August 2006 “based on
monitoring surveys and toxicity studies revealing the widespread presence of pyrethroid
residues in the sediment of California waterways dominated by both agricultural and
urban runoff, at levels toxic to Hyalella azteca (H. azteca)” (Department of Pesticide
Regulation, 2010).

Additional information on contaminants can be found on pages 33-48 of
comments the Water Agencies (include included the Authority and SWC) submitted to
the State Water Resources Control Board on during its administrative process to adopt
flow criteria, (San Luis & Delta-Mendota Water Authority et al. (2010)),* and pages v-1
to v-11 of Appendix V to the biological assessment the United States Bureau of
Reclamation prepared on the impacts of continued operation of the Central Valley

* San Luis & Delta-Mendota Water Authority, State Water Contractors, Westlands Water District,
Santa Clara Valley Water District, Kern County Water Agency, and Metropolitan Water District
of Southern California. 2010. Written Testimony for the information proceeding to develop flow
criteria for the Delta ecosystem, Noticed for March 22, 23, and 24, 2010.
http://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/deltaflow/docs/ex
hibits/sfwc/sfwc_exhibit1.pdf.
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Project and State Water Project, (US Department of Interior, 2008), each of which
(including the data and scientific literature cited therein) is hereby incorporated herein
by this reference.®

. What, if any, actions should EPA take under its authority to improve the
effectiveness of regulating pesticide contamination of the Bay Delta
Estuary?

The Irrigated Lands Regulatory Program (ILRP) has led to the development of
watershed-based organizations to coordinate and conduct water quality monitoring,
including for pesticides and toxicity testing, and requires coalitions to complete
watershed management plans so that farmers implement best management practices
(BMPs) to deal with issues as they develop. On the Westside of the San Joaquin
Valley, the ILRP is making progress reducing pesticide contamination. See Hall 2010a,
Hall 2010b, Hall 2010c. Once the current program expires, the Central Valley Regional
Water Board has indicated that it will implement region-specific general waste discharge
requirements to carry forward the regulatory program. US EPA should encourage the
Regional Water Board to make certain that the general order prioritizes funding support
to accelerate implementation of BMP’s and reduction in discharges of pesticides.

In contrast, there is not an effective non-commercial urban pesticide use and
monitoring program in place in the Bay-Delta Estuary. Recent monitoring by Weston
and Lydy (2010) has shown that urban sources of pesticides far exceed agricultural
sources. At a minimum, there should be a program to report non-commercial pesticide
use data either on the retail or wholesale level.

US EPA should continue to participate in and support the Delta Regional
Monitoring Program (Delta RMP). There are a lot of different monitoring programs in
the Bay-Delta Estuary including the State Water Resources Control Board’s Surface
Water Ambient Monitoring Program, Irrigated Lands Regulatory Program, individual
NPDES permit compliance monitoring, Department of Water Resources Environmental
Monitoring Program, to name a few. However, there has been little effort to pull
together and synthesize the data from all these programs into a single comprehensive
spatial and temporal evaluation of contamination and toxicity in the Delta’s waterways.
The Central Valley Regional Water Quality Control Board is trying to coordinate many of
these programs through the Delta RMP; however, more can and should be done to
improve the effectiveness and efficiency of these disparate programs. US EPA's
continued participation and support (including providing funding) may help achieve that.
US EPA's continued participation, at a minimum, will ensure the Delta RMP progresses

° US Department of Interior Bureau of Reclamation. 2008. Central Valley Project and State
Water Project Operations Criteria and Plan Biological Assessment, May 16, 2008. Appendix V.
Available at http://www.usbr.gov/mp/cvo/OCAP/sep08_docs/Appendix_V.pdf.


http://www.usbr.gov/mp/cvoIOCAP/sep08_docs/Appendix_
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treatment plants could be imposed on wastewater treatment plants such that the larger
plants are responsible for monitoring a larger number of constituents of emerging
concern with a goal of obtaining more information on fate and occurrence of these
constituents for future regulatory purposes.

The Clean Water Act requires all wastewater treatment plants to provide at least
secondary level treatment unless an exception is requested and granted based on site-
specific considerations. Given the growing number of constituents of concern identified
in wastewater treatment plant effluent nationally, the State Water Board has convened a
panel of expert scientists to advise the State Water Board and Regional Water Quality
Control Boards on how to regulate for these constituents in both recycled water and
treatment plant discharge. The panel has recommended that monitoring data within
California and elsewhere be assessed to evaluate the ability of different treatment
techniques in removing specific contaminants. Effective treatment is possible with
advanced treatment. US EPA should support the State Water Board efforts to require
advanced treatment where justified.

Il. The US EPA Must Restrain From Rulemaking In Flow Related Areas
Identified In The Bay-Delta ANPR

A. Clean Water Act And US EPA Jurisdiction

As noted earlier in this letter, the Authority and the SWC are concerned that the
Bay-Delta ANPR, after it discusses the too-long ignored key water quality issues that
need priority attention, strays into flow related, state water rights issues that are outside
federal jurisdiction. Foray into those issues would overlap and likely unnecessarily
complicate other initiatives, such as the State Water Resources Control Board’s
continual evaluation of Bay-Delta water quality standards, the Delta Stewardship
Council’'s attempt to synthesize hundreds of local, State, and federal actions relative to
the Bay-Delta, and the Bay Delta Conservation Plan. In all of those efforts, the federal
government has been well represented by the United States Fish and Wildlife Service,
National Marine Fisheries Service, United State Bureau of Reclamation, and/or the U.S
Army Corps of Engineers. Finally, the discussion of those other issues, in some
instances, reflect biases that have, for at least two decades, impaired -efforts to
adequately protect beneficial uses within the Bay-Delta. Executive Order No. 12866
directs against that:

Federal agencies should promulgate only such regulations as are required
by law, are necessary to interpret the law, or are made necessary by
compelling public need, such as material failures of private markets to
protect or improve the health and safety of the public, the environment, or
the well-being of the American people. In deciding whether and how to
regulate, agencies should assess all costs and benefits of available
regulatory alternatives, including the alternative of not regulating. Costs
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B. Protecting Estuarine Habitat, Fish Migration Corridors and Wetlands

Notwithstanding, our jurisdictional concerns and the lack of need for US EPA
action in these flow related areas, the Authority and SWC are compelled to respond to
serious misstatements in the Bay-Delta ANPR as to the status of the science on certain
flow related topics.

1. Estuarine Habitat

The section of the Bay-Delta ANPR, (page 52) on estuarine habitat does not
appear to be seeking information from an unbiased baseline. Instead, US EPA appears
to have accepted as true the heavily debated hypothesis that the location of X2, used as
a surrogate for the low salinity zone (LSZ) plays an important role in the abundance of
many pelagic organisms of the upper Bay Delta estuary, including the threatened delta
smelt (Hypomesus ftranspacificus), the state-listed longfin smelt (Spirinchus
thaleichthys) and juvenile striped bass (Morone saxatilis). Considering the fact that
more favorable flow conditions, which have placed X2 in locations considered important
for healthy fish populations, have not resulted in increased abundances (Kimmerer et al.
2009), the predictive ability of X2 is questionable. Delta smelt abundance has never
been associated with the position of spring X2 (Jassby et al. 1995; Kimmerer 2002,
Kimmerer et al., 2009). Longfin smelt are anadromous, confounding any associations
with estuarine conditions (Kimmerer et al. 2009).

There is no evidence that shifting the estuary to either a higher or lower salinity in
the western Delta will affect the distribution or impact of the Amur River clam C.
amurensis; it has a wide salinity tolerance from <1 to 33 psu (Carlton et al. 1990).

. What information is available on the effect of lower salinities in the western
Delta on undesirable species such as Microcystis, overbite clams, or
Jellyfish? What, if any, information is available to determine if an increase
in low salinity habitat would affect the fate, concentration and distribution
of nutrients and ftoxics that are potentially negatively affecting the
estuarine food web?

The Bay-Delta ANPR attributes the increase of jellyfish in the Bay-Delta to
changes in fall X2 position, (page 52), supported by Schroeter (2008). Schroeter (2008)
explains that gelatinous zooplankton are increasing worldwide due, in part, to excess
anthropogenic nutrient inputs. Support for its proliferation in Suisun Bay was found at
lower Boynton Slough, which is ~200 m downstream from a local sewage treatment
plant. Schroeter (2008) reported that medusae were found there in high abundance in
spite of low salinity, in fact, so high that the data was treated as an outlier and removed
from the salinity analysis. After removal of the outlier, salinity was found to be the most
important predictor of medusa abundance. The moderation in marsh salinity is
attributed to operation of the Suisun Marsh Salinity Control Gates in Montezuma Slough
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The place or environment where a plant or animal naturally or normally
lives and grows. The typical place of residence of a person or a group. A
housing for a controlled physical environment in which people can live
under surrounding inhospitable conditions (as under the sea). The place
where something is commonly found. (http://www.merriam-webster.com/
dictionary/habitat).

A place where a plant or animal can get the food, water, shelter and space
it needs to live. (https://www.uwsp.edu/natres/nres743/Definitions/
Habitat.htm).

Habitat for fish is a place—or for migratory fishes, a set of places—in
which a fish, a fish population or a fish assemblage can find the physical
and chemical features needed for life, such as suitable water quality,
migration routes, spawning grounds, feeding sites, resting sites, and
shelter from enemies and adverse weather. Although food, predators, and
competitors are not habitat, proper places in which to seek food, escape
predators, and contend with competitors are part of habitat, and a suitable
ecosystem for fish includes habitat for these other organisms, as well”
(Orth and White 1993).

Habitat is simply the place where an organism lives.... Physical, chemical
and biological variables (the environment) define the place where an
organism lives. Niche, a closely related term defines the way a species
adjusts to other related species in this space.” (Hudson et al. 1992).

The habitat of a species therefore includes the “place” or geographic areas it
occupies and the resources it uses. Those resources include both physical or abiotic
and biological or biotic resources; combined, they provide the environmental elements
necessary for the survival, reproduction, and persistence of an organism.

“Habitat” is a species-specific concept; no two organisms exhibit identical habitat
requirements because no two organisms use identical resources and or require the
same environmental conditions. While aquatic zones, like the Bay-Delta’s LSZ with its
unique physical conditions, are often referred to as habitats, they are not. They do,
however, provide some or most of the essential resources that are necessary to support
specific fish species and the habitat requirements of those same species may be met in
part or in total in those waters with their distinctive characteristics.

Habitat for each Bay-Delta fish species is more appropriately defined as the
geographic location that the species occupies, the portions of the water column in which
it resides, the substrates that it uses and is otherwise associated with, and the biotic
and abiotic resources and resource conditions that it requires or can tolerate.


http://www.merriam-webster.com/dictionary/habitat
http://www.merriam-webster.com/dictionary/habitat
https:/Iwww.uwsp.edu/natres/nres743/Definitions
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alternatives, a National Research Council committee (2010) made three important
points regarding fall X2 and habitat:

(1)  The controversy about the [fall X2] action arises from the poor and
sometimes confounding relationship between indirect measures of delta
smelt populations (indices) and X2. The weak statistical relationship
between the location of X2 and the size of smelt populations makes the
justification for this action difficult to understand.

(2)  Although the position of X2 is correlated with the distribution of salinity and
turbidity regimes (Feyrer et al. 2007), the relationship of that distribution
and smelt abundance indices is unclear.

(3) The relationships between environmental variables to habitat and habitat
to X2 are correlative with substantial variance being left unexplained at
each step.

Feyrer et al. (2007) used a generalized linear additive model to determine the effect of
fall X2 on delta smelt abundance. The standard practice in fisheries management is to
use a multiplicative stock-recruit model, such as the Beverton-Holt or Ricker models,
both of which are multiplicative models and are among the standard tools of the trade.
(Bradford et al. 2010). A Peer Review Panel informed United States Fish and Wildlife
Service of a basic analytical error in the 2008 biological opinion for continued operations
of the CVP and SWP. That panel informed the United States Fish and Wildlife Service
its analysis improperly incorporated the Feyrer et al. (2007) linear additive model. In
developing that 2008 biological opinion, the United States Fish and Wildlife Service
acknowledged that other types of models would better represent the data but then
simply declined to consider them.

There are two fundamental problems with linear additive models that make them
inappropriate for modeling fish populations. First, linear additive models can produce
the biologically infeasible result that the total absence of adults in one year—no mature
fish to mate and lay eggs—could still result in the presence of newborn fish the next
year. This biologically nonsensical result is the product of the basic mathematical
structure: if A (number of juveniles) = B (constant) + C (adults) — D (Fall X2), then A can
be positive even if C is zero, as long as B is larger than D. The second fundamental
problem with a linear additive model is that it treats X2 as a purely additive factor, which
is to say that under the Feyrer et al. (2007) model an increase of X2 by one unit will
always reduce the delta smelt population by a certain number, no matter how large or
small the total population may be. This makes no biological sense. If we hypothetically
imagine that increases in X2 position were somehow harmful to delta smelt, we would
expect that an increase in X2 would affect a considerably higher absolute number of
delta smelt in a population of 1,000,000 than in a population of 1,000 in the same
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ignored the fact that the data point for 1999 appears to be an extreme outlier. Simply
removing this one year from the 21 years analyzed in the article causes the model to
collapse: without the 1999 year, the relationship between X2 and delta smelt abundance
becomes statistically insignificant at the 95% level of confidence. A peer review of the
United States Fish and Wildlife Service analysis in the 2008 biological opinion for
continued operation of the CVP and SWP suspected that “a few of the data points may
have high influence on the outcome.” (Rose et al. 2008).

That there was no statistically significant relationship between X2 and delta smelt
abundance during the 1987-2007 period should not have been surprising given that
Feyrer et al. (2007) found no statistically significant relationship between the two factors
for the 1968-1986 period or for the entire 1968-2007 period. Nor was it surprising
considering that — as the Feyrer et al. (2007) article conceded — the existing best
available science on delta smelt showed no direct correlation between the location of X2
and delta smelt abundance: “Previous analyses have not shown simple relationships
between X2 and delta smelt abundance.”

As well, the residuals (difference between modeled and actual data points) are
not normally distributed. Rose et al. (2008) noted this problem and suggested that
some type of data transformation might be required (e.g., computing logarithmic
values). Combined with the outlier problem mentioned above, Rose et al. (2008)
suggested that the model used in Feyrer et al. (2007) was inappropriate for the data
being used. Interestingly, a subsequent update of Feyrer et al. (2010) perpetuates the
use of the same inappropriate linear additive model.

Also, the Water Agencies (2008) asked Dr. Bryan Manly to reexamine the
statistical model used by Feyrer et al. (2007); Dr. Manly found that the fit of recent
years’ summer abundance is better if the fall X2 variable is omitted from the correlation.
This also indicates that the previous fall X2 is unimportant to the recent decline in
summer abundance.

The Feyrer et al. (2007) analysis found that its three abiotic variables explained
only 25.7% of the variance in delta smelt abundance. While the correlations were
statistically significant, approximately 75% of the variance is not explained. Based on
this fact, a better question for the Bay-Delta ANPR to ask is: Is fall X2 a reliable
predictor of delta smelt distribution and abundance?

Four analyses subsequent to Feyrer et al. (2007) analyzed numerous factors
thought to affect abundance of POD species, many of which had 30+ years of data
(MacNally et al. 2010; Thomson et al. 2010; Miller et al. submitted; Maunder and Deriso
in review). MacNally et al. (2010) used multivariate autoregressive modeling to
evaluate 54 relationships, including fall X2 and food supplies as expressed by total
calanoid copepods. MacNally et al. (2010) did not find that fall X2 nor water clarity was
a significant factor influencing the abundance of delta smelt (Feyrer and Newman co-
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surveys and volumes of water in these sub-regions of the Delta, the relative abundance
-and, therefore, the distribution of delta smelt can be estimated. These estimates
indicate that a substantial portion of the adult and larval-juvenile delta smelt, in some
years more than half, reside in the Cache Slough and Sacramento Ship Channel areas.
Most of the remaining adults are found in the lower Sacramento River and Suisun
Marsh. There is also now apparently a resident population of delta smelt in Liberty
Island, which was flooded in 1998 (Sommer et al. 2009).

Bennett (2011) recently reported on preliminary results of a study in progress
examining the effect of tidal stage and sampling location on delta smelt catches and
found that delta smelt were captured in large numbers during the incoming tide, but not
the ebb tide, in channel shoals even when midwater trawls caught few or none.
Implications of this finding are far-reaching — any FMWT sampling done during the ebb
tide could significantly under-report delta smelt abundance by looking in the wrong
place at the wrong time.

Feyrer et al. (2010) updated the relationships of Feyrer et al. (2007) by adding
data for the years 2005 and 2006; however, FMWT sampling in the Cache Slough
region and the Sacramento Ship Channel did not begin until 2009. Therefore, Feyrer et
al. (2010) still fails to consider the full range of available data and has not adjusted for
location and time of day, as indicated by Bennett (2011).

Feyrer et al. (2007, 2010) both separate the years of analysis into pre- and post-
Amur River clam C. amurensis periods, ostensibly to examine the role of suitable abiotic
habitat area during periods of high and low food abundance in the estuary. This
introduces a methodological difficulty in that the salinity, clarity, and temperature of the
water do not have the same biological effect on delta smelt and its prey. Water clarity is
widely thought to negatively affect delta smelt abundance (Baskerville-Bridges et al.
2004; Mager et al. 2004; Bennett 2005; Feyrer et al. 2007, 2010; Grimaldo et al. 2009)
while negatively affecting phytoplankton abundance (Koseff et al. 1993; Jassby et al.
2002, 2003; Dugdale et al. 2007; Jones et al. 2009). Likewise, temperature and salinity
tolerances for delta smelt and phytoplankton are vastly different.

These differences in biological response of food web organisms and delta smelt
to Feyrer et al’s abiotic characteristics cast doubt on the analytical efficacy of
separating the years of analysis. The scientific literature abounds with manuscripts
describing the effect of the Amur River clam C. amurensis on the Bay-Delta’s food web
post-1987 — the abundance of food web organisms, and thé estuary’s carrying capacity,
was significantly reduced (see e.g., Kimmerer 2005; Jassby 2008; Grimaldo et al. 2009;
Winder and Jassby 2010). Feyrer et al. (2007) admits that habitat constrictions,
combined with an altered food web, may affect the health and survival of delta smelt (p.
732). In fact, the Bay-Delta’s altered food web post-C. amurensis, by itself, explains
most of the declines in delta smelt abundance (see e.g., Kimmerer 2005; Jassby 2008;
Grimaldo et al. 2009; Winder and Jassby 2010). Therefore, it is quite possible that
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adult recovery effort by year. Many years are missing either in the rivers or at the
hatcheries. Mesick made his best effort to piece the information together, but
cautioned:

The coded-wire-tag (CWT) recovery data may not have been appropriate
for a straying analysis because there are no clear records of the number
of fish examined for tags during the carcass surveys. Not all fish counted
for the carcass survey were examined for tags. These recovery data are
necessary to accurately compute the total number of adult salmon with
tags in each river. (Mesick 2001).

According to Mesick:

A casual inspection of the CWT recovery data suggests that: (1) straying
rates increased as the percentage of San Joaquin flow exported by the
CVP and SWP pumping facilities increased..”, but later Mesick cautioned
“Rather than trying to determine the exact nature of the relationship based
on existing data the uncertainty regarding the true number of fish
examined for tags should be resolved first. (Mesick 2001).

Hl. Miscellaneous Comments

P. 2. Figure A shows the State Water Project and Central Valley Project, but does not
show any of the other aqueducts that also divert from the Bay-Delta watershed, such as
the Mokelumne Aqueduct. These should be shown as well.

P. 6. Figure B is unclear on which run of salmon is graphed.

P. 6. Sensitivity of salmon to poor ocean conditions is not influenced by declines in
freshwater and estuarine conditions. These may affect the number of salmon reaching
the ocean, but does nothing to make them more or less sensitive to poor ocean
conditions.

P.9. This page indicates, without a reference, that “after 2001 approximately 6 million
acre-feet (MAF) of new water storage space became available south of the Delta.” In
fact, the last major storage facility south of the Delta to be added south of the Delta is
Diamond Valley Reservoir, with 810,000 acre-feet of storage. Diamond Valley became
operational in 1999. There has been no additional storage space added since that time.

The Bay-Delta ANPR also indicates on page 9 that CVP and SWP pumping resulted in
a decline in the volume of estuarine habitat. The reference cited (Feyrer 2007) actually
states that the change in habitat appears to be the result of CVP and SWP operations,
either a change in upstream operations or more pumping from the south Delta.
Additionally, Feyrer et al. (2007) does not address the post 2001 period, focusing on the
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Cloern et al. states that the data available for estuarine species is too short to make
valid comparisons with large-scale climate patterns such as the PDO or NPGO.

P. 39. The Bay-Delta ANPR states: “it is unclear whether pelagic fish
populations have declined due to food limitation.” We disagree with this assessment
and believe the evidence is clear that food limitation has been shown to be one of, if not
the proximate, cause of the decline in fish populations. For example, there is evidence
that Delta smelt are food-limited based on analyses of their liver glycogen levels
(Bennett et al., 2008). Longfin smelt also show evidence of food limitation (Rosenfield
and Baxter 2007; CDFG 2009). Additional information to support the finding for delta
smelt is currently in review and will be forwarded to US EPA once it is accepted for
publication (Maunder and Deriso, in review; and Miller et al., submitted).

Iv. Additional Considerations

The scope of actions identified in the Bay-Delta ANPR, particularly those aspects
that could result in rulemaking that impacts the flow of water, if pursued, could require
the US EPA to perform comprehensive analyses and reporting, prior to adopting any
final rule. Among the federal guidelines:

. Adherence To Standard Scientific Process And Use Of Best Available
Science

Through the Bay-Delta ANPR, US EPA is clearly seeking to identify areas where
it can assist in addressing the crisis facing the Bay-Delta. However, that effort will only
succeed if US EPA approaches rulemaking using standard scientific process and the
best available science. US EPA must also adhere to the Data Quality Act. Pub. L. No.
106-554, § 515 Appendix C, 114 Stat. 2763A-153 (2000). As a result, US EPA will
need to identify all available and relevant scientific information and evaluate its
soundness, applicability or utilities, clarity and completeness, and uncertainty or
variability. US EPA’s decision making process will also need to be inclusive, objective,
transparent and open. The Bay-Delta ANPR falls short of doing that. The comments
presented herein demonstrate some of the Bay-Delta ANPR’s shortcomings. The
Authority and SWC are hopeful that, as the US EPA moves through its rulemaking, it
will seek all available, relevant information and ensure it is presented in a manner more
objective and more balanced than that presented in the Bay-Delta ANPR. '

. Comprehensive Economic Impact Analysis

When a federal agency proposes “significant regulatory action” it must first
prepare a comprehensive impact analysis prior to adopting any such rule. Exec. Order
No. 12866f. Executive Order 12866 mandates that federal agencies only promulgate
“such regulations as are required by law, are necessary to interpret the law, or are
made necessary by compelling public need, such as material failures of private markets
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