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1. Failure to Self-Certify by 10/4/94but c~urse meets x x x x x 
MAP (previously approved under AHERA). 

2. Failure to Self -Certify; Course Does Not Meet x x x x x 
MAP. 

3.Self-Certified, But Course Does Not Meet MAP 
Minor Deviatons from MAP = x x x x x. . 
Major Deviations from MAP = X x x x x x: x x 

4.Failure to Maintain Records x 3 
Refusal, After Waining x x 1 . 

5. Improper Exam 
First Offense x 415 
Subsequent. Offense 3 
Major or Repeated Offense x x x 1 

6. Incomplete Certificates 
Omits only Phone no. I Date x 
Omits other items 4-6 
More than 3 missing x x 3 

7. Fails to issue certificate x 1-4 

8. instructor Previously Violated NESHAP x x 
9. Unapproved TCP Offers Training And x x x - x x 
Accreditation 

10. TCP Falsifies Self-Certification, accreditation X. x x 
records, etc. · _;._.. ' 

11. Misrepresents State or EPA Approval x x x 
12. Issues Certificates to Persons Not Entitled x x x 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

OFACEOF 
ENFORCEMENT ANO 

COMPLIANCE ASSURANCE 

MAR 9 1<"10A 
MEMORANDUM 

SUBJECT: 	 Asbestos Model Accreditation Plan. (MAP) Enforcement 

Response Policy ~ 


FROM: 	 Jesse Baskerville; Director \v ,.A/\i .hdJl 
roxi cs ~nd Pesticides EnforctJ1rt~nt~f-!1.sion 

TO: 	 Addressees 

· I am pleased t o provide for your use the Enforcement Response 
Policy (ERP) for the Asbestos Model Accreditation Plan (MAP) · f c:>:r: 
asbestos training course 'provJ..ders. The MAP (40 CFR 763 Subpax:-t. 
E Appendix C) mandates safety training for those who do asbestc::> S 
removal work, and implements the additional training requireme:r:i. t .S 
mandated by Congress in ASHARA (the Asbestos School Hazard Re- · 
authorization Act of 1990) as well as its requirements for 
training of asbestos workers in public and .commercial buildin~ .e:J · 

. . 
This ERP is ·t he· result .of the efforts and consensus of the 
Asbestos MAP interpretive guidance workgroup ' which includes _ 
representa · · OGC and TPED). T~ ::i.S 
an· addendum t o the ~xistin RP issued in Januar 1989 
whic covers vio ati ons re ating to,sc cols. . · 
We expect thi s ERP to form the basis for EPA Regions an 
Headquarters to aggressively 'develop and suc;:cessfully prosecu.. -c:. ~p.A 
cases involvi ng violations of the MAP requi rements as par~ of 
and the states' continuing· e.fforts to mitigate the haza;ds of: 
asbestos. and to deter thdse who would circumvent the safety 
requirement s necessary tb protect public h~alth. (The Regior::s. - ~ · 
-are encouraged to distribute this ERP to the states as guidar::-~ c e' 
re.cognizing ·that state programs may differ somewhat from. the 
federal program.) 

Along with t he ERP, we are alsp enclosing a chart for your 
reference wh ich summarizes enforcement responses for MAP at 

~ violations. You may direct questions to either . James Handl~ ~ 
202/564-4171 or ~Rebecca Woods 

.. ...!' 

. . . Attachments JUN· - 9 i998 

Enforcement & Compllance Docket 
&lnforrilatfon Center 

lntamet Addl9ss (URL) • http://www.epa.ge:w 
Recycted:'Recyclable • Pl1nted with Vegetabl9 on BaMd Inks on Recycled P1per (Minimum 20% Posloomumer) 

http://www.epa.ge:w


.StM-1ARY OF MAP 
ENFORCEMENT RFSPONSEs PG. 2 

• 	 V. Violations by Contractor, 
Designer, Inspector, Supervisor 

'O 
~ 
r-t 

11:1 
>c: 

H 

~ 
.j..) 

tO 
() 
Ul 

· .-1 
~ 
c:: 
8 

>. 
~ 
r-t 
tO 

& 
r-4 
·r-i z > 
· r-i ~ u 

r-4 
tO 

~ 
~ 
:5 
·.-1 
~ 

UI 

6 ~ 

•r-i .j..) 

fil'B 
0:: Cl.l 

.. 

+.) 

~ 
>. 
~ 
·r-i 
.j..) 

:2 

§ 
·.-1 
Ul 
c:: 

~ 
~ 

r-t 
11:1 s.. s.. 
Q) 
~ 
Q) 
0:: 

r-t 
tO
c: 

:~ 
s.. 
(.) 

Q) 

~ 
O'Ic::

:a 
r-t 
· .-1 

~ 

~ 
•r-i 
.j..) 

:2 

l. Un-accredited Person Designs or Supervises x • 1 
Response Action 

l .A. Un-accredited Person Conducts Response Action x • 1 

2. Un-accredited Inspector x • l 

3. . Contractor Conducting Response Action Is Not x • 1 
Accredited 

3.A. Contractor Employs Un-Accredited Person to x • 1 
Conduct Response Action 

4. Contractor Employs Un-accredited Inspector x • 1 

5. Person Allows Another To Use Or Duplicate x . 1 x x 
Certificate 

6. Asbestos Work Without Possession ofCertificate 
First Time x 
Subsequent 6 x x 

. 7. Person Conducts Response but Took Un x x 
approved Course Without Knowledge 

8 Person Conducts Response and~ ot Should x 1 x x 
Have Known Course was Un-approved. 

9. Obtained Accreditation Without Taking Course x 1 x x 
10. Acc~edited Person Subject to Final Order  x x 

.TSCA, NESHAPs, etc. 

11. Contractor Fails to Assure Accredited 
Supervisor Present: 

IfAvailable · x 
IfAbsent and Not Available . 1 

. • =Enforcement Discre~.Based Upon Compliance 
· with OSHA Requirements; e.g., small scale short 

duration or certified industrial hygenist. 



ASHARA, EPA published the Interim Final MAP.,.4 that became 
effective on ~pril 4, 1994, making the following regulatory 
changes: 

Definitions clarifying the scope and applicability of the 
MAP, (U:t:iit I.A. ) ; 

Clarifies who must be accredited to perform asbestos-related 
work in schools and public or commercial buildings, (Unit 
I.B.); 

Increases t he minimum number of training hours f or workers 
and contrac tors/ supervisors, .adding more "hands-on" health 
and safety training, (Units I . B . l . and I . B . 2 . ); · 

Establishe·s curriculum changes for Project Design courses, . 
(Unit I. B . 5 . ) ; 

Specifies new record-keeping requirements for Training 
Course Prov iders (TCPs), (Unit I . F.); 

Requires additional information on accreditation 

certificate s issued by approved TCPs, (Unit I . C.); 


I 

Specifies deadlines for States to upgrade their 
accreditat i on programs to be a~ least-as stringent as the 
MAP, (Unit V.A.) ; 

Specifies deadlines for approved TCPs to cert=i:fy to EPA and 
all approvi ng States that initial and refresher training 
courses comply with the MAP, . (Unit V. B.) ; 

Specifies deadlines for accredited persons and persons 
seeking accreditation to comply with the MAP requirements, 
(Units V.C . and V.D.); . 

Establishes the requirement t hat to receive approval under 
TSCA. § 206 (a), training courses must meet the standards of 
the MAP, (Unit III. (Introduction) and· units III.A. and 
III.B.); 

Establishes criteria for State and Federal de-accreditation 
of persons in violation of MAP requirements_, (Unit I .·G .. ); 
and 

Establishes criteria . and Federal procedures for withdrawing 
approval o f ~credited persons and approvetj training 
programs, ( 'G'lfit III . C. and Unit IV . ); · · 

~ Interim Final Rule, 59 Fed.Reg. 5236-5260 (February 3, 
199·4), 40 c:F.R . part 763, appendix c to subpart E. 

2 
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Addressees: 

Regional Air and Tmcics Division Directors 

Regions 1-X 


Regional Counsels 

Regions 1-X 


Regional Asbestos Coordinators 

Regions 1-X 


Regional NESHAPS Coordinators 

Regions 1- X 


James C. Nelson, Associate General Counsel 

Pesticides and Toxic Substances Division 

Office ofGeneral Counsel° 


John W. Melone, Director 
Chemical Management Division 
Office ofPrevention, Pesticides and Toxic Substances 

Susan Hazen, Director 
Environmental Assistance Division 
Offie:e ofPrevention, Pesticides and Toxic Substances 

John Rasnic;, Director 

Manufacturing, Energy and Transportation Division 

Offic.e ofCompliance 


Bruce Buckheit,. Director 
.Afr Enforcement Division 

· Office ofRegulatory Enforcement 

Graig Hooks, Acting Director 

Federal Facilities Enforcement Office 


-~· 

... 
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II. Relations.hip to AHERA ERP 

. . 
This Enforcement Respons e Policy (ERP) for t he MAP is an Addendum 
to the "Interim Final Enforcement Response Policy for the 
Asbestos Hazard Emergency Response Act (As Amended)" ("AHERA 
ERP" ) and has t he same force and effect as the Ja~uary 1 989 AHERA 
ERP . The following portions of the AHERA ERP are incorporated 
into thi s Addendu~ by reference and should be referred to when 
appropri ate: Use of Injunctive Relief under Section 17 of TSCA, 
Criminal Penalties, P.ress Releases, Assessing Administrative 

. Civil Penalties Against Persons Other Than the LEA (pp. 16-20, 
for Training Course Provider violations), '!'able A (p.11, 'Wfi1ch is 
adopted ip this Addendum to apply ~o Contractor Violations) and 
Table B (p . 17, which is adopted in this Addendum to apply to 

· Training Course Provider Violations). (Copies of Tables A and B 
. of the AHERA ERP. are attached hereto for ease of reference. ) 

This Addendum a pplies to violations of the MAP relating to p~c 
or commer cial buil d i ngs (or schools where the AHERA ERP does not 
addre~~ch violations) and is consistent .with recommend~d 
enforcement responses in the AHERA ERP. This Addendum is also 
·consistent with the "Guidelines for · Assessment of Civil Penalties 
Under Section 1 6 of _the Toxic Substances Control Act; PCB Penalty 
P·olicy", . 45 Fed. Reg. 59, 770 (September . 10, 1980) . 

III . Effect of Related Standards 

Relat ' ionship To OSHA Re quirements 

-EPA is a ware of concerns t hat regulations issued by the EPA may 
overlap with regul ations issued by the Occupational ~afeey and 
Health Administration (OSHA) ~ Where a violation of a~ AHERA or 
MAP regulatory provision arguably overlaps with a regulation 
issued by .OSHA, the ERP Adde ndum recommends an enforcement 
response that is p r otective of human health and the environment, 
so as to meet the standard set ,forth ·in TSCA section 203(a), and 
considers compli ance with OSHA regulations as a factor in · 
determining the ~ppropriate enforcement response. Enforcement , 
responses involv ing OSHA issues are 11 natiox:ially significant" and 
subject to the procedures for consul t ·ation with the Toxics and 
Pesticides Enforcement Division (TPED) of the Off i ce of 
Regulatory. Enforcement, as established by . the 1994 Re-delegations 
and outlined in the November 1, 1994 memorandum from the Directo r 
of TPED . In sit uations where a notice of noncompliance (NON) is 
recommended by the ERP, this consultat~on with Headquarters may 
~be informal, e.g., by telephone call . 

~~-

Rel°ationship To Other Penalty Policies 

· EPA's "Voluntary Environmental Self-Policing and Self-Disclosure 

3 ... 
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Interim Policy S~atement" (Audit Policy) 5 
, ~ffective on January 

22, 1996, provides incentives for regulated entities that conduct 
voluntary compliance evaluations and also disclose and correct · 
the identified violations. The Audit Policy applies to 
v i olations under all of the federal environmental statutes that 
EPA administers and supersedes (unless otherwise noted) any 
conflicting or inconsistent provisions in the media-specific 
penalty or enforcement response policies and EPA's 1986 
Environmental Auditing Policy Statement . . 6 Existing enforcement 
polf~ies will continue to apply in conjunction with this interim 
policy, except where inconsistent with this policy. In addition, 
·where appropriate, EPA's Supp~emental Environmental Project 
Policy (issued May 24, 1995 and currently under revision) may, at 
EPA's discretion, be applied in conjunction with this policy. 

On June 3·, 1996, EPA issued · the "Final Policy on Compliance . 
. Incentives for Small Businesses" 7 

, implementing in part the 
Executive Memorandum· on Regulatory Reform. 8 The Small· Business 
P'olicy provides incentives for small businesses II ••• to identify 
and correct environmental violations by requesting compliance 
assistan6e from the government" as well as penalty mitigation for 
good faith efforts by small businesses to comply with 
environmental requirements where there is no criminal behavior · . 
and no significant health, safety or environmental threat. The 
Policy supersedes applicable enforcement response policies under 
media-specific programs .to the extent th.ey conflict. 

Relationship to Administr ative Procedure Act 

This ERP for the MAP provides for suspension, withdrawal and 
revocation of training course approval and individual 
accreditation . Both · course approvals and individual 
accreditation constitute "licenses" governed · by § 558 (c) of the· 
Administrative Procedure Ac.t. 9 

... · Suspension, withdrawal or · 
revocation proceedings initiated pursuant to this ERP should be 
done in accordance with that section, which provides in relevant 

.part: · 

Except in cases of . willfulness or those in . which public· 
health, interest, or safety requires otherwise, the 

5 59 Fed. Reg. 6670.6-66712 (December 22, 1995) . 

' 51 Fed. Reg. 25004 (1986). 

7 61 Fed. Re~.27984 (1996). 

8 60 Fed. Reg. 20621 (1995). 

9 5 u.s.c. § 558 (c) . 

4 




·. 

withdrawal ,- suspension, revocation, or ~ annulment of a 
license .is lawful only if, before the institution of agency 
proceedings therefor, . the licensee has been giv·en

* * * * 
(2)° opportunity to demonstrate or achieve compliance 
with a ll lawful requirements. 

This provision a uthorizes EPA to withdraw, suspend, revoke, or 
annul a license without affording the licensee an opportunity to 
demonstrate or a chieve compliance if the violation is willful, or 
if the regulatory action is required to protect public health, 
interest or safe ty. Unit IV of the MAP provides detailed 

· procedures for revocation or s~spension of training course 
approval . Unit I.G. of the MAP provides criteria and procedures 
for de-accreditation of persons accredited as workers, · 
contractor/supervisors, inspectors, management planners, and 
project designers . 

Re lationshi p to EPA Civ il Penalty Policy : Recov ery of Economic 
Bene fit 

EPA's Policy on Civil Penalties, 10 provides that deterrence is 
the first goal of penalty assessme nt. To deter both the specific 
violator and others maki ng decisions about. whether to comply, the 
policy states that EPA is to as.sess civil penalties sufficient tO' 
place the violator in a worse position than those- who have 
complied in a timely manner. Therefore, penalties should recover 
the economic benefit of non-compliance plus an addi tional penalty 
based on the seriousness ("gravity" ) of the violation. The 
elements of economic benefit11 are : 

1) The benefit of delayed expenditure, for example, delaying the 
purchase of equipment or de·laying clean-up. This is based on the 
time value of mone y: until compliance is a chieved, a violat:or 
obtains the use of the money for other potentially profit-making 
purposes in the meantime . In a sense, the "princi al" w'll 
ultimately be pai d, . but the violator keeps the if we 
do not ~ecapture the benefit. 

2) Avoided costs , for example~ costs of pur chasing, maintaining 

10 Policy on Civil Penalties, EPA Gener al Enfor€ement Policy 
GM-21, (February 16, 1984) and A Framework for Statute-Specific 
~A roaches to Pen A s ents: Im lemen ti EPA's Polic n 

· ·civil Penalties, .· General Enforcement Policy GM-22 (February 
. 16 , . 1984 ) . 

11 See Chesapeake Bav Foundation v. Gwaltney of Smithfield, 
611 F.Supp . 1542 (D . Va 1985). 

interes 
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and operating capital equipment, failure to -conduct necessary 
training or t _esting or failure to hire and pay the wages of . 
qualified personnel (e.g . , . asbestos workers or course 
instructors) . This too, .is based on the time value of money. 
The difference between these costs and the delayed costs is that 
the avoided ones will never have to be spent . In comparison with 
the delayed costs·, the v i olator gets to keep the principal and 
the interest if EPA does not recapture the economic benefit. 

3) Competitive Advantage gained by non-compliance. In some 
situations non-compliance allows the violator to provide goods or 
services that would not be available elsewhere or are more 
attractive to the consumer. For example, using un-accredited 
workers, a contractor may be able to successfully bid for 
projects that it would otherwise not be ~hosen to perform. In 

·such cases, the economic benefit may be the profit for the entire 
project or projects involved, which may be greater than the 
avoided costs. 

Application of the Benefit Recapture Approach to Typical MAP 

Cases 


In the · context of training course providers and c·ontractors 
governed by the MAP, avoided costs are likely to be the most 
prevalent and. easily determined . By taking short-cuts, training 
course providers may avoid costs associated with a proper and 
complete training course . But in the most -extr eme instances 
where sham t r aining course providers provide false certification 
without any training, they should be penalized enough to ~ecover · 
their entire gross revenue for the "phony" courses plus a 
significant gravity-based penalty as indicated in the applicable · 
penalty matrix. Where training course providers cut corner s, for 
instance by failing to obtain EPA or stat e approval or by leaving 
out required subjects or by using unapproved instructors, avoided 

. costs may be less obvious or non-existent, but· penalties s hould 
be high enough to recapture the difference in cost between the 
defective course and a proper one, . if these can be reasonably 
estimated, ·plus a significant gravity-based penalty as indicated 
in the applicable penalty matrix. 

Cont;ractors who hire workers , inspectors and project des1gners 
who are not accredited may avoid t he higher wages that accredited 
persons would be expected to command . If . a reasonable estimate 
of the difference in costs can· be made f .or the locale and the 
period of the contractor 's non-compliance, · the penalty should 
~r~flect this avoided cost plus a gravity-based penalty as 
·indicated in the .-'!Ppropriate penalty matrix. Keep in mind that 
, this benefit accrues . regardless of whether. the respondent was 
aware of the dif~erehce ~n wages for properly accredited 

personnel. 
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In no case· should the final penalty imposed .be less than the . 
· economic benefit . In cases where the initial penalty is less 
than the economic benefit derived from non-compliance, EPA 
reserves the -rig ht 'to impose per-day penalties to ·assure that the 
penalty is not l ess than the economic benefit. T.he determination 
of economic bene fit will not require an elaborate or burdensome 
evidentiary showing; reasonable approxi~ations of economic 
benefit · will suf fice. 12 

12 See PIR 1 Du.ff Terminals Inc., 913 F. 2d at 80 
(3d Cir. 199Q), ing that . estimates of econorn'ic benefit wer~ 
sufficient under the Clean Water Act. While the case was decided 
under the ·clean Water Act, proving economic benefit for any 
statute requires the same effort. Thus, this reasoning should 
appl y to penalty determinations under AHERA. 

7 



IV. OTHER PERSON. (i.e. , TRAINING COURSE PROV'rDER) VIOLATIONS 
(Extent Level = Major. Because of the potential of TCP 
violations to affect numerous students. each of whom may perform 
numerous projects, all TCP violations are being treated as MAJOR 
extent for purposes of the civil penalty matrix in table B. at 
page 17 of the AHERA MAP.) 

[NOTE: Federal enforcement actions addressing training course 
provider violations should be taken: 

1) for violations of the MAP requirements by providers that 
are approved by EPA, : 

2) where providers are. approved by a State that has an 

accreditation prog~am at least as stringent as the MAP and the 

State . does not take appropriate ac~ion, or 


· 3) against unapproved providers for fraudulent 

represe~tation of their approval status, including · issuance of 

certificates that falsely indicate ·EPA or State approva·l. J 


Table Bat page 17·of the AHERA ERP should be used to calculate 
civil penalties for TCP yiolations.u · (See·section II, above.) 

Note that in the following outline, the violation is explained, 
followed by a description of the recommended enforcement response 

_actions. (This policy describes the particular use of 
information requests and advisory letters for specific 
violations, but users of this policy should recognize that these 
options are available and may be appropriate for other types of· · 
violati~nsL) · 

13 Note that TSCA's statutory $25,000 maximum penalty was 
increased by 10% by .the Debt Coll~ction Improvement Act of 1996, 
31 U.S.C. 3701 note, amending the Federal Civil Penalties 
Inflation Adjustment Act of 1990, 28 U.S.C. 2461 note, as 
implemented by 61 FR 69360 (December 31, 1996) . See memo 

..entitled "Penalty . Policy supplements pursuant to . the Civil 
PenaJ.ty Inflation.-ldjustment Rule," from Jesse Baskerville, 
Director, Toxics · and Pesticides Enforcement Division, to Regional 
Tox1cs and Pesticides Division Directors, dated April l~, 1997, 
that increases each of the amounts in the AHERA penalty matrix by 

· 10%. 

8 
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1) Training Course Provider (previously app_roved under AHERA) 
provides a training 9ourse after 10/4/94 without having self- . 
certified but training course {otherwise) meets MAP requirements. 
(See MAP Unit V.B . , requiring self-certification.) 

LETTER REQUESTING INFORMATION (to determine whether the 
content of the course complies with substantive requ~rements 
of MAP) , and requesting that the TCP stop issuing 
certificates for 120 days to provide time for EPA to 
determine i ts approval status. 

TSCA SUBPOENA (to determine whether the content of the 
co~rse comp lies with substantive requirements of MAP. ) A 
subpoena s hould only be issued if the TCP refuses to submit 
docu~ents pursuant to the Letter Requesting Information. 
Regions mus t consult with OECA before issuing subpoenas · to 
TCPs. OECA will coor dinate with other Headquarters offices 
including OPPT and OGC, as appropriate. 

ADVlSORY LETTER (upon .finding that the TCP has complied with 
the substan tive requirements of the MAP) requiring that the 
TCP notify trainees that the training was not approved by 
the Sta.te o r · EPA but that the course meets the MAP 
requirement s and that E~A will honor th~ certificates. 

ADVISE TCP TO RE-APPLY FOR APPROVAL. 

IF TCP REFUSES TO RE-APPLY FOR APPROVAL, responsible Regions 
must notify OPPT, States and other Regions that TCP has not 
self-certif ied, and is therefore unapproved. 

2) TCP (previously approved under AHERA) provides a course after 
10/4/94 that has not been properly self-certified to ~PA and/or 
all State approving offices as of 10/4/94 and cours~ does not 
meet the requirements of the MAP or the State accreditation 
program., a.s appropriate. (E.g., course too short, hands-on 
training missing or insufficient, course did not cover or 
adequately cover all · required elements, etc.) (See MAP Unit 
V.B·~ , requiring self -certification and Unit !IL requiring course· 
to meet MAP requirements to receive approval.) 

LETTER REQUESTING INFORMATION (to determine whether the 
content of the course complies with substantive requirements. 
of MAP) and requesting that the TCP stop i~suing 
certificates for 120 days to provide· time for EPA to 
determine i t s approval status. . · 

. -~·· 
TSCA SUBPOENA . (to determine whether the content of the · 
course complies with substantive requirements of MAP.) A 
subpoena should oniy be issued if the TCP refuses to submit 
documents pursuant to the Letter Requesting Information. 

9 




Regions must cons ult with OECA bef o r e · issuing subpoenas to 
TCPs. O~CA will coordinate with othe r Headquarters offices 
including OPPT and OGC , as appropriat e. 

ADVI SORY LETTER TO TCP describing cour s e non-conformity with. 
MAP, informing TCP of MAP requireme nts and means of · 
compliance and reques ting that TCP not ify trainees that the 
training was not appr oved, that EPA will nbt honor their 
certificates and that TCP provide prope r training to 
students at no charge. Letter must also advise TCP to re
apply for approval. 

If TCP refuses to obtain approval under the . MAP, responsible 
Resion(s) must notify OPPT, States and other Regions t~at . 
the TCP is unappr oved a nd has offered non- complying training 
courses. 

3) TCP self-cert ifies as of 10/ 4 /94 and receives approval . TCP 
prov ides course after 10/ 4 / 94 that does not mee t the r e quiremen ts 
o f the MAP o r the State accreditation program, as appropria te . 
(E.g . , c ourse ·t o o ·short, hands - on training missing or 
i nsufficient , course did not c ov er or adequat ely cove r all 
required elements, TCP failed to notify EPA or the State as 
appropriate before using new instructor, etc.) (MAP Uni t I . B for 
course requirements for each discipline, Unit I.F.2 requiring 
TCPs ·to provide notice be fore changing inst ructors, and Uni t 
III . C.5 authorizing suspension or withdrawal of TCP approval f?r 
failure to adhere to~ trai ning standards . ) 

For MINOR deviations from the MAP (Course materials, hands
on training meet 90% or more of the MAP requirements, or 
unapproved instructor.) 

LETTER REQUESTING INFORMATION (to determin~ wh~ther 
content of cours e complies with substantive · 
requirements o f t he MAP) . . 

TSCA SUBPOENA (t o determine whe t her the content of the 
course complies with subst~ntive requirements of MAP.) 
A subpoena should only be issued if the TCP refuses to 
submit documents pursuant to the Letter Requesting 
Information . Regions must consult with OECA before 
issuing subpoe nas to TCPs . OECA will coordinate with 
other Headquarte rs offices includi ng OPPT and OGC, as 
appropriate~ 

·.ADvISO~LETTER TO TCP describing course non- conf ormity 
with MAP, informing TCP of MAP requirements . and me ans · 
of. compliance. 

RESPONSIBLE REGIONS MUST NOTIFY OPPT, $tates and other 

10 
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~egions that TCP has ·improp e rly self-certified, and is 
therefore unapproved and has offered non-complying 
traini ng courses , 

For MAJOR d eviations from the MAP (involving more than 10~ 
of cour se materials, hands-on training) or REPEATED MI~OR 
deviat i o n s : · 

SUSPENSION of affected training course approval. 
(Recommend susp ension of at least 90 days. ) 

For REPEATED MAJOR deviations from the MAP: 

Permanent WITHDRAWAL of aff ected training course 
a pprovals . 

CRI MINAL REFERRAL if evidence of intent (i.e., fraud ). 
e x ists . 

EPA should request that the . TCP notify the students it 
trained tha t t heir c e r tificates a r e invalid and as a . 
condit~on o f reinsta tement, EPA shoul d reque s t that TCPs 
provide the proper t r aining to students at no charge. 

4) TCP f ails to maintain or provide acc ess t o requi site records 

or to update instruc~or information prov.i ded to EPA o r State: 

(MAP Unit I. F. 6 (a) .require s retention of records for three years 
and I.F;6(b) requires TCPs -to a l low States and EPA access to 
those records . . ' Unit I . F . 2 requires TCP records t o accurately 
identify instruc tors that taught each part i cular course for each 
date that a cour se was o~fered . ) 

Records or information are incomp let e but TCP ha s not comple tely 
failed to keep r equired records or provide required information; 

First Offe nse : NOTICE OF NONCOMPLIANCE (NON) 

Subsequent ? ffenses: CIVIL PENALTY level 3 v iolation 

Comp lete failure to keep records or provide required information: 

CIVIL PENALTY -- level 3 v iolati on 

Refusal (aft.er p r evious NON or penalty action) to keep recor ds or 
.. ' d . d . f .provi e require ~ ormat ion: 
. . . .- ...~ 

CIVIL PENALTY: 4evel 1 , AND 

Notice of I n tent to Suspend or Withdraw, OR 

1 1 




SUSPENSION .(Recommend at least 90 days) · or WITHDRAWAL of. 
approva~ of the affected training course . 

S) TCP does not· properly administer the final exam (e.g . , not 
enough ques tions , exam not adDiinis ter ed as clos ed-book, or not 
all instruction areas covered) (See MAP Unit I.C., describing 
examination requirements.) 

First or Minor Offense: (e.g., exam is lacking less than 20% of 
the questions, but covers the required topics and is administered 
closed book and without other aids or reference materials . ) 

CIVIL PENALTY: Level 4 or Level 5 

Subsequent or Mai or Offense : (e .·g., exam is lacking more than 
20% of the questions), fails to cover all required subjects, 
students given improper assistance including use of course 
materials or other references during examination.) 

CIVIL PENALTY:· Level 3 

Repeated Major Offenses: 

CIVIL PENALTY: Level 1, AND 

Notice of Intent to Suspend or Withdraw, OR 

SUSPENSION (Recommend at least 90 days) or WITHDRAWAL of 
approval of the affected training course. 

EPA should request- that the TCP notify the students it 
· 	 trained that their ·certificates are invalid and as a · 

condition of reinstatement, EPA should request· that TCPs 
provide the proper training to students at no charge . 

-~· 
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6) TCP issue s . a ccredita t ion certifica te that. omits s ome or all o f 
t h e informati~n requi red b y the MAP (e . g., TCP name, TSCA Title 
II statement , or exam date) (See MAP Unit I.C. describing 
required information for certifica tes.) 

The following 10 items ~ust "be in a certificate: 

1. Name of accredited person 
2 . Discipl i ne of training course completed 
3 . o·ates o f training course 
4. Name of training provider 
5 . Add~ess of training provi der 
6. TSCA Title II training statement 
7. U~ique certificate number . 
8 . Telephone number of prov ider 
9 . · Exam dat e 
lO:Expirat i on date (o~e year after successful completion of 
course and exam) 

Omission of only telephone number or exam datei (Al l other items 
correct:) 

NON: Writte n notice of deviation from the MAP· and require 
TCP to correct certif icates within . 30 days. 

Omission of any other item or items: 

CIVIL PENALTY: Level 6 for one item missing, Level 5 for two· 
items missing, Level 4 for three. Require TCP to corr ect 
certificates within 30 days. 

Subsequent Offenses or More than Three Items Missing : 

CIVIL PENALTY: .Level 3 and require TCP to correct 

certificates within 30 days, AND · 


Notice of Intent to Suspend or Withdraw, OR 

SUSPENSION (Recommend at least 90 days) or WITHDRAWAL of the 
deficient training course. 

7 ) TCP fails to i ssue accreditation cert ificate to "person who 
c ompletes a t raini n g course,· passes the require d examinat ion,· and 
fulfills all other relevant requi rements (MAP Unit I.C. states 
that 11 ea,ch pers on who comp l etes a training course, passes the 
~required examihat~n and f ulfi l ls whatever o.ther r e quirements the· 
State imposes mu~~eceive an accreditation certif ic~te i~ a 
specific di~cipline. 11 ) 

First Offense .- NON and TCP must issue certificates within 

ten days. 
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Second Offense - Civil Penalty: Level 4 per individual 
certificate, and TCP must issue certificates. · 
within. ten days. 

Third Offense - Civil Penalty: Level 3 per individual 
certificate, with Notice of Intent to Suspend 
or Withdraw. (TCP must issue certificates 
within ten days.) 

Subs.eguent Offenses Civil Penalty: Level 1 per individual 
certificate, AND Suspension or 
Withdrawal of Approval of all training 
courses. (TCP must issue certificates 
within ten days. ·) 

8) . TCP offers a course supervised or taught by an individual who 
has failed to obtain· approval from either EPA or a State, as 
appropriate, or who has been found to be in violation of EPA's 
asbestos .NESHAP or any other EPA asbestos regulations in the past 
two years. (An Administrative or judicial finding of violatio~, 
or execution of a consent agreement and order ·under 40 CFR 22.18 
constitutes evidence of a failure to comply with relevant 
statutes or .regulations.) · · (See MA..!? Unit I. F .. 2 and MAP Unit 
III.C.) 

1st Offense - Suspension for ·180 days ·of affected. course 
approval and instructor approva.l. 

2nd Off ense Withdrawal (2 years)· of affected course 
· approval and Revocation (2 years) of 
.in.structor approval. 

3rd Offense - Permanent Withdrawal of affected course 
approval and instructor approva~. 

9} Unapproved TCP (i .·e., 'l'CP not approved by EPA or a State with 
a program at least as stringent as the MAP)· provides TSCA 
(ASHARA) accreditation training and/or issues TSCA (ASHARA) 
accreditation certificates (See MAP Unit III . ) 

LETTER REQUESTING INFORMATION (to determine whether the 
content of course ·complies with substantive. requirements of 
the MAP) and requesting that the TCP. stop issuing 
certif·icates for 120 days to provide time for EPA to 
de~ermine it~approval status. · 

TSCA SUBPOENA (to determine whether the content of the 
course complies with substantive requirements of MAP.) A 
subpoena should only be issued if the TCP refuses to submit 
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document's pursuant to the Letter Requep.ting Information. 
Regions must consult with OECA before issuing subpoenas to 
TCPs. OECA will coordinate with other Headquarters offices 
including OPPT and OGC, as appropriate. · 

ADVISORY LETTER (upon finding that the TCP. has complied with 
the substan tive requirements of the MAP) requiring that the 
TCP noti fy tra inees that the training was ·not approved by 
the State o r EPA but that the course meets the MAP 
requir~ments and that EPA will honor the certifi~ates. 
Letter must also advise TCP to apply for approval . 

NOTICE to Regions, OPPT, States and Trainee~ (upon finding 
that the c ourse does not meet the requirements of the MAP).. 
Trainees s hould be advised that their certi ficates are 
invalid. 

' CRIMINAL REFERRAL i f evidence of intent to defraud can be 
developed. (See ~8 U . S~C . 1001 (false statements to agency 
or United States), 18 U.S.C. 1341 (mail fraud ) , and 18 
u.s.c. 1961 (racketeering activities)). 

10 ) TCP f a l sifies self -certif ication, a c credit ation reco rds, 
accre di t ation c e rtificates, instructor qualifications or o ther 
accre ditation i n formation (See MAP Unit III.C.4.) 

Permanent WITHDRAWAL of lil 'training c·ourse approvals AND/OR 
CRIMINAL REFERRAL if evid ence of intent to defraud exists. 

NOTICE to Regions, . OPPT, States and Trainees. (Trainees 
should be advi sed that their certificates are invalid . ) 

' il ) TCP ·misrepresents. extent of ' a training course ' s State or EPA 
approval 
approved 
·I II.C.l.) 

( for 
or AH

e x ample, by representing that 
ERA accredited when 'i t is ~ot.

a 
) 

course .is EPA 
(See MAP Unit 

0 

· Permanent WITHDRAWAL of all training course approvals AND/OR 
CRIMINAL REFERRAL i f evidence of intent to defraud exists. 

NOTICE to Regions, OPPT, . States, and Trainees. (Trainees 
should be advi sed that the ir certificates are inva~id.) 

-~· 
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12) TCP issues a~creditation certificates .to persons not entitled 
to accreditation (e.g., certificates given to persons who did not 
take course, did not pass exam, or do not have proper 
qualifications) (See MAP ,Unit III. c. 5. providing for suspension 
or withdrawal for fai,lure to adhere to the State or EPA training 
standards.) 

Permanent WITHDRAWAL of all training course approvals AND/OR 
CRIMINAL REFERRAL if evidence of intent to defraud exists. 
Referral should suggest including trainee as defendant in 
fraud conspiracy. 

NOTICE to Regions, OPPT, States, and Trainees. (Trainees 
should be advised that their certificates are invalid.) 

V. VIOLATIONS BY CONTRACTORS, PROJECT DESIGNERS, INSPECTORS, 

SUPERVISORS AND· PERSONS CONDUCTING ABATEMENT ACTIONS 


Table A at page 11 of the AHERA ERP should be used to calculate 
civil penalties for these violations. See Section II of ERP. 14 

Note that in instances where the ERP recommends assessment of 
penalties for only one day of the violation, this may need to be 
increased in order to recover economic benefit :.of non-compliance, 
as discussed above in Section III. Information about contractors 
who are misrepresenting their accreditation status should be 
provided by the Region to OP~T to be circulated to States and EPA 
Regional offices. (This policy describes the particular use of 
information requests and advisory letters for specific . · 
violations, but users of this ·· policy should recognize that these 
options. are available and may be appropriate for other types of 
violations.) 

1) Person supervising-or designing a response . action in ·a school · 
or·public or commercial . building without accreditation for that· 
activity under TSCA §206·~ (See MAP Units I.B.2 
(Contractor/Supervisors) and I.B.S. (Project Designers).) 

CC (Civii Complaint) Level 1: $5,500 per p~oject. ($5 ,·500 
per day. for ~epeat offenders.) 

14 Although Table A is entitled "Base Penalties for LEA" it 
is the correct table for penalty calculation in this portion of 

~the ERP since it is based on the $5 , .500 maximum penalty stated in 
TSCA §207 (g ) (15 -'-s. C. §264 7 (g) ) for contractors. (The · 
statutory $5,000 maximum was increased by 10% by the Debt 
Col l ection Improvement Act of 1996, supra, ·note 10.) (See 
Baskerville memo, supra, note 10, ·that increases each of the 
amounts in the AHERA penalty matrix by 1.0%.) 
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Confiscation of invalid certifica tes, i f any. 

lA) Person conducting a response a c tion in a schoo l or public o r 
commercial build ing without accreditation for that activity under 
TSCA §206 . .(See MAP Un i t I .B .1 . ) 

CC/Level 1 	 $5,500 per project. ($5,500 per day for 
repe at offenders.) 

Confi scatio n of invalid c e rtificates, if any. 

2) Person conduc ting an inspection in a school or public o~ 


commercial building without having been accredited for that 

acti:vity under TSCA §206 . (S.ee MAP Un-it I.B.3.). 


CC/Leve l 1 	 $5,500 per p roject . ($5,500 per day for 
repeat off enders.) 

Confiscatio n · of invalid certificates, i f any .. 

3 ) Contractor p e rforming a response action in a school or public 
· o r commercial bu ilding employ s perso ns not accredi ted under TSCA 

§206 to d esign o r supervise the response action. (See TSCA 
§207(g) .) . 

CC/Level 1 	 $5,500 per project . ($5,500 per day for 
repeat offenders.) 

Confiscatio n of inva lid cer tificat es, i f any. 

3A) Contractor p erforming a response action in a school or publi~ 
or commercial b u ilding employs persons not accredited under TSCA 
§2 06 to conduct the response ·action . (See TSCA §207 (g) (3) . ) 

CC/Level 1 	 $5, 5 00 per project. ($5, 500 per day for 
repe a t offende~s . ) 

Confi scatio n of inval id certificates, if any. 

4) Contractor p e rforming an inspection i n a school or public or 
· commercial bui l ding employs persons not a ccredited Wider· TSCA 
~ §20 6 t o conduct ~~ inspection .. (See TSCA §207 (g) . ) 

.:- . ...... . . 
CC/Level 1 $5, 50 0 per proj~ct . ($5,500 per day for 

repeat offenders . ) 

Confis catio n of . inval±d certificat es, if any. 
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S) Person perlnits others · to duplicate and/or use another's 
accreditation certificate(s). (See MAP Unit I.G.l(b) .) 

CC/Level 1 (per occurrence) · AND permanent withdrawal of 
accreditation 

Region(s) shall provide names of persons involved to OPPT 
for circulation to regions and States. 

6) Accredited person conducting an inspection or designing, 
conducting, or supervising a respo~se action in a school or 
public or commercial building ~ithout having their initial and 
current .accreditation certificates at the location ·where they are 
conducting work. (See MAP Unit I.G.l(a) .) 

1st Offense - NON (if- person can show thab he or she is 
accredited, but did not have required cred~ntials 
on site) . 

2nd Offense CC/Lev.el 6 (one-day) AND. Suspension .. 

Subsequent Offenses - Withdrawal of accreditation. 

7) Person conducts activities requiring accreditation in a 
particular discipline and person is under the impression that · 

. he/she has 'obtained accreditation by , taking a course that is not 
approved by a State or by EPA, where the person had no knowledge 
or reason to know· that the course was not approved. · 

NON I Opportunity to Demonstrate Compliance if doubt exists 
about EPA or State . approval of course. Otherwise, 

Confiscation of . invalid accreditation certificate that 
i~correctly shows EPA or State approval, OR 

Where person holds valid certifi'cation in one discipline but 
is performing work requiring act:redi.tion in a different 
discipline, confiscation of accreditation certificate in 
discipline for which he/she is accredited. (See MAP Unit 
I.G.l(<l).), AND 

CC/Level 3 (one day violat~on) if public health endangerment · 
can be showi#-.. 

Person.should be advised that he/she must obtain 
accreditation by an approv.ed TCP before working on any other 
project requiring EPA accreditation. TCP must also be 
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notified . and appropriaie enforcement aciion .taken. (See, 
e.g., vi~lation IV (11), supra.) 

EPA or Stat e shall obtain a list of projects that the perso n 
has complet ed, notif y the building owners, and review or 
audi t for p roper abatement proce dures. 

8) Person conduc ts activities requiring accreditation and person 
has obtained credentials by taking a course that is not approved 
by a State or b y EPA, where the person knew or should have known 
that the course was not approyed. (See MAP Unit I.G.2 (b ) . ) 

Confiscatio n of Cert i ficate, AND I OR 

CC/Level ·l (per day of violation) AND I OR 

Criminal Re ferral 

EPA .or Stat e shall obtain list of projects that the person 
has complet ed, notify the building owners, and review or 
audit f?r proper abatement procedures. 

9 ) Person conduc ts activities requiring accreditation and person 
has obtain ed acc reditation from a TCP without actually attending 
the course and/or taking the final exam. (See MAP Unit I.B. 
requiring accred itation for the various activities, and. MAP Unit 
I .G. 2(b) concern ing obtaining certification fraudulently.) · 

. Confiscatio n of Accreditation Certificate if willfulness or 
publ i c heal th endangerment can be demonstrated, AND/ OR 

CC/Level 1 (per day of violation) AND I OR 

Criminal Re ferral 

EPA or Stat e shall obtain list of projects that the person 
h a s complet ed, notify the building owners, and r evi ew or 
a udit for proper abatement procedures .. 

10) Accredited person was subject · to a final order imposing a 
civil penalty o r a conviction under · the following · statutoi:y and 
regul~tory provi sions: ·TSCA section 16 or ·207 (4.2 U. S .C. 2615 or 
2647), or 40 C. F.R. part 763, or section 113 of the Clean Air Ac~ 

· ~ (42 u.s.c. 7413 ) , or 40 C.P.R. Part . 61, subpart M. (See MAP · Unit 
I. G . 1. ) . -~.· . 

1st Offense .- Suspension for 90 days (in addition to the 
penalty for the underlying violation) . 

2nd Offense - Withdrawal of accredi·tation (2 year s ) 
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3rd Offense.-	 Permanent withdrawal of . accreditation 

Regions shall submit name of person to OPPT for inclusion on 
a list of persons whose accreditation has be~n permanently 
withdrawn. 

11) Contractor fails to ensure that at least one accredited 
supervisor is present at the work site at all times while 
response actions are being conducted. (See Map Unit I.B(2) .) 

CC/Level 1: 	 $5,500 per project . ($5,500 per day for 
repeat offenders.) 
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. .- ~... . ·~ ".';. Page 11-A. 

TABLE A 

*Gravity- Based Penalty Matrices For Violations WJtlch Occur After January 30, 1997 
. for 

AHERA Interim Fiul ~ (1/31/89) 

Base Penalty for LEA's 

Circumstances. 
(Le\'.ds) : . 

•·. 
...; .· 

~~'.:~ 
uvn,r ·,· .. 

SS,500· 
$4,40()> _ 

$3,740· 
$2,640 

: ~ ... LEVEJi~;.:,~~ ...-:. ~.~. . $3,30~ ·. 
... uvm·~.':- · .. ·. sz2()(). 

$2,200" 
Sl,320 

~ .. 

$ . 660~· 

s 286 ." 

St, 100-
$ 66G . 

$ 330. 
$ . ·22(): 

$110 
· ·s 44 

. . 
*Gravity Based Peaalt,. Matin to luppl~eilt Interim Enal Enforcement RespoQH Policy 
for the A3bcstos Hapr d E"mcqcncy Rcspomc Act (1131/89) for violatiom tbt occur after 
January 30, 1997.:. I:mcrt behind page.llof Interim flpal .Enforccmcnt Rcspome Policy for 
the Aabntoa Blpnl J;incqcnc;y RapoQK Act (1131189)- . 

. . . . 
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Paga 17-A 

·TABLE B 

. AIJERA- "Other Penom 
*Gravity Based Penalty Mstrix for Violatiom Which Occur AfterJanuary 30. 1997 

Circu.mstances· 
. (Levels) 

~·; 
:., 

" 

Extent 
LKVELA:. 
MAJOR;. · 

Extent-
LEVELB 

SIGNIFICANT 

Extent 
LEVELC 
MINOR' 

LEVELl 
LEVEL?" 

$27,500 
$22,00(} 

$18,700 
$14,300 

SS,500 
$3,300 

. 

LEVEL~·:. 

LEVEL.4-.. 
- $16,500 

Sll,000 
Sll,000 
s 6,600 

Sl,650 
Sl,100 

" 
LEVEES,:·· 

LE~. &--··' 
' . . ~. 

. S S,590 
.. 

$ 2,200: . 
s 3,300· 
$ 1,430 

-

.. $ 550 
$ 220· 

Note; >= greater than;<=less. th.an.. 

• Gravity Based Penalty ~a~ to supplement Interim final Enfon:cmcnt Response Policy . · 
for the Aibcstos Hn.ard Emcqcncy ~cspoq.sc i\c:t(U31/89) for violatiom that occur ·after 
January 30, 199'1. ~ert~ehind page 17of rn·tcrim Fin~I ~nforccmcnt Rnpogsc Policy for. 
the Albestos Hazard Emcqcncy Raaoa•cAci (1131/89). · 

·... ~-

. . 

-. . 
-~· . 

.· ... ...... p- . • • ·.:..:.. .. , . . . 
·. · 
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