
 
 

 

BEFORE TH E ADMINISTRATOR 
UNITED STATES ENVIRONMENTAL PROECTION AGENCY 

IN THE MATTER OF Tl IE PROPOSED llllY V 
PERM IT FOR 

SCRUBGRASS GENERATI G CO. 	 PER 11T ID 0. 
61-00181 

PROPOSED TITLE V/ST/\ TE OPERATINCi Pl: RMIT 
KENNERDELL. PE NSYLVAN IA 

I 'SUED BY Tll E PEN SYLVA IA DEPARTMENT 
OF E VIRO ME 1TAL PROTl:CllO 

PETITION TO OB.JECT TO TH E PROPOSED T ITLE V PERMIT FOR 

SCRUBGRASS GENF:RATING COMPANY, 


ISSUED BY THE PENNSYLVANI A DEPARTM ENT OF 

ENVIRONMENT AL PROTECTION 


As per Section 505 of the Clean Air Act ( .. CAA\.. ). the Sierra Cl ub hereby respectfully 
petitions the Env ironmental Protection Agency ( .. EP/\ .. ) to object to the proposed Title Y permit 
issued by the Penns. lvan ia Department of En ironmental Protection ( .. "DEP") for Scrubgrass 
Generating Company c-·Scrubgrass ..) at 2 151 Lishon Road. Kcnnerclell. Penn y lvania. As 
di cussed in comments timely filed bby Sierra Club before DEP concerning the draft permit. the 
Title V permit as issued contains provisions that arc not in compliance with applicable 
requirements under the Cl\/\. and accordingly objt.:ction the the EPA ro proper. 42 U.S.C. § 
7661 d(b). Specifical ly. the permit improperly and illega lly seeks to grant a three-year extension 
of the compliance deadline fo r certain aspects ol'thc IVlcrcury and Air Tox ics Standards 
(""MATS.. ) rule. Such n proffered extension is not vn lid. and cannot change the date by which 
the Scrubgrass focility is to comp!) "ith MATS. Accordingly. the EPA ·hould object to the 
permit"s issuance by DEP. 

I. INTRODUCTION 

A. Legal Background 

I. Genera l Rcguircrncnts 

The Clean Air Act c ·CAA ··) is intended to protect and enhance the public hea lth and 
public welfare of the nation. See-l2 ..C. *7-lO l(b)( I). All major stationar") sourccsol'air 
pollution are required to npp l) for operating permits under Title V or the CA . 40 C.F.R. *70.S(a): see 42 lJ.S.C. *7661a{n) (""[ l]t shall be unhl\\ful ... to opera te ... a major source ... 
except in compliance with a permit issued b~ a permitting authorit~  under thi.. ubchapter...). 

2 



 

 
 

 

 

 

 

 

Title V permit~ must provic.k for all federal and state regulations in one legally enforceable 
document. thereby ensuring that al l CJ\/\ requirements arc applied to the facil ity and that the 
racility is in complia11ce with those rcquin:mcnts. See ..J.2 U.S.C. ** 766 1 a(a} and 766 1 c(a ): 40 
C.17.R. *70.6(a)( I ). These rcrmits must indudc emiss ion limitations and other conditions 
necessary to assure a facilit~ ·s continuous complianc.:e "ilh all applicable requirements of the 
CAA. including the requirements nran) applicable stale i111plernen1ation plan. or SIP. See id. 
Title V permits mu~l  also contain monitoring. rcc~irdkeeping. reporting. and other requirements 
to as ure continuous compliance b~ source~" ith emission control requirements . • 'iee ..J.O C.F.R. Ä  
70. It is unlawrul for an~  per on to' iolate any rcquircmt:lll or a Title V operating permit. See 
..J.2 U.S.C. § 7661 (a). 

A Title V permit is issued for a term or no more than live yea rs. 40 C.F. R. Ä 70 .6(a)(2). 
with a timely and complete app lication l(w renewal liled by the source al least six months prior to 
the date of pennit cxpirntion . ..J.O C.F.R. *Ä 70.)(a)( iii)(ii i). Once a complch.: renewal application 
has been submitted. the existing permit gO\crns the source· s operation until the application is 
acted upon b~  the permitting agency . .\'ec• -Hl C.F.R. Ä 70.7(b): 40 C.F.R. Ä 70.7(a)(2) ("[T]he 
program shall provide that the permitting authorit~  take final action on each permit application 
(including a requc ·t fo r permit modilication or rcnc\\al) '' ithin 18 months ... aner recei ' ing a 
complete application ... ). Permit modilications and rcne,,als are subject to the same procedural 
requirements. including those ror public participation and federal review. which apply to initial 
permit issuance. See ..J.40 C.F.R. Ä 70.7(c)( 1 )(i). 

The EP I\ ha. delegated tu Pennsylvania. through the Pennsylva nia Department of 
Environmental Protection r·oi::p··l. the authorit) to administer the Title V operating permit 
program" ithin the Swtc. l'itle permib is!)ued b) DEP must include enforceable emission 
limitations and siandards and such other Clmditions as arc necessary to assure compliance with 
all applicable requircmclllS m the time or permit i~Sll<111CC.  See ..J.2 .S.C. Ä 7661 c(a): 40 C.F.R. Ä  
70.6(a)( I)...All applicable requirements·· inclmlt.: standards or other requirements in state or 
federal regu lations required under the CAA. im:luding those that have been prom ul gated or 
approved b) EPA through rukmaking at the time of iss uance of ppermit but that have future 
effecti ve compliance dutes. as \\ell as standards provided for in Pennsy lvania ·s SIP that are 
effecti ve at the time of perm it issuance. See -1-0 C.F.R. Ä 70.2 

B. Factua l a nd Procedu ra l Backgrou nd 

The Scrubgrass focilit~  is n ''aste c:oa l-lirc:<l f'acilit~  first brought online in 1993. located 
near Kcnnerdell. Penll!>) h ania. '' ith a nameplate rating of"95 megm,alls. ll t) pically operates at 
aver~ high capacity foctor: in recent years. it ha~ ;l\eragcd bel\\een 60 and 80%. and historica lly 
has had capacit) fac tors up\\ards of"90%. It is equ ipped'' ith controls for sulfur dioxide ( .. SO2..) 
emissions. in the rorm or a dry scrubber. 

In the December 15. 20 15 Renewalor I\ ppl ication l(x Modi tic al ion or the Title V 
Operating Perm it memorandum 1··1he l\lkmo··1 authored b) then-Facilities Permiuing Chier 
Matthe'' Williams. 01.::r correct I) noted that the ··requirements or the MA TS rule are appl icable 
10 [Scrubgrass j:· 
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1AT . codified at 40 C.F.R. Ä 63 Subpart UUUU . se ts sc , cra l requirements fo r coal
fired generating units like Scrubgrass. including emission limi t. for particulate matter. 
hydroch loric ac id ( .. 1-ICI"') or SO2 • and mercur~.  lthnugh MA TSrequires compliance by 
regulated source. hy pril 16. 20 15. faci litie ma) appl~  fora onc-~carextension to April of 
2016. -t.O C.F.R. Ä 63.9984(b). According to the lemo. Scrubgra .. applied to DEP to obtain thi s 
one-yea r ex ten. ion on March 7. 20 14 and it ''as appnn cd by DEP on pril 14. 20 14. 

A. described in the Memo. on December 31. 20 14 (during the lame cluck administration 
o f' outgoing Pennsylvania Governor Tom Corbett ). Scrubgrass requested an additiona l three-year 
extens ion o r the HCl/S02 requirements from DEP. The rcqucst was purportedly made under 
Section I 12(i)(3)(B) of the Clean Air Act to provide suffi cient time l'or the fac ility to dry and 
cover mining waste in order to reduce emissions or·certa in substances li sted as Hlazard Air 
Poll utants (HAPs)."' On January 2 1. 2015. DEP purported lo g.rnnt the three-year extension 
request. I lowever. as di scussed be low. DEP does not have the authorit y to grant such an 
extension under Section 11 2 of the C lean Air Ac t: nor- even ii' it did have such authority-did 
DEP adequate ly justiry any necessity for such an ex tension. 

I. Timeline 

According to the lemo. the notice or Intent to Is UC the Operating Permit \\aS published 
in the Pennsylvania 13ulletin on ovember 7. 2015. indicating there \\US a .10-da) comment 
period. and that no comments '' ere recei,ed. Ho,,e,er. the ot icc \\a!> not actuall) published in 
the Penn yh an ia Bulletin on thi s date. In tead. the otice \\US published in the Pennsylvania 
Bulletin on .fanua1') 23. 20 16. See 46 Pa. B. 467. The purpose of the proposed modification to the 

crubgrass Title V permit was. among other things. l'or .. incorporation of the Mercury and Ai r 
Toxics (MATS) Rule:· Id The Department l'urther noted that ]130 30-day comment period. 
from the date n l'this publication. will ex ist fo r the submission n l' comments."' Sierra Club 
submitled timely comments lo DEP on February 21. 20 16. /\ true and correct copy of these 
comments is attached hereto as [:-; hibit I. 

Although the Memo states that the dra n pern1i t was sent to EPA on October 22. 20 15 
(thus beginning the 45-day rev ie\\' period). the lirst date o f' thi s rcvicw period is the same day the 
Notice was ac tually published in the Pennsy lvania Bullctin {January 23. 201 6) due to thi s 
publication error. t\s such. the 60-day public pct ition period ends on Ma) 9. 20 16. making thi s 
petition time ly. See U.S. EPA Region 3. Title \I Operating Permit Public Petition Deadlines. 
arnilable 01 https://\\ W\\ .cpa.gov/caa-perm i11i11 g/t itle-Y-opL:rating-perm it-public-petition
dead Ii nes. attac hed hereto as Exhibit 2. 

DEP has not ) et re leased its comment response docume nt. . icrra Club resen ·es the right 
to provide supplemental comments to DEP and to EP1\ pursuant t() thi~ Petition fo lio\\ ing an~  
such fo rthcoming comment response document. 

11. GROUNDS FOR OBJECTION TO SCRUBGRASS'S PROPOSED PERMIT 

. ierra Club ht!reby petitions EPA In object to the Scrubgrass proposed Title V permit on 
the fo lkw,, ing grounds: the permit improper!) and illcgall~Ŀ  sct:f.: s to grant a three-year extension 
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to compl) "ith ccrtnin aspects or !AT'. as Dl :P dn1.:~  not have the authority to gran t such an 
extension under Section 11 2 of the Clean /\ir /\ct. and both DEP and Scrubgrass fail to justify 
why sut.:h an extension would be warranted. Thus. thi s extension is in va lid and cannot change the 
date by which the Scrubgrass facility is to comply \\,ith MA TS. See Sierra Cluh Comments at 2
.3. 

A. 	 DEP Lacks the Authority to Grant a MATS Compliance Extension to 
Scru bgrass under Section 11 2 

In Sitc-Ll.!vel Requirements 1 os . 16 and 17. DEP proposes that Scrubgrass comply " ith 
the requirements of IA r b) April 16. 2016. 1:x1.:ept ror the HCI/. 0 2 requirements. for whid1 
the draft moditicat ion proposes an Apri I 16. 10 I <J cnmpl iance date. I lowcv1:r. DEP is without 
authority to grant such an additiona l three-year extension orthe MATS compliance date; the 
proposed 20 19 extens ion is thus 11/trn 1·ires. and inva lid. 

Under 1 IAT ·. pamitling authorities can offer at most a single one-year extension of 
compliance date forfoci litics \\ho meet the requirements for such an cxtcm;ion. 1 1onetheless. 
DEP now altempb to gra nt an addi tional thn:c-~car extension fo r Scrubgrass ·s HCL/SO2 
emiss ions on the incorrect theor~  that Sl.!c tinn 11~ nrthe Clean Air Act al lO\-\ S for such an 
extension. 

Under Section 11 2. a Title V permitting authorily can offer ··ra in additional extension of 
up to 3 years:· but only as pertains to ··mining '"astl' operati ons:· and only then where lhe one
year compliance 1:xte11sion ··is insurticient to dn a nd cover mining waste in ord er to reduce 
emiss ions·· or hazu rdous air pollutant . .+2 U.S.C.'. Ä 7.+ 12( i)(3 )( Bl (emphasis added).:! In other 
\\ Ords. the three-year extension is <nailable onl~  irit is needed to provide the time necessary to 
eliminate emissions from undried and uncmcred mining \\ HSlC. /cl. 

Ilo\\ ever. Sc ru bgrass does ntH qualil~  llir such an ex tension as it dol.!s not dry and cover 
mining waste ··in orckr to reduce·· 1-1/\ P erni~sions. but instead combusts waste coa l. which is the 
very action that produces the H/\Ps at issul.!. Indeed. by proposing this ex tension. DEP is 

1 A separate extension m.:chani~m l''i~t!> under Section 113 by" hid1 EPA t:an issue adrn inistrn tivc orders to o ffer a 
one-year compliance c'1msion 111 in~iances "here 1he addi tional time is necessa11 for electrical grid reliability. 
Ilo\\ ever. a Section I U adminbtrnti\e order is no1 at is!>u.: h~Ŀn.:.  a<: DF.P is purponing to grant a three-year 
extension. and not a 0111."-~ ear. no agenc~ has found that ~crubgrnss is necessary for rcliabilit) . no application for 
such a . cction 113 administrati\ e order has bl'en matk. and nnl\ t.PA . not DEP, ma\ 1.tran1 such an order. 
; . lccord -10 C.F.R. Ä 6.Hi<i)(-l)(i)(A} r·.. . :\n additional l":>.tcn~ion of up to 3 years ,;l;) b.: added for mining waste 
operations. ifthl' 1-)l'ar cXtl'nsion ofcompliancl' i~ insuffitient to dry irn d CO\'cr mining waste in order to reduce 
t' missions of an) hazarclou!> :1ir pollutant... ) (empha~is adcll.'d). otahly. extensions under this provision arc to be 
incorporated into a sourcc·i- Tille \I permit. Sl't' id (part) s.:.:k ing extcnsion 11111st ··apply 10 hnvc the source's tit le V 
permii revised to incorporate the conditions of the t' ,tCn$ion·· :ind the ··conditions o r nn extension of compliance 
granted under this paragraph will be incorporated into thl' a lfrctcd sourt:l''!> title V pcrmii""), Sl'l' also White Ho use 
Presidential 1\ lemorandum for thl' \ dm inis1rator <l f the l·.n\ ironmental Protection Agency. ··Flcxibk lmplementm ion 
of the 1\ lercul") and :\ ir ro,ics Srnndards Rule·· (Dec 21. 20 11 J (ohscr"ing thm ..section 11 '.?( i)(3)( 13 ) of the Act 
allO\\ S the issuance ofa pNlllit graming a ~ource up /II 1111 (' 11tftfili111111/year·· for 1\ t.-\ fS t:Ompliant:l'. and that lunher 
extensions should be co111c111plnted under the 51.'clion 113 1ructurl' (e111phasis added)). cm1i/ahh: 111 
h1tps: 1\\ \\' \\.\\ hitehouse.go\ 1he-prc!>:.-ol1ice 20 I I 1112 1 prl!sidentinl-memornndum-llexible-implementation
mercur~ -and-air-to,,ics-:.. 
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tlempting to argue that Scrubgrass needs three ex tra ~ C<1n· 10 com pl) "ith HCL/SO2I imitsji-om 
the boiler's emissions stack because it" ill take that long 10 ··cJr) and CO\ Cr mining waste·· that is 
not even the source or the emissions in question. Y ct i r Scrubgrass onl~ dried and co' ered 
mining \\astc. as Section 112 addresses (or indeed. simply left its \\astc wal ruel alone). and did 
not combust it. Scrubgrass would not produce the I IAPs emission~ or concern nor need an 
extension to comply with IATS. 

Moreover. MA TS does not even concern emissions from mining \H1ste. but rather 
emiss ions from the combust ion of coal and oil in f)t)\\'Cr plants. See 40 C.F.R. * 63.9984 (MATS 
··estab li shes nation a I emiss ion Ii mi tat ions and work prac1 ice standards lo r hazardous air 
pollutants (HAP) emitted from coal- and oil-fired electr ic 11 ti li t)' steam generating units··) 
(emphasis added). An ex tension in Section 11 2 co1H.:crning I IAl's fro111111i11ing ll'aste cannot be 
app lied to a rule that conce rns emissions from coal and o il combusti on. Scrubgrass simply does 
not qua li fy fo r an ex tension under Sec tion I I 2( i)(3)( 13 ) (a nd it s cornllary in . .rn C.F.R. § 
63.6( i)(4)( i)(A)) and il cannot be u ed lo.justify a three-year of MATSrequirements to 
April 16. 20 19. 

B. OEP a nd Scrubgrass Fa il to .Just ifr W hv a MATS Compliance Extension to 
, crubgrass Js Warranted 

This extension and draft Title V permit arl' improper also because nei ther DEP nor 
crubgrnss itselrjustify in an~ "ay \\h~ the lacilit~ needs such an cxtcnsion. Indeed. the 

extension pro' isions have nothing to do" ith operations at Scrubgra~s. DEP"s purported grant of 
~1 three-year extension comes in a single-page. perfunctor~ lct1cr that ohscrvcs that DEP has 
rece ived crubgrass·s three-year extension request. and that DEP b granting the request. 
Nowhere in the lcllc:r does DEP explain" hy it \\ Otild grant the request. or pro,·ic.le an) 
justilicati on under governing la\\ why the requested cx tcn. ion \\ tHtld be permissible or proper. 
DEP further docs not try justify the extension in tl~c drnrt perm it or memo. and instead merely 
oile rs a cryptic approva l for Scrubgrass·s request.' 

Nor is such ajustilicalion present in the appli ca ti on from Scrubgrass itse lf. Although. as 
noted above. Section I I 2( i)(3)( B) onl) offers a three-year exh.: nsinn ii" the time is needed to dry 
and cover mining wastes so as to prevent HAP emissions from those undried and uncovered 
mining wastes. Scrubgrass ·s December 20 1-l request docs not even bother arguing that extra time 
is needed lo ··dr) ancl cover·· \\astes in order tn reduce rvlA rs-regu lated emissions from those 
"' astcs. Instead. Scrubgrass pleads that ··Scrubgrass \\'BS not designed to meet the MA TS 
cm is ion standard:· that adding con trols so tlwt it " ou ld comp I) could .. ha' e adverse economic 
consequences on Scrubgrass:· and therefore Scrnbgrns~ \\nuld like an ~xtra three years of 

' See Letter from Krishnan Ramamurth) to Todd Shirle) (Jan. 21. 2015 lat I. anached hereto as Exhibit 3. :'\!otabl~. 
DEP doe not explain how it is that Scrubgrass is inherent I) different from other si milar waste coal plants in 
Pennsylvania who have not sought or received such ex1cnsio11s. For c.xnmpk. the fo llowing Pennsylvania waste 
coal plon1s h:wc not rcq11cstcd a s imilar extension ofi'vlATS compliance requirements: John B. Rich. 1orthampton. 
Panther Creel... Scw;1rd. St. ichol;:is Cogen. WPS \\'cst\\ ood and \\'hcclahrntor Fr:i<.:l..villc Energy. Lacking critical 
derni Is and justification. th is extension is in val id and canntll he incorpormcd into the plan I· s Tit le V permit. 

6 

cxlcn~inn  



 

operation without the HCllSO~  limits.'1 Although in its letter Scrubgrass does note that the waste 
coa l it uses is dried and coven:d as part or its preparation f'or be ing shoved into a boiler and 
combusted. this completely misses the po int: Scrubgrass is not seeking three years of extra time 
in order to implement a cont rol stra tegy to cover and dry wastes to prevent those wastes from 
emitting HAPs regulated under waste-Nt::S I IAP rules. but three years of extra time to combust 
waste coa l and thereby em it HCllSO.:. at lc\ els higher than \\hat MATS perrnits.5 Even if 
Sc ru bgrass·s desc ri ption of combusting waste coa l in its boiler comported \Vi th Section I 12·s 
description of dry ing and covering mining wastes. Scrubgrass · s proposed acti vities do not reduce 
emissions. but instead are actuall y what genemle the HCL/SO2emiss ions in the first place. 

Put simply. Scrubgrass wa nts to port an extension that might apply to mining waste 
emissions on over to a completely diffe rent rule that governs power plant emiss ions- the 
extension considered here does not make sense nor can DEP rely on such illogic. The purported 
extension in the S<.: rubgrass Title V permi t is accordingly improper. and EPA should object to it. 

HI. CONCLUSION 

For the reasons cited above. the S ierra Club respectfully requests that the Administrator 
of the EPA grant this Petition to Obj ec t to the S<.: rubgrass Title V Permit and order DEP to deny 
the improper and illega l three-yea r e:'\ tension request to comply \Vith certain aspects of MATS. 
As elaborated on above. DEP does not have the authority 10 gra nt such a request under Section 
11 2 of the Clean Air Ac t and both DEP and Scru bgrass fa iled to demonstrate the necessity or 
propriety of such an extension. 

Rcspcctl'ull y submitted on May 3. 20 16. 

Isl 
Isabe lle Riu 
Research Ana lyst 
Sierra Club 
50 F Street W. 8th f- loor 
Washington. D.C. 2000 I 
(202) 495-3023 
Isabel le. R iu(igsicrrac lub.org 

Zachary M. Fabish 
Staff Attorney 
Sierra Club 
50 F Street NW. 8th Floo r 

"See Letter from Todd Sh irley to Krishnan Rama111urthy (Dec. 3 1. 201-1) m 3. auachecl hereto <1s Exhibit 4. Odd ly, 
despite being correspondence from a regu lated power plant to a regulatory authority, the pages are marked 
··Privi leged and Confidentia1.·· 

Indeed~ the cxtt:nsion request indicates that Scrubgrass has no compliance stra tegy at all fo r the HCL/SO2 porti on of 
:--~A TS- instead. Scrubgrass hopes that .. EPA [will I reconsider . . . and establish a di fferent HCI standard'" that 
would be easier for Scrubgrass to meet. Id EPA has given no indication that it intends to alter the MATS acid gas 
standard. and the D.C. Circuit has remanded MATS to EPA such that compl iance is required by April 20 16. 
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