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SUMMARY: On July 7, 1993, the 
.Environmental Protection Agency (EPA) 
proposed revisions to the Treatability 
Studies Sample Exemption Rule. The 
rule conditionally exempts small scale 
w&ability studies from Subtitle C 
regulation. 

EPA is today issuing a final rule. The 
principal change to the,existing rule is 
to increase the quantity of contaminated 
msdis which srs conditionally exem t 
from Subtitle C regulation when use 

x, 
m 

conducting treatability studies. 
EFFECZWS DATE: This rule becomes 
effective on February 18.1994. 
ADDRESSES: The public docket for this 
rulemaking is located in the RCRA 
docket. located in room M2427 at the 
U.S. Environmental Protection Agency, 
401 M St, SW., Washington, DC 20460. 
The telephone number for the docket is 
(202) 260-9327. The record is available 
for inspection by appointment only, 
between the hours of 9 a.m. sod 4 p.m., 
Monday through Friday, excluding legal 
holidays. Viewers may copy up to 100 
psges free of charge, sftsr which copies 
cost $0.15 per psge. 
FOR FURTHER INFORMATION CONTACT: 
Questions mlatin 
content of this 7 

to the technical 
N e should be directed 

to Jim Cummings or John Kingscott. 
Technology fnnovation Office (5102W). 
US. Environmental Protection Agency 
sl(703) 308-8796 or (703J306-8749. 
Other inquiries should be directed to 
the RQWSuperfund Hotline at (800) 
424-9346 or (703) 920-9810. 
SUPPLEMENTARY INFORMATIOH: 
outlins 
I Background 
II. Discussion 

A. Summary of Existing Tmstsbility 
Sample Exclusion @le 

B. Need snd RatIonale for This Ruler&dug 
C Response to MaJor Comments 
~1. Qmntity Limits 
2: Scope of the Exemption 
3. Time Llmlts for Sample Retention 
4. &~;-&rd~$3 $ZF{$& 

5. Treatability Shldies st Pedersl~Facillties 

6. Pmmulgatioo/State Adoption 
III. State Authority 
IV. Effective Date 
V. Regulatory Analyws 

A, Executive Order 12866 
6. Regulatory Flexibility Act 
C. Paperwork Reduction Act 

I. Background 
On july 19, 1988 (52 FR 272901, EPA 

issued s rule that conditionally 
exempted from Subtitle C hazsrdcms 
waste regulation waste samples 
collected for purposes of conducting 
small-scale treatability studies. 40 CFR 
261.4 (e)-(f). This rule wss promulgated 
in recognition of the inhibiting effect of 
the stringent Resource Conservation and 
Recovery Act (RCRA) Subtitle C 
requirements on the Usvelopment of 
new treatment capacity. and the 
minimal public health and 
environmental risks involved in 
conducting small-scale tmstability 
studies. The rule identified specific 
quantities of various types of wastes 
which could be transported, stored and 
used in treatability studies without the 
need for RCRA Subtitle C regulation. 

On July 7.1993 (58 FR 36367). EPA 
proposed amendments to the existing 
rule which would incresse the quantity 
limits for ma@ classes of contaminated 
media (specificslly soil sod debris) 
which could be employed in treatability 
studies without.triggering RCRA 
Subtitle C requirements. The propose1 
was based In part on the recognition 
that lager quantities of soil and debris 
were often needed for tmatsbility testing 
by technology developers. Larger-scsle 
testing also greatly increases the 
confidence with which remedial action 
decision-mskeeFs mske remedy selection 
de&Ions. thus improving CFXLA 
response activities and RCRA corrective 
actions, see 58 FR 36367,38370. 

EPA qlso requested comment on the 
desirability of sn amendment to 
increase the quantity limits for other 
forms of remediation waste in addition 
to soil and debris. The proposal also 
included so amendment which would 
allow longer time frames for conducting 
tmatsbillty studies involving 
bioremedistion. and solicited comment 
on sppmpriate time limits for other 
technologies. EPA did not request 
comment on, or reopen the comment 
period on, Uwpropriety of the edstIng. 
exemption. 

TwBnty+even comments were 
received iqresponse to the pmposed 
rule. The comments were universslly 
fsvprsble regarding the need for and 
deslrabiUty of incmsglng the tmstsbllity 
study qusntily limits. A substantial. 
majority of the comments favored 
extending the scope beyond soil and 

debris to other forms of remsdistion 
mdhr hazardous waste. General 
masons offwed by commentsrs mirror 
those stated in the proposed rule, e.g.. 
assisting technology development and 
increasing confidence in remedy 
selection. 

EPA is tadsv is&on s final rule 
which incress& the q&ntity and time 
limits for contaminated media to be 
used in treatability studies. The rule 
would increase the exempt smounts 
from 1000 kg up to 10,000 kg of media 
contsminsted with non-acute bszsrdous 
waste sod from 250 kg to 2500 kg of 
media contaminated with acute 
hazsrdous. when used in treatability 
studies. 

The existing case-by-case variance 
provision (40 CFR 261.4(e)(3)) is 
‘increased from 500 kg to 5000 kg for 
media contaminated with non.acute 
hazardous waste snd from 250 kg to 
2500 kg for media contaminated with 
acute hazardous waste. The existing 
vsriance provision focuses on allowing 
limited additional quantities after the 
initial increment of material is 
proc&sed. EPA is adding criteria to the 
vsriancs provision to allow the 
sdditlonsl quantity to be requested in 
advance. 

EPA is also increasing the time limits 
for treatability studies involving , ,,i ,;i-& L% 8 
bioremedistion. Treatability studies 
involvina bioremediation have so initial 
period &two years to complete testing, 
and under the case-by-case Gx-iance 
pmvisions discussed below, may 
request up to so additional two yeses. 

The remainder of the preamble 
discusses the major comments received 
on the proposed rule and EPA’s 
response to them. All other comments 
sm discussed in S background 
document that is available in the RCRA 
docket. 
D. Discussion 
A. Summary of the Existing Treoiobility 
Sample Exclusion Rule 

The existing Trestsbility Sample 
Exch~sion rule Imposes limits on the 

%~~,“si,;~;e 
exemption. In order to qualify for the 
conditional exclusion: laboratory and 
test facilities must comply with the 
followingquantity and time IImitstlons 
es well se notification, reporting sod 
record-keeping mquirements: 

Shipment-The IIISSS of each ssm le 
shipment may not exceed 1000 kg o r-s se 
received” &zsrdous waste. 1 kg’of acute 
hazardous waste. or 250 kg soils, water,. 
or debris contsmlnstsd with acute 
hazardous waste. 40 CFR 261.4(eKZ)(ii). 
“As received” refers to the weste 
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a 
shipped by the generator or sample 
collector as it arrlves at the laboratory or 
testing facility. 40 CFR 261.4(!3(3). 

Storage-The laboratory or testing 
facility may store up to 1900 kg of non- 
acute hazardous waste. This limitation 
can include 500 kg of soils, water, or 
debris contaminated with acute 
hazardous waste or 1 kg of acute 
hazardous waste. 40 CFR 281.4(tl(4). 

Tnmfment-The laboratory or testing 
facility, on a per waste stream per 
treatment process basis, may conduct 

._@eatability tests on up to 1000 kg of 
non-acute hazardous waste, 250 kg of 
soils, water, or debris contaminated 
with acute hazardous waste, or 1 kg of 
acute hazardous waste. 40 CFR 
261.4(e)(Z)(i). The rule imposes a 
treatment initiation r&limit of 250 kg 
per day of “as received” waste for the 
entire laboratory or testihg facility. 

Time Limits-The existing exclusion 
requires that the laboratory or testing 
facility return the sample to the 
generetor or sample collector, or send it 
to a designated facility within 90 days 
of completion of the treatability study, 
or no mom than one year from the time 
the generator or sample colIector 
shipped the sample to the laboratory or 
testing facility, whichever date fint 
0ccurs.40 CFR 261.4(fJ(S). 

EPA did not seak comment on the 
propriet of these exemption levels or 
criteria. 

-i ! 
ut merely sou ht comment on 

amendments that wool expand the 
scope of the existing rule. 
8. Need and Rationalefor Amendments 
to the Existing Rule 

physical state and condition). and 
emission control equipment. Smaller- 
scale tests conducted at the laboratory 
or bea& scale often do not involve 
ancillary system compbnents, or may 
not utilize sufficient throughput to 
adequately test these components. 

Suggeshons to further increase the 
quantity limits ranged as liigb ss 25,000 
kg. Other comments so 

tP 
ested that 

quantity limits higher an those 
proposed be set on a case-by-case basis. 
These comments identified site size, the 
nature of the waste and/or the 
remediation technology, the 
concentration of hazardous constituents 
in the waste matrix, and the intent of 
the study as possible factors to be 
considered in thesecaseby-case 

, 

determinations. 
EPA is swam that the larger the scale 

of the technology development or 
remedy.selection treatability study, the, 
mom likely the results will represent the 
performance of full-scale remedial 
equipment. Furthermore. EPA’s 
proposal identified the need to address 
materials handling Dmblems as s maiar 
basis for the 

The data a 2 
rop;Ad revision. 
duced by EPA in the 

proposed rule support the conclusion . 
that many of the technologie$ can be 
tested within the limits proposed. 
Nevertheless, EPA’s own data also 
confirm that there are situations where 
additional quantities may be necessary 
in order to conduct treatability studies 
at en appfopriate scale. 

The preamble to the proposed rule 
contained an extensive discussion of the 
reasons the Agency felt that 
amendments to the existing rule were 
desirable: 58 FR 36367 (Jidy 7, 19?3). 

The existmg rule has a provision for 
c&-by-case approval of additIona 
quantities. 40 CI?R 261.4(e)(3). As 
discussed further below, EPA is 
modifying the variance provision to 
allow advance approval. on a caseby- 
case basis, of conducting studies on 
additional quantities of contaminated 

Interested readem are referred to that 
’ 

media. Due to tbe potential for delay in 
document for further Information. 

P 
recessing case-by-case applications. 

eboratorv and testirmfacilities should 

i 
\ 

C. Response to Major Comments 
1. Quantity Limits 

All commenters suppo&ed sn 
amendment to lncreese the quantit 
limits in the exemption for soil an CK 
debris samples by at least the quantities 
proposed. Almost 50%,of the comments 
suggested adopting higher exemption 
limits on either an across-the-board or a 
case-by-case basis., 

Commenters noted~ the signiR+mt 
challenges posed in designing and 
verifying.the operational performance of 
tma.tqent processes: Commenters also 
nofed the challenges~6ncountered in 
designing and testing an~illsry system 
components--e.& material handling 
equipment ~(getttng the waste materlal 
into the treatment unit in so appropriate 

carefullyconsider thi tradeoffs in 
seeking advance appmval of additional 

~quantities. 
2. Scope of the Exemption 

All comments supported the basic 
proposal to increase the @ntity limits 
foi soil and debris. In response to EPA’s 
solicitation of comment on Increasing 
the scope of the revision beyond soil 
and debris, a substantial majorit of the, 
comments recommended exten dy ,ingtbe 
quantity increases to various other 
forms of hazardoui waste. Comments 
differed on the exact scope beyond soil 
and debris-e.g.. all hazardous waste, 
‘remediatlon waste’, wastewater and/or 
groundwater. 

Reasons suggested for increasing the 
scope beyond soil and debris included 

the difficulty of determining the 
boundary between sludge and media in. 
for example. unlined lagoons: the low 
concentration of contaminants in 
groundwater: the need for longer. 
duration continuous flow tests; afid the 
need to develop integrated. optimized 
remediation approaches in the case of 
Yemediation waste’ In general. A 
number of commenters also suggested 
extending tie increases to all forms of 
hazardous waste, which would include 
newly-generated industrial hazardous 
wastes. 

In response Jo these comments. and in 
light of EPA’s own experience regarding 
the variety of contaminated media 
encountered in cleanup efforts, EPA is 
at this time modifying the scope of the 
exemption to tiach contaminated 
media, including groundwater. surface 

.water, soils, sediment and debris that 
contain listed hazardous waste or that 
themselves exhibit a characteristic. 
However. the proposal did not focus on 
samples of newly-generated waste or 
waste sludges. and the Agency is not 
taking tinal’action of those materials at 
this time. EPA is considering additional 
rulemaking to address larger scale 
treatability studies on other forms of 
hazardous waste.1 
3. Time Limits for Sample Retention 

As discussed above, EPA proposed to 
allow up to two years for treatability 
studies involving bioremediatioxi. EPA 
solicited comment on whether these 
time frames weresufficient. and 
whether testing involving other 
technologies also required longer time 
frames. No negative comments ware 
received on this proposal. Comments 
included su estions that the allowable 
time period *even longer and/or that Y 
additional technologies (e.g., 
ph oremediation and solidification/ 

-, d :tion studies. 
sta rlization) b-s eligible for longer 

” 
~With regard to the time limits; EPA 

believes that two years should be 
ade 

P 
uate for most treatability testing 

Iwo ving bioremediation.2 
Neveitheless, as discussed below, EPA 
is modifying the case-by-case variance 
pmvisions to allow up to an additional 
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two years for completion of such 
studies. 

EPA exoects tha; this orovision will 
be used i;diciously. Labbratory and 
testing facilities cannot exceed the 
limits in the rule on the amount of 
material which may be stored and 
treated. (e.g , 10,000 kg of media 
contaminated with non-s&e havlrdous 
west* plus 5000 kg if a full variance 
quantity request is granted). On-going 
studies reduce the quantity of materials 
which may be stored for use in new 
studies. 

With regard to stabilization/ 
solidification. EPA’s experience in the 
Superfund Innovative Technology 
Evaluation (S.I.T.E.) program indicates 
that e one-year time frame is generally 
adequate. Modifications discussed 
below which allow retsining smell 
samples of ttiated materiels should 
address some of the concerns 
underlying suggestions for allowing 
longer duration studies for this 
technology (e.g.. to ensure the long-term 
efficacy of the stebilizetion). 

Several comments addressed the 
desirability of retaining samples of 
treated material for future analysis. EPA 
understands that such e provision may 
be useful for technologies such as 
solidification/stabilization where the 
attributes of treated material such as 
compressive strength and leachability of 
contaminants may chenge over time, or 
solvent extraction where there may be 
issues of the long-term biodegradability 
of residual solvent in treated soil. 

In response to these comments, EPA 
is promulgating e provision allowing up 
to 500 kg of treated material from s 
particular wastestream from tmstability 
studies to be stored by the laboratory or 
@sting facility for up to 5 years. Material 
archived for future analysis must be 
included in the storage quantity limit 
for the fecility~.g.. a facility which 
archives hvo 500 kg samples horn 
separate waste streams may only store 
up to 9,000 kg (plus 5000 kg if e 
variance is granted) of additional 
material. and must be identified es such 
in facility records and reports. 
4. Variances for Requesting Additional 
Quantities and Extended Time Limits 

Several commenters suggested that 
the variance provisions in the existing 
rule (40 CFR 261.4(e)(3)1 be increased by 
the saine factor spp!,ied to the base 
quantity allowed. For example, wder 
the.existing rule laborstories or testing 
facilities could request approval for 
further testing on up to an additional 
500 kg from a particular wasteswam. 
Comments included raising the variance 
liinit for contaminated media by the 
.same amount as the basic proposal. The 

variance provisions allow additional 
quantities of materials to be used in 
treatability studies on a case-by-case 
$is~f~$$&nsf;~t- 

initial treatability study or need to 
verify the reeults of a previously 
conducted study. As with the comments 
relating to quantity limits in general, 
commentem suggested across-the-board 
and case-by-cese approaches to 
VtiS”CeS. 

EPA iinds the suggestion to allow 
hicreased quantities of contaminated 
media td a set maximum on e &e-by- 
case basis to be reasonable. EPA is 
modifying the variance quantity by the 
same factor by which it is increasing the 
basic quantity limit. 

Thus, laboratory and testing facilities 
may request up to an additional 5000 kg 
of media contaminated with non-acute 
hazardous waste, or 2500 kg of media 
contaminated with acute hazardous 
waste. The Agency considers this to be. 
a conforming change to the general 
concept of allowing larger quantity 
studies, end views it es a logical 
outgrowth of the proposed rule. 

Furthermore. as discussed above. in 
response to comments that quantities 
beyond those pmposed be allowed on a 
case-by-case basis. EPA is also addlng a 
provision that will allow laboratory and 
testing facilities to epply for adv+ce 
suthorizsUm for varienwe. Factors to 
be considered in reviewing advance 
requests for edditional quantities 
indude the nature of the technology, the 
type of process (e.g.. bat.ch versus 
continuous). size of tbe unit undergoing 
testing (particularly in relation to scale 
up considemtionsl. time/quantity of 
material required to reach steady-&t* 
operating conditions. and test design 
cansidemtions such as mass balance 
CdC”lgtiO”S. 

Finally, the case-by-case variance 
provision has been modified to allow 
laboratory and testing facilities 
conductins bioremediation treatabilitv 
studiesto yequest a variance ofup to ’ 
two edditional years to complete their 
studies. 
5. Treatebility Studies et Federal 
Facilities 

Several comments requested 
clarification of the status of federal 
facilities for purposes of eligibility for 
the treatability study Sample exclusion. 
Federal facilities are often large in size, 
with numerws different contamination 
problems for which solutions must be 
@velope@ and applied. EPA notee that 
the rule identifies “laboratory or test 
minnes~~ as me ennnes wnm may we I . ., 
ndvantageof the conditional exclusioa 

. a., 

The Agency would not consider a large 

. 

federal installation with numerous 
laboratories or testing sites to be a single 
“laboratory or test facility” for 
of this rule. Distinguishing attn 

urposes 
% utes 

include the requirement to bbtain an 
EPA Identification number for each 
laboratory or test facility. 40 CPR 
261.4(0(Z); 
6. PromulgatipnBate Adoption 

Comments on State Authorities ere 
addressed below in the “State 
Authority” section. 
III. Stats Authority 

A number ofcomments indicated that 
the efficacy of this rule depends to a 
considerable extent on the availability 
of the exclusion et the State level. Since 
the original treatability sample’ 
exclusion rule wss promulgeted under 
RCRA and not the Hazardous and Solid 
Waste Act Amendments of 1964 
(HSWAI. this revision is also 
promulgated pursuant to RCRA. As with 
the existing rule. the revisions 
promulgated today are not immediately 
effective in authorized States, since this 
rulemaking does not impose 
requirements or prohihitioos contained 
in HSWA. Thus this regulation will be 
applicable only in those States that do 
not have final authorization for the non- 
HSWA base RCRApryar?. 

In a State euthorlza to implement the 
base RCRA program. the proposed 
regulation would not be spplicable until 
the State revises its progrem to adopt 
equivalent regulations under State law. 
However. as with the original rule these 
proposed changes are less stringent or 
reduce the scope of the Federal 
prwm. Therefore, although EPA 
strongly encourages timely adoption. 
authorized Statas are not required to 
modify their pmgmms to adopt 
re&ulations consist@ with and 
equivalent to this rulemaking. The 
Agency plans to work with States to 
encburoge timely adoption of this rule 
becaGe of its beneAts to the 
development of treatment capacity. 
IV. Effective Date 

Impose unnecessary expense ana 
regulatory burden upon those persons 
the rule is designed to benefit. and, 

This rule is effective immediately 
upon publication. HSWA amended 
s&tion 3010 of RCRA to allow rules to 
become effective in less than 6 months 
when the regulated community does not 
need the s-month period to come into 
compliance. This is the case hem, 
because this rule reduces the existing 
requirements for laboratories and test 
facilities conducting treatability studies 
on contaminated media. An effective 
dete 6 months after publication YouId 
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might delay the achievement of the 
rule’s objective of improving CERCLA 
response activities and RCRA corrective 
actions by facilitating treatability 
studies. These reasons also provide a 
basis for making this rule effective 
immediately upon final promulgation 
under the Administrative Procedures 
Act, 5 USC. 553(d). 
V. Re#atory Analyses 
A. Llvecutive Order 12866 

OMB has determined that this rule is 
not a significant rule within the 
meaning of Executive Order 12666. 
8. Beg&tory Flexibility Act 

Pursuant to the Regulatory Flexibility 
Act, 5 U.S.C. 601 et seq., whenever an 
Agency is required to publish general 
notice of rulemaking for any proposed 
or final rule, it must prepare and make 
available for public comment a 
regulntory flexibility analysis that 
describes the impact of the rule on small 
entities (i.e., small businesses. small 
organizations. and smnll govemniental 
jurisdictions). 

The purpose of the original rule was 
to eliminate time-consuming and costly 
permitting requirements. This revision 
extends the scope of activities which 
may be conducted without requirements 
to obtain permits, and will thus have 
additional positive effects on small 
entities. 

This amendment will have no adverse 
economic impact on small entities. fn 
fact, it should reduce the burden 
imposed on small entities that conduct 
treatability studies and comply with the 
provisions of this rulemaking. 
Accordingly. I hereby certify that this 
rule will not have a significant 
economic impact on a substantial 
number of small entities. This 
regulation therefore does not require a 
regulatory flexibility analysis. 
C. Popenvork Reduction Act 

This rule does not contain any new 
information collection requirements 
subject to OMB review under the 
Paperwork Reduction Act. 44 U.S.C. 
3501 et geq. 

To the extent that this rulediscusses 
information collection requirements 
imposed under existing regulations. 
these requirements have been approved 
by the Office of Management and 
Budget (OMBI under the Paperwork 
Reduction Act. 44 U.S.C. 3501 et seq., 
end have been assigned OMB control. 
number za6c-oa53. 
Lisl of Subjects in 40 CFR Part 261 

Hazardous waste, Recyclirig. 

Dated: February 9. 1%~. 
Carol M. Bmwner, 
Adminisfrator. 

For the ree8ons set out in the 
preamble, title 40 of the Code OS Federal 
Regulations is amended to read as 
follows: 

PART 2614UENTIFICATION AND 
LISTINQ OF HAZARDOUS WASTE 

1. The authority citation for pert 261 
continues to read es follows: 

Authorily: 42 USC. 6905.6912(a). 6921, 
6922. and 6938. 

2. Section 261.4 is amended by 
revising paragraphs (e)(zl(il and 
C=4$~si~~~3,:(oo. (O(4). and (0(s) to 

5 261.4 EXcI”slona. 
. . . . 

(ej * ’ * 
(2) ’ ’ * 
(i) The generator or sample collector 

uses (in “treatability studies”) no more 
than 10.000 kg of media contaminated 
with non-acute hazardous .waste, 1000 
kg of non-dcute hazardous waste oiher 
than contaminated media. I kg of acute 
hazardous weste. 2500 kg of media 
contaminated with acute hazardous 
waste for each process being evaluated 
for each generated waste stream: and 

(ii) The mass of each sample shipment 
does not exceed 10.000 kg; the 10.000 kg 
quantity may be all media contaminated 
with n&acute hazardous waste, or may 
include 2500 kg of media contaminated 
with acute hazardous waste. 1000 kg of 
hazardous weste. and 1 kg of acute 
hazardous waste: and 
f . . . . 

(31 The Regional Administrator may 
grant requests on a case-bycase basis for 
up to en additional two years for 
treatability studies involving 
bioremediation. The Regional 
Administrator may grant requests on e 
case-by-case basis for quantity limits in 
excess of those specified in paragraphs 
(e)(Z) (i) and (ii) and (D(4) of this 
section, for up to an additional 5000 kg 
of media contaminated with non-acute 
hazardous waste. 500 kg of non-acute 
hazardous waste. 2500 kg of media 
contaminated with ecute hazardous 
waste and 1 kg of acute hazardous 
WBS,W 

(i) In’response to requests for 
authori+ion to ship, store and conduct 
treetabilty studies on additional 
quantities in advance of commencing 
treatability studies: Facton to be 
considered in reviewing such requests 
include the nature of the technology. the 
type of process (e.g., batch versus 
contiguous). size of the unit undergoing 

testing (particularly in relation to scale- 
up considerations). the time/quantity of 
material required to reach steady state 
operatinn conditions, or test desien 
c&side&ions such es mass bale&e 
calculations. 

(ii) by ms~onse to mauests for 
authorization to ship. &ore and conduct 
treatability studies on additional 
quantities eAer initiation or completion 
of initial treatability studies, when: 
There has been an equipment or 
mechanical failure during the conduct 
of a treatability study: them is a need to 
verify the results’of a previously 
conducted treatability study: there is e 
need to study and analyze alternative 
techniques within a previously 
evaluated treatment process: or there is 
a need to do further evaluation of an 
ongoing treatability study to determine 
final specifications for treatment. 

(iii1 The additional quantities and 
tim&ames allowed in paragraph [e)(D) 
(i) and (ii) of this.section are subject to 
all the provisions in paragraphs (81 (1) 
and (e)(Z) (iii) through (vi) of this 
section. The generator or sample 
collector must apply to the Regional 
Administrator in the Region where the 
sample is collected and provide in 
writin the following information: 

(A) fhe reason why the generator or 
sample collector requires additional 
time or quantity ofsomple for 

.treatability study evaluation and the 
additional time or quantity needed, 

(B) Documentation accouming for all 
samples of hazardous waste from the 
waste stream which have been sent for 
or undergone treatability studies 
including the date each previous sample 
from the waste stream was shipped, the 
quantity of each previous shipment. the 
laboratory or testing facility,to which it 
was shipped, what treatability study 
processes were conducted on each 
sample shipped, and the available 
results on each treatability study; 

(C)A description of the technical 
modifications or change in 
specifications which will be evaluated 
end the expected results: 

(D) If such further study is being 
required due to equipment or 
mechanical failure. the applicant must 
include information rsgsrding the 
reason for the failure or breakdown and 
also include what procedures or 
equipment i,mprovements have been 
made~to protect against further 
breakdowns: and 

(E) Such other information that the 
Regional Administrator considers 

“yy?.. 
(3) No more than a total of 10.000 kg 

of “as received” media contaminated 
with non-acute hazardous waste. 2500 
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kg of media coatambiated with acute 
hazardous waste or 250 kg of other “aS 
received” hazardous waste is subject to 
i&&on of treatment in all tmetability 
studies in any single day. “As received” 
waste refers to the waste as received in 
the shipment from the gene,rator or 
*ample coilector. 

(4)The quantity of “as received” 
hazardous west6 stomd at the facility for 
the purpose of evaluation in treatability 
stud& does not exceed tO.OOO !x,g. the 
total of which can include to.000 kg of 
media contaminated with non-acute 

hazardous waste, 2500 kg of media 
conttiminated with acute hazardous 
waste. 1000 kg ofno.n-a&de hazardous 
wastes other than contaminated media. 
end t kg of acute hazardous waste. This 
quantity limitation does not include 
treatment materials (including 
nonhazardous solid.waste) added to “as 
received” hiszdous waste. 

(5) No mmv than 90 days have 
elapsed since the treatability study for 
the sample was completed. or no moqa 
then one year (two years for treatability 
studies involving biommedietion) have 

elapsed since the gtmereto~ or.eemple 
colledoc .&i&d the sample to the 
laboratory M testing facility, wbich~ver 
date first M)cuIs Up to 500 kg of tmated 
material fmm a particular waste swam 
from treatability shldies may be 
archived for future evaluation up to five 
yean frbm the *te of initial receipt. 
Quantities of materials archived are 
counted against the total storage limit 
for the facility: 
. . . . * 
IFRDoc.%3745 Filed 2-17-W R:Gaml 
BIIUNa corn - 

I 
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9441.1992 (30) 

United States Environmental Protection Agency 
Washington, D.C. 20460 
Office of Solid Waste and Emergency Response 

:, September 9, 1992 
.,~ ,..:. 

Joseph S. Paulick 
Department of the Army 
Tooele Army Depot 
Tooele, Utah 84074-5000 

Dear Mr. Paulick: 

This responds to your letter of November 12, 1991 requesting 
clarification of the federal Resource Conservation and Recovery Act 
regulations concerning notification for treatability studies. You 
ask whether, under 40 CFR 261.4(fl(l), the owner/operator of a 
facility is required to submit a one-time notification to the 
Regional Administrator (or State Director if located in an 
authorized state) no less than 45 days before beginning to conduct 
treatability studies, or to submit a notification 45 days before 
conducting each individual treatability study. 

To provide some context for the answer to your question, the 
general intent of this provision is to ensure that the U.S. EPA 
Regional Office (or state agency) is aware that a facility is 
conducting treatability studies. More specific information about 
the individual treatability studies is obtained through the other 
reporting requirements found in 261.4(f). 

More specifically, 261.4(f) (1) requires only that the 
owner/operator of a facility submit a one-time notification 
indicating that treatability studies will be conducted at the 
facility under the provisions of 261.4(f). 261.4(f) (11) then 
requires that the owner/operator again notify the Regional 
Administrator (or State Director) when he or she is no longer 
planning to conduct treatability studies at the locality (see 
footnote 1). 

Ih addition, there are several other reporting requirements 
for facilities conducting treatability studies found in 261.4(f). 
First, records must be maintained for three years demonstrating 
compliance with the treatment rate limits and the storage time'and 
quantity limits (261.4(f) (7)) Second, copies of treatability 
study contracts and treatability sample shipping papers must ,be 
maintained for three years (261.4(f) (6)). Finally, annual reports 
must be submitted to the Regional Administrator (or State Director) 
by March 15 of each year including detailed information about 
treatability studies conducted the previous year, and estimates of 
the number of treatability studies to be conducted and the amount 
of waste to be used in these studies during the current year 
(261.4(f) (9)). 

Please note, however, that state agencies generally implement 
the RCRA program within each state .(although some parts of the 
program may be implemented by the U.S. EPA Regional Office), and 
that state regulations may be different (although no less 
stringent) than the federal regulations. Thus, you should contact 
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the appropriate state environmental agency 
Office to determine how the regulations of 
will apply to any treatability studies you 

or U.S. EPA Regional 
that particular state 
are planning. 

Thank you for your interest in the safe and effective 
management of hazardous waste. 

.;:::; Sincerely, 
David Brussard 
Director, Characterization and Assessment Branch 

1 If treatability studies were later to be resumed at the 
facility after notifying of the cessation of such,studies 
under 261.4(f) (111, the facility would again be required 
to notify of the intent to conduct treatability studies 
45 days before conducting any studies under 261.4(f) (1). 

9432.1991(01) 

United States Environmental Protection Agency 
Washington, D.C. 20460 
Office of Solid Waste and Emergency Response 

September 27, 1991 

Robert H. Scarberry 
Chemical Waste Management 
1155 Connecticut Avenue, N.W. 
Suite 800 
Washington, D.C. 20036 

Dear Bob: 

In your letter of July 9, 1991, you request clarification of 
the RCRA definition of "designated facility" with respect to the 
treatability study exclusion, which was published on July 19, 1988 
(53 FR 27290). You also ask the Agency to reconsider whether this 
exclusion is a HSWA requirement. 

On January 23, 1990, EPA clarified the definition of 
"designated facility" (see 55 FR 2342). This amendment to the 
definition in 260.10 clarifies that EPA's regulations allow waste 
shipments from a state where a waste is subject to the hazardous 
waste regulations as a result of a listing determination to a 
facility in a state where the waste is not yet regulated as 
hazardous. In this situation, the designated facility might not 
need to be permitted or under interim status, provided that the 
receiving facility is allowed by the receiving state to accept such 
waste. 

In your letter, you describe a situation similar to the one 
addressed in the January, 1990 clarification notice, regarding "the 
transportation and management of treatability study samples. In 
your example, a treatability sample is transported from a~state 
which regulates the treatability sample as a hazardous waste 
(because it does not have the exclusion), to a state that has 
adopted the exclusion, and therefore does not regulate the sample 
as a hazardous waste. You ask whether the hazardous waste manifest, 
which is required in the originating state, can specify a 
treatability study facility as the "designated facility" even 
though it does not have a permit or interim status. Furthermore the 
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facilities which perform the treatability studies in some cases do 
not have permits or interim status. 

As an initial matter, you should be aware that the 
interpretation of the definition of "designated facility" in an 
authorized state is a matter of state law. An authorized state may 

~. interpret the provisions of this regulation in a more stringent 
::j manner . Therefore, any interpretation of the term expressed inthis 

letter reflects only EPA's interpretation of the definition of 
"designated facility" and should be confirmed with the appropriate 
state agency in the authorized state. 

The primary reason for the January 23, 1990 amendments was to 
state clearly that EPA interprets the manifest requirement and the 
designated facility definition as not prohibiting the shipment of 
hazardous wastes from states where the waste is hazardous to 
authorized states where the wastes is not hazardous. The clarifying 
amendment to the definition of mdesignated facility" was to address 
one specific scenario to which this interpretation applies. By 
adding the clarifying language regarding newly listed wastes, EPA 
did not intend to preclude the interstate waste shipment of wastes 
in similar situations. EPA believes that the shipment of 
treatability samples is directly analogous to the shipment of newly 
regulated wastes. In both cases, protection of human health and the 
environment is somewhat assured by the threat of potential future 
liability for the generator and the receiving facility arising out 
of management of the wastes and by federal and state standards that 
apply to the receiving facility. EPA noted,that Subtitle D 
standards would apply to facilities receiving newly listed wastes; 
facilities conducting treatability studies would have to comply 
with 261.4(f). Finally, it is plainly apparent that this 
interpretation is consistent with the purposes of the treatability 
exemption. If you choose to follow this interpretation, the 
generator should arrange for the designated facility owner or 
operator to sign and return the manifest to the generator, and for 
out of state transporters to sign and forward the manifest to the 
designated facility. Although the receiving state may not require 
the completion of the manifest loop, the originating state would 
likely require the return of the manifest. 

you suggest that an alternative approach to address the 
interstate shipment problem would be to determine that the 
treatability study exclusion is a HSWA provision. In the course of 
the rulemaking, the Agency determined that the exclusion was not a 
"requirement or prohibition" pursuant to HSWA. We believe that any 
reexamination of this matter would result in the sane conclusion. 
Furthermore, a HSWA designation would not be a panacea for the 
transportation of samples since even a HSWA exclusion would not 
supersede an existing, more stringent state requirement, and 
therefore would have no practical effect in states where the 
treatability exclusion has not yet been adopted. 

If you have any further questions regarding this clarification 
of the term "designated facility," please call Wayne Roepe of my 
staff at (202) 260-2245. 

Sincerely, 
Sylvia K. Lowrance 
Director 
Dffice of Solid Waste 
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ENVIRONMENTAL PROTECTION 
AGENCY 

For Furrberdwrmmtation and 
ioformatim eee Docket Number 
F-87-TSRF-FTfFF. 
FOR FUUI’NER tNFOWAnON CONTw;p. 
The RCRA/Superftmd Hotline toUti 
at @WI 424-9348 in Washington. DC or 
at (202) 362-3OW. For techuical 
information contact Mike Petrusks. 
Office of Solid Waste jW?QwRJ,, Us 
ElwirorlmeBtal FmtMtion Agency, 4ul H 
Street SW, Waahb@on. DC 294w. 
(202) 475-8888 

requirements when: [I) The sample is 
betng uansponed to the laboratory for 
taetiag or is betog transported back to 
the mmple collector after the tasting. (2) 

.tbe sample is being stored by tbe sample 
coilector or laboratory before testing or 
after testing prior to ib ntum to the 
@meeaton (3) the sample is being 
analyzed to determine ib characteristica 
oroom@tiom or (4) the sample is 
being stond at the laboratory for a 
epecific pttrpe such 8s a court case or 
mfcrcement action. However. samples 
subject to the exemption muat still 
comply with U.S. Deparbnent of 
Transportation (DOT). U.S. Posbl 
Servtca jUSpS). or other appiicable 
ebfppicg nqakemenb. The sample must 
be Packaged so that it does not leak 
spiu orvaporize from ib packaging. 

lZte Agency granted ti exclusion 
because of the de minimis public health 
aodemimamentaI tiske involved. In 
particular. the Agency found that certain 
hardivea abeady exisbd that would 
aseore protection of human health and 
theecvimcment without requiring these 
segla to be subject to the fall set of 
Raource Conservation and Recovey 
Ad @lCRA) hazmdous waste 
regdatloar. These incentives include (1) 
the cwb aea&ted with sample 
oolkcttoa sbipptng. analysis. and 
storage: (ZJ the generator’s need to 
obtafa reatdb of aoalyses to determine 
if and how they moat comply with the 
RC2tAlmserdous waste requirements: 
and@) tin comiderable likelihood that 
a twtiug laboratory would return the 
aample to the generator ae part of a 
uxzixactwlagreemeat Lpmtly based oa 
the ,genentor’r desire to pmtect 
paprieb~ Information end partly 
hued oa the testiog laboratory’s desire 
Is avoid the wsb of dtnposaf]. reducing 
thacmxern that the sample would be 
r%7dbddbly dIspodTbhc preamble 
a&M that Ihe exclusion did not oover 
bsge.eiw sampice that are used in 
mutability or other testing at pilot rule 
oraxparboental facilittcs. However. the 
pmamble did not s~eci.fy whether the 
srrlwioa applied to smaU- or bench- 
scab kaatabttty stwlin at laboratories 

. oeorb ksting facijitisr Today’s fiaaf 
de dkaly iuidmser IhIlt issue. 

_. 

_ 

aI CFR Parta 260 and 291 
[SWH-FRL-335041 

ldentlflution and Llatlng of Hazardous 
Wasts Treatability Studlea Sampk 
Sxemption 

mwcv: Etwimtunenbl Pmtectios 
Agency. 
AmtON: Fld ride. 

SUY~NI: Ott September la 1987, the 
Environmental Pmteaion Agency IEpA) 
published a Notice of Data AvaUabUlty. 
which requested comment on whether 
the sample exclusion pmvtsion ahotdd 
be expanded to include waste samples 
used in small-scale beatability studies. 
The sample exclusion pmvtsion exempts 
from regulation under Subtitle C of the 
Resoume Conservation and Recovery 
Act (RCRA) waste samples collected 
solely for the purpose of monitoring or 
testiq to determine their characteristics 
or compositton.Tbe Notice alao 
presented tnformation and requested 

~~~~igltit~~pw 
e 

As a reatdt of comment3 received, 
EPA ia today tssuiog a Snal rule that 
Conditionally exempb waste aamplaa 
wed in small-scale treatability studies 
from Subtitle C regulatiru 
Consequently. geoeratmaoftbrua& 
samples and owllen or operatom of 
laboratories m ~faotliis 
$ul&wch~sbv;tndia WiR 

h=rdow waste rqdaticw. N 
the vmUtiat ~~7ttit~115k ~horr 

*oorucurrTheOSWDockatlslccaDad 
m the subbasement at tha followirq 
address and ia open hum 9un. to 4 
p.m.. Monday through Friday. exchrdiog 
Fedeal hoUdays: EPA RCRA Docket 
(sub-basement). 491 M Street 
Washingtoa DC 20aa 

SW. 

The public must make en appointmat 
[to rwtew docket mat&.als) by calling 
@Q21475+327. Refer to Docket number 
~-6MSSGFFFFF when mekitq 
appointmenb to rev& any backgmtmd 
dmuzmtation for ti ndemakmg. 
Copies wet 81.15 per page. Copies of tha 
hkround dommmat entitled 
*sUmmary and EPA Rapormae lo Fubllo 
G-Enb on tbc Sepbmber la 1987 
No& of Data AvdabUlty and Requert 
for Comment and the September 25. 
2@l Interim Fmal hula” are available 
fm viewing in the OSW Do&et Room 

E”FPt.WEN7ANY INFQNMATIOIC 

L Sack#oaod. 

2 Iochuion of Litter Compe&tPy aad 
Other studin 
sE5scbonaxpmbmofH 
WLStm 

oBsepbmbar251sa (ssa4abEp 
47429). EPA issued an interim &rJ& 
that amdttionaUy exempted hornthe 
Suhtlue c hazardous waste regt&im 
arty woeta sampla collectad w&k, 
the purpose of moo&&g or taettng b 
determINe IkIr cbAracterIEllm QE 
~~~~~lM&thdu” 

mquimaabofPutr~Elllmd281 
the beatmeat stcroge. ad pen&t& 
requfmmaabofPartr2S4,2&S,sodPP 
In pertlcular. the tQtlLsucne exw 
warta aemplee boom the Subtitla.C 

The preamble of the 1481 interim final 
I& also ntated that the Agency had 
amsfdered and mjacted a quantity limit 

.for the aataplw subject to the exclusion 
RE basta for thie was &at the available 
fnkmatioa indicated that the sire of 
wraplea rhipped for cherocbriaatica o* 
dytialpnrpotn usually did not 
exceed1 pl!oa Therefore. the Asatm7 
em ooonccd to set a specific quantity 
limit Howwet. the preamble also stated 
shot IFA would conrider imposing a 
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limit on sample size if comments or 
experience indicated that such s limit 
was necessary (46 FR 474427). 

While the comments received on the 
lssl interim final role generally 
supported the exclusion for samples 
shipped for waste charsctetiation, a 
large percentage of commenters also 
recommended tbat the sample exclusion 
provision be expanded to include waste 
samples used in treatability studies. 
including large-size samples used in 
pilot-scale units or at experimental 
fscilitiee. 

Furthermore, on June 2.1987, the 
Hazardous Waste Treatment Council 
(HWTC) submitted s n&making 
petition requesting that the Agency 
promulgate regulations to provide 
limited exemptions fmm the permitting 
requirements of RCRA to facilities 
conducting treatability studies. The 
petition proposed s three-part solution: 
[I) Expand the sample exclusion 
provision to allow treatability tests to be 
conditionally exempted f&n regulation: 
(21 expend the Comprehensive 
Environmental Response, Compensation 
and Liability Act (CERCLA) permits 
exclusion at 40 CFR 3KU33(a)(3~ to 
include off-site trestability testing when 
performed at the direction of so EPA or 
State on-scene coordinator to implement 
s response consistent with CERCLA 
section 121; and (3) issue interim 
guidance to implement, at least in pert, 
the suggested changes described in [I) 
and (2) above (i.e.. interpret the existing 
sample exclusion in 40 CFR 281.4(d) to 
tnclude treatability studies, end issue 
interim guidance to on-scene 
coordinators regarding off-site 
treetabillty studies). The petition 
proposed several limitations for smalt- 
scale treatability studies. The petition 
also recommended regulatory changes 
that would allow large-scale treatability 
studies to be conducted provided that 
the facility complles with the 
manifesting requirements and certain 
intertim status etandards. (See section 
UC., Limitations. discussed below.) 

The petition asserted that immediate 
regulatory relief was needed because 
the present RCIU Subtitle C permitting 
requirements unnecessarily interiare 
with the experimentation andreseer& 

‘~necessary to evaluate the various 
treatment options for CERCL4 cleanup 

: scttvlties. HWTC further argued that 
i-these same problems will have a similar 
;;.effect on RCRA coneolive action. 
-.Agency experience with the Superfund 
i Innovative Technology Evaluation 
E ISITE) program end CWCLA cleanup 
2actions support the HWTc’s eesertion. 
:. Based on these r&tots (i.e., comments 
‘on the sample exclusion interim final 
rule. the HWTC petition. end SPA’s own 

experience), RPA published s Notice of 
Data Availability and Request for 
Comment on September la. 1957 (50 FR 
35279). The Notice reopened the 
comment period on the earlier interhn 
final rule and specifically asked whether 
EPA should expend the sample 
exclusioa pmvtsion in 40 CFR 261.4(d) to 
include waste samples used in smali- 
scale treatability studies. The Notice 
also presented information and 
requested oomment concerning the 
appmpriete ltmitettona that could be 
imposed if the sample exclusion 
provision were expanded. 

Almost sli commenters to the notice 
recommended that the Agency expand 
the sample exclusion provision to 
include waste samples used in small- 
scale treatability studies. The 
commenters generally agreed that the 
Agency could promulgate such an 
exclusion and allow meaningful studies 
to be conducted because of the de 
minimis Fisk to human health and the 
environment. However, a number of 
commenten ergued that the limitetions 
discussed in the Notfoe were overly 
stringent and suggested that higher 
limitations be ellowed. 

Based on the Agency’s own 
experience and the comments received. 
EPA is today issuing a final role that 
conditionally exempts waste samples 
used in small-scale treatability studies 
from regulation under Subtitle C of 
RCRA. The Agency will address the 
second part of HWTc’s petition 
concembg larger scale studies at s later 
date. The remainder of the preamble 
dtscussas the major comments received 
on the Notice of Data Availability end 
EPA’s response to them. AU other 
comments, both from the Notice of Data 
Avatlabiltty and to the original lntertm 
fins1 rule. em discussed in a background 
document that is available in the docket 
to this rulemaking. (See EPA RCRA 
docket address in preceding section.) 
II. Dtsoussiw of Major Issues 

A. Introduction 
A total of 49 comments were received 

in response to the Nottoe of Data 
Availability. The commenters in general 
agreed with HWTC that the Agency 
should expand the sample exclusion 
provision to apply to waste sempies 
used in small-scale treatability studies. 
However. there was a wide range of 
optnion es to the scope of activities that 
should be allowed under the exemption 
end the appropriate limitsttons that the 
Agency should impose. Before 
discussing these, however. it is 
appmprtate to discuss the need end 
rationale for today’s rulemaw. 

In the Agency’s experience. permining 
requirements for offsite treatability 
studies have resulted in delays in 
evaluating remedtation slternatives for 
both CERCLA site clean-ups and the 
RCRA corrective action pmgram. 
Additionally. the current end upcoming 
Lend Disposal Restrictions Program is 
another factor arguing strongly for e 
need to develop alternative keatment 
technologies. 

The overriding objective of Congress 
in the 1954 RCRA Amendments-to 
reduce land disposal of hazardous 
wastes-has already resulted both in 
heavy demands for existing treatment 
technologies end in increased urgency 
for developing new and better treatment 
methods as an alternative to the land 
disposal of hazardous waste. In 
addition, developing techniques to 
minimize the generation of hazardous 
waste. and to promote recycling end 
reuse of waste, em all important Agency 
goals and Congressional mandates. EPA 
is committed to facilitating research and 
development activities that will help. 
meet these objectives. 

The Agency believes the current 
regulatory framework that sets forth 
RCRA permitting requiremeats for 
Subtitle C facilities is unnecessarily 
stringent for regulating certain activities, 
e.g., small-scale treatability studies. As 
noted above, comments in 1981 
suggested e need to extend the sample 
exclusion provision to treatability 
studies because of the low risk and the 
large benefits of conducting these 
stodies if RCRA uermits were not 
required. - 

The HWTC petition summerizes tbts 
position on behalf of many facilities that 
conduct keatebility studies 88 part of 
their research aotivities. In addition. 
HWTC stressed that the development of 
new treatment capacity, needed to meet 
the demands placed on industry as the 
land dtsposal restricttons take effect, is 
not facilitated by the cutrent 
regulations. The potential lack of 
treatment aapaoity. using either new or 
improved existing teohnologtes. means 
thet EPA may have to issue addttioaal 
vsrisnces to the land disposal 
restctcttonaposiog an hxceased threat 
of ground water end surface water 
contamhlation. 

bfShltSti8 lumecessary regldetary 
barriers to conducting tmatability 
studies is, therefore, contrary to the 
Agency’s implementation of the 
mandated lend disposal restrictions. 
Furthermore. these reg.&tory barrimr 
send the wmng message tb the regulated 
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community. The Agency intends to 
promote. not defeat, research end 
development in support of the national 
objectives to reduce land disposal of 
hazardous wastes and to increase 
reliance on waste minimization and 
treatment technologies that reduce risk 
to human health and the environment 
However, the Agency remains pledged 
to carry out its primary statutory 
obltgatlon to ensure that removing 
regulatory barriers does not result in 
unwarranted or increased risks to 
human health and the environment. The 
Agency has determined that this 
balance can be pmperly maintained in 
promulgating a RCRA exemption for 
small scale treatability studies. 
2. Lletemdnotion of De Minimis Risk 

Since Congress passed RCRA in 1976, 
the Agency has develrrped and 
implemented a “crad!e to grave” 
program to protect human health end 
the envimnment from the improper 
management of hazardous wastes A 
principal purpose of the RCRA 
hazardous waste regulations is to ensure 
that hazardous west88 are safely 
transported to facilities properly 
designed and operated to manage these 
wastes in a manner that will minimize 
the threat to human health and the 
environment. Hazardous waste 
generators. transporters. and owners 
and operators of treatment, storage. and 
disposal facilities (TSDFs) each have 
specific responsibilities for properly 
managing those wastes defined as 
hazardous. 

The Agency believes that it can 
exempt hazardous waste that’is used in 
small-scale treatability studies from the 
RCRA hazardous waste regulations 
because a number of factors wiU 
combine to ensure that the risks to 
human health and the environment are 
de minimis. These factors include: (1) A 
limitation on the size of the sample that 
is exempted; (2) the high cost of 
collecting and shipping the sample; (3) a 
limitation on the quantity of waste that 
can be shipped at any one time: (4) the 
applicability of the Department of 
Transportation (DOT). U.S. Postal 
Service [USPS), or other regulations 
governing the transportatton of 
hazardous materiels: (5) a limitation on 
the amount of hazardous waste that can 
be stored at a laboratory or testing 
facility: (6) a limitation on the amount of 
hazardous waste that may be processed 
We.. tested in a treatability unit] in any 
one day: (71 the prohibitive costs 
involved in conducting legitimate 
beatability studies as an alternative to 
commercial treatment end disposal; (5) a 
limitation on the time that a waste 
sample used in a treatability study or 

any residues generated from such 
studies may remain at the laboratory or 
testing facility without being subject to 
the hazardous waste regulations: (9) the 
RCRA requirement that eny unused 
sample end residues fmm e treatability 
study must still be managed as a 
hazardous waste (if, in fact, it is still 
hazardous); and (10) certain reporting 
end recordkeeping requirements that 
will enable the Agency to conduct 
inspections and bring enforcement 
actions against persons who abuse this 
exemption. In addition, regulations and 
requirements administered by other 
Federal agencies such as the 
Occupational Safety and Health 
Admlnistmtlon (OSHA] also ensure 
proper management. 

Tha Agency believes that all the 
above factan conhibute to en argument 
for de minimis risk. Some factors, such 
es the sample size. shipment size. 
transportation standards, end storage 
limitations. directly relate to the de 
minimis risk in each phase of the 
treatability study process. Other factors 
such as the recordkeeping end reporting 
requirements and the one-time lDo0 kg 
per waste stream limitation ensure that 
treatment and disposal of hazardous 
waste do not occur under the guise of 
conducting treatability studies. 

More specifically. under the 
conditional exemption being 
promulgated today, the generator or 
sample collector may not ship more than 
one of the following in any single 
shipment: (1) 10~) kg of non-acute 
hazardous waste: (2) 1 kg of acute 
hazardous waste (see 40 CFR 261.33(e)); 
or (3) 250 kg of acute hazardous waste 
that is contained in contaminated soils, 
water. or some other contaminated 
medlum. Since the shipments remain 
subject to DOT. USPS, or other 
applicable shipping regulations. they 
must be packaged and labeled in the 
same manner as other shipments of 
hazardous materials. One difference is 
that these waste samples will not 
require a manifest. EPA believes that a 
manifest is not required in this situation. 
since the generator is spending large 
sums of money to obtain the results of a 
treatability study. Thus, it is highly 
unliiely that the sample would be 
indiscriminately disposed. Furthermore. 
the genersror or sample collector is 
likely to have e contractual arrangement 
with the laboratory or testing facility 
conducting the tieatability study either 
to have the facility return any unused 
sample and/or sny residues that are 
generated from the treatability study for 
subsequent manifesting end shipment to 
s designated facility (see 40 CFR 230.10) 
or recycling facility or to have the 

laboratory or testing facility directly 
manifest and ship the wastes to an 
appropriate designated facility within 
specified time limits. Unless the context 
otherwise requires. the use of this term 
in today’s preamble and nde does not 
imply that the facility is required to he 
permitted or to have interim status. The 
generator must also maintain copies of 
the shipping papers and the contract 
with the testing facility for a period 
ending 3 years from the completion date 
of the study. 

The operator of a vehicle transporting 
waste samples is still required to comply 
with the applicable DOT requirements, 
including notltication of the National 
Response Center in the event of a 
hazardous material spill of more than a 
renortable wantitv end initiation of 
clianup me&ureswin accordance with 49 
CFR 171.15. 

Ownets and operaton of a laboratory 
or testing facility conducting such 
heatability studies must comply with 
the limitations regarding shipment, 
storage. treatment rate, end disposition 
of unused sample and residues after 
completion of the studies. The overall 
limitations on storage end treatment 
rates. discussed later in today’s 
preamble, are sufficiently restrictive to 
compel a laboratory or testing facility to 
carefully coordinate the size and timing 
of treatability sample shipments. The 
owners and operators of these 
laboratories or testing facilities must 
also comply with applicable regulations 
promulgated by OSHA. 

Further business end financial 
incentives compelling a laboratory or 
testing facility to properly handle these 
samples include the cost-intensive 
nature of conducting treatability studies. 
the need to provide the client with 
documented test results. the desire of 
the laboratory or testing facility to 
maintain its corporate reputation, and 
the desire to avoid any Hsbllity. After 
the treatability study is completed, the 
owners or operators of e laboratory or 
testing facility must either return the 
unused sample and residues to the 
generator or manifest and ship them to e 
RCRA designated facility [if the mate&l 
is a RCRA hazardous waste) within the 
time limitations specified. A laboratory 
01 testing facility not operating within 
these limitations must comply with the 
appropriate RCRA requirements. 

Finally, the Agency isstipulating 
recordkeeping and reporting 
requirements that will document 
compliance with the limitations and will 
allow the Agency to take enforcement 
action against persons who attempt to 
abuse the exemption. The specific 
reporting and recordkeeping 
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requirements are discussed later in 
today’s preamble. 
B. Scope of the Exemption 
1. Definition of Treatability Study 

In the Notice of Date Availability, the 
Agency included a definition of 
“treatability study” similar to that 
proposed by HWTC. Acoording to this 
definition, a treatability study is one in 
which a re!atlvely small amount of 
hazardous waste is subjected to a 
known tret.tment process to determine 
the following: (I] Whether the waste is 
amenable to a treatment process: (2) 
what pretreatment (if any] is required: 
(5) the optimal process conditions 
needed to achieve the desired treatmenb 
[4) the efficiency of the treatment 
process: or (5) the characteristics and 
volume of residuals from e particular 
treatment process. (See 52 FR 3528oJ 

The commenters generally agreed 
with the definition of treatability study. 
However, many commentera expressed 
concern that the use of the term “known 
treatment process” was overiy 
restrictive end might hinder the 
development of innovative technologies. 
Thus. these commentera recommended 
that the word “known” be deleted from 
the definition in the final ride. HWTCs 
proposed regulatory langusge did not 
include a restriction to “known” 
technologies. 

The Agency agrees with these 
commentera. As stated earlier. it is 
important to promote the development 
of treatment technologies that will 
reduce the lend disposal of hazardous 
waste and increase the reliance on 
waste minimlsatlon and treatment 
technologies that reduce risk to human 
health and the environment. In so dofng, 
EPA does not want to restrict industry 
to the technologies that are already 
established or “known”: rather, it wants 
to promote the development of 
innovative technologies. Therefore, the 
Agency has modiffed the definition of 
“treatability study” accordingly. At the 
same time. it is concerned that the 
treatability study sample exemption 
may be improperly used as a means to 
avoid regulation whenregulatfon is 
.~arranted. To prevent this, EPA has 
mcluded specific language in the 
deflnitfon of treatability study to guard 
against such abuse. This language 
makes it clear that the exemptlon is for 
the evslustlon of a treatment process 
end is not to be used for commercial 
treatment or disposal of hazardous 
waete. Furthermore. the Agency 
emphasizes that the defmltion of 
treatability studies covered under the 
exemption does not apply where the 
Practice could result in a sigrdflcant 

uncontmlled release of hazardous 
constituents to the environment. It 
would, therefore, include neither open 
burning nor any type of treatment 
involving placement of a hazardous 
waste on the land [e.g.. in situ 
stahilisatlon). 

Several commenters also suggested 
that the Agency list, in the rule, the 
types of treatment studies to be included 
in the final defmitlon Although the 
Agency can see some merit in this 
suggestion, it has decided not to 
incorporate a specific list into the 
regulations. EPA believes that such a list 
could hinder the development of 
innovative technologies. For example. if 
it included a list in the rule, the Agency 
would be required to go through 
rulemaking before new or innovative 
treatment technologies would get the 
benefit of the treatability exemption. As 
previously discussed, the Agency 
believes that as long as the limitatfons 
imposed in today’s rule are met. any 
treatability study will pose a de minimis 
risk. Examples of the types of 
treatability studies included in the 
exemption are physical/chemical/ 
biological treatment, thermal treatment 
(incineration. pyrolysis. oxidation. 
combustion] solidification, sludge 
dewaterfng. volume reduction, toxicity 
reduction. and recycling feasibility. 
2. Inclusion of Liner Compatibility and 
Other Studies 

In the Notice of Data Availability, the 
Agency solicited comment as to whether 
the exemption should include other 
waste testing studies. such as liner 
compatibility studies. Many commenters 
agreed that the exemption should be 
expanded to include other types of 
studies. The commenters argued that, in 
addition to liner corn atlblllty studies. 
the exemption shot9 1 else include 
studies of corrosion, toxlcologfcal and 
health effects, and other matedsl 
compatibility studies (e.g. pumps and 
personal pmteotive equipment). While 
such studies am not strfctfy treatability 
studies under the proposed del?nltlon, 
the commantere argued that waste 
testing is necessary to develop lmpmved 
hazardous waste management 
technologies. 

The Agency agrees with the 
commenters that such studfes. although 
not strictly treatability studies, ere 
necessary for the further development of 
hazardous waste management 
technologies. Furthermore. the Agency 
beHaves that such studies can be 
conducted using small quwtlties of 
hezardous waste under laboratory 
conditions. Also, these types of studles 
are subject to the same fmancial and 
business incentives for safe handling as 

are treatability studies. Therefore, with 
the hnpositfon of the limitations in this 
find rule. these studies will involve only 
demizdmis risk and need not be subject 
to RCRA permitting regulations. The 
Agency is, therefore. dOWing the 
following types of studies to be 
conducted and exempted under the 
hazardous waste regulations: liner 
compatiblllty at&es, corrosion studies, 
toxicological and health effects studies. 
and other material compatiblhty studies 
(e.g.. relating to leachate collection 
systems, geotextile materials, other land 
disposal unit requirements. pumps and 
personal protective equipment). 
2. Effects on Exporters of Hassrdous 
Waste 

SPA, in today’s rule. is exempting 
samples sent for treatability studies 
from Subtitle C requirements. These 
include the requirement to notify EPA 
prior to export of hazardous waste (49 
CFR 262.50 et seq.]. At the time export 
requirements were promulgated. EPA 
discussed in the preamble its rationale 
for allowing the export, without 
notification. of wastes exempt from 
manifesting requirement8 (51 FR 26664. 
August 6,1966). In this discussion on 
export notigcation requirements, EPA 
specifically focussed on the sample 
exemption in 40 CFR 261.4(d). 

The rule promulgated today expands 
the scope of this exemption as 
contemplated in 1966. For the same 
reasons discussed in the August 6.1036, 
rule relating to B 261.4(d) samples (51 FR 
26664 etseq.), exporters of treatability 
study samples who comply with the 
lhnttations of today’s rule me also 
exempt fmm the export notification 
requfrements of Subpart E of Part 262. 

While the Agency is exempting these 
treatability study samples from the 
export notlficatlon requirements at this 
time. the Agency is revisitfog the 
question es to whether it should exclude 
unmanifested waste from the export 
notification requirements and may 
modffy its position in the future. 
C. bizdtatibns 

In the Notice of Date AvaIlability. the 
Agency requested specific comment on 
what types of Hmitatlons should be 
placed on the exemption lf it were to be 
expended to fnclude treatability studies. 
In addlbion. EPA specigcally requested 
comment on the limitations suggested by 
the HWTC in its petition. The HWTC 
suggested quantity limits for shipping. 
storage, end treatment of hazardous 
waste samples for the purpose of 
conducting a treatability study. In 
particular, the Notice suggested the 
following Ilmlts: (1) No shipment may 
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exceed 250 kg: (2) no more than 1999 kg 
of exempted waste [including residues 
derived from the treatability study] may 
be present at the laboratory or testing 
facility conducting the treatability study 
at any one time: and (3) no more than, 
250 kg of exempted waste may tie 
intmduced’into the treatability study in 
any one day. 

A wide range of opinions concerned 
appropriate limitations that would 
provide for meaningful treatability 
studies. While most couunenters 
believed that the limitations they 
suggested were necessary to conduct 
treatability studies. no commenters 
provided d&indicating that their 
suggested limits were protective of 
human health and the environment. The 
following indicates the range of quantity 
limits proposed by couunenters for 
shipment. treatment, and storage: 
Shipment: 

mean quantity: 554 kg 
standard deviation: 794 kg 
range:250to4000 kg 
most frequently cited suggestion: 250 

kg 
Treatment: 

m&1:448 kg 
standard deviation: 417 kg 
range:zaoto 2~00 kg 
most frequently cited suggestion: 250 

kg 
storage: 

mean: 2ooO kg 
standard deviation: 2235 ka 
range:250tolO,CGOkg ” 
most frequently cited suggestion: 1000 

kn 
Many commentem were supportive of 

the limitations suggested by HWTC in 
its petition. However, some commenters 
argued that the limitations suggested In 
the notice were not sufllcient; although 
these commenters provided no data 
suggesting that their limits were 
protective of human health and the 
environment, they maintained that 
larger quantities of waste sample were 
necessary to conduct treatability 
studies. In particular, some commenters 
argued that the storage limitations were 
unnecessarily restrictive. Additionally. 
some commenten urged that a higher 
treatability study limit was necessary as 
some of the treatability tests required 
quantities of waste in excess of 1OCXI kg. 
Finally. some commenters recommended 
that the Agency include a mechanism 
for approval of case-by-case variances 
from the HWTC quantity lhnitations or 
the quantity limitations ultimately 
chosen. 

Nevertheless. all commenten 
generally agreed that suitable 
limitations combined with economic 
forces would prevent the exemption 

from becoming a means to circumvent 
the RCRA Subtitle C regulations for 
treatment and disposal of hazardous 
waste. Additionally, many commenters 
noted that it would not be economically 
feasible for a person to perform an 
endless series of tests, since treatability 
study costs are much higher than 
commercial treatment or disposal costs 
on a per pound basis. I” particular, 
Shirco fTSRP-CUl] stated that most 
treatability tests badunit costs greatly 
in excess of costs associated with 
treatment and disposal options. Shirco 
cited an example where beatability 
study costs were about h.CCtl per pound 
versus $Q.tM to $1.20 per pound for 
disposal at a commercIe1 facility. 
Numerous other commenten stated that 
the high costs associated with 
perfomting treatability studies would 
render invalid any concern the Agency 
had that the exemption could become a 
“loophole” in the RCRA Subtitle C 
regulations. 

The Agency believes that the 
limitations established in this exemption 
will ensure that it does not become e 
“looahole” and will ensure de minimis 
risk so that no significant threat to 
human health and the environment will 
occur. The following sections discuss 
the limits selected by the Agency and 
present the rationale for the limitations 
adopted. 
1. Quantity Limits par Waste Stream per 
Treatment Process 

In response to the Notice of Data 
Availability, several ccuunenters 
recommended that limits should be set 
for each generated waste stream to 
guard against the possibility that 
generators and facilities might conduct a 
plethora of treatability studies in lie” of 
hazardous waste treatment or disposal. 
While data was provided that would 
suggest this would not happen. the 
Agency has decided that sotne 
1imitatIons should be Imposed as en 
extra precaution. Thus. to avoid the 
potential for such s” abuse, the Agency 
has first made it clear In the definition of 
“treatability study” that the exemption 
is for the evaluation of a treatment 
pmcess and is not to he utilized as a 
commercial treatment option. In 
addition. the Agency has placed limits 
on the amount of waste that can be 
subject to a treatability study evaluation 
par generated waste stream. Thus, the 
rule provides for a” exemption of 1~~9 
kg of non-acute hazardous waste per 
waste stream per treatment process; 2 
kg of acute hazardous waste per waste 
stream per treatment process; or 259 kg 
of solls. water, or debris contaminated 
by acute hazardous waste per waste 
stream per treatment process. The 

Agency, in making this decision. realizes 
that a generator may need to evaluate 
alternative treatment processes for a 
particular waste stream. EPA believes 
that the limits set will be adequate to 
allow sufficient studies to be conducted. 
Furthertnore. the quantity limits are 
consistent with other limits discussed 
elsewhere in today’s preamble. 

The Agency is broadly defining 
“waste stream” such that a waste 
stream and the quantity limit are not 
based on the EPA waste code alone: 
rather, the Agency will interpret and 
apply the quantity limit for each medium 
or physical form in which the waste 
appears. The Agency believes that this 
broad interpretation is necessary since 
each medium [i.e., soils. water..or 
debris] might require a different 
treatability study and may need to be 
shipped to a different laboratory or 
testing facility for such studies to be 
conducted. The Agency is also broadly 
defining “treatment process” to allow a 
generator to evaluate various alternative 
approaches. For example. a generator 
could send 1000 kg of non-acute 
hazardous waste, or 1 kg of acute 
hazardous waste, or 250 kg of soils. 
water. or debris contaminated with 
acute hazardous waste for each 
generated waste stream to a “umber of 
different processes: biological treatment. 
incineration. fIxatlon. etc. As allowed by 
this exemption. the generator or sample 
collector would be limited to a total of 
1~0 kg of nonacute hazardous waste of 
a particular waste stream to investigate 
alternative fixation processes (or, as 
applicable, 250 kg of soils, water, or 
debris contaminated with acute 
hazardous waste, or 1 kg of acute 
hazardous waste). The Agency has 
selected the above limits racoguizlng 
that in some instances there may be a 
need to evaluate alternative treatntent 
processes. Finally. the Agency has 
decided not to put any limits on the 
number of treatability studies that a 
laboratory or testing facility can perform 
per year. However, if this proves to be a 
pmblem. the Agency may consider 
additional regulations. 

As noted above, some couuuenters 
suggested that higher quantity limits are 
necessary in order to evaluate certain 
treatability study processes or that 
additional amounts of waste may be 
necessary in Instances where 
unforeseen circumstances have affected 
the results of all or part of a treatebtltty 
study evaluatto”. They suggested that 
case-by-case allowances in excess of 
the amounts speclfled above should be 
made available if need can be 
demonstmted. The Agency agrees that 
saute flexibility should be made 
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available to ellow studies to be 
completed properly. However, the 
Agency wishes to ensure that adequate 
controls me placed on all such 
evaluations to protect hitman health end 
the environment. Accordingly. the 
Agency has included a provision that 
allows the Regional Administrator to 
grant requests for waste stream quantity 
limits in excess of those specified ebove, 
up to en additional 500 kg of non-acute 
hazardous waste. 1 kg of eoute 
hazardous waste. end 250 kg of soils. 
water. end debris contaminated with 
acute hazardous weste. The Regional 
Administrator shell only allow 
additional quantities of haznrdous 
waste when it ten be demonstrated that 
one of the following circur dtences or 
situations exist: (1) That there has been 
sn equipment or mechanical failure end 
that edditional waste is needed to 
conduct e study: (2) that there is e need 
to verify the results of a previously 
evaluated treatment process; (3) that 
there is e need to study end analyze 
sltemative techniques within e 
previously evaluated traahnent process: 
or (4) that there is e need to do further 
evaluatiou of an ongoing treatability 
study to determine final specifications 
for treatment. These adjustments may 
be authorized only if the 1wO kg (or 250 
kg for solls. water, or debris 
contaminated with acute hazardous 
waste. or I kg for acute hazsrdous 
waste) quantity limit per waste stream 
per treatment process has been 
subjected to a treatability study 
evaluation end insufficient data ere 
available to properly design e treatment 
process. When authorizing additional 
quantities, the Regional Administrator 
will only suthorize adjustments for the 
minImum quantity necessary to 
complete the treatability study 
evaluation. The Agency believes that 
most treatability studies can be 
completed utilislng en extra 250 kg of 
sample or less, end only in unusual 
circumstances will quantities greeter 
then 250 kg be required. 

Generators and/or ssmple collectors 
seeking such en authorization for 
additional quantities must furnish 
sufficient infomtation to the Regional 
Adtnlnistreton to varl& that they have 
met the conditions allowIng for quantity 
*diustments. Generators and/or sample 
collectors will be required to submit. in 
writing. the specific reeson why an 
sdditional qusntity of sample for the 
treatability study evaluation is 
n*cessary (Le.. one of the four aituatlons 
described above]. He or she shall slso 
Provide: (3) Verification of the 
eddItional quontity necessary; [z) 
dccumentatlon accounttng.for all 

samples of hazardous waste from the 
waste stream which have previously 
been sent for treatability study 
evaluation: (3) e description of the 
technical modifications or change in 
speclflcations which will be evaluated 
end the expected results: and. (41 if 
further study Is being required due to 
equipment or mechanical failure. the 
generator end/or sample collector must 
Include lnformatlon fmm the laboratory 
or testing facility indicating whet 
handling procedures or equipment 
improvements have been made to 
protect against further breakdowns. 

The Regional Administrator may 
perform or require addltional analyses 
and tnvesti ations es era necessary to 
determine t!te minimal amount of 
sdditional waste necessary to conduct 
the study end yield the additional date 
necessary to properly design and/or 
evaluate the performance of the 
treatment process. 
2. Transportation Shipment Limits- 
Generator and Facility 

The HWTC. in its petition. suggested 
that shipments of waste samples 
weighing less then 250 kg 
(approxhnately one standard 55-gallon 
drum) should be exempted when such 
samples ere being shipped for the 
purpose of conducting treatability 
studies. The petition also recognized 
that larger size samples might be 
necessary for conducting treatsbility 
studies on contaminated soils or water: 
hence, the HWTC recommended that e 
provision for exempting larger size 
samples should be availeble. A number 
of commentare indicated that the 25~kg 
shipment limit wes too restrictive end 
suggested that the limit be increased to 
1wO kg. These commenters argued that 
the risk associated with shipping e 
larger amonnt [e.g.. IMX) kg) is no greeter 
then that associated with four shipments 
of 250 kg each when one considers the 
potential for transportation accidents. 

After csrefnl oonslderetion of all the 
Issues, the Agency has decided to set e 
single shtpment limttatlon of IOM) kg of 
non-acute hazardous waste; 1 kgof 
ecute hazardous waste: or 250 kg of 
soils. water, or debris contaminated 
with ecute hazardous weste. These 
shipment limitations [which, in effect, 
govern the exemption from the RCRA 
hazardous weste transporter regulations 
end mantfesthtg requirements] will 
apply to the shipment of waste samples 
from the generator or sample collector to 
the laboratory or testing facility when 
such samples are being sent for the 
purpose of conducting e treatability 
study. The exemption will also apply 
when unused waste samples end 
residues generated by the trestabllIty 

study are returned to the generator or 
ssmple collector following completion of 
the study. 

The Agency is setting this limit to be 
consistent with the quantity limits set on 
generators for the amount.of waste that 
ten be subject to the treatability study 
sample exemption es discussed in the 
previous se&m. The Agency agrees 
with countrenters that ths risk 
associated with shipping the maximum 
limit of 1005 kg is no greater then that 
associated with four shipments of 250 kg 
e&h. However, it also believes these 
levels will pose de minimis risk. 

In addition. es already discussed. the 
Agency believes other factors exist that 
will ensure safe delivery of the waste 
ssmples to end from the laboratory or 
testing facility. For example. the waste 
samples will still be sublect to the 
applicable DOT or USPS regulations 
regarding shipment of hazardous 
materiels. If the shipments do not fell 
under DOT or USPS lurisdictton. the 
generator or sample collector end the 
laboratory or testing facility must follow 
the requirements for labeling end 
packaging es set forth by EPA in this 
amendment. The requirements stste that 
e satnple must be packaged so that it 
does not leek. spill, or vaporize from its 
packaging. In addition. the following 
information must accompany the 
sample: (1) The sample collector’s nome. 
address. telephone number. end EPA 
identification number: (2) the laboratory 
or testing feciltty’s name. mailing 
address. telephone number. end EPA 
idontlflcation number: (3) the quantity of 
the ssmple: (4) the date of shipment: end 
(5) e description of the sample. Finally. 
the Agency believes that most 
shipments will be considerably smeller 
than the hnit. since other forces, such es 
storage Ihnlts end treatment retes at the 
laboratory or testing facility. will require 
careful control of the *mount of waste 
shipped to the laboratory or testing 
facility. The costs to conduct the study 
and to collect. pack. end ship the sample 
will tend to limit the sample size to the 
smallest emount practicable. 
3. Treatment Rate LhnIt 

The HWTC, In its petition. suggested 
thst the treebnent rate limit should be 
250 kg per day per laboratory or testing 
facility. Many of the ccmnIantars agreed; 
however, others argued that the limit 
should be larger end that it should be 
based on either the number of treatment 
units or the number of treatment 
processes thet the laboratory or testing 
facility was capable of conducting. For 
example, if e facility wes capable of 
conducting several soil fixation studies 
or biologIca trestment studies et one 
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time, the” the limit sboqld be 250 kg per 
proces*. Other comnlenters agued for 
eve” higher limits. indicating that it 
should be 250 kg per unit. 

After reviewing the available 
information and considering the 
comments the Agency has edopted a 
treatment rate limit of 250 kg per day of 
“as received” waste for the entire 
laboratory or test@ facility. The term 
“as received” has been chose” by the 
Agency because some of the treatment 
processes involve the addition of non- 
waste material to reduce the 
environmental mobility of hazardous 
corutituente. “*Aa received” refers to the 
waste shipped by the generator or 
sample collector as it arrives et the 
laboratory or testing facility. Based on 
the information provided by the HWK, 
information submitted by other 
commenters in response to the Notice of 
Data Availability. aad WA’s own 
experience, the Agency believes that 
most heatability studies oen be 
conducted at or below the treatment 
rate limit of 250 kg per day. 

The Agency believes this level will 
allow many wastes to be treated and 
evaluated es pert of a treatability study. 
while posing only e de minimis risk to 
human health and the environment. For 
example. if e laboratory or testing 
facility were to conduct e treatebility 
study on a waste using bench-scale 
incineration and the study achieved a 
99% destruction removal efficiency, only 
e small amount of toxic material would 
be released into the environment. In 
most instances. the amount released is 
much lower than any level of concern. In 
addition. since in most cases these 
studies will be conducted on en 
intermittent basis, there is less concern 
with repeated exposure. 

Laboratories or testing facilities that 
are conducting treatabllity studies end 
that meet the treatment rate limit are 
exempted from the requirements to 
obtain a Subtitle C treatment permit. 
The Agency wants to emphasize that the 
purpose of the exemption is for 
conducting treatability studies, not for 
the commercial management of 
hazardous waste. The Agency believes 
that facilities anticipating the need to 
conduct en excessively large “umber of 
studies. or those having nmnerous 
treatment units allowing them to 
conducl msny studies concurrently. will 
probably need to obtain a Research,, 
Development. and Demonstration permit 
(40 CFR 270.65). It should also be noted 
that the Agency recently promulgated a 
new set of permitting standards-under 
Subpart X of Pert 264 (52 FR 46946. 
December 10.1987] for miscellaneoqs 
hazardous waste management units.The 

Agency is also considering developing 
regulations under Subpart Y that would 
establish permitting standards fol 
experiments1 facilities conduci@ 
research end development on the 
storage. treatment, or dispose1 of 
hezerdoue waste. 
4. Storage Limits 

The HWTC, in its petition, 
recommended that e facility be allowed 
to store 1000 kg of hazardous we&e on 
site without a storage permit, ee bng 88 
such waste is for the purpose of 
conducting treatability studies. HWTC 
argued that this amount is essentially 
equal to the small quantity generator 
(SQG) limits and that the loo0 kg of 
waste included all waste (both received 
waste end treated residue). Many 
commenters argued that the lOc+kg 
storage limit would not allow them 
sufficient inventory to conduct c&sin 
treatability studies or argued that the 
storage limit should be based on the 
number of units present et the facility. 

After evaluating this issue. the 
Agency has decided to adopt e storage 
limitation of 1000 kg per laboratory or 
testing facility. However. the Agency 
has also decided to specify the 10OO-kg 
storage limitation for “es received 
waste. The ZOO&kg storage limitation 
per laboratory or testing facility can 
include 500 kg of soils. water, or debris 
contaminated with acute hazardous 
waste or 1 ks of acute hazardous waste. 
The Agency is making it clear in this 
rule that the storage exemption only 
applies to laboratories or testing 
facilities conducting treatability studies. 
The quantity limitations allow sufficient 
inventory to conduct small-scale 
treatability studies while ensoriog de 
minimis risk to human health end the 
environment. Higher storage limita 
would not give us this same asnuance. 
Also lhe Agency notea. as discussed 
previously, financial and businees 
incentives ere present that help Lo 
ensure de minimis risk levels are 
maintained. 

The Agency limits for soils, w&r. 
and other debris contaminated with 
acute hazardous waste were selected to 
allow small-scale treatability atedies (0 
be conducted on media contaminated 
with dioxin wastes and certain 
pesticides such es aldrin end aldicerb. 
Although the 56Ukg storage limit is 
higher than that currently estebliehad 
for SQGs, the Agency believes that the 
SW-kg limit will still be pmtective of 
human health and the environment end 
pose deminimis risk, since in most 
instances the sample will only be stored 
fore short period of time prior to being 
utilized in a study. Forthern~ore. this 
category is limited. to materials in which 

the acute hazardous waste involves e 
contaminant in e medium such es water 
or soiL Therefore.EPA would expect the 
concentration of the ecute hazardous 
waete to be very low. Fwthe”“ore. the 
contaminant q ey be bound to the 
medium itself. For other acute 
hazardous wastes [i.e.. the actual listed 
waste). the Agency has adopted e l-kg 
limit consistent with the SQC 
*egUh3ti0lld. 

5. Residues end Unused Samples-lime 
Limitations 

Although the Notice of Date 
Availability did not propose any time 
limitations for completion of e 
treatability study. some commenters 
strongly recommended that sppmpriate 
time limits be placed on the storage of 
the “as received” waste samples and the 
residues generated from the treatability 
study. Suggestions on eppropriate time 
limits varied widely. However. the 
commentore generally indicated that 1 
year provides ample time to complete 
most treatability studies. 

The Agency is in agreement with 
co-enters that specific time limits for 
completing treatability studies are 
necessary. Time limitations are 
necessary to guard against potential 
abuses such aa use of a laboratory or 
testing facility for long-ten storage to 
ovoid treatment end disposal. Any 
untreated sample and any residue 
generated during the treatability study 
must be reamed to the generator within 
90 days of study completion or within 1 
year from the date of shipment by the 
generator to the laboratory or testing 
facility. whichever is earlier. Otherwise. 
these materials must be managed. by the 
laboratory or testing facility conducting 
the treatability study. es e RCRA 
hazardous waste (unless the waste is no 
longer hazardous). These time limits 
provide the laboratory or testing facility 
conducting the treatability study enough 
time to do the evaluation, but at the 
same time do not sllow persons to store 
these wastes indefinitely. The l-year 
time limit proved to be noncontroversial 
when adopted in other erees. For 
example, the l-year time limit is 
consistent with the speculative 
accumulation provision and the closed- 
loop tank pmvisio”. Under these 
provisions, persons or facilities holding 
materiels have I year to accumulate 
them before they ere potentially subject 
to regulation. 

Laboratories or testing facilities that 
do not return the unused sample or the 
residues to the generator or sample 
collector within the specified time limits 
ere subject to appropriate regulation. 
Facilities muet determine If they meet 
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the SQC requirements of D 251.5 or the 
accumulation requirements of 5 262.34, 
and they may need to obtain e storage 
permit and comply with its conditions. 
Once samples end residues m-e returned 
to the generator, they era no longer 
exempt under today’s rule. Ultimately, 
the unused sample and residues that are 
still hazardous must be manifested and 
disposed of in a RCRA-designated 
facility by the laboratory or tesdng 
facility. the waste generator, or sample 
collector. 

‘5. Mobile Treatment Units 
Although the issue of mobile 

treatment units [MllJs) was not 
addressed in the Notice of Data 
Availability and Request for Comment, 
concern was expressed over how this 
exemption applies to MT& EPA has 
determined that MTUs conducting 
treatability studies may qualify for this 
exemption. However, each MTU or 
group of MTUs operating at the seme 
location is subject to the treatment rate. 
storage. and time limitations end the 
notification, recordkeeplng. end 
reporting requirements that nre 
applicable to stationary laboratories or 
testing facilities conducting treatability 
studies. That is, a group of MTUs 
operating et one location will be treated 
es one MTU facility for purposes of 
5 261.4 (al end (fJ. Furthermore, these 
requirements apply to each location 
where an MTU will conduct treatability 
studies. 

Although the Notice of Data 
Availability did not specifIcally 
recommend that reporting end 
recordkeeping provisions be adopted, 
some commenters suggested that some 
form of t’aporting and recordkeeping 
should be required in the treatabllity 
study exemption. They argued that, 
without some form of reporting or 
recordkeeping requirements, EPA would 
“01 have a means of determining who is 
violating the exemption or the amount of 
Waste subjected to treatability studies. 

The Agency strongly egrees.with the 
wnmenters and believes that reporting 
and recordkeeping requirements are 
necessary to facilitate inspector review 

.‘*nd. if necessary, to sssist in 
enforcement action In fact, 40 CFR 
2l5.2[B already requires that persons 
who claim that their waste is 
conditionally exempt from regtdatlon 
must provide appropriate 
documentation that they meet the 

.conditions of the exemption. Therefore, 
‘the Agency is stipulating specific 
‘mporting end recordkeeping 
requirements that will document 

compliance with the quantity and time 
limitations set forth In this rulemaking. 
The reporting and recordkeeping 
requirements stipulated below are the 
minimum requirements necessary to 
ensure complfance with the limitations 
in the treatability sample exemption. 

1. The generator of the sample (who 
may also be the shipper or sample 
collector) and the laboratory or testing 
facility conducting the treatability study 
must keep the following records for 3 
years after the completion of the study: 

a. A oopy of the contract [between the 
generator and the laboratory or testing 
facility) to conduct the treatability 
study; 

b. Copies of all shipping documents. 
IIf the waste was shioned to an MTU. 
copies of the shippingpapers must be 
kept with the unit for inspector review.1 

2. Generators and sample collectors 
must also maintain records indicating 
the following: (1) The amount of waste 
[per waste stream and treatment 
process) shipped under the exemption; 
(2) to whom the shipment was sent 
(name. address, and EPA identification 
number of the laboratory or testing 
facility conducting the study): (3) the 
date shipment was made; end (4) 
whether or not any unused semple or 
any residue generated from the 
treatability study we8 returned. In 
addition, be@nning in 1939, generators 
must report this information in their 
biennial reports. 

3. In addition, laboratories or testing 
facilities conducting or intending to 
conduct treatability studies must 
accomplish the following 

a. Send a letter to the EPA Regional 
Administrator or the authorized State 
informing the Agency that the 
laboratory or testing facility intends to 
conduct small-scale treatability studies. 
This letter must be received no less than 
45 days before the facility begins 
conducting treatability studies. The 
letter should indicate the address and 
EPA identffioation number of the 
laboratory or testing facility conducting 
studies and the types of treatabllity 
studies anticipated. Owners and 
operators of facilities that do not hew 
an EPA identification number must 
obtain one before conduoting sny 
treatability studhss under this 
exemption. This reporting requirement 
end the reqrdrement to obtain an BPA 
identification number apply to owners 
and operators of MTUs at every 
treatability study location (except at 
CERCLA sites where. under CBRCIA 
section 121(e)(l) end 40 CFR 3QQ55[a)(3). 
RCRA permits are not re~quired].. . 

following completion of each treatability 
study that show compliance with the 
appropriate quantity and time 
limitations addressed in the final rule. 
The records must indicate that the 
laboratory or testing facility is meeting 
the requirements for shipment limits, 
treatment rate limits. and storage limits. 
Specific minimum information. by 
treatabillty study, that must be 
maintained include the following: 

l The name. address, and EPA 
identification number of the generator or 
sample collector of the waste samples: 

l The date the shipment was 
received: 

l The quantity of waste accepted: 
l The quantity of “es received.” waste 

in storage each day: 
l The date the treatment study was 

initiated end the amount of “~8 
received” waste introduced to treatment 
each day: 

l The date the treatability study was . 
concluded: and 

l The date the unused sample and 
residue were returned to the generator 
or, if sent to a designated facility. the 
name of the facility and its EPA 
identification number. As noted above. 
the laboratory or testing facility must 
keep copies of all shlpping documents 
associated with transport of the waste 
to end from the facility. 

c. By March 15 of each year, submit a 
report to the authorized State or 
Regional Administrator that includes an 
estimate of the number of studies end 
the amount of waste expected to be 
used in treatability studies during the 
current year and the following 
information for the previous calendar 
ye**: 

l The name, address, end EPA 
identification number of the generator or 
sample collector of each waste sample; 

l The date the shipment we6 
received: 

. The quantity of waste accepted; 

. The total quantity of “as received” 
waste in storage each day: 

l The date the treatment study was 
initiated and the amount of “as 
received” waste introduced to treatment 
each day: 

l The date the treatabllitv study was 
concluded: and 

l The date any unused sample end 
residues generated from the treatability 
study were returned to the generator or 
sample collector or. if sent to * 
designated facility, the name of the 
facility and the EPA identification 
number. 

d. Notify the Regional Administrator 
or authorized State by letter when and If 
the laboratory or testing facility Is no 
longer planning to conduct any 

b. Maintain eppropdate racordS and 
documentation for a period of 3 years 
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treatability studies at the site. (FIX 
example. when e” MTIJ completes a 
treatability study et a site, the owners or 
operators must submit the required 
notice that they will no longer be 
conducting treatability studies at that 
site.) 
E. EPA Identification Numbem- 
Applicability of OSHA Tmining 
Requimmenfs 

Some commenters suggested that eny 
laboratory or testing facility conducting 
treatability studies should be required lo 
have a” SPA identification number. 
These commenters argued that such a 
restriction would ensure that the facility 
is in compliance with the req”iIements 
to have e facility contingency plan, has 
established emergency procedures, and 
is in compliance with OSHA’s 
hazardous waste workers’ training and 
medical monitoring requirements. (See 
29 CFR 1930.120,51 FR 45654. December 
19.1986.] 

The Agency partially agrees and is 
requiring any laboratory or testing 
facility conducting treatability studies lo 
notify the Agency and obtain an SPA 
identification number if the facility does 
not already have one. However, as 
already explained, the Agency believes 
laboratories or testing facilities 
conducting &e&ability studies within 
the limits specified present e de minimis 
risk. For example, the OSHA hazardous 
waste operators and emegency 
response requirements (29 CFR 1910.120) 
are applicable except for SQGs and 
facilities complying with the 
accumulation time requirements of 40 
CFR 282.34. Other OSHA requirements, 
such as the OSHA laboratory standards 
end general duty clause (29 USC 
654(a)(ll). may apply depending on the 
type of laboratory or testing facility and 
tbe nature of its activities. Thus. EPA 
believes requirements such es 
contingency plans and emergency 
procedures are not necessary for the 
protection of human health end the 
environment. 

In the Notice of Data AvailabiMy. the 
Agency specifically requested comment 
on whether the incentives for safe 
transport and storage of waste 
characterization samples would also 
apply to treatability samples. Most 
commenters agreed that suitable 
incentives exist to encore proper 
handling and shipping of treatabillty 
study samples. 

Tbe Agency generally agrees. In 
particular. e principal purpose of the 
generator sod transporter requirements 
is to esstwe that shipments of hazardous 
wastes are safely delivered to an 

appmpriata destination [i.e.. e permitted 
or interim stahrs hazardous waste 
management facility). This Is 
accomplished through the requirements 
for maaifasting, recordkeeping. 
packa& and labeling of hazardous 
waste. The principal purpose of the 
manifest system is to ensure “cradle to 
grave” accountability for shipments of 
hazardous waste from the generator to a 
TSDF, 

In the case of treatability shldy 
samplea EPA wants to ensure that the 
samples ere delivered to the facility 
conducting the treatability study. and 
that both tbe unused sample and all 
residues generated io the treatability 
study are sent back lo the generator or 
sample collector or, altemalively. 
shipped to a designated facility if the 
waste remains hazardous. 

The Agency believes that sufficient 
incentives aod requirements am in place 
to provide for the safe shipment of 
samples to and fmr” laboratories and 
testing facilities conducting heatability 
studies. I” particular. they include: 

1. Maintenance of corporate 
reputation and public confidence: 

2. The high cost of these studies 
coupled with the generator’s or sample 
collector’s need for properly 
documented results: 

3. The need for the generator or 
sample collector to verify results of a 
treatability study: and 

4. Requirements in today’s rule for 
either rehwning the unused samples and 
residues to the generator or sample 
collector. or for manifesting and 
shipping these materials lo a TSDP for 
ultimate disposal. 

The Agency believes that the above 
incentives and requirements will guard 
against any facility not complying with 
the limitations or conducting bogus 
treatability studies. Furthermore, DOT 
or other regulations and guidelines 
control the transportation of such 
samples even in the absence of EPA 
regulation. The requiremenla to comply 
with DOT shipping regulations regarding 
packaging end labeling wfIl be 
substantially the sat118 es present 
requirements for shipping hazardous 
waste. Additionally. the USPS has 
stringent guidelines governing the 
shipment of hazardous ma~eriala. 
including samples. (See the “Domestic 
Mail Manual,” Pert 124 and Publication 
52. “Acceptance of Hazardous or 
Perishable Articles.“) For the above 
reaa”“a. the Agnncy believes that the 
transport of small quantities of 
hazardous waste poses de minimis risk 
daring shipment to a laboratory or 
testing facility or when being retuned to 
the generator or sample collector. 

111. Today’s Amenchnacd 
The Agency believes that the f”ll 

complement of the hazardous waste 
regulations foound in 40 CFR, Parts 280 
through 268 and 270, when applied lo 
waste samples used in small-scale 
treatability at”dies, are more 
comprehensive than necessary lo 
adequately pmlect human health and 
the environment. I” addition, the 
Agency believes that it needs lo 
promote research and the development 
of innovative technologies to manage 
hazardous wastes. Therefore. EPA is 
amending the regulations to 
conditionally exempt waste samples 
processed in small-scale treatability 
studies from the hazardous waste 
regulations under certain conditions. 

In particular, WA is today adding 
new paragraphs (e) and(r) to 40 CPR 
261.4 which accomplish the following: 
First, persons who generate samples are 
exempted from the genenttor and 
transporter requirements when samples 
are shipped by the generator, or any 
other person who collects the sample 
(the “sample collector”). to a laboratory 
or testing facility for the purpose of 
conducting a treatability analysis, or 
when shipped from the facility back to 
the sample collector. provided that 
certain packaging and labeling 
requirements ere met. Second, any 
labor&my or testing facility that 
conducts treatability studies may store 
these waste samples and residues 
generated from Ihe treatabilitystudy 
within the quantity and time limits 
specified and not be subject to the 
requirements of 40 CFR Parts 264.285, 
and 270. Third, the actual testing of the 
samples does not require e permit. 
provided the laboratory or testing 
facility complies with the limitations 
specified io today’s rule. 

Laboratories and testing facilities that 
conduct treatability studies must also 
keep records and documents regarding 
each treatabihty study as enumerated in 
ILD.3.6. above. Additionally, today’s 
rule requires facilities conducting 
treatability studies to submit an annual 
report to the authorized State or 
Administrator of the SPA Region in 
which the laboratory or testing facility is 
located. The required annual report 
must be a distinct document prepared 
by the owner end/or operator of the 
laboratory or testing facility indicating 
the previous calendar year’s activitfas 
regarding treatability studies. The report 
must be submitted by March 15 of each 
year and muat identify the laboratory or 
testing facility by name. EPA 
identification number, end the location 
(site address) at which the treatability 
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studies were conducted. Parappb 
11.D.3.c.. above lists specific information 
required in the report. The obligation to 
submit annual reports continues ontil 
the laboratory or testing facility 
discontinues treatability studies. returns 
all unused “as received” samples end 
any residues generated in the 
treatability studies back to thegenerator 
or sample collector. and notifies (he 
Regional Administrator or State Director 
that the laboratory or testing facility no 
longer plans to conduct any treatsbility 
studies at the site. 

Paragraph (e]. Treatability Study 
Samples, provides en exemption for 
generators of samples of hazardous 
waste lo be evaluated in treatability 
studies. while they are being prepared 
for transport or bei”g tmnsported 
provided that these samples and their 
residues are returned to the generator 
within specified time limits. Tbe 
exemption limits the sample coUector or 
generator from shipping more then 1000 
kg per non-acute hazardous waste 
stream per treahnent process (or 250 kg 
of soils. water. or debris contaminated 
with acute hazardous waste. ml kg of 
acute hazardous waste). Shipments must 
comply with the applicable DOT. USPS, 
or other applicable regulations for 
shipping hazardous materials. 

The generator or sample collector 
must also maintain records indicating 
the amount of waste shipped under the 
exemption. the name and address of the 
laboratory or testing facility. the facility 
EPA identification number, type of 
study, end the expected duration of the 
study. Beginning in 1989. the generator 
or sample collector must also include 
the above information in its biennial 
rep0rt. 

Paragraph (0. Samples Undergoing 
Treatabllitv Sntdies at Laboretories’or 
Testing Fe&ides. describes tbe 
limitations that apply to s facility 
COndUCti” treatability studies under 
this exemption. Tbe facility may subject 
no mom than 250 kg of “as received” 
weste to treatability studies lneny one 
day. The facility may store s maximum 
of 1044 kg of “as’received” waste. of 
which 500 k.g oe” be soils. water, or 
debris contaminated with acute 
hazardous waste or 1 kg of acole 
hazardous waste. The facility must also 
return any unused sample end residues 
to tbe generator within 80 days after 
completion of the study or within 1 year 
after initial shipment (whichever is 
earlier). or otherwise menage the sample 
end resldue as e RCRA hazardous 
weste, if the residue is still hazardous. 

The facility must meet certain 
specified reporting requirements. Tbe 
facility mast pmvide notification (by 
letter] to the Regional Admlnistretor or 

authorized State indicating that the 
facility intends to conduct mtatability 
studies under the exemption. It must 
obtain en EPA identification number if it 
does not have one. The feaility must 
also mainrain records documenting 
compliance with tbe specified time end 
quantity limits for treatment end storage 
end must keep records of all sbipplng 
documents for s years from the 
completion of tbe treatability study. 

The owner or operator of e facility 
conducting treatability studies must also 
submit a report to tbe Regional 
Administrator or authorized State 
indicating the type and number of 
treatability studies conducted doring the 
previous calender year, for whom eeob 
study wes conducted, the quantity of 
hazardous waste utilized in each 
treatability study, when each study wes 
conducted and tbe final disposition of 
residue and any unused sample. The 
report must include en estimate of the 
number of treatability studies to be 
conducted and tbe quantity of 
hazardous waste expected to be used in 
treatability studies during the coming 
year. The facility must also notify tbe 
Regional Administrator or authorized 
State by letter when and if the facility is 
no longer planning to conduct any 
treatability studies at the site. 
IV. State Authority 
A. Applicability of Rules in Au!horizmi 
states 

Under section 3003 of R&A. EPA 
may authorize qualified States to 
administer and enforce the RCRA 
program within the State. (See 40 CFR. 
Pert 271 for the standards end 
requirements for autborizaUon.) 
Following au~~orizetion. EPA retains 
enforcement a”tbority under sections 
3008.7003. and 9013 of RCRA, although 
authorized States have primary 
enforcement responsibility. 

Prior to the Hazardous and Solid 
Waste Amendments of 1984 (HSWAI. s 
State with final a”tbocization 
administered its hazardous waste 
pmgrem entlrely in lieu of EPA 
adndnistecing the Federal program in 
that State. The Federal requirements no 
longer applied in the authorized State. 
end EPA could not issue permits for any 
facilities in tbe State that theState ‘we8 
authorized to permit. When new. more 
stringent Federal requirements were 
promulgated or enacted. the State wes 
obliged to enact equivalent authority 
within specified time frames. New 
Federal requirements did not take effect 
in en authorized State until tbe State 
adopted the requirements es State law. 

In contrasI, under SeCtion 3000(g) Of 
RCRA. 42 USC. 6933(8]. new 

requirements and prohibitions imposed 
by the HSWA take effect in authorized 
States sl the 881118 time (hat they take 
effect in nonauthorized States. EPA is 
directed lo Implement those 
requirements and prohibitions in en 
authorized State, including the issuance 
of permlls. until the State is granted 
authorization to do so. While States 
must still adopt HSWA-related 
provisions ss State law to retain final 
authorization. HSWA applies in 
authorized States in the interim. 
B. Effect of State Authorizatims 

Today’s announcement pmmuigates 
regulations that em not effective under 
HSWA in authorized States. since this 
rulemaking does not impose 
requirements or pmbibitions contained 
in HSWA. Thus. the regulations will be 
applicable only in those States that do 
not have final authorization. In en 
authorized State. the regolanons will not 
be applicable until the State revises its 
program to adopt equivalent regulations 
under State law. 

40 CFR m.z~(e)[z) requires that 
States having fbud authorization must 
modify their programs lo include 
equivalent regulations within e year of 
promulgation of these regulations if only 
regulatory changes ere necessary. or 
within z years of promulgation if 
statutory changes are *ece***xy. These 
deadlines can be extended in 
exceptional asses (40 CFR 271.21bl(31). 
once EPA spproves the modification. 
the State requirements become Subtitle 
C RCRA requirements. 

States with authorized RCRA 
programs may already have regulations 
similar to those in today’s rule. These 
State regulations have not bee” 
compared with tbe Federal mgtdationn 
being promulgated today to determine 
whether they meet the testa for 
authorization. Thus, e State is not 
authorized to implemerd these 
regulations in lieu of EPA until the State 
program modiilcation is submitted to 
EPA and approved. Of course, States 
with existing regulations may continue 
to administer end enforce their 
regolations es a matter of state law. 

Authorized States sre only required to 
modify ,tbeir programs when EPA 
pmmulgates Federal regolattons that ere 
more stringent or broader Iucope than 
the authorized State regulations. For 
those changes chat ere lees stingent or 
reduce the scope of the Federal program. 
Stales ers not required to modify their 
programs. This is .a result of section 3009 
of RCRA. whlcb allows States to impose 
more stringent or broader regulations 
then the Federal program. The 
regulations promulgated today et 
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B 3 261.4 [a) end (fJ ere considered to be 
less stringent then or reduce the scope 
of the existing Federal regulations 
bemuse today’s rule exempts certain 
activities now within the purview of 
RCRA. Therefore, suthorized States ere 
not required to modify their programs to 
adopt regulations consistent with end 
equivalent to this rulemaking. 

Even though States ere not required to 
adopt today’s mlemsking. EPA strongly 
encourages States to do so as.quickly es. 
possible. As slresdy explained in this 
preamble. today’s rule is needed to 
facilitate evaluating remediation 
alternatives for CERCLA clean-ups and 
the RCRA Corrective Action Program. 
end to speed research end development 
for treetment alternatives to lend 
disposal end waste minimization, 
recycling, end reuse. States are. 
therefore, urged to consider the adoption 
of today’s rule: EPA will expedite 
review of authorized State pro- 
revision applications. 

stats6 BE? ak.0 encouraged to use 
existing authorities to provide for 
comparable treatability exemptions 
prior to adopting end receiving 
authorization for today’s rule. Some 
States may have authority comparable 
to RCRA Section 7~3. which allows 
EPA to order response action in the cese 
of imminent end substantiel 
endangerment to health or the 
envimnment ‘hohvftbstanding any other 
provision of this Act.” An authorized 
State may use comparable section 7003- 
type authority to authorize treatability 
studies end may waive the generator, 
transporter, n&UicaHon. end permit 
requirements consistent with today’s 
rulemaking. 

In addition to. or in lieu of, a section 
70034ype authority, e State may have 
generel waiver. permit waiver, or 
emagency permit authority. Consistent 
with this rule, states ere encouraged to 
use any such authority to grsnt 
treatability exemptions In e manner 
consistent with today’s rule. 
V. Effective Date 

Section 3010(b) of RCRA provides that 
EPA’s hazardous waste regulations and 
revisions to those regulations take effect 
a months after promulgation. The 
purpose of this requirement is to allow 
facilities thet handle bszardous wastes 
sufficient lead time to prepare for end to 
comply with major new regulatory 
requirements. Given the potentisl of this 
rule lo increasa the timeliness of 
CBRCLA remedial clesn-up activilies. 
RCXA corrective actions. end 
compliance with the land disposal 
restrictions. the Agency believes that en 
effective date of 6 months after 
promulgetion would unnecessarily 

disrupt implementetlon of the 
regclations end would not bs in the 
public interest. Since this smendment 
reduces, rather than increases. the 
existing requirements for facilities that 
handle waste samples. there is no basis 
for allowing a lengthy time period to 
prepere for compliance. The sent8 
reasons provide good cause to make this 
rule effective immediately upon 
publication notwithstanding section 4(d) 
of the Adniinistrative Procedure Act 5 
U.S.C 553(d). Therefore. this 
amendment takes effect immediately 
upon publication in the Federal Register. 

The application of this final rule is 
prospective only. Any treatebility 
studies covered by this final rule that 
were conducted before tba effective 
da(e of this regulation are subject to tbe 
Subtitle C hazardous westa regulations. 
including permitting requirements. 
VL Regulatory Analyses 
A. Executive Order No. ZE¶Z 

Under Executive Order No. 12291, 
EPA must judge whether e regulation is 
“major” end therefore subject to the 
requirement of e Regulatory Impact 
Analysis. This final regulation is not 
major because it will not result in en 
effect on the economy of $I00 million or 
more, end it will not increase costs or 
prices to industry. Rather. this regulstion 
will reduce the overall costs and 
economic impact of EPA’s hazardous 
waste management regulations by 
eliminating permitdng requirements for 
laboratories end testing fwilities 
intending to conduct treatability studies. 
The Agency estimates that perhaps 400 
facilities end laboratories nationwide 
will be effected by promulgation of this 
rule. Facilities end laboratories will be 
spared the time (as much es 2 years) end 
the costs (estimated to be between 
$XO,OOO end SZGU.OOO] otherwise 
necessary to obtain e RCRA permit. In 
addition. there will be no adverse effect 
on the ability of U.S.-based enterprises 
to compete with the non-U.S.-based 
enterprises in domestic or export 
markets. Because this amendment is’not 
a major regulation, no Regulatory 
Impact Analysis has been conducted. 

This amendment was submitted to the 
Office of Management end Budget 
[OMB) for review es required by 
Executive Order No. 12291. 

aveileble for public comment e 
regulatory flexibility analysis that 

B. Regulatory Flexibility Act 
Pursuant to the Regulatory Flexibility 

Act 5 U.S.C. 801 al seq.. whenever en 
Agency is required to publish general 
notice of rulemaking for any proposed or 
fbml rule. it must prepare end make . . _ .~ 

describes the impact of the rule on smaU 
entities (Le.. smell businesses. small ‘; 
oganizetions. end smell governmental. 
jurisdictions). The Administrator ntay 
certify, however, that the rule will not ” 
have a significant economic impact one: 
substantial number of smell entities. As; 
noted previously in this preamble, the : 
universe of facilities effected is 
estimsted to total about 400; of these, 
perhaps 200 era smell business entities::: 
By eliminating time-consuming end 
costly pennittbxg requirements, the 

‘k 
5 

Agency anticipates that promulgationof- 
this rule will have e positive effect on 
smell entities. 

; 

This amendment will have no adverse: 
economic impact on smell entities. In 
fact, it should reduce the burden 
imposed on smell entities that conduct 
treatability studies end comply with the 
provisions of this rulemsking. 
Accordingly. I hereby cart@ that this 
final regulation will not have s -. 
significant economic impact on a ‘. 
substantial number of smell entities. 
This regulation therefore does not 
require e regulatory flexibility analysis. 
C. Popenvork Reduction Act 

The infomtation collection 
requirements contained in this rule have. 
been approved by the Office of 
Management end Budget (OMB) under 
the Paperwork Reduction Act of 1980.44 

,, 

USC. 3501 el. seq., end have been 
assigned the OMB control number 205O- 
Oot!E (Treatability Studies Notification 
end RsCOrdksepitIg). 

Public reporting burden for this 
collecHon of information is estimated to 
very from 90 to 250 hours per response. 
with en average of 155 hours per 
response, including time for reviewing 
instructions, searching existing data 
sources, getbering end maintaining the 
data needed, end completing and 
reviewing the collection of information. 
Send comments regarding the burden 
estimate or my other sspect of this : 
collection of information including 
suggestions for reducing this burden. to 
Chief, Information Policy Branch, PM- 
223. U.S. Bnvironmental Protection 
Agency, 401 M Street, SW.. WashinglorL 
DC 20480; end to the Office of 
Information end Reeulatorv Affairs. 
Office of Managem&t and~Budget. 
Washington. DC 20503. 
W. Supportbig Documentedon 

Notice of Data Availability end Request 
for Comment, and the September 25. 

A background document in which 
EPA responds to sny comments not 
addressed in this preamble. entitled 
“Summary end EPA Responses to Public 
Comments on the September la. 1987 
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1981 Interim Final Rule.” dated lane 
ISSR is avaflable in the RCRA docket at 
EPA (LGlW]. 401 M St., SW. 
Washingtoa DC 20480. The do&et 
number for this rdemakfq ia F-a& 
~s~F’FFYFF. The docket ts open from 
8 a.m. to 4 p.m.. MDnday tbmqb Friday. 
excluding Federal hoUcLayr Tbe public 
mllllt make aI1 appointment to revtm 
docket materials by calka [2m) 475 
9337. Copies cost 30.W par page. 
VUL Lbt of sabjeeb 
4UCFRPOJtSSO 

4. Satlon 281.4 la amended by add@ 
two new pamgraphr [el and Ifl to read 
aa fOllDW~ 

O2el.4 aadabna 
. . . . . 

(e) Tmmbili~Study SampIes. (11 
Except as pmvided in paragraph [el(Zl 
of thta section. pardona who generate or 
oolloot~amplea for tlw purpose of 
conduc~tt8atabul~ rtudlea as 
defined ia +m zEggb$ 
to my mmummm 
863 of this cbaptar or to the nounca 

[2l The name. address. and telephone 
number of the fadltty that’will perform 
the treatability study; 

131 lbe quantity of ffie sample: 
(4 The date of shlpmeat and 
(4 A dencription of the sample. 

lndudbtg ita EPA Haaurdoua Waste 
Naraber. 

(iv) The sample ia shipped to ~1 
labomtory 01 taling facility whtdl la 
axempt under i zatr(fJ or has an 
armwiate RCRA permit or interim 

(v) The ganamtor or sample collector 
melntainr the fouowing ncordr for a 
oeriod en&m 3 yean after comoletion 
bf the treat&~ stadyz . 

(Al Coptes of tbe rhippins document* 
@I A copy otthe conkact with the 

fadlity caducring the trsatabttty shldy: 
(Cj Docomantatbm rhowfng 
(2) ‘lb amount of waste abipPsd 

under thla u!4mptiont 
(2) The nana addmu, and EPA 

idea!Jfktion number of the laboratory 
or tastfng fadllty that received the 
was 

(8) The date the alltpmwt wan mada: 
and 

Adminiatstiva practice and 
pmoedurr Confidential basbwa 
lnformauoa Hamrdow wow. 
40cmmrt331 

Hasardow wasta Racyding. 
Da1r July IL lass 

kam’lboms 
Admhianztor. 

For the reasmw rat out in the 
preamble. Title 4o of the Code of Fedezal 
Re@ationn ia amended w follows: 

PANT - WABTE 
MANAGEMENT SYSTBMt GENERAL 

1. The Authority Cltatton for Part EU 
continues to read as follow 

~4ZUSC8905ul.8921 
thm~&es7.~ssmBsys?s7.s83assss 

2 Section SW.10 is amended by 
add@ the follodg de6dtton in 
alphabetical ordarz 
O3so.10 armclap. 
. . . . . 

‘Tmatablllty Study” means a study im 
which a baaardoae waste h s&iacted to 
a tmatmeot pm- to detsariah: (1) 
Whetlm the wart8 is ammabb to tb 
baalatent pmmr, [Z) w&t pmtnmtmmt 
Uf my] ls tep\llrrd (s) the optfed 
pmcwa uredluons n8&d to acm8w 
the dastmd treatment [I] the decky 
ofakeatmmtpmwnforaspec@ 
waste or wastea or [SJ tlm 
dtamcterlstlca and vdumaa of m&dada 
fmmapartioulartma~tpmcsa 

. Ala blduded fm thh d8sdtla fartb 
purpose of the 8 ZSl.4 [e) ad [f) 
examptione are lilt@ Kmlpaak4tuy* 
cormdna ad othermebdal 
cnmpattbiity etudla ad ta&d@ 
and health effects rtudtas.A 
“treatabiltty study” is not a means to 
commemially treat or dispose of 
hazardow wasta 
. . . . . 

PART 26l-lDENTtflCL;TIOW AND 
UBTING OF NAZANDOUS WASTE 

3. The Authority Citation for Part 28l 
is revbed to read as IoUowvl: 

(i) The sample + lkin# collected and 
prepared for wanspot@ton hy the 
8eneratm or mmple auactmt or 

[it] lh sample b be.ta3 acoamaiated 
or stomdby the gansntor or sampla 
collactor prior to tmnspottatiott to a 
laboratory 01 testinS facilitv; or 

(ilqlile mmpl8 b bebtg lmqwted 
m the lRboratoIy or tedin&t facility for 

of tbla mctim is applimblm to rarnpkr 
ofhazaniwwa8babatattmIlactedand 

(A] The tmrqorbtion of eda aa& 
rbfpmat CatpEw wtth us Depnrmtmt 
of TmapDMIan porj* us Peal 
Bmlm&lSPB& or my otk epplkable 
shipping reqabwlana or 

(B) u tlw DOT. USPS or othar 
shipp@ tequimmmb do not appty la 
the shipment of the sample. the 

the samplei 
(I) The nama mailtt addmsa and 

telephone number of the oc&inator of 
the ralnpl~ 

(vi) The @lJammrmporb the 
infora.tmsreqnimdunderpara~gspb 
(e)(v)(C) of tbb mdtm in lb bienntal 
=pon 

f3) Ibe Rqhal Admiuhbatnr. or 
StateDkctorfifboatdoostedinsa 
autbwbad Sate). meygmat teqnata 
on a cat&pear baia for qamllty 
undbln8xwa~0fthomspadfbdin 
v&8p&llgpd-~.uP 

fwthe?tsetebility~ev8lmtiop 
wharTlwabae~m!aqatpmentor 
medadal~~4heaabmtd 
aae8tebuNyrtpQI:tb~banadm 
w.tlfythemalbofrpvioudY 
cdabd bmtabUlty 8lu& thm is a 
naedtohdymdaue+8dbaatin 
bdudqu8R~8p 
evnlunbd tm8tmmt paas: or them b 
a need to do fbrtbar ev&alioo of an 
owoiag eabbflltyandy to detennina 
final spsctft~attom for treatmeaL The 
additional quantities allowed am 
subject to all the pmviniona in 
parasraplw (ellll ad [eNZllUll~l of thb 
lecuoP The 8UtmtOr or sample 
cdlector must apply to the Ra&nal 
Adminirlramr in the Regton where the 
sample is collaoted and pmvide tn 
wtttq the followilq tnformation: 
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(i) The reason why the generator or 
sample caUec!or requires additional 
quantity ofsample for the txeatability 
study evaluation and the additional 
quantity neede& 

[ii) Documentation accounting for all 
samples of hazardous waste from the 
waste stream which have been sent for 
or undergone treatability studies 
including the data each prevtous sample 
from the waste stream was shipped the 
quantity of each p*viow shipment the 
laboratory or testing fadUQ to which it 
was shipped what treatability study 
processes were conducted on each 
sample shipped and the available 
results of each WeatabiiQ study: 

liiil A dascriotion of the technical 

and the expected result% 
(iv) If such further study is being 

required due to equipment or 
mechanical failore. the applicant must 
include toformation ragarding the reason 
for the failure or breakdown and also 
include what pmcedoree or equipment 
ttnpmvements have been made to 

(v] Sucit other Information that the 
Regional Administrator urnaiden _ 
necessary. 

. 

(r) Sanpies Vndegoing Trwtnbilitv 
Studies at Labomtories and Testing 
F~cdities. Samples ondegaiog 
treatability shaites and the laboratory or 
testing fadlity conducting SUch 
treatability studies (to the extant such 
facilities are not othanviss subject to 
RCRA reqoirements] are not subject to 
any requirement of tbts Part. Part 124. 
Parts 262~263,288, and Pa or to the 
notification reqotremanb of Section 3010 
of RCRA pmvided that the conditions of 
paragraph: (fJ (1) thmogh (Ill of tbts 
section are met A mobile h’eatmattt unft 
(MTLq may qualify as a testing facility 
subject to paragraphs (0 (1) thmugb 111) 
of this rectton. Whem a poop of MI% 
are located at the same sit% the 
ltmttattoos specified iu (0 (11 tbmagb 
(II] of this setion apply to tbe entim 
group of MlUs collectively as if the 
group were one MN. 

(1) No less than 45days before 
conducting teatabtltty studta. the 
facility notifies the Re@aal 
Administrator. or State Director [ff 
located In an authoriztd State). in 
writ@ th,at it intends to conduct 

treatability studies under this 
wwph 

sample collector or. if sent to a 

(2) The laboratory or testing facility 
desigoated fadltty. the name of the 
faciUQ and the SPA identification 

conduct@ the treatabilIty study has an number. 
EPA identification number. 

(3) No mm than a total of 250 kg of 
(8) The faciUQ keeps. on-site. a copy 

“as received” hazardous waste is 
of the treatabiUQ study contract and all 

subiected to initiation of treatment in aU 
shipping papers associated with the 
-pm of -atability study smple~ 

to and horn the fadUty for a period treibbllty atwlies In any single day. 
“‘As received” waste refers to the waste 
as received in the shipment from tbe 
@l,~tOr Or Si3lt~k COktOt 

(4) The quantity of “as received” 
hazardous waste stored at the facility 
for the putpoEe of evahlation in . 
tm,abbiiQ studfea does not exceed 1000 
kg. the total of wbicb can tndude 500 ka 
of soils. water. or debris contaminated 
wltb acute ha?mdDLa waste or 1 kg df 
acute hszardow waste. Thb quantity 
limitation does not fneludc: 

end@ 3 yean hm the corn&ion date 
of each hratabflity study. 

(9) The facilitg prepares and submits a 
report to the Regional Admintstmtor. or 
State DIrector (if located in an 
authortaed State). by Mar& 15 of each 
year that aetfmates tbe number of 
smdiee and tha amount of waste 
expmbd to be ased in treatabilily 
stuiies dut+q the current year. and 
includes the following information for 
the previous calendar year. 

(i) The nama address. and SPA 
identifvzation number of the facility 
conductin the teabbillty rtudiu: 

(ii] ‘Ibe types (by process) of 
treatabtlity studies conducted: 

(ii] The natm and addresses of 
persons for whom studies have been 
conducbd lbmhdbg their EPA 
identikation marks): 

(iv] The total quantity of waste io 
storage each day: 

(i) Tmatabtfity study residata; and. . 
@) Treauamt matakls ~mduding 

nonhazmdmta aolid waste] added to “as 
receivrd” baaardoum wada 

(5) No more than 90 days have 
elapsed since the treatability study for 
the sample was completed or no more 
than one year has elapsed since the 
garmrator or sample collector shtpped 

facility. wbidtever date fir& occurs. 
(6) The matabtlity rtody does not 

tnvolve the placement of hazardous 
waste oo the land or open burning of 
har.ardoan waste. 

(7) The factlfty mafntatns records for 3 
ycan follnwin8 completion of each 
stady that show compliance with the 
baatment rate hdb and the storage 
time attd quantity limits. The following 
sped6c tnfonnatton mrut k tndudad 
for each traatablty rtudy conductarb 

(i]Tbanamaaddrus.andEPA 
ideaii6cation number of the 8utarator Or 
sample mllector of each waste sample 
fiikTl$ dab the shiptnant was 

(iii) The quantity of wasts ampted; 
(iv] Tba qaanttty of “as racaived” 

wub in storage each day; 
(v] llw date the treatment study was 

initiated and the amoont of “as 
raccivcd” weste introdwd to tnabrmt 
each chg. 
&i~~$the tmabhll dudy 

(vii] The data my unused aampkor 
residuas geaaratad hrn the haatabiffty 
atady were rammed to the generator or 

(v) The quatry and types of waste 
subjectad to treatabtlity studies: 

(vi) when each keatabitity study w. 
conduct& 

(vii) The 6nal disposition of residues 
and unused sample from each 
treatability study. 

(IO) The far&Q determines whether 
any unuaad sample or residue: 
8CnSratd by the treatabflity study are 
hazardoo~ waste andar 0 281.3 and tf 
ao.aresab~acttoPartsZ8lthmughzsB 
and Put Do of this chapter. unless the 
redidta and uttMad samples are 
mtumcd to the aample ortginator under 
the i Za4fe) exemptiott. 

(ii) The fadftty notifies the Re8ional 
Admiai&ator. or State Diictor (if 
located in an aatboriaed State). by letter 
when the tdlity is no longer pbnnine 
to w&tat any tmatabllty rtudba at the 
aita 

.G 

. ;. (;:. 
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