BEFORE THE ADMINISTRATOR
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

In the Matter ot

Consumers Energy JH. Campbell
Power Plant,

Permit No. MI-ROP-B2835-2013 PETITION TO OBJECT

TO THE ISSUANCE OF
Issued by the Michigan Department of ASTATE TITLE V OPERATING
Environmental Quality PERMIT

Petition No.:

PETITION OF SIERRA CLUB TO OBJECT TO ISSUANCE OF A STATE TITLE
V OPERATING PERMIT

Pursuant to Section 505(b)2) of the Clean Air Act, 42 US.C. § 7661d(bW2), 40
CFR §708(d) and 40 C.F.R. § 70.7(1) and (g), the Sierra Club hereby petitions the
Administrator of the U.S, Environmental Protection Agency (" Admimstrator” or "EPA™)
o object to the Title V Renewable Operating Permit No. MI-ROP-B2835-2013" (~Title V
Permit”) reissued on September 18, 2013, by the Michigan Department of Environmental
Quality (“MDEQ” or “the Department”) for the J.H. Campbell Plant (“Plant™) operated
by Consumers Energy (“Consumers’™).

The Administrator must object to the issuance of the Title V permit because (1)
MDEQ has failed to assure compliance with applicable New Source Review
(“NSR”yPrevention of Sigaificant Deterioration (“PSD”) requirements under the Clean
Air Act {("CAA™) despite strong evidence that Consumers has violated such requirements
at the Campbell plant, and (2) MDEQ has failed to establish monitoring requirements
necessary to assure compliance with the applicable emission limits for particulate matter.

L INTRODUCTION
The Plant is a fossil fuel-fired electric steam generating station located 1n West

Olive, Michigan that has the potential to emit more than 100 tons per vear each of sulfur
. : ‘ hL3 : . LAt » : ‘e PRORC
dioxide (*SO27), nitrogen oxides (“NOx”) and particulate matter ("PM™).” The Plant

CAttached as Ex. AL
" According to 2012 data submitted to the EPA. the Plant emitted over 21,300 tons of SO2 and 6.500 tons
of NOx in that year. 2010 data reported by Consumers to MDEQ indicates that the Plant emitted over 120
tons of PM that year.
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consists ot three coal-tired units. Unit 1 has a heat mput capacity of 2,490 mmBTU/hr;’
Unit 2 has a heat input capacity of 3,560 mmBTUhr;" and Unit 3 has a heat input i
capacity of 8.240 mmBTU/hr ” Unit 1 commenced operation in | 962;" Unit 2 in 1967,
and Unit 3 in 1980." Because the Plant is a fossil fuel-fired steam electric plant of more
than 250 million British units per hour, it constitutes a “major stationary source” within
the meaning of 40 C.F.R. § 32.21(b)( 1 )(i)(a) and a “major emitting factlity” within the

meaning of Section 169(1) of the Act, 42 US.C. § 7479(1).”

il. PETITIONER

The Sierra Club is the nation's oldest and largest grassroots environmental
organization. An incorporated, not-for-profit organization, Sierra Club has approximately
600,000 members nationwide, ncluding more than 16,900 members in Michigan. Iis
mission is to explore, enjoy and protect the wild places of the earth, and to educate and
enlist humanity to protect and restore the quality of the natural and human environment.
Sierra Club has worked diligently to protect and improve air quality in the United States,
curb climate change. and promote clean energy.

Iil.  PROCEDURAL BACKGROUND

On October 10, 2012, Sierra Club submitted detailed comments regarding
MDEQ’s proposal to reissue the Title V Permit for the Plant.'” Sierra Club raised the
objections reiterated in this petition regarding: (1) MDEQ’s failure to assure compliance
with the applicable NSR/PSD requirements under the CAA, (2) MDEQ’s fatlure to
require adequate monitoring to assure compliance with PM emission limits, and (3)
MDEQ’s failure to include a compliance schedule in the Title V Permit with reasonable
specificity in its comments on the draft Title V Permit during the public comment period.

MDEQ submitted the proposed Title V Permit to EPA on July 31, 2013, EPA’s
435-day review period ended on September 14, 2013. EPA apparently did not object to the
permit, as MDEQ issued it in its final form on September 18, 2013. This Petition to
Object is timely filed within 60 days of the conclusion of EPA’s review period and
failure to raise objections.

i re Conswaners Energy, Notice of Violation, EPA-5-08-M1-22 at 5,9 32 [hereinafier “NOV"], attached
as kX, 05,
1.
P RDEQ’s September 10, 2012 Staff Report on the Title V Permit at 13 [hereinafter “Staff Report”].
attached as Ex. C.
TNOVoar 5,132
T
 According o Consurmers” web site, hitp://www.consumersenergy.com/contentaspx 7id= 1332,
NOV at 4, 4 30
7 Gierra Club’s comment letter on the drafi renewable operating permit for the Plant [hereinafier “Sierra
Club Comment Letter”™] anached as Ex. D,
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IV, LEGAL STANDARDS
Al Title V Requirements.

Federal regulations adopted pursuant to Title V of the CAA require that facilities
subject to Title V permitting requirements must obtain a permit that “assures compliance
by the source with all applicable requirements.” 40 C.F.R. § 70.1(b): scc also Mich.
Admm, Code R.336.1213(2) ("Each renewable operating permit shall contain emission
limits and standards, including operational requirements and limits that ensure
compliance with all applicable requirements at the tme of issuance.”). Applicable
requirements include, among others, the requirement o obtain a preconstruction permit
under the CAA, EPA regulations, and state implementation plans {*SIPs™). 40 CF.R.§
70.2. Title V permut applications must disclose all applicable requirements and any
violations at the facility. 42 U.S.C. § 7661b(b); 40 CF.R.§§ 70.5(c )iy (3, (8); Mich.
Admin. Code R. 336.1212.

It a facility 1s in violation of an applicable requirement at the time that it receives
an operating permit, the permit must include a comphiance schedule. 42 US.C. §3
7661b(b)(1). 7661(3). The compliance schedule must contain “an enforceable sequence
of actions with milestones, leading to compliance with any applicable requirements for
which the source will be in noncompliance at the time of permit issuance.” 40 C.F.R. §
705U 8)pCy: see also Mich, Admin. Code R, 336.1119(a). If any statements i the
application were incorrect, or if the application omits relevant facts. the applicant has an
ongoing duty to supplement and correct the application. 40 C.F.R. § 70.5(b); Mich.
Admin. Code R. 336.1210(2).

Where a state or Jocal permitting authority issues a Title V operating permit, EPA
will object if the permit is not in compliance with any applicable requirement under
C.F.R Part 70. 40 C.F.R. § 70.8(c). It EPA does not object, “any person may petition the
Administrator within 60 days after the expiration of the Administrator’s 45-day review
period to make such objection.” 42 U.S.C. § 7661d(b)2): 40 C.F.R. § 70.8(d).

The Administrator “shall issue an objection . . . it the petitioner demonstrates to
the Administrator that the permut is not in compliance with the requirements of [the
CAALT 42 US.C §7661d(bNU 2y sec also 40 CEFR. § 708(c)(1); N.Y. Publ. Intevest
Group v, Whitman, 321 F.3d 316, 333 w11 (2d Cir. 2003) [hereinafter “NYPIRG I']. The
Administrator must grant or deny a petition to object within 60 days of its {iling. 42
U.S.C.§ 7661(b)(2). While the burden is on the petitioner to demonsirate to EPA thar a
Tide V permit is deficient, Sierra Club v EPA, 557 F.3d 401, 406 (oth Cir. 2009)
[“heremalter “Sierra Club I'}; Sicrra Club v, Johnson, 541 F.3d 1257, 1266-67 {1 1th Cir.
2008) therewnatter “Sierra Club 1T}, Citizens Against Ruining the Env'r v, EPA, 5353 F.3d
670, 677-78 (7th Cir. 2008}, once such a burden has been met, EPA 1s required to object
to the petiton. NYPIRG [, 321 F3d at 332-34
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B. New Source Review and Prevention of Significant Deterioration.

The NSR program covers both the construction of new industrial facilities and
existing facihities that make any modifications that significantly increase pollution and
are not exempt from regulation. 42 U.S.C. §§ 7401(a) 1) & (a)(2): Unured States v. Ohio
Edison Co., 276 F. Supp. 2d 829, 850 (S.D. Ohio 2003). A modification that substantially
increases the amount of emissions from a facility triggers PSD review, including the need
tor emission limits reflecting the use Best Available Control Technology ("BACT™).

The CAA defines “modification” as “any physical change in, or change in the
method of operation of, a stationary source which increases the amount of any air
pollutant emitted by such source or which results in the emission of any air pollutant not
previously emitted.” 42 U.S.C. § 111(a)(4). The applicable regulation uses similarly
sweeping language. 40 C.F.R. § 32.21(b)}2) ("Major modification means any physical
change n or change in the method of operation of a major stationary source that would
result in a signmificant net enussions increase”). Although the EPA has chosen to exempta
narrow class of activities considered routine maintenance, this exception has been
interpreted very narrowly, as federal “courts considering the modification provisions of
NSPS and PSD have assumed that “any physical change” means precisely that.” Wis.
Elec. Power Co. v. Reilly, 893 F.2d 901, 908-09 (7th Cir. 1990) [hereinafter “WEPCO™].

V. GROUNDS FOR OBJECTION
A. MDEQ Failed to Evaluate the Campbeil Plant’s Compliance with
NSR Requirements, Despite Strong Evidence Suggesting Violations of
Such Requirements.

1. MDEQ Has a Duty to Ensure that a Title V Permit Requires
Compliance With All Applicable CAA Reguirements.

It is a fundamental purpose of the Title V permitting program to ensure that
regulated entities comply with requirements that originate in the Clean Air Act. The
Department can only tulfill its obligation to incorporate such necessary conditions if it
first determines which requirements are applicable and whether the applicant is in
compliance with cach such requirement. To that end. federal regulations set forth a series
of responsibilities in which applicants must provide all of the information necessary to
make decisions regarding applicable requirements and compliance status, after which
point the Department must make such determinations and then rely on them to gsawbiish
permit conditions. Michigan's Title V regulations mirror these requirements.

" See 40 CFLRL§ 70.5(¢) (requiring the applicant o provide all information "needed to determine the
applicably of, or to impose, any applicable requirement.”); 40 CF.R. 8§ 70.5(c)3))) (requiring the applicant
1o provide any "additional mformation related to the emissions of air pollutants sufficient to verify which
requirements are applicable fo the source™y 40 C.F.R. § 70.5(¢HS) {requiring the applicant to provide
“Tolther specific information that may be necessary to inplement or enforce other applicable requirements
of the Act or of this part or to determine the apphicabibity of such requirements” )y 40 C.F.R. § 70.6¢a)1)
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Among other requirements, the applicant for a Title V permit must disclose its
compliance status and either certity compliance or enter into an enforceable schedule of
compliance to remedy violations of the Act. 42 US.C. § 7661btb): 40 CF.R. §

T0.5(cH 89 Mich. Admin. Code R. 336.1213(4). Similarly, MDEQ must include in
every renewable operating permit vither a schedule of remedial measures for sources that
are not in compliance with all applicable requirements at the time of issuance or a
statement that the source will continue to comply with the requirements for sources that
are in compliance with all applicable requirements at the time of issuance. Mich. Admin
Code R.336.1119{a)(1) & (1i); Mich. Adnun. Code R. 336 1213(4¥(a); sce wlso Sierra
Club I 557 F.3d at 403 ("The Permut must contam a compliance scheduling listing the
Act’s requirements with which the source (1) already complies, (2) will comply once the
permit goes into effect and (3) does not comply along with a schedule of remedial
measures designed to bring the source into compliance.™),

In its Title V Permit application, Consumers certified compliance with all of the
requirements that apply to the J.H. Campbell Powoer Plant. MDEQ summarily accepted
this certification and incorporated it mnto the Title V Permut, writing only that “[a]
Schedule of Compliance s not required.” Title V Permit at Appx. 2-2.

MDEQ’s approach here was legally insufficient because it is clear from the permit
record that the Deparmment failed to make a reasoned determination whether Campbell
Plant is in compliance with NSR requirements. Specifically, MDEQ ignored compelling
evidence that Consumers improperly avoided NSR requirements governing several
modifications that should have triggered PSD review, including the establishment of
emission limits that reflect the use of BACT. During the public comment period, the
Sierra Club raised this issue in detail and argued that the available evidence demonstrated
that MDEQ needed to include in the Title V permit a schedule to bring the Campbell
plant into compliance with NSR requirements. At a minimum, MDEQ should have
evaluated the modifications identified by Sierra Club and required Consumers to submit
any information necessary to determine whether these modifications violated the NSR
requirements. (Sierra Club Comment Letter at 1-8). In response to these significant
comments, however, MDEQ simply disclaimed responsibility for evaluating NSR issues,
not for substantive reasons but for expediency and based on an impermissibly narrow
interpretation of the Title V permitting program.” Other than its unsupported assertion in

{requiring the permitting agency to issue a permit that includes all emissions limitations and standards "that
assure compliance with all applicable requirements at the time of permit issuance”).

" See Mich. Admin, Code R. 336.1212(1) (noting that an administratively complete application must
inelude all information that is necessary "to implement and enforce all applicable requirements that include
a process-specitic emissions limitation or standard or to determine the applicability of those
requirements” j: Mich, Admin. Code R, 336121003} (noung that applicant may be required to provide
additional information not requests on the application form that 1s "necessary to evaluate or take final
action on the application [or] needed to determine the apphicability of any lawful requirement Jor] needed
o enforee any lawful requirement™); Mich., Admin. Code R. 336 1213(2) {requiring the permitting agency
to issue a permit that includes all emissions limits and standards "that ensure compliance with all applicable
requirements at the time of permit issuance ).

Y See. e.g. Staft Report at 10 ("[MDEQ] believes that the ongoing USEPA enforcement action is the most
efficient mechanism {or resolving these NSR/PSD allegations. ™) id. (*TMDEQ] believes that the
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the Statf Report that a comphance schedule 1s not required, MDEQ made no affirmative
determination that the identified modifications complied with NSR requirements.

MDEQ all but admits that it has not addressed the apparent NSR violations
identified in the Sierra Club’s comments. The Staff Report indicates that the
Department’s failure to incorporate a compliance schedule to remedy these violations in

the Title V Permit was not based on any determination that the modifications described
complied with NSR. Instead, MDEQ relies on: 1) its mistaken belief that the Title V

“Renewable Opamtmw Program is rarely, if ever, the appropriate forum for resolving
NSR/PSD disputes™ . ' (Staff Report at 10); 2) s desire to “defer” to EPA’s ongoing
enforcement action  (/d); and 3) its erroneous assertion that it need not investigate a
modification unless Sierra Club submits s’;’?ﬁi‘&‘ii@l’)@ data proving that the modification
resulted in a significant emissions increase.  (/d.). In plainer terms, MDEQ has
attemnpted to delegate to EPA and Sierra Club its own statutory duty to ensure that
C onsumers is in compliance with applicable requirements. Given MDEQ’s dereliction of

its duty, EPA should object to the Title V permit and require MDEQ to do its job.

Despite maintaining that *[MDEQ]Y has not identified major modifications at the
plant that have not undergone required permitting review ™ and that Sierra Club has not
presented enough evidence to the contrary, the Department essentially admits that
Consumers” compliance status s unresolved. £ In particular, MDEQ justifies s
inaction by arguing that “the ongoing USEPA enforcement action is the most efficient
mechanism tor resolving these NSR/PSD allegations at this ime.” Jd. MDEQ, however,
can cite no legal support for the proposition that it may ahdicate its Title V duties on the
grounds that Title V is not the most efficient way to accomplish CAA goals. Nor does
MDEQ suggest that EPA has asked the Department to refrain from investigating possible
NSR viclations at the Plant while the enforcement action i1s underway. Finally, by
MDEQ’s own admission, it has no way of knowing whether the enforcement action is
intended to address the specific modifications Sierra Club has identified. See id. (“The
USEPA is currently discussing alleged opacity and NSR/PSD violations of an
undisclosed nature with Consumers Energy.”) (emphasis added). As such, there is
nothing n the record to justify MDEQ’s inaction inn the face of strong evidence that
Consumers is violating NSR. See, ¢.g., United States v. Cinergy Corp., 618 F. Supp. 2d
942 (S. D Ind. 2009), rev'd on other grounds, United States v. Cinergy Corp., 623 F.3d
455 (7th Cir, 2010y, Ohio Edison | 27 76 F. Supp. 2d 829.

The Sierra Club requests that EPA object to the Title V Permit and direct MDEQ
to obtain from Consumers all information necessary to determuine whether these
modifications violated the NSR requirements. [1] as the available evidence strongly
sts. MIDEQ finds that Consumers 1s not m compliance with the NSR requirements,

ge
n the Department must include a schedule to bring the Plant back into compliance with

ug
=
her

Renewable Operating Permit program is rarely, it ever, the appropriate forum for resolving NSR/PSD
disputes.”).

‘ Discussed infira p. 7.

" Discussed infra pp. 8-9.

“Discussed infra p. 14-16.
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the Act. Otherwise, MDEQ must explain why these physical changes do not constitute
major modifications.

2. NSR Provisions Are “Applicable Requirements” For the Purposes of
Title V.,

MDEQ’s claim to the contrary notwithstanding, NSR is an applicable requirement
that must be addressed in the context of Title V permitting when evidence of a violation
1s present. Michigan's PSD regulations state that “a major modification shall apply best
available control technology for each regulated new source review pollutant for which it
would be a significant net emissions increase at the source.” Mich. Admin. Code R.
336.2810(3). Analyzing a nearly identical provision in the Tennessee Admumnistrative
Code, the Suxth Circuit concluded that “[t]his provision, by its own terms, creates an
ongoing obligation to apply BACT, regardless of what terms a preconstruction permit
may or may not contain.” Nat [ Parks Conservarion Ass'n, fnc. v, Tonn, Valley Auth., 480
F.3d 410 (6th Cir. 2007). The Sixth Circuit went on o hold that failing to apply BACT 1
not only actionable, but that this cause of action “manifests itself anew cach day a plant
operates without BACT limits on emissions.” /d. at 419, Consequently, the need to
conduct PSD review and 1o conduct a BACT analysis are applicable requirements,
compliance with which MDEQ is required to ensure as part of the Title V permitiing
Process.

As EPA has already explained to MDEQ."” the Department’s belief that the Title
V Permit is “rarely, if ever, the appropriate forum for resolving NSR/PSD disputes”,
{Staff Report at 10}, has no basis in the law and cannot excuse the Depariment’s failure to
perform this essential duty as Michigan’s Title V permitting authority. In fact, EPA has
objected to Title V permits a number of umes when a state permitiing agency failed to
ensure compliance with PSD requirements. Sce, e g, fn re Consolidated Envtl. Mgmu.,
Inc. — Nucor Steel La., Pig Iron and Dri Mfe. in 5t James Parish, La., Order in Response
to Petition VI-2010-02 & VI-2011-03, at 16 (Mar. 23, 2012) (granting petition on the
grounds that the title V permit and permit record were inadequate to ensure compliance
with PSD requirements) [hereinafter “Nucor Decision™], attached as Exhibit E; /nt re¢
Williams Four Corners, LLC, Sims Mesa CDP Compressor Station, Order in Response to
Petition VI-2011, at 4-9 (July 29, 201 1) (granting petition on PSD grounds and directing
the permitting authority to estublish a more thorough permit record to justity is
determination that the source was in compliance with PSD provisions) [hereinafter ~Sims
Mesa Decision™], attached as Exhibit F; In re Kerr-McGee Gathering, LLC, Frederick
Compressor Station, Order in Response to Petition VII-2007 at 2-4 (Feb. 7, 2008}
{granting petition on the grounds that the permitting authority failed to respond to
comments to the effect that “the title V permit failed 1o assure compliance with PSD
requirements”) [heremnatter “Kerr-McGee Decision™], attached as Exhibit G. US EPA
should object to the Title V permut issuance and require MDEQ to pertorm its duties
under the Title V program.

See email from Beth Valenziano, U.S. EPAL to Heldi Hollenbach and Stephen Lachance, MDEQ. Re:

Thoughts on BC Cobb Draft Response to Comments Clune 17, 20113 (explaining that seeking a schedule of
compliance for NSR violations in the context of a Title V permit (s appropriate )

Page 7 0of 19



3. US EPA’s Notice of Violation Provides Evidence That NSR
Violations Have Occurred at the Campbell Plant, Not a Basis for
MDEQ to Ignore the Issue,

Durnng the public comment pertod for the Title V Permit, the Sierra Club offered
MDEQ substantial evidence demonstrating that PSD review should have been applied to
the Campbell Coal Plant. Among other things. the Sierra Club pointed to the fact that in
October 2008, EPA issued a Notice and Finding of Violauon ("NOV™) to Consumers
alfeging violations of the NSR requirements at a number of the Company's coal-fired
power plants units in Michigan, including Campbell Units 1 and 2."" This NOV arose
from EPA's July 2000 mformation request to Consumers regarding projects and
modifications that could trigger PSD at the Company's coal units.”” Upon reviewing
Consumers' responses, submitted in August 2000 and June 2002, EPA found that projects
constituting major modifications had been undertaken at Campbell Units 1 and 2, among
other Consumers' units.” EPA further found that such projects led to significant net
emissions increases of $O2 and/or NOX.”' Based on these findings, the NOV concluded
that Units 1 and 2 at the Campbell Coal Plant, and other Consumers' units, are "in
violation of " PSD and NSR requirements of the Clean Air Act.”” EPA also found that
Consumers had failed o submit complete Title V permit applications with information
necessary to apply and install BACT for SO2 or NOx at the Campbell Power Plant and
other Consumers' units.

At least one court has, correctly, found that the EPA’s issnance of an NOV to a
factiity alone is sufficient evidence to establish that the Agency should object o a Title V
permit that fails to include a compliance schedule for the violations identified in the
NOV. N.Y. Pub. Interest Rescarch Group v. Johnson, 427 F.3d 172, 180 (2d Cir. 2003).
Other courts have held that an NOV is one “relevant factor” in determining whether a
Tutle V permit is inadequate. Sicrra Club 1, 557 F.3d at 406-07; Sierra Club 11, 541 F.3d
at 1267. Other relevant factors include:

(1) the kind and quality of information underlying the agency's original finding
that a prior violation occurred, (2) the information the petitioner puts forward i
addition to the agency's enforcement actions, (3) the types of factual and legal
1ssues that remain in dispute, (4) the amount of time that has lapsed between the
original decision and the current one and (5) the likelthood that a pending
enforcement case could resolve some of those issues.

Sierra Club 1, 357 ¥ .3d at 406-07. Consequently, the NOV issued by EPA is either
sufficient on its own to demonstrate that the Title V permit 1s out of compliance with the
CAA or, at a minimum, 1s relevant evidence that the Title V pernut 1s insufficient and
should be objected to.

Ykl at 5.3
Ul at 546, %37,

U ld at 6.9 38,
Td a7, 942,
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Instead of acknowledging that the NOV is evidence relevant to Sierra Club’s
allegations that Consumers’ 1.LH. Campbell Power Plant 1s not in compliance with the
NSR requirements, MDEQ has taken the posttion that EPA’s action excuses the
Department from its responsibility to investigate alleged NSR vielations before accepting
Consumers” certification of comphance  the Title V pernutting process. MIDEQ 13
mistaken. The fact that EPA issucd an NOV five years ago alleging NSR violations at the
Plant’s units [ and 2 does not give MDEQ permission to wash its hands of those potential
violations for all time. See id (identifying the time elapsed between the NOV and the
Title V permitting decision as a relevant factor in assessing compliance status). Even
assuming arguendo that the NOV supplants state action on the violations alleged theren,
which 1t plainly does not,” MDEQ cannot reasonably contend that the NOV also ties the
Department’s hands with respect to physical changes that were never addressed in the
NOV, such as those occurring after the NOV was issued, see infra pp. 12-13 (identitying
four projects that took place between 2009 and 2012), and at unit 3, see infra p. 11
(identifying a project at Unit 3, which was not targeted in the NOV). Yet, that appears o
be MDEQ s position. For example, MDEQ iumplies that EPA s negotiating with
Consumers to resolve all of the same NSR violations Sierra Club has alleged. See Staft
Report at 10 (“{MDEQ] believes that the ongoing USEPA enforcement action is the most
etficient mechanism for resolving these NSR/PSD allegarions at this time. and that
issuance of the ROP with currently existing applicable requirements is appropriate.”)
(emphasis added). In the same document, MDEQ admits that it does not know whicl
potential NSR/PSD violations EPA is negotiating with Consumers. Sec¢ id. at 11
(“USEPA is currently discussing alleged opacity and NSR/PSD violations of an
undisclosed nature with Consumers knergy.”). MDEQ must not be allowed to reat EPA
enforcement on some NSR issues as broad authorization to abandon its statutory duty to
assure that the J.H. Campbell Power Plant is in compliance with NSR requirements as
part of the Title V permitting process.

4. The Available Evidence Suggests That the Modifications Caused
Significant Emissions Increases At the Plant That Triggered the PSD
Requirements of the CAA.

In keeping with MDEQ’s desire to avoid investigating whether the J H. Campbell
Plant is vielating NSR. the Department completely discounted additional evidence Sierra
Club submitted detailing major modifications that should have triggered NSR
requirements. [n particular, Sierra Club recounted excerpts from a series of Consumers’
filings with the Michigan Public Service Commission ("Michigan PSC"} in which the
company described numerous projects replacing and/or upgrading integral componenis of
the J.H. Campbell Power Plant in an effort to reduce derates and outages and prolong the
life of the Plant. See infra pp. 10-13. MDEQ responded that such evidence does not
provide “sufficient information {for MDEQ] to conclude that the stated projects
constitute major modifications,” insisting that Sierra Club needs to submit “emissions
data that can substantiate the claims.” (Staft Report ar 10}, As explained infra pp. 13-16,

¢.¢ Sterva Club 1. 357 F 3d 401 (considering whether NOVs and enforcement actions alone are
sufticient to compel the state agency to find that a source is not in compliance for Title V purposes,
nnplying that in any case EPA action does not preclude such a finding).
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this approach misstates both Sierra Club’s burden and the relevant legal standards.
Nonetheless, MDEQ relied on this reasoning to sweep aside Sierra Club’s evidence
without any substantive explanation of why it believes these physical changes comphied
with NSR requirements. This amounts to a failure to respond to Sierra Club’s significant
comment that the projects described herein likely violated NSR requirements and warrant
the inclusion of a compliance schedule in the Title V Permit.

a. Sierra Club identified numerous modifications to the Campbell
units that MDEQ failed to evaluate.

As Sierra Club recounted for MDEQ in its comments, Consumers’ filings with the
Michigan PSC describe numerous projects in which the Company replaced and/or
upgraded integral components of the I.H. Campbell Power Plant. These capital projects
were carried out because those components were reaching the end of their useful lives,
and were designed to reverse the declines in availability and reliability that the Plant was
experiencing as it aged. Neither Consumers nor MDEQ has denied the occurrence of any
of these projects. In short. there is strong evidence that Consumers has modified its aging
J.H. Campbell Power Plant in order to extend its life and increase its availability without
mstalling the modem pollution controls that are required 1f the Plant 1s to continue legally
operating. In its comments, Sierra Club highlighted the following projects as being likely
to constitute major modifications:

o Campbell Unit 1 2004: [n March 2005 testimony filed with the Michigan
PSC, Consumers' Director of Staft for Electric Generation David Kehoe
submitted an exhibit describing a plcmmd outage at Campbell Unit | between
January 9, 2004 and February 4, 2004, * The purpose of the outage was to
replace the boiler waterwall and to fix a turbine governor control oil Jeak at
the unit.™

e Campbell Unit 2 2003: [n December 2004 testimony filed with the Michigan
PSC. Consumers' Manager of Equipment Services James Lewis testified o
“significant capital expenditures” at the Campbell Coal Plant in 2003,
im‘iudnm $1.166 million for waterwall tubing replacements at Campbell Unit

2 and a "total non-Clean x\xr Act capital expenditure for the Campbell
( omplex [of] $2.928.420.7

e ( ampbell Unit 3 2006: [n this same testimony, Mr. Lewis also described a
"very extensive” list of additional work planned for Campbell Unit 3 during a
long 2006 outage. This work included (a) the replacement of the "obsolete”

= i re upplication of the Consumers Energy Ce mipaa v for the Reconcifiation of Puw r Supply Cost
‘osts and Reventies for the Calondar Year 2004, Mich. P\L Cuse No, U-13917-R, (March 31,
DIBK-3. attached as Ex. H. For ease of reference, we also provide ﬁ!e "DI page number for

s [PDF p 2201

i ove application of Co IS UNETS Enerey Company for the Authorite to Increase its Rates for the
Genvration and Distribution of Electricity and for other Redict, Mich, PSC Case Ne. U-14347. (December
17,2004 IBL Direct Testimony p 22, atiached as Ex. L {PDF p 2
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existing excitation system and voltage ’t?“‘;jkii or for the turbine generator,
during which time "[t]he so-phase buss ux ¢ system will be cnhanced o
deal with aging effects of this equipment,™ and (b) "replacement of the botler
a.u\smmzznr superheaters, and reheater, and relocating the vear wall of the
botler.™" In March 2007 testimony filed with the Michigan PSC. Mr. Kehoe
fi'm“éhcz' descnibed this 179-day planned outage at Campbell Unit 3 that began
on September 29, 2006, f‘xmﬂfdam to Mr. Kehoe, "the outage includes
extensive repair and refurbishment of the boiler and turbine, conversion to
bum 100% western coal, and the installation of a Selective Catalytic
Reduction ("SCR™) unit.” Consumers Vice President of Rates and
Regulation Ronn Ram ussen described this as "a major project” at the
Campbell Coal Plant.” In March 2008 testimony filed with the Michigan
PSC. Mr. Kehoe stated that this 179-day pi&w»’ai outage ultimately extended
t0 213 days.”™ An exhibit submitted along with his testimony further explained
that the repairs mncluded "Steam Generator Modifications (including entire
replacement of heat recovery arca (HRA), entire replacement of secondary
platen superheater, primary air heater replacement, secondary air heater
modifications and burner / OFA modifications).””” While some of this project
was refated to allowing the unit 1o burn 100% western coal and the installation
of an SCR, it also appears that Consumers undertook modifications to
Campbell Unit 3 that were unrelated to those projects and. instead, were
designed to replace aging elements of the unit. Noting that these modifications
would "increasfe] the unit's capacity.” Mr. Kehoe emphasized that "[t]he
scope and planned duration of this outage was unprecedented for a Consumers
Energy coal-fired plant. In facy, the planned boiler modification and associated
balance of plant work scope 1s believed to be the largest of its kind to be

attempted in a coal generating facility in the United States.”™

¢ Campbell Unit 2 2007-2008: [n March 2007 testimony filed with the
Michigan PSC. Mr. Kehoe explained that "significant capital expenditures”
included the replacement ol all 58 ss:wrzddn superheater outlet pendants and

- fd atp 23, [PDF p 245

“Jd atp. 24 [PDF p 246]

“inre :"}fl‘l?nufi'!f? n} ‘Consumers Energy Company for the Reconciliation of !um: Supply Cost Recovery
Costs and Revenes ¢ Calendar Year 2006 and for other Relief Relating 1o Pensivn and (Ji“ B Cosis.
Mich. PSC Case No. {_J-M?’(}; -R. (March 30, 2007), DBK Direct Te «nmm» p 7. attached as BEx. J [PDF ¢
807
Y d.
Ynre d}’gh"f’rf:z!m;z m"( onsimers Energy (uh’:’[”' Jo h/ﬁv wity to Increase i1s Rates for the Generation

i 1 PSC Case No.o U-15245, (March 30, 2007 RIR

irect Rs**mon p 6, anx,bui as P& T\ *i’ )F p7 ]

1 ve application of Consuniters Energ pany for the Reconciliation of Power Supply Cost Recover
Costs und Revenpes for the Colendar ¥ 2wl for other Reliet Rolating to Pension und f,}ﬁf;'g Costs.
Mich, PSC Case No. U-15001-R, (March 31, 2008}, DBK Direct Testimony p 7, attached as Ex. L. [PDF p
711
U id at Fx A-19, DBK-3 [PDF p 881
Ytd at DBK Direct Testimony p 7 [PDF p 701,
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pcmim{ floor tbmg at Campbell Unit 2 in 2007 and 2008 because
“[m]etalurgical examination indicates that the tubing is at the end of its hife.”

o Campbell Unit 1 2008: [n September 2007 testimony filed with the Michigan
PSC. Mr. Kehoe described a major guwmng., plant outage scheduled to begin
at Campbell Unit 1 on March 1. 20087 According to Mr. Kehoe, the outage
was scheduled to last 30 days and would include "a boiler x.hﬁ,mxcai >lean.
hoiler centerwall replacement and burner assemblies replacement ™" In
November 2008 testimony tiled with the Micluigan PSC, Mr. Kehoe
confirmed that 1n 2008, "Campbell Unit | replaced selected boiler equipmen
including the lower half of the boiler centerwall, the boiler clinker grinder, ihx,
furnace outlet oxygen monitors, and 50% of the boiler burner assemblies.”
While Consumers' PSC filings do not appear to report an exact cost for the

Campbell Unit 1 or 2 modifications, an exhibit filed with Mr. Kehoe's
testimony, reported overall bapna! upmdxtums tor Units 1 and 2 were
$13.693,000 in 2008 and $27.454,000 in 2009.”

¢ Campbell Unit 1 2009: In March 2010 testimony filed with the Michigan
PSC, Mr. Kehoe described an 85 day outage at Campbell Unit 1 between
February 11, 2009 and May 7. 2009, whose purpose "was to perform a turbine
inspection/overhaul and replace boiler mhit‘:g\”‘x{x

e Campbell Unit 2 2010: In June 2011 testimony filed with the Michigan PSC,
Mr, Kehoe explained that in 2010, "Unit 2 replaced the feed water heater and
the corroded bin wall panels between the discharge and intake channels were
replaced.”™" Critically. these panels "needed to be replaced because a loss of
wall integrity would have resulted 1na derate (oper; ixiﬂé. at less than full

capacity) or shutdown. ™

“U-13245. DBK Dircet Testimony p 12, [PDF p 94].

© fnre application of Consumers Energy for Approval of a Power Supply Cost Recovery Plan and jor
Authorization of Monthly Power Supply Cost Recovery Factors for the Year 2008, Mich. PSC Case No. U
15415, (September 28, 2007), DBK Diurect Testimony p 4, attached as Ex. M. [PDF pol]

Td

Y in re application of Consumers Eneray Company for Authority 1o Increase irs Rates for the Generation
and Distribution of Elecivicity and for other Relief, Mich. PSC Case No. U-15645, (November 142008},
DBK Direct Testimony p 19, attached as Ex. N [PDF p 971,

Y in re application of Conswmers Energy Compuany for Authority to Increase its Rates for the Generation
wnd Disteibution of Electricity and for other Relief, Mich, PSC Case No. U-13643, (November 14, 2008),
X A-24. DBR-4, attached as Ex. O [PDF p 801

e app sication of Consumers Encrgy Company for the Reconciliation of Power Supply Cost Recovery
Casts and Revenues for the Calendar Yoar 2009, Mich. PSC Case Na, U-15675-R. (March 31,2010 DRK
Direct Testimony p 7. attached as Ex. P {PDE p 611

Ui e application of Consumers Encrgy Company for Authority to Increase its Rates for the Generation
and Distribution of Electviciny and for Other Relivf, Mich. PSC Case No. U-16794, (June 10, 201 1), DBK
Direct Testimony p 21, attached as Ex. (L [PDEF p 1211

Yo
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o Campbell Unit 1 2011: In March 2012 testimony filed with the Michigan
PSC, Mr. Kehoe described a "major boiler overhaul” at Campbell Unit 1.
According to Mr. Kehoe, the 92 day outage, which began on January 15,2011,
was intended to "overhaul the unit, which included boiler and turbine work.”™

s  Campbell Unit 2 2011 and Unit 1 2012 In September 2012 tesumony filed
with the Michigan PSC. Mr. Kehoe explained that in 2011, "Campbell Unit 2
replaced a High Pressure Water Heater.™™ In this same filing, Mr. Kehoe
stated that "[in 2012, Campbell Unit T will replace the low pressure heater

. o . . TS
and external drain. Unit 2 will receive a new high pressure heater.”™
b, The modifications identified by Sierra Club do not qualify for the

Rayrow routine maintenanee exemption.

In its Staft Report, MDEQ raised the 1ssue of whether the projects identtied by
Sierra Club constitute mere routine maintenance, rather than major modifications. (Staff
Reportat 10). MDEQ did not make any findings on that issue. As Sierra Club explained
i its comment letter, however, it is clear that these capital expenditures do not qualify for
EPA’s narrow "routine maintenance. repair and replacement” ("RMRR") exemption from
the definition of modification. 40 C.F.R. §§ SLI6Sa) {(vi(Cy. SL1661bY 2) i),
32212 a); Mich. Admin. Code R, 336.2801 (aa)(iiiy(A). The CAA defines
"modifications” subject to the NSR program as including any physical or operational
change without imitation. 42 U.S.C. §§ 741 1(ay4) (emphasis added). Because this
detinttion, read literally, applies the NSR program to even the replacement of a single
screw during day-to-day maintenance, the EPA has adopted regulations based on the de
minins legal doctrine that provide that RMRR activities are exempt from the definition
of moditication. 40 C.F.R. 8§ 31 165(a)l vy Cy, 51, 166(b X 2)(sii), 32.21 (b 2)iXa):
Mich. Admin. Code R. 336.2801(aa)(1in)(A); see also 67 Fed. Reg. 80.290.80,292 (Dec.
31,2002): 57 Fed. Reg. 32313, 32316-19 (July 21, 1992); WEPCQ, 893 F.2d at 905 (7th
Cir. 1990).

EPA's long-standing interpretation of the definition of PSD-triggering “physical
changes,” and the RMRR exemption, "is to construe 'physical change’ very broadly, ©
cover virtually any significant alteration to an existing plantand to interpret the exclusion
related to routine maintenance, repair and replacement narrowly.”™  This narrow
inferpretation of routine maintenance is consistent with the fact that the RMRR

Y tn re application of Consumers Encrey Company for Reconciliation of Power Supply Cost Recovery
Casts and Revenues for the Calendar Year 2011 Mich. PSC Case No. U-16432-R, (March 30, 2012 ks
A-9, DBK-3, attached as Ex. RO[PDEF p 211

Y ld. at DBK Direct Testimony p 7. | PDF p76].

It ve application of Consumers Evevey Company for Authority o Increase its Ra
and Distribution of Electric and for Other Belief, Mich, PSC Case No, U-17087, (Se;
DBK Direct Testimony p 26, attached as Ex. 5. [PDF p 157]

i

" Letter from Doug Cole. EPA, 1o Alan Newrnan, Washington Dept. of Ecology (November 5.2001).
available arhupy/www cpagoviregion? airnse nsrmemos/ 2000 1105 pdf,
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exemption is only lawful (if at all™*) based on a de minimis theory of administrative
necessity. Ala. Power Co. v. Costle, 636 F.3d 323, 360-01, 400 (D.C. Cwr. 1979): see also
Now York v £PA, 443 F 3d 880, 883-84, 888 (D.C. Cir. 2006) (holding that only possible
basis for a RMRR is a de minimis theory); fn re 1V4, 9 E.A.D. at 392-93: Unired States
v S ind. Gas & Eiee. Co.. 245 F. Supp. 2d 994, 1019 (8.D. Ind. 2003) (quoting a U.S.
EPA determination for Wisconsin Flectric's Port Washington plant that the exemptions

from the definition of "modification” — including routine maintenance — are "very

warrow').

Routine maintenance is the type of project that "occurs regularly, involves no
permanent improvements, is typically limited in expense, is usually performed in large
plants by in-house emiplovees, and is treated for accounting purposes as an expense.”
Ohio Edison, 276 F. Supp. 2d at 834 (citing WEPCO, 893 F.2d at 901). Non-routine and
therefore nonexempt projects include "capital improvements which generally involve
more expense, are large in scope, often involve outside contractors, involve an increase of
value to the unit, are usually not undertaken with regular frequency, and are treated (or
accounting purposes as capital expenditures on the balance sheet.” /d

in keeping with this understanding of the RMRR exemption. the federal court in
the Ohio Edison case found projects quite sinular to those undertaken by Consumers to
constitute major modifications that trigger NSR requirements. /o, at 840-49. MDEQ
should have reached a stmilar conclusion here. Instead, MDEQ refused to even consider
whether these projects were modifications, responding to this argument in the Sierra Club
Comment Letter only by saying that “[t}he RMRR analysis is a fact intensive, case-by-
case determination that involves the consideration of multiple factors, including the
nature and extent, purpose, frequency, and cost of the project.” (Staff Report at 10). The
projects discussed above were expensive endeavors that replaced integral components of
the Campbell Coal Plant and would be expected to occur only once or a few times over
the expected life of the Plant. The projects were designed to address the fact that the
components had reached the end of their usetul lives and were leading to increasing
numbers of outages and derates. As such, Consumers cannot validly demonstrate that
such projects constituted mere RMRR. For the same reason, MDEQ cannot - and did not

conclude that such projects constituted mere RMRR.

c. MDEQ's attempt to shift the burden to Sierra Club fo show a
significant emissions increase ignores Consumers’ failure to
complv with pre-project projection and post-project reporting

reqiirements,

In a final effort to shirk its duties under Title V, MDEQ dismissed the evidence
submitted by Sierra Club suggesting NSR violations at the Campbell plant on the grounds
that Sierra Club had not provided “evidence that the emissions from each unit has
mereased” as a result of the modifications that were carried out. (Staft Report at 10).
MDEQ’s cursory dismissal, however, ignores the fact that, as the U.S. Court of Appeals

Y The D.C. Cireuit has implied in dicra that the RMRR exclusion may be an unlawful "applicatic
iven the Hmits on the scope of the de minimis doctrine.” New York, 443 F.3d at 838

e mininiis CXCCPLON. g
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for the Sixth Cireunt recently held, the NSR regulations place the initial burden of

projecting whether there will be an emissions increase on the utlity, not on the petitioner.

U5 v, DTE Encrgy Co., 711 F.3d 643, 644 (6th Cir. 2013). Specifically, the Sixth

Circuit found that the NSR regulations require a utility that is seeking to modify an :
electric generating unit to “make a preconstruction projection of whether and tw what §
extent emissions from the source will increase following” a proposed modification. /fd

Such pre-construction projection “determines whether the project constitutes a “major

modification” and thus requires a permit” under the Clean Air Act’s NSR program, and is

subject to verification through post-project emissions reporting. Jd. at 644, Actual

recorded post-project emission increases, however, are not necessary to prove that a

modification violated PSD requirements. See id. (allowing EPA s enforcement action

regarding improper preconstruction projections o proceed over dissenting judge’s

objection that the post-construction annual emissions report showing no increase in

annual emissions for the first full calendar year following the project mooted the case).
In other words, contrary to MDEQ’s contention, NSR compliance is measured by pre-
project emissions projections. not solely by post-projeet cmissions increases.

As Sierra Club explained in its comments, and MDEQ did not dispute. Consumners
apparently did not submit to MDEQ any pre-project emussions projections or post-project
reporting for any of the modifications identified above. (Sierra Club Comment Letier at
7). As such. there was no way for Sierra Club to provide specific projections of exactly
how much the various modifications at the Campbell plant would increase emissions.
Instead, Sierra Club explained that Consumers had not complied with its legal duty to
report the projected emussions impact of the modifications before it carried them out, and
to engage 1n post-modification reporting regarding such projections. And Sterra Club
noted that Consumers’ own stated reasons for carrying out such modifications ~ to reduce
random outage rates, and avoid derates and extended outages - would lead to emissions
increases by allowing the Campbell units to operate more often. Such evidence is more
than sufficient to trigger MDEQ’s duty to evaluate NSR compliance at the Campbell
plant as part of this Title V permutting process. US EPA should object to the permit
ssuance and direct MDEQ to undertake such evaluation.

In evaluating the emissions increase 1ssue, it 1s important to keep in mind that the
CAA provides two alternative methods for determining whether modifications led to
enussions increases that would rigger PSD requirements: the actual-to-projected-actual
test and the actual-to-potential test. Under the actual-to-projected-actual test, actual
enmissions from the Plant before a project takes place are compared to the actual
emissions projected to occur after that project is finished. An applicant can only use the
more favorable actual-to-projected actual testif the facility has satisfied pre- and post-
project emissions reporting requirements. 40 C.F.R. § 52.21{r)(6} {(providing that
applicants electing to use the actual-to-projected-actual test must comply with
notification and reporting requirements where there is a reasonable possibility that a
project may result in a significant emissions increase).” 61 Fed. Reg. 38,250, 38,254

¥ By definition, there is a “reasonable possibility™ that a project will result in a significant emissions
merease it the owner or operator caleulates it will result in a projected actual emissions imerease at least
50% of the amount EPA has determined to be significant for the regulated NSR pollutant. Given that
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38,255 (July 23, 1996); United States v. Duke Encrey Corp.. 278 F. Supp. 2d 619, 647
.25 (MLD.NLC. 2003 (holding that Duke Energy ““opted out” of the WEPCO calculus by
failing to satisfy the regulatory prerequisite of submitting emissions data for the five year
period following the physical change”) rev 'd on other grounds by Envil. Def. v, Duke
Energy Corp., 549 U.S. 561 (2007).

Because Consumers failed to comply with the pre-project emissions projection
and post-project reporting requirements, the physical changes at the J.H. Campbell Power
Plant described supra pp. 10-13 must be evaluated against the more stringent actual-to-
potential test. Regardless, the publicly disclosed information regarding the purpose,
scope and scale of the modifications at Campbell Units 1, 2, and 3, provides strong
evidence that these modifications led to emissions increases under either the actual-to-
projected-actual or the actual-to-potential emissions tests.

5. Summary of NSR Ground for Objection.

In summary, Sierra Club has carried the burden of proving that Consumers”
physical changes at the Plant constituted major modifications as far as possible in the
absence of Consumers complying with its required pre-project emissions projections and
post-project reporting, and in the absence of further investigation by MDEQ. The Sierra
Club Comment Letter catalogued Consumers’ testimony before the Michigan PSC
revealing the purpose and scale of these projects. Sierra Club advised MDEQ that the
projects are analogous to those that federal courts have found o be major modifications.
And the Sierra Club explained that Consumers had not complied with its duty to teport
the projected emissions impact of its modifications before it carried them out, even
though such modifications would lead to reduced outages and derates and, therefore,
almost certainly increase emissions from the Campbell units.

Having been presented with such strong evidence that unpermitted major
modifications were undertaken at the Campbell plant, the Department was required to
evaluate such evidence in order to determine the compliance status of the J.H. Campbell
Power Plant as part of the Title V permitting process. See, e.g. Nucor Decision at 12-14
{granting Title V petition and requiring permitting authority to reexamine whether
applicant inappropriately avoided PSD by splitting related projects, where petitioner
offered support for that conclusion); Kerr-McGee Decision at 4 (requiring Title V
permitting authority to respond to comments “rais[ing] issues as (0 whether there are
[PSD-related compliance schedule] deficiencies in the title V permit™); Sims Mesa
Decision at 5-9 (granting Title V petition where permitting authority had not provided
adequate basis in the record for its conclusion that the applicant was in compliance with
PSD requirements). Because MDEQ failed to do so, U.S. EPA should object so that the
required evaluation of NSR compliance at Campbell Units 1. 2, and 3 can occur.

Consumers carried out the modifications in order to reduce random outage rates. and avoid derates and
extended outages, the available evidence suggests that there is more than a reasonable possibility that the
modifications at the LH. Campbell Power Plant met this criterion.
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B. MDEQ Failed to Include Monitoring Requirements Necessary to
Assure Compliance with PM Emission Limits,

A Title V permit must set forth 1n one place not only all of the requirements
applicable to a pollution source, but also provisions needed to assure compliance with
cach of those requirements. As EPA explamned 1n the preamble to the Tude V regulations,
“regulations are often written 1o cover broad source categones” leaving it “unclear which,
and how, general regulations apply 10 a source.” Fed. Reg. 32,250, 32,251 (July 21,
19923, Titfe v permits bridge this gap by “clanify[ing] and mak{ing] more readily
enforceable a source™s pollution contrel requirements.” including making clear how
general regulatory provisions apply to specific sources. S. Rep. 101-228, 1990 USCAAN
3385, 3730 (Dec. 20, 1989). In short, Title V permits are supposed to link general
regulatory provisions to a specific source to provide a way “to establish whether a source
is in comphiance.” fd.

Consistent with this purpose, the CAA, the federal Title V regulations, and state-
level programs all emphasize the importance of compliance assurance provisions,
including adequate monitoring. For example, the Tutle V provisions of the CAA require
that, in addition to "enforceable emission limitations and standards ... [e]ach permit
ssued under [Title V] shall set forth mspection, entry, monitoring, compliance
certification, and reporting requirements 1o assure compliance with the permit terms and
conditions.” 42 U.S.C. § 7661¢(a). (¢); of 40 CFR.§ 70.6(c)( 1) (providing that all Title
V permits “shall contain” "compliance certification, testing, monitoring, reporting, and
recordkeeping requirciments sulficient to assure compliance with the terms and conditions
of the permit”). The D.C. Circuit has explained that, under § 70.6(¢)(1), "a permitting
authority may supplement an inadequate monitoring requirement so that the requirement
will ‘assure compliance with the permit terms and conditions." Sierra Club v. U.S. EPA,
536 F3d 673, 680 (D.C. Cir. 2008). Simitlarly, Michigan's Title V program provides that
an operating permit "shall include . conditions necessary to assure compliance with the
applicable requirements.” M.C L. 324.5506(6). The Michigan SIP further provides that:

The renewable operating permut shall contain terms and conditions necessary to
ensure that sufficient testing, monitoring, recordkeeping, reporting, and
compliance evaluation activities will be conducted to determine the status of
compliance of the stationary source with the emission limitations and standards
contained in the renewable operating permit.

Mich. Admin. Code R. 336.1213(3). As Sierra Club emphasized in its comments o
MDEQ, the monitoring requirements for PM in this Title V Permit are unlawfully
inadequate to assure compliance with the Permit’s emission limits.

As discussed in the Sierra Club Comment Letier, the Title V Permit monitoring
requirements for PM must be supplemented because they are woefully inadequate to
assure compliance with continuously applicable PM emussion himits. Specifically, the
Title V Permit requires stack tests for PM emussions so infrequently that, as MDEQ
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adraits, they “do not by themselves indicate continuous compliance with applicable PM
limits.” (Staff Report at 12).

The Title V Permit establishes limits on PM emissions at Units 1 and 2 0f 0.16
pounds per 1,000 pounds of exhaust gas and 0.15 pounds per 1,000 pounds of exhaust
gas, respectively, Titde V Permit at 20, 24. The PM limits tor Unit 3 are 0.10 pounds per
MMBtu of heat input and 370 pounds per hour. Title V Permit at 28. The permit states
that these limits apply “{a]t all times.” Title V Permit at 20, 24, 28. Nonetheless,
Consumers is permitted to verify the PM emission rates for these units just “[olnce every
three years.” Title V Permit at 21, 25, 31. Under similar circumstances. EPA has granted
Title V petitions and ordered permitting authorities to explain how infrequent stack
testing 18 adequate monitoring for continuously applicable PM limits, or to modify
permits to ensure that they “contain[} monitoring sufficient to assure compliance with the
associated permit terms and conditions.” /i re U.S. Steel Corp. — Granite City Works,
Order in Response to Petition Number V-2009-03, 10 (Jan. 31, 2011) (granting petition to
object to numerous inadequate monitoring requirements. including a multi-year stack test
purportedly measuring compliance with a continuous PM requirement), attached as
Exhibit T. Since MDEQ readily admits that the stack tests alone are inadequate for this
purpose, Staff Report at 12, the Department bears the burden of explaining how any other
monitoring requirements in the permit compensate for the lack of information.

MDEQ'’s unsubstantiated assertion that Compliance Assurance Monitoring
("CAM”) Plans for each boiler remedy this deficiency does not satisty the Department’s
burden. The CAM Plans incorporated into the Title V Permit use opacity as a surrogate
for PM emissions. See Staff Report at 12: see afso Title V Permut at p. 31 (Unit 3) (“The
permittee shall utilize COMS-recorded opacity as an indicator of the emission unit’s
compliance with the particulate matter limit.”}, p. 63 (Units 1 and 2) (same). Assuming
arguendo that opacity is a reliable surrogate for PM at the J. H. Campbell Plant - a
proposition MDEQ has not publicly substantiated - the CAM Plans fail to assure
compliance with the PM limits for the same reason that triennial stack tests fail to do so.
Although the Plant is equipped with continuous emission monitoring systems (“COMS™)
for opacity, the CAM Plans do not include any continuously applicable opacity
requirement. Instead, a CAM excursion is defined as “two or more consecutive 1-hour
block average opacity values greater than 20%.” Title V Permit at p. 31 (unit 3), p. 64
(units 1 and 2). Under almost identical circumstances, EPA has found that the permitting
authority “must explain how the indicator range in the CAM plan provides a reasonable
assurance of ongoing compliance with the underlying PM limits in accordance with 40
C.F.R.§ 64.3(a)2)." In re We Energies Oak Creek Power Plant Administraior, Order
Responding to Petition, 16-18 (June 12, 2009) (where a CAM plan excursion was defined
as opacity exceeding 20% for “any three consecutive one-hour average periods™ and the
PM limits were continuous), attached as Exhibit U, In addition, MDEQ has provided no
basis for concluding that a 20% opacity limit is sufficiently stringent to ensure that PM
emissions are not exceeding the PM limits included 1n the permit,

MDEQ offers no explanation of how ¢ven the combination of the CAM Plans and
triennial stack tests will assure compliance with the continuously applicable PM emission
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fimits. The fact that the trienmial stack test “has been acceptable o [MDEQ] 1s not
helptul. (Statt Report at 11}, “Reliance on past practice without an explanation of the
basis for that practice 1s not an adequate response.” Kerr-MoGee Decision at 4. MDEQ
also cites the fact that previous stack tests at the Plant vielded acceptable results. (Stalf
Report at 11-12). By MDEQ’s own admission, those results do not prove comphance
with the PM emussion limits. (/. at 12). Furthermore, they ring hollow given that MDEQ
is aware Consumers 1s subject to an EPA enforcement action for vielaung opacily
standards — MDEQ s chosen surrogate {or PM. (4d. at 11}, These responses do not justily
MDEQs failure to establish more stringent monitoring requirements in the Title V
Permit. as Sierra Club requested in its comments. Sierra Club asks that EPA object 1o the
Title V Permit and direct MDEQ to establish more stringent monitoring requirements for
PM emissions, or to explain, if it can, how the current monitoring requirements will
assure compliance with continuous PM emission Limits.

Iv.  CONCLUSION

For the foregoing reasons, EPA must object to and reopen the J.H. Campbell Title
V Permit, instructing MDEQ to (1) cvaluate whether the Plant is in compliance with NSR
requirements 1n light of the physical changes the Sierra Club has catalogued here, (2) if,
as the available evidence strongly suggests, non-compliance with the NSR requirements
15 found, to include a schedule for Consumers w come into comphiance as part of the
Title V Permit for the Plant, and (3) establish monittoring requirements that assure
continuous compliance with the PM limits applicable to ecach unit.

Respectfully submitted,

Shannon Fisk

Erin Whalen

Farthjustice

1617 John F. Kennedy Blvd., Suite 1675
Phitadelphia, PA 19103

stishi earthjustice.ory

cwhalene carthjustice org

Counsel for Sierra Club

Dated: Novermber 12, 2013
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