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SUMVARY: The Resource Conservation and Recovery Act (RCRA) authorizes
the Environnmental Protection Agency (EPA)

to i ssue standards applicable to owners and operators of hazardous waste
managenent facilities. Over the past several years,

t he Agency has pronul gated standards for specific types of treatnent,
storage, and disposal units, including containers, tanks,

surface i mpoundnments, waste piles, land treatnment units, landfills,

i ncinerators, underground injection wells, and research,

devel opnent, and denonstration facilities. However, because sone

hazar dous waste managenent technol ogi es are not covered

by the existing permtting standards, owners and operators of facilities

utilizing them cannot obtain the RCRA permts necessary
to operate them
To fill this gap, the Agency is today promul gating a new set of

st andards under Subpart X of Part 264. The standards are

applicable to owners and operators of new and existing hazardous waste
managenent units not covered under the existing

regul ations. This wll enable the Agency, and the States that adopt
equi val ent authorities, to issue permts to m scell aneous

wast e management units.
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AGENCY: Environnental Protection Agency.

ACTI ON: Fi nal rule.

SUMVARY: The Resource Conservation and Recovery Act (RCRA) authorizes
the Environnmental Protection Agency (EPA)

to i ssue standards applicable to owners and operators of hazardous waste
managenent facilities. Over the past several years,

t he Agency has pronul gated standards for specific types of treatnent,

st orage, and di sposal units, including containers, tanks,

surface i mpoundrments, waste piles, land treatnent units, landfills,

i ncinerators, underground injection wells, and research,

devel opment, and denonstration facilities. However, because sone

hazar dous waste managenent technol ogies are not covered

by the existing permtting standards, owners and operators of facilities
utilizing them cannot obtain the RCRA permts necessary

to operate them

To fill this gap, the Agency is today promul gating a new set of

st andards under Subpart X of Part 264. The standards are

applicable to owners and operators of new and existing hazardous waste
managenent units not covered under the existing

regul ations. This will enable the Agency, and the States that adopt
equi val ent authorities, to issue permts to m scell aneous

wast e management units.

DATE: This final rule is effective January 11, 1988.

ADDRESSES: The official record for this rul emaking under docket No.
F-87- SPXF-FFFFF is | ocated at the U S.

Envi ronment al Protection Agency, 401 M Street SW, Washi ngton, DC 20460.
It is available for viewing from9:00 a.m

to 4:.00 p.m, Mnday through Friday, excluding holidays. The public
shoul d make an appoi ntnment to revi ew docket materi al

by calling (202) 475-9327. The public may copy a maxi nrum of 50 pages of
mat erial from any one regul atory docket at no

cost. Additional copies cost $0.20 per page.

FOR FURTHER | NFORMATI ON CONTACT: For general information, contact the
RCRA/ Superfund Hotline at (800)

424-9346 (toll free) or (202) 382-3000 in Washington, DC. For
information on the technical aspects of this rule, contact Kent

Ander son, Land Di sposal Branch, Waste Managenent Division, Ofice of



Solid Waste (WH-565E), U.S. Environnental
Protection Agency, 401 M Street SW, Washi ngton, DC 20460,
(202) 382-4654.
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|. Authority

These regul ati ons are issued under authority of sections 1006, 2002(a),
and 3001 through 3013 of the Solid Waste Di sposal

Act (SWDA), as anended by the Resource Conservation and Recovery Act of
1976 (RCRA), as anended, 42 U. S.C.

6901 et seq.

1. Background
A. Devel opnent of the Hazardous Waste Regul atory Program

The Environmental Protection Agency is required by section 3004 of RCRA
to establish standards for owners and operators of

hazardous waste facilities in order to protect human health and the
envi ronnent. These standards establish the duties of and

provide the basis for issuing pernmits to the owners and operators of
hazardous waste treatnent, storage, and di sposal (TSD)

facilities under section 3005 of RCRA. Therefore, these standards serve
not only to regul ate the operations of these TSD

facilities, but also to provide a basis for evaluating the issuance of



t hese permts.

The Agency has pronul gated these regul ations in stages. On May 19, 1980
(45 FR 33221), the Agency issued regul ations

establishing adm nistrative requirenents for certain types of hazardous
wast e managenent, general provisions for facility owners

and operators, permtting procedures for hazardous waste nmanagenent
facilities, and procedures for State program

aut horization. On January 12, 1981 (46 FR 2802), the Agency issued
regul ati ons establishing technical standards and

permtting requirenents for certain storage and treatnent facilities. On
January 23, 1981 (46 FR 7678), and June 24, 1982 (47

FR 27516), the Agency issued technical standards for hazardous waste
incinerators. On April 7, 1982 (47 FR 15032), and

April 16, 1982 (47 FR 16544), the Agency issued regul ations for
denonstrating financial responsibility. On July 26, 1982 (47

FR 32274), the Agency promnul gated technical and permtting standards for
new and existing TSD facilities on |and, including

surface i mpoundnments, waste piles, land treatnment units, and landfills.

On July 15, 1985 (50 FR 28702), the Agency anended its hazardous waste
managenent rules to codify several statutory

changes required by the Hazardous and Solid Waste Amendnents of 1984
(HSWA) . These changes included revisions to the

technical requirenments for land TSD facilities, revisions to the
permtting requirenents for all TSD facilities, and limtations on

t he placenment of hazardous waste in salt-dome formations, salt bed
formati ons, underground m nes, and caves. In addition,

t hese anmendments included new rules that allow for the permtting of
certain research, devel opnent, and denonstration

facilities.

These standards are presented in Table 1.

Table 1.--Federal Rules Pertaining to the Managenent of Hazar dous

Wast e

RCRA Code Description

40 CFR Part 260 Basic regul atory definitions of what is covered under
t hese

st andar ds.

40 CFR Part 261 Definition of a hazardous waste.



40 CFR Part 262 Requirenments for hazardous waste generators.
40 CFR Part 263 Requirenments for hazardous waste transporters.

40 CFR Part 264 Establishes the permitting standards in the form of
specific

conditions for facility operation, design, performance, and
| ocati on.

40 CFR Part 265 Establishes operational standards for existing
facilities

(on or before Novenber 19, 1980) with "interim standards”

until the site has obtained a final permt or it |loses its
interimstatus because of the provisions outlined under

HSWA.

40 CFR Part 266 Establishes standards applicable to generators and
transporters of materials used in a manner that constitutes

di sposal. This also includes standards for disposal of

speci fic hazardous wastes where hazardous materials are
used/recycled for recovery of heat, precious netals, and

reclaimed batteries.

40 CFR Part 268 Sets treatnent standards and schedul es for prohibition
of

wastes for |and disposal (including surface units,
injection wells, salt dones, salt beds, underground m nes
or caves, or concrete vaults or bunkers).

40 CFR Part 269 Establishes permtting standards for control and
noni tori ng

of air em ssions at TSDs.
40 CFR Part 270 Qutlines definitions and basic requirenments for RCRA
permits.

40 CFR Part 271 Sets out the guidelines for final approval of State



hazardous waste prograns that will be used instead of the
Agency's program

40 CFR Part 124 Establishes the permt process to be followed under
sever al

Agency prograns.

B. Sunmmary of the Need for Subpart X

Al t hough the Agency has issued regulations for the major hazardous waste
managenent technol ogi es and practices, gaps still

remain. To close the gaps in the RCRA regul ations and to cover

unr egul at ed hazardous waste nmanagenent units, on Novenber

7, 1986, the Agency proposed the Subpart X rule. Subpart X covers

m scel | aneous units and essentially conpl etes the

coverage of hazardous waste managenent units.

Currently, pronulgated regulations in 40 CFR Parts 264 and 265 are the
primary regul ations for many types of hazardous

wast e managenment units as defined in Sec. 260.10. These incl ude

contai ners, tanks, surface inpoundnents, waste piles, |and

treatment units, landfills, and incinerators.

Research, devel opnent, and denonstration facilities and underground
injection wells are regul ated under Part 270 and the

Under ground | njection Control Program of the Safe Drinking Water Act (40
CFR Part 146), respectively.

The Agency is aware, however, that certain existing and future hazardous
wast e management practices and technol ogi es do not

or may not fit the description of any of the units covered by the
existing regulations. If they do not fit these descriptions, then

t hey cannot be fully permtted and can only operate as interim status
facilities. This is not desirable because it prevents the

construction of new units or expansion of existing units. For exanple,
thermal treatnment of hazardous waste in units other than

incinerators, boilers, or industrial furnaces may not be fully permtted
because such units are not at present covered by Part 264

or Part 266. This neans that existing units with interimpermt status
under Part 265 may not receive a full Part 264 RCRA

permt. In addition, Part 264 permtting standards provide better

envi ronnental protection than the interim standards.

The Agency has received a nunber of requests that standards be issued to
all ow the construction of new hazardous waste

managenent units not previously covered by Part 264. Furthernore, sonme
types of new units that cannot now be constructed

may reduce risks to human health and the environnment fromthe managenent
of hazardous waste. Therefore, the Agency

regards the Subpart X rule as a nmeans of allowing flexibility for



t echnol ogi cal devel opnent and i nnovati on.

C. General Approach and Scope of Subpart X

This regul ati on covers m scell aneous units not regul ated under the
standards for specific types of treatnment, storage, and

di sposal units in Part 264 Subparts |I through O or Part 146 or Part 270.
Because these standards cover both existing and

future treatnent, storage, and di sposal technol ogi es, today's approach
is to pronulgate a new set of general standards that wl

cover diverse technol ogies and units. The Agency may devel op specific

t echnol ogy standards in the future, if the need ari ses.

The Agency is regulating under today's rule nost of those units that are
not covered by a subpart under Part 264 or Part 146.

For example, units that do not fit the definition of any of the units
covered by the standards of Part 264 or Part 146 woul d be

regul ated as m scell aneous units. In addition, unless otherw se
excluded, if a new type of unit were devel oped that did not fit the
definition of tank, container, surface inpoundnent, waste pile, |and
treatment unit, landfill, incinerator, boiler, industrial furnace,

or underground injection well, it would be regul ated under Subpart X. An
exanpl e of a m scell aneous unit would be a thernmal

treatment unit such as a wet-air oxidation device that is not an

i nci nerator or a tank. Another exanple would be a |long-term

retrievable storage unit that is not a tank, waste pile, landfill, or
ot her Part 264 unit, or an underground injection well. An

exanple of a unit that will not be regul ated under Subpart X, as
explained in IIl1.B.2., is open burning of nonexpl osive wastes.
Subpart X will not supersede or replace any specific restrictions on

activities contained in another subpart or provide a vehicle

for escaping fromthose restrictions. For exanple, 40 CFR 264. 175
stipul ates that container storage areas nust have a

secondary contai nment systemto drain and renove | eakage. This
requi renment nmay not be evaded by seeking a permt under

Subpart X

Li kewi se, mi scellaneous units permtted under Subpart X that are also
defined by RCRA as "land disposal”™ units (see final rule

at 51 FR 40572) may not avoid the Part 268 restrictions on | and di sposal
of untreated or inproperly treated hazardous waste.

For exanpl e, although the use of an underground m ne, cave, or formation
for the placenent of hazardous waste nay, under

sonme circunstances, be considered a m scellaneous unit, such a unit
woul d al so be subject to the Part 268 | and di sposal

restrictions, since it is defined as "land disposal” by RCRA. Therefore,
any hazardous waste subject to |land di sposal restrictions

that is placed into a m scellaneous "l and di sposal” unit nust be treated
prior to |l and disposal in conpliance with a treatnent

st andard pronul gated under Part 268, unless the owner or operator
denonstrates, to a reasonabl e degree of certainty, that



there will be no mgration of hazardous constituents fromthe unit for
as long as the waste remai ns hazardous.

D. Comments Received on the Proposed Rul e

The 43 sets of public comments received on the Novenmber 7, 1986,
proposal generally favored the inplenmentation of Subpart

X. The Agency considered all the public coments and categorized them
into three general areas to provide a collective

response:
** Specificity of Subpart X standards,
** Definition of "m scell aneous unit," and

** Redefinition of "landfill."

CGeneral responses to the first two categories appear below. In addition,
t he Agency di scusses certain comments nore

specifically in later sections of the preanble.

Comrents applicable to the redefinition of "landfill" are discussed in
Section IV.B of the preanble. "Background Docunent:

Subpart X Conmments and Responses” contains all of the public comrents
that were received in accordance with the request

for coments in the proposal and the Agency's response to these
comments. This docunent is available in the Subpart X

docket .

1. Specificity of Subpart X Standards

The Subpart X standards specify that health and environnental safety
must be a primary concern during the managenment of

hazardous wastes in m scellaneous units. The standards al so require that
exi sting regul ati ons becone an integral part of today's

Subpart X standards for "m scell aneous” units. The Agency's intention of
i ncorporating existing regulations with general Subpart

X standards was the approach generally wel comed by the commenters

The Agency has concluded that it is best to devel op generic standards,
not technol ogy-specific standards, because the generic

standards can cover a set of diverse technologies effectively. Most
commenters have confirmed the need for such an approach

| f the Agency devel oped technol ogy-based standards, the Subpart X rule
woul d not differ fromthe existing requirenments in

Parts 264 and 265. For nost of the m scellaneous units, insufficient
information is available to devel op technol ogy- based

standards at this tinme. Even for those units for which there may be
sufficient information avail able to devel op technol ogy- based
standards, to do so would result in a major delay in permtting these
units while standards were devel oped, proposed, and

finalized. Therefore, the Agency chose to devel op generic standards
after considering the advantages and di sadvant ages of

ot her approaches, including design and operating standards, technical
and environnmental performance standards, contai nment

standards, and facility-specific risk assessnent.



Subpart X provides the Agency with flexibility in regulating
m scel | aneous units by providing generic permtting standards under
Subpart X

The Subpart X rule allows the hazardous waste nmanagenent industry
flexibility in devel oping new technol ogi es or nodifying

exi sting technol ogi es. Public coments suggest that certain units, such
as open burni ng/ open detonation (OB/ OD),

physi cal / chem cal / bi ol ogi cal treatnent units (e.g., pyrolysis,
stripping, and in-situ biodegradation), and | and-based hazardous

wast e di sposal units (e.g., salt beds, salt dones, and underground m nes
or caverns), may require technol ogy-specific

st andards. Sone of these technol ogi es are uni que methods for nmanagi ng
specific types of hazardous wastes for which no

al ternative technol ogy exists, and none of the existing permtting

st andards may be applicabl e However, the Agency believes

that the generic permtting standards under Subpart X would be just as
applicable to open burning/open detonation,

physi cal / chem cal / bi ol ogi cal treatnment units, and | and-based hazardous
wast e di sposal units as any other Subpart X unit.

Mor eover, under Subpart X, the Agency has the flexibility to devel op

t echnol ogy-specific standards for these units on a

permt-by-permt basis when considering the technol ogy-specific data
subm tted by the applicant to develop the permt

conditions based on the environnmental performance standards and to issue
a permt.

A significant nunber of comments were received discussing different
hazar dous waste managenent technol ogies that the

commenters consi dered should be eligible candidates for Subpart X
permts. For a few technol ogi es, extensive descriptions

were submtted as part of the comment. For exanple, separate
descriptions were submtted for each of these technol ogi es: wet

ai r oxidation, aboveground engi neered vaults, enclosed buil di ngs,
in-situ biodegradation, in-situ vitrification, and open

bur ni ng/ open detonation of explosive wastes. The informati on obtained
fromthese comments will be useful when the technol ogy

beconmes widely used. At that tinme, the Agency w |l consider devel opi ng
gui dance or specific standards for those units included

as mscel |l aneous units. As an exanple, the Agency is devel oping permt
gui dance for open burning/open detonation of explosive

wast es.

A few commenters objected to the unlinmted authority that Subpart X
gives a permt witer when permtting a wi de range of

m scel | aneous units. They saw this authority as a possible hindrance to
the effective permtting of specific units.

The Agency agrees that there may be sonme cases in which permt witers
must exercise some discretion. However, the Agency

is devel oping permt guidance for certain types of units that wl|l
provi de assistance in the permtting process. Wile this guidance

will not be binding on the Agency, and there still may be sone permt



vari ations between simlar units, we believe that permt

gui dance will reduce any such variations by providing direction to
permt witers and permt applicants, with regard to specific

Subpart X technol ogi es. For exanple, the Agency is devel opi ng specific
Subpart X permt guidance for OB/ OD and geol ogic

repositories other than injection wells This guidance will explain how
to mtigate em ssions or releases fromthese units and thus

m nimze long-term health and environnmental hazards. As nore experience
is gained, the Agency nmay devel op gui dances on

ot her Subpart X units. In addition, the Agency wll use the support of
EPA's Permt Assistance Teans (PAT) staff to pronote

nati onwi de consi stency in the issuance of Subpart X permts. The PAT
staff can also help the individual permt witer

understand unfam |iar technol ogi es.

Sone commenters requested clarification on when ground water and/ or
surface water nust be nonitored at m scel |l aneous

units. The Agency requires that when applying for a permt, the
appl i cant nust assess the potential for release or migration of
hazardous constituent(s) to each of the nedia. Based upon this

assessnent, a determnation will be made as to the type and
frequency of nmonitoring that will be necessary at any specific unit or
site.

2. Definition of "M scell aneous Unit"

"M scel |l aneous unit"” is defined in the proposed Subpart X rule as a
hazar dous waste managenent unit that is used to treat,

store, or dispose of hazardous wastes but that does not fit the current
RCRA definition of container, tank, surface

i npoundnent, pile, land treatnent unit, landfill, incinerator, boiler,
i ndustrial furnace, or underground injection well

Most of the commenters suggested that the Agency should provide a |ist
of technologies or units that can be categorized as

Subpart X units. They believed this would avoid confusion over which
units should be permtted under Subpart X. |If such an

all-inclusive list were published with today's rule, however, it would
become quickly outdated because new technol ogi es are

bei ng devel oped frequently. In response to commenters' requests, the
Agency has provided examples of units in Section IIlI,

B.1 and 2, that are covered and not covered under today's rule. Since
Subpart X is a catchall category, the list provided here is

not all-inclusive and conprehensi ve.

Comrenters also indicated that a definitive listing of all applicable
units would circunvent the need for requiring two types of

permts (e.g., a tank- |like unit would not need both a tank permt and a
Subpart X permt). They clainmed that obtaining two

permts is very costly and tinme consum ng and often duplicates efforts.
The Agency does not intend to require two permts for

any m scel |l aneous unit. Under the regul atory approach sel ected today, a
Subpart X permt would be issued for the



m scel | aneous unit, which may include certain requirenents that are
specific to other types of units. For exanple, for a

m scel | aneous unit resenbling a tank, a Subpart X permt would be issued
that would include certain of the Subpart J tank

st andard requirenents.

3. Redefinition of "Landfill"

Comments applicable to the redefinition of "landfill" are discussed in
Section IV.B of the preanble.

I11. The Agency's Approach
A. Alternative Approaches Consi dered

I n preparing the proposed Subpart X rule, the Agency considered a nunber
of regul atory approaches. The Agency selected a

conbi nati on approach since no singular approach was best suited to
protect human health and the environment while still

providing flexibility in addressing the diversity of waste managenent
units included in Subpart X. Under this approach,

appropriate el ements of design and operating standards, technical
performance standards, contai nment standards,

facility-specific risk assessnent, and environnmental perfornmance
standards will be applied to m scell aneous units on a case-by-

case basis. This approach will result in |ess delay by providing
permtting standards for those m scellaneous units for which
sufficient data are not avail able to devel op nore specific standards.
The alternative approaches consi dered were design and

operating standards, technical performance standards, contai nnent
standards, facility-specific risk assessnent, environnmental

per f ormance standards, and a conbi nation of these approaches.

1. Design and Operating Standards

Desi gn and operating standards would require the installation of
specific equi pment or the use of particul ar processes. These
st andards woul d be process- and unit-specific.

The mpjority of commenters favored these standards, since many were
interested in obtaining specific requirenents for their

units. The Agency determ ned that preparing these standards woul d be
resource-intensive because it would need to coll ect

ext ensive data on each specific type of unit. In addition to collecting
the data, the Agency would need to devel op a proposed

rule and pronulgate a final rule which would also greatly delay the
permtting of mscellaneous units. Therefore, this approach

woul d be a detrinment to the devel opment of innovative technol ogy, since
owners or operators would need to wait for EPA to

promul gate new rul es before applying for a permt.



Under today's approach, all m scell aneous units will be perm tted under
t he general standards of Subpart X. Nevertheless, in

the future, the Agency may devel op specific design and operating
standards for the various types of units, when there is a better
under st andi ng of the technol ogy, process efficiency, and process safety
needs.

One commenter who di sagreed with the Agency, believed that the design
and operating standards (or technical performance

standards) for Subpart X units would be easy to inplenment. In contrast,
anot her commenter agreed with the Agency's deci sion

not to propose specific design and operating standards for m scell aneous
units, because it would be inpossible to regulate a

new t echnol ogy by predeterm ned desi gn and operating standards that may
or may not be appropriate for the individual unit in

guestion. In addition, he further clainmed that these predeterm ned

st andards could be nore or |less stringent than necessary to

protect human health and the environnent.

The majority of the comrenters were concerned about the |ack of specific
desi gn and operating standards for OB/ OD

facilities. They feared that omtting specific standards may lead to
extensi ve del ays and consi derabl e expense in the permtting

process. They were concerned that they nay not be able to address
conpletely the pernmt reviewers' requirenents and may

have difficulty obtaining a permt.

After reviewing the coments, the Agency believes that the pronul gation
of unit-specific design and operating standards is not

necessary at this tine.

The generic standards, in conjunction with the permt guidance under
devel opnent for OB/ OD units, should provide sufficient

information to develop permts w thout excessive delays. Moreover, the
Agency i s uncertain whether it possesses sufficient

information to pronul gate specific design and operating standards for
OB/ OD units. Even if it had such information, the process

of devel opi ng, proposing, and promrul gating unit-specific standards for
these units woul d cause mpj or delays in issuing permts

for these units.

At sone | ater date, the Agency nmay decide to devel op specific design and
operating standards for these units.

2. Techni cal Performnce Standards

This regul atory approach woul d establish specific engineering objectives
and allow the permt applicant to develop a design or
set of practices to achieve these objectives.

One commenter indicated that it is difficult to define technical
performance standards, since the technol ogies and associ ated

"engi neering objectives” will be continually refined. Another comenter
suggested "establishing perfornmance standards whereby



a treatnent operator would be required to denpbnstrate a degree of

m ni mal acceptable variability in a treated product with

respect to constituents of concern.” A third comenter stated that the
Agency shoul d determ ne performance capabilities and

establish specific | evels of performance for thermal treatnment devices
(e.g., pyrolysis, calcination, wet-air oxidation, and

m crowave destruction). The Agency agrees with the first comenter
menti oned above and has deci ded not to use this

approach, because the specificity of the engi neering objectives
contained in technical performance standards coul d make

permtting extremely difficult for m scell aneous units involving

i nnovati ve technol ogi es.

In response to the second commenter, the Agency agrees that certain
techni cal performance standards could be devel oped to

protect human health and the environnment, however, a single set of these
standards in all likelihood may not be suitable for all of

t he diverse types of m scell aneous units. Second, other than for

possi bly one or two technol ogi es, the devel opnent of all

t echnol ogy-inclusive technical performance standards is not feasible
because of (a) the lack of adequate data for setting

standards and (b) the continued devel opnment of new technol ogies. In
response to both the second and third comenters, for

those units for which there possibly is sufficient information avail abl e
to devel op technical performance standards, these units

could be excluded fromthe Subpart X rule. However, to do so would
result in several years' delay in permtting these units

whil e the standards are bei ng devel oped, proposed, and finalized.
However, in the future, specific standards nay be devel oped

for certain types of units when adequate data becone avail abl e.

One commenter proposed setting waste-specific standards rather than
techni cal performance standards. The Agency rejected

this suggestion, since waste-specific standards would create the sane
probl ens as di scussed for the technical standards for

i nnovati ve technol ogi es. Modreover, insufficient data are available to
devel op waste-specific standards. As nore information

becones avail abl e, however, the Agency may consi der devel opi ng such
st andar ds.

3. Cont ai nnent St andar ds

Anot her approach the Agency consi dered was the devel opnent of
performance standards requiring contai nnent of hazardous

waste within certain boundaries.

Wil e such an approach may prevent environnmental contam nation under
sone hydrogeol ogi cal conditions, the Agency is

concerned that it nmay only delay contam nation in others. In addition,
absolute containment in all nedia may not al ways be

necessary to protect human health and the environnent.

The Agency did not receive any support for this approach or any



suggestions as to how this approach could be used for

m scel | aneous units. On a case-by- case basis, however, sone permts

i ssued under today's rule may be based on contai nnent

(for example, the containment features achieved by the design and
operating standards for landfill units), such as liners and

barriers or a conbi nati on of contai nment features and geol ogical siting
consi derati ons.

4. Facility-Specific Ri sk Assessnent

The Agency's evolving policy is to assess nore explicitly the risks
involved in its permtting and regul atory decisions. Under a
facility- specific risk assessnent regul atory approach, the permt
applicant would be required to performfate and transport

anal yses and human health and environnmental risk assessnments based on
t he RCRA goal of protecting human health and the

envi ronnent. However, since the costs of risk analyses could be
extremely high for m scellaneous units, and since the data

avai l able for estimating risks from Subpart X units are limted, this
approach was not considered feasible as a sole regulatory

approach.

Three commenters responded to this approach. They thought that facility-
specific risk assessnent woul d be expensi ve,

ti me-consum ng, inconclusive, and difficult to inplenment. In addition,
they stated that there may not be enough data available to

make valid risk assessnents. One commenter suggested that a
conprehensive risk analysis should be required only when

specific standards for other permtted operations or processes (e.d.,
wast ewat er di scharges, air em ssions) are unavail abl e.

The Agency agrees that using risk assessnment as the sol e approach is not
appropriate for many of the sanme reasons identified
by the comenters.

Today' s approach assesses the risks from various rel eases and the
potential em ssions of hazardous constituents in a general

way. Based on the assessnent data submtted with a permt application,
specific design and operating standards to mtigate the

site-specific risks could be identified and incorporated during the
perm tting process.

5. Environnental Performnce Standards

Envi ronmental performance standards seek to set either the nunerical
heal t h and environnmental standards or the nonnuneri cal

perfornmance requirenents necessary to protect human health and the
environnent. These standards may take the form of

numeri cal exposure specifications (such as the all owable concentration
of a chem cal at the points of human exposure), poll utant
concentrations pernmtted to be released to the environment, or general



obj ectives or goals to serve as a guide for protecting
human health and the environnent.

The Agency views environmental performance standards as the nost

i nportant feature of today's rule for new and existing

m scel | aneous waste managenent units. For exanple, existing

envi ronment al performance standards for air and water may be
utilized, as appropriate, in permtting a facility. Section 3005 of RCRA
requires that standards applicable to owners and

operators of treatnent, storage, and disposal facilities be those
"necessary to protect human health and the environnment.”

If this approach was selected as the sole approach, however, then it
m ght be difficult for permt applicants of certain types of

m scel | aneous units to consistently denonstrate conpliance with these
standards. For exanple, with the open burning/open

det onati on technol ogy, em ssions nmonitoring is not feasible. Thus, it
woul d be difficult to denonstrate conpliance with an

establ i shed performance standard. For the sane reason, enforcenent of
t hese standards for certain units mght be difficult. In

addition, this approach was not selected as the sol e approach because
the existing performance standards for air and water do

not address all constituents of concern under RCRA Subtitle C.

One commenter questioned the need for special perfornmance eval uations
under Subpart X. This comenter noted that air

em ssions and effluent standards are now required for nore conventional
technol ogi es that could be applied to nost Subpart X

thermal, chem cal, and biological treatnment units, with the exception of
open burni ng/ open detonation of explosive wastes. In

addition, the commenter asserted that treatment standards for the |and
di sposal restrictions will apply to Subpart X units and,

t herefore, should reduce requirenents for special operating and

envi ronnment al standards.

The Agency di sagrees with these comments. EPA foresees the need for
speci al performance eval uati ons because the existing

air and water standards, when applied to certain Subpart X units, may
provi de i nadequate protection to human health and the

envi ronment since they do not address all constituents of concern under
RCRA Subtitle C. As stated earlier, the existing

appl i cabl e standards and any additional requirenments specific to a given
unit will mnimze the health and environnmental risks.

Envi ronment al performance standards as a part of today's approach allow
flexibility in neeting goals for the protection of

human health and the environnent. The flexibility offered by this
approach is needed in Subpart X because of the variability of

m scel | aneous units.

6. Conbi nati on of Approaches

Thi s approach combi nes the appropriate elenents of all five previously
di scussed alternatives, and applies themon a



case- by-case basis. Several commenters supported this approach as
providing flexibility for innovative technol ogies. One

commenter, however, stated that the units included in Subpart X were so
di verse that one general rule may be difficult to apply.

But the Agency believes that the diversity of existing units and the
need to include potential future technol ogies necessitate a

general rule that can be applied on a case-by-case basis.

B. Sel ected Appoach for Subpart X Standards

After evaluating the various alternatives, the Agency selected the
proposed conbi nati on approach wi thout nodification for

today's rule for m scellaneous units. This approach is based on
appropriate elenments of all five alternatives di scussed above and

will be applied to m scellaneous units on a case-by-case basis. Under
t hi s approach, m scell aneous units will be required to be

| ocat ed, designed, constructed, operated, maintained, and closed in a
manner that will prevent any rel ease that may have

adverse effects on human health or the environnent due to mgration of
waste constituents into the ground water or subsurface
envi ronnment; surface water, wetlands, or soil surface; or air.

The Agency has decided to use Subpart X standards to regulate all units
that are not currently included el sewhere under

RCRA. These include, but are not limted to, (a) placenent of hazardous
waste in geologic repositories other than injection

well's; (b) placenent of hazardous wastes in deactivated m ssile silos,
other than injection wells or tanks; (c) thermal treatnment

units other than incinerators, boilers, or industrial furnaces; (d)
units open burning and open detonating expl osive wastes; and

(e) certain chem cal/ physical/biological treatnment units. The units
that are excluded from Subpart X include: (a) units currently

regul at ed under other portions of Part 264; (b) units open burning
nonexpl osi ve hazardous wastes; (c) units excluded from

permtting under Parts 264 and 270; (d) certain nobile units; (f)

encl osed buildings for treatnment, storage, or disposal; (e)

underground injection wells (40 CFR 146); and (9) RD&D units covered
under 270-65.

Units covered under today's rule will conmply with standards that provide
performance objectives for protection of human health

and the environnment.

The performance objectives require permt applicants to evaluate the
potential environnental inmpacts of the unit or facility and

to denonstrate that any releases fromthe unit will not adversely affect
human health or the environnent.

For technol ogies where (1) a particul ar hazardous waste management
system resenbl es anot her type of unit for which EPA has

promul gated standards and (2) the permt applicant has identified the
di fferences between the potential effects on human health

and the environment posed by the two units, the use of site-specific



desi gn, operating, nonitoring, and contai nment procedures

modi fied to account for the differences nust be devel oped and,

therefore, will be required parts of the facility permt. Generally,

t hese standards will be drawn from existing regulatory requirenents and
gui dance docunents, as well as pernmit guidance being

devel oped for specific types of m scellaneous units. For units that do
not resenbl e another type of unit, the applicant nust still

address the unit's effect on all media, and, where appropriate, specific
requi renents applicable to other types of units will be

added to the facility permt.

In the permtting process, selected features of design and operation,
techni cal performance, containnent, and environnent al

performance standards, as well as the risk-based assessnent, wll be
specified, so that the overall objective of protecting

human health and the environnment is achieved.

Determ nation of the appropriate requirements will be nade on a
case-by-case basis and the rationale for their applicability wll

be provided in each permt. In certain cases, the design and operation
of a Subpart X unit may resenble that of a specific type

of unit now regul ated under RCRA (e.g., a landfill). To the extent that
they are simlar, the appropriate requirenments under the

existing unit-specific subparts will be applied. For exanple, for sone
units, liners may be specified.

The regul atory approach finalized today by the Agency offers several
advantages. First, it allows the Agency to address a full

range of environmental issues raised by any waste nmanagenent situation
wi thout waiting to establish specific design and

operating conditions or other standards. By identifying several sets of
envi ronment al performance standards in today's rule, the

Agency all ows devel opnent of waste- and site-specific permts responsive
to various ground-water, surface water, and air

quality concerns, as well as conplex natural processes in the surface
and subsurface environnments that may arise at each site.

The Agency will also apply the authority of section 3005(c)(3) "omibus"
to other Part 264 hazardous waste managenment units

as necessary to protect human health and the environnment.

Second, for those Subpart X units requiring conpliance with the

st andards devel oped for a specific nedium appropriate

portions of the existing standards will be incorporated into the permt
as required by today's rule.

For example, in regulating air em ssions from pyrolysis units, the
Agency will incorporate the applicable portions of existing

standards (e.g., incineration standards for neeting the air quality

st andar ds) .

The Agency has concluded that it is not possible to set design and
operating standards for all of the potential Subpart X units,

since a variety of units will be covered by today's rule. One set of
standards either will not be stringent enough or will be

excessively stringent when applied to these diversified technol ogi es.



Subpart X will cover a number of technol ogies for which

little or no information is avail able; hence, the Agency's deci sion not
to set technol ogy-based standards. However, the site and

unit-specific information submtted during the permtting process for

i ndividual units will allow the permt-issuing authority to

tailor each permt to the particular risks and circunstances based on
the nature of the technol ogy, the types of wastes, the site

| ocation, and the regional meteorological, climtic, and hydrogeol ogi cal
characteristics. For exanple, in the case of innovative

t echnol ogi es, data collected under a RD& permt nmay be submtted when
ri sk assessnent data are not avail abl e.

A conprehensive evaluation as required by today s rule will provide
assurance that the permtted m scell aneous unit poses a

m ni mal environnmental threat. However, situations nmay arise when the
Agency nust deny a permt or defer a decision until

addi ti onal data become available. Under certain circunstances, to obtain
the additional data, a research, devel opnent, and

denonstration permt mght be appropriate. In cases where the permt
application nmust be denied, the Agency will follow the

procedures for the Notice of Deficiency (NOD) under 40 CFR 124. 3.

The maj or di sadvantage of the proposed approach is that the bul k of the
desi gn, construction, operation, nmonitoring, and

cl osure specifications will be devel oped and specified through the
permt process. As discussed above, the Agency wll review

and adopt or nodify relevant requirements from Subparts | through O of
Part 264, as appropriate. As nore permtting or

research experience and knowl edge are gai ned, the Agency may devel op
gui dances for specific types of facilities to aid the

permt applicant and witer (e.g., the Agency is preparing guidance on
open burning and open detonation of explosive wastes

and on enpl acenent of wastes in certain nassive geologic formati ons such
as salt dones). In addition, the Agency will provide

assistance to a permt applicant or witer.

1. Exanples of Units Covered Under Subpart X

Because the Agency intends Subpart X to cover "m scellaneous” units,

i ncluding future technol ogies, a definitive list of the units

that will be covered under the subpart cannot be provided. However, the
Agency agrees that it will be helpful to identify severa

types of units that nmay receive permts issued under Subpart X

a. Placenment of Hazardous WAste in Geol ogic Repositories. Placenment of
cont ai neri zed hazardous waste or bul k non-liquid

hazardous waste in geologic repositories such as underground salt
formati ons, mnes, or caves, either for the purpose of

di sposal or long-termretrievable storage, is included under Subpart X
Clarification of units that are regul ated under the RCRA

permt- by-rule for injection wells with Underground Injection Contro
permts is included in Il B.2.(e) of the preanble.



Restrictions on | and di sposal of hazardous waste inposed by sections
3004(d) through (m of RCRA apply to these units.

These standards dictate that restricted hazardous wastes cannot be

di sposed of on | and beyond specified dates, unless they are

treated in conpliance with Agency- established treatnent standards or
unl ess EPA grants a vari ance that denpnstrates that

there will be no mgration out of the unit for as long as the wastes
remai n hazardous.

b. Placenment of Hazardous WAste in Deactivated Mssile Silos. Treatnent,
storage, and di sposal of hazardous waste in

deactivated mssile silos that are not underground injection wells or
are not covered under Part 264 standards will be covered

under Subpart X. However, to the extent that the deactivated mssile
silo neets the regulatory definition of an injection well or

tank it would be regul ated under 40 CFR Part 146 or Part 264,
respectively. Clarification as to units that are regul ated under

the RCRA permt by-rule for injection wells with Underground Injection
Control permts is included in 11l B.2.(e) of the

pr eanbl e.

c. Thermal Treatnent Units O her Than Incinerators. A nunber of
different types of thermal treatnment units, including

conmbusti on and nonconbusti on types, are in operation today and have
potential application to hazardous waste treatnent.

Conbusti on and nonconbusti on units such as nolten salt pyrolysis,
cal cination, wet-air oxidation, and m crowave destruction,

whi ch are not covered under Part 264 Subpart O regulations will be
covered under Subpart X. Many of these units have not

yet operated on a commercial scale, but owners of sone of these units
are expected to seek RCRA hazardous waste facility

permts for comrercial operation in the future.

d. Open Burning/ Open Detonation of Explosive Wastes. These units (as
defined in Sec. 265.382) are neither typical thernal

treatment units nor incinerators. The Agency pronul gated interim status
st andards applicable to open burning and open

detonation units in Subpart P of Part 265 (Sec. 265.382 on May 19, 1980
(45 FR 33251)). These standards require (1) that

units be operated in a manner that does not threaten human health and
the environment and (2) that a m ninum safe distance

from other properties be maintai ned when waste expl osives are disposed
of by open burning or open detonation.

Perm tting of hazardous waste managenment units for open burning or open
det onati on of waste explosives is covered in the

Subpart X rule. When upgrading existing units or permtting new units,

t he applicable portions of Part 265 Subpart P standards

(e.g., mninmmsafe distances) will be incorporated during issuance of
Subpart X permts. Because OB/OD is a treatnent

process, it is not subject to the | and disposal restrictions inposed by
sections 3004 (d) through (m of RCRA.

e. Certain Chem cal, Physical, and Biological Treatnent Units. Hazardous



wast e management units that treat hazardous waste

by chem cal, physical, or biological nmethods in units other than tanks,
surface inmpoundnents, and |and treatnent units during

interimstatus are covered under Subpart Q of Part 265 The Subpart X
regul ati ons of Part 264 and the applicable portion of

Subpart Q of Part 265 will be considered in permtting these units.
Under the | and disposal restrictions, no in-situ hazardous

waste treatment on land will be permtted (w thout the prior use of a
best denonstrated avail abl e technol ogy (BDAT) for

treatment). Therefore, none of the in-situ treatnent nethods wll be

Subpart X units/technol ogi es.

2. Exanples of Units Not Covered or Units for Which Subpart X Permts
W Il Not Be Issued

a. Treatnent, Storage, and Disposal in Units Currently Regul ated Under
Part 264. Under today's rule, treatnent, storage, or

di sposal in units now regul ated under Part 264 may be permtted only
under the applicable subparts of Part 264. For exanpl e,

pl acenment of hazardous waste in a tank or surface inpoundnent for
treatment is covered under Subpart J or Subpart K,

respectively, and disposal of hazardous waste in a tank is covered under
Subpart N, and rmust be permtted using those

st andar ds.

b. Open Burning of Nonexpl osive Hazardous Waste. Although by its terns
Subpart X applies to all units not covered under

Part 264, including open burning and open detonation of nonexpl osive
hazar dous waste, the Agency has concl uded that open

burni ng of such non-expl osive waste cannot be conducted in a manner that
is protective of human health and the environnent.

The Agency made this finding in 1980 in promul gating the general ban on
open burni ng of nonexpl osive hazardous waste (40

CFR 265. 382) and has no new i nformation to suggest this concl usion
shoul d be revised. The Agency, therefore, intends to

deny any pernit applications it receives under Subpart X for such
activities.

c. Units Excluded From Perm tting Under Parts 264 and 270. Certain units
are specifically excluded fromperntting under the

Part 264 and Part 270 standards. For exanple, publicly owned treatnent
wor ks and ocean di sposal activities are not permtted

under Part 264 standards, since they are covered by permts-by-rule (see
40 CFR 264.1 (c) and (e)). Another exanple is

operation of a wastewater treatnment unit (40 CFR 264.1(g)(6)). These
units continue to be excluded from Part 264 standards

and woul d not be subject to Subpart X

d. Mobile Units. Mobile waste managenent units are becom ng avail abl e
and may be used for treatnent of hazardous wastes

as part of a general waste treatnent strategy or on a short-term basis
to destroy specific wastes for remedial site cleanup, spil



control, and other types of energency responses.

These units are presently regul ated under 40 CFR 264 and 270, and
certain changes to the permt requirenments have been

proposed and are currently being evaluated by the Agency. These units
may al so be involved in research, devel opnent, and

denonstration activities and, as such, may be covered by a research,
devel opnment, and denonstration permt.

Mobil e units using technol ogies that are covered under other subparts of
Part 264, such as incineration or treatment in

containers, are excluded from Subpart X. However, those units included
in Section Il1IB.1., which are nobile, are covered

under today's rule.

e. Placenent of Hazardous Waste Underground That |Is Currently Regul at ed
Under Part 146. RCRA Subpart X permtting wll

not apply where EPA has an existing permt program which addresses the
particul ar hazardous waste managenent practice. It

is thus necessary to outline those waste managenent practices currently
covered by the underground injection control (Ul C)

program Hazardous waste injection is regulated under the authorities
and mandates of both the Safe Drinking Water Act

(SDWA) and RCRA. Wells nust have authorization under both acts to
operate. Authorization-by-rule under 40 CFR 144. 21

or a UC permt under 40 CFR 144 Subpart D provi des the SDWA

aut horization for hazardous waste wells. Interim status

under 40 CFR 265.430 or a RCRA permt-by-rule under 40 CFR 270. 60(b)
provi des the RCRA authorization. This permt

systemis in place for the injection in bulk formof |iquids, slurries,
and sludges. Technical standards for these practices are in 40

CFR Part 146.

These current technical standards, however, do not fully address some
potenti al disposal or storage practices that may fall

under EPA's regulatory definition of well injection. EPA defines "well
injection" in 40 CFR 144.3 and 146. 3 as the "subsurface

enpl acenent of fluids through a bored, drilled or driven well; or

t hrough a dug well, where the depth is greater than the |argest
surface dinension." EPA defines "fluids" in 40 CFR 144.3 and 146. 3 as
"material or substance which flows or nobves whet her

in a semsolid, liquid, sludge, gas or any other formor state."

A broad reading of these definitions m ght suggest that granul ar
hazardous waste poured into a salt done, for exanple, would

be within the scope of the U C program The very recent opinion in NRDC
v. EPA, Cons. Cases No. 85-1915 and 86-1096

(1st Cir., July 17, 1987) contains | anguage suggesting extrenely broad
interpretations of the scope of the U C program This

opi nion remands regul ati ons for the disposal of high |evel radioactive
wast e, spent nuclear fuel, and transuranic wastes at 40

CFR Part 191 which were promul gated under the mandates of the Nucl ear
Waste Policy Act of 1982 (NWPA) and the

authority of the Atom c Energy Act of 1954. Sone of the |egal analysis,
however, concerns interpretations of "well injection"



and "fluids" under the SDWA. The opi nion suggests that containers or
solids | owered down a shaft would be "well injection" of

"fluids" if contam nants in this material mght ultimtely "flow' or
nove into the accessible environment (Slip-Opinion at page

29). The court was particularly concerned that EPA had not eval uated the
rel ati onship of the SDWA and NWPA.

We are currently evaluating the |l egal analysis in this opinion and wl|
address the specific issues of these definitions at a |later

date. However, EPA believes that it can address the issue of RCRA
Subpart X and U C permtting at this time for the range of
long-termretrievabl e storage and di sposal practices. Part 146 techni cal
st andards do not currently address practices other than

the injection of noncontainerized liquids, slurries, and sludges. O her
managenent practices, such as the placenent of

containerized wastes or solids, would require standards on a
case-by-case basis. EPA intends the environmental objective for

these latter practices to be the sane, such as will neet the

requi rements of the SDWA and RCRA, whether a particul ar

practice is termed to be "underground injection” or not.

Specifically, in the context of this regulation, the Agency intends to
apply the mandate of the SDWA to prevent the

endanger ment of underground sources of drinking water, as is consistent
with RCRA's mandate to protect human health and

t he environnent.

This final rule provides that the Director apply standards for these

m scel | aneous managenent practices through the RCRA

Subpart X permt. RCRA permt procedures provide at |east as nuch public
participation as the U C permt procedures and

are thus, a fully appropriate vehicle to inpose standards whether solely
under the authority of RCRA or under the conbined

authority of RCRA and the SDWA (See 40 CFR Part 124). The final rule,

t herefore, contains amendnents to 40 CFR Part

144. 31 which requires that a Subpart X permt will constitute a UC
permt for hazardous waste well injection for which current

Part 146 technical standards are not generally appropriate. In

promul gating this anmendnent to Sec. 144.31, we are not

speci fying that these m scell aneous managenent practices constitute
underground injection, but rather, to the extent any of these

practices may be deternined to be underground injection Sec. 144.21 will
authorize a facility under the SDWA if the unit has a

RCRA Subpart X permt.

The above permitting schene does not, in and of itself, renove the
restrictions on the placenent of noncontainerized or bulk

i qui d hazardous waste in any salt done formation, salt bed formation,
underground m ne, or cave under section 3004(b)(1).

That provision requires the Adm nistrator to find, after notice and
opportunity for hearings on the record in the affected areas,

t hat such placenent is protective of human health and the environnment to
renove the prohibition. "Fluids" under the U C

program are "liquids" under Sec. 3004(b) when they do not pass the Paint



Filter Liquids Test contained in Method 9095 of the
"Test Method for Evaluating Solid Wastes, Physical/ Chem cal Methods”
(EPA Publication No. SW8461).

f. Enclosed Buildings Used for Treatnent, Storage, or Disposal. The
Agency i s considering under separate action the

appropriate mechanismto permt activities in enclosed buildings. Wile
this does not rule out the possibility that these units

could be permitted under Subpart X, no decision has been nade at this
tinme.

g. Research, Devel opnent, and Denonstration (RD&D) Units Covered Under
Sec. 270.65. The purpose of an RD&D pernit

is to allow for testing and denonstration of innovative and experi nent al
technol ogi es, including the nodification of existing

technologies. If a unit neets the requirenents of an RD&D perm t under
Sec. 270.65, then that unit will not be eligible for a

Subpart X permt.

V. Anendnents to Part 260: Definitions

After evaluating the public coments and current definitions of Part
260, the Agency has added a new definition for
"m scel |l aneous unit," and has anended the "landfill" definition.

A. M scell aneous Unit

Today the Agency defines the term "m scell aneous unit" to refer to
hazar dous waste managenent units used to treat, store, or

di spose of hazardous wastes that do not fit the current definition of
contai ner, tank, surface inmpoundment, pile, land treatnment

unit, landfill, incinerator, boiler, industrial furnace, underground
injection well with appropriate technical standards under 40

CFR Part 146, or unit eligible for an RD& permt under Sec. 270.65.

None of the commenters suggested specific definitions for "m scell aneous
unit." They did, however, address several units or

processes that they believe should or should not be included as

m scel | aneous units. One commenter stated that the definition of

"m scel |l aneous unit" is too broad and that the Subpart X standards al ong
with this definition may further encunber the already

over burdened RCRA permtting process. On the other hand, another
comment er indicated that the definition of "m scell aneous

unit" is adequate, provided the existing expansive definition of
"landfill" is appropriately |imted.

Two comrenters requested clarification. One suggested that enclosed
bui | di ngs shoul d not be considered waste piles or tanks

and, therefore, should be considered m scell aneous units. The ot her
stated that clarification is necessary to avoid possible

confusi on between open burning/ open detonation units and waste piles and



ot her types of units.

An addi tional commenter suggested that "open burning," as defined in 40
CFR 260. 10, does not accurately define the nature of

the reaction that occurs at facilities treating explosive wastes.

Anot her comment er proposed that the definition of "open burning"

be anmended to include "detonation"” and "deflagration.”™ A few commenters
suggested that the Agency define the types of

wast es that can be burned or detonated in open burning/open detonation

units.

In general, it appears that sonme of the commenters believe that a clear
definition and understandi ng of "m scellaneous unit" is

essential to neet applicable permtting requirenments under Subpart X

wi t hout undue del ays.

Second, comenters requested a definitive |ist of units, processes, or
t echnol ogi es that can be considered "m scel |l aneous units"

under Subpart X in order to mnimze any confusion in the permtting
process that may result fromthis regul ation.

Through both the definition and the discussion in this preanble, the
Agency has made it clear what is neant by a "m scel |l aneous

activity" and what units can be eligible candidates for Subpart X
permts. The Agency concl uded that by making the definition

of "m scellaneous unit" broad, it allows the owner or operator and the
regul atory authority to incorporate all types of units not

previ ously covered under Part 264. In the preanble, we have attenpted to
further clarify the types of units that are covered

and not covered under Subpart X by giving various exanmpl es under each
category. However, an all- inclusive list of units

covered by Subpart X is not provided. To do so would require anendi ng
the regulation each time a new process is devel oped.

This would greatly delay the permtting of such units.

B. Landfill

Today's rule defines "m scellaneous unit" as a catchall category.
Previous to today's change, landfills as defined in 40 CFR

260. 10 covered certain units that did not fit within the definition of
ot her | and di sposal units.

Under that provision, "landfill" meant "a disposal facility or part of a
facility where hazardous waste is placed in or on |and and

which is not a land treatnment facility, a surface inmpoundnent, or an
injection well." Therefore, "landfill" was a catchall category

for all disposal facilities that did not neet the definition of a |and
treatment facility, a surface inpoundnent, or an injection well.

The use of the term "m scell aneous unit" as the catchall category
requires redefining "landfill" so as to limt it to a discrete
category of specific units covered under Subpart N of Part 264.
Therefore, in the Subpart X proposal, the Agency requested coments on
how to clarify the landfill definition such that it no

| onger constituted a catchall category.



After considering all of the comments received on this issue, the Agency
has decided to define the term"landfill" simlar to the

definition in Sec.

260.10 with a few m nor nodifications. Under today's rule, the Agency
has defined the term"landfill" to mean a disposal facility

or part of a facility where hazardous waste is placed on or in |and and
which is not a land treatnment facility, a surface

i npoundnent, an injection well, a pile, a salt done formation, a salt
bed formation, a cave, or a m ne.

In the proposed rule, the Agency requested coments specific to the

redefinition of "landfill". After a careful review of all the
comments, the Agency decided not to significantly change the previous
"l'andfill" definition but rather to clarify those units that

are classified as "landfill" facilities.

A significant nunber of comments were received on the proposal to revise
the existing "landfill" definition. The majority of these

comment s addressed the adequacy of the proposed goal to identify nore
precisely the types of waste managenent practices

included within this category. The Agency has acconplished this goal by
listing additional practices that are either included in or

excluded fromthe definition.

A "disposal facility", as defined in Sec. 260.10, nmeans a facility used
for intentional placenment, where waste will remain after

closure. This distinguishes storage and treatnment in tanks from di sposal
facilities.

However, it also allows the placenent of wastes in tanks and vaults used
for disposal provided the unit neets the landfill

st andar ds.

The new "landfill" definition provides that piles are not |andfills.
When "landfill" was defined in 1980, it was clearly the intent of
the Agency to exclude piles. By anending our landfill definition to

reflect this fact, we are sinply clarifying the scope of the
definition.

In the 1984 Hazardous and Solid Waste Amendnents (HSWA) to the Solid
Wast e Di sposal Act, Congress recognized salt

done formations, salt bed formations, caves, and m nes as separate types
of hazardous waste facilities or units and in section

3004(b) directed the Agency to devel op standards for these units.

If these units were already covered by the landfill standards, this
woul d be unnecessary. Simlarly, under section 3004(k) of

HSWA, the types of units covered by the | and ban are separately |listed
as landfills, salt done formations, salt bed formations,

underground m nes, caves, etc. Clearly, Congress did not intend that
these units be covered by the term"landfill.™

"Landfill"™ will cover tanks or vaults used for disposal of hazardous
waste. Subpart J of Part 264 only regul ates storage and

treatment in tanks and the Agency to date has not devel oped specific
st andards for disposal of hazardous waste in tanks.



However, under limted circunstances, the Subpart J standards do allow
treatment or storage tanks that cannot renove all

contam nation at closure to close and to perform post-closure care in
accordance with the closure and post-closure

requirenents for landfills. Disposal in tanks will be regul ated under

t he Subpart N standards as a |andfill because "landfills" and

t he di sposal of hazardous waste in tanks raises simlar human heal th and
envi ronnental concerns and because tanks are simlarly

pl aced on or in the land. This does not result in a change in the way
tanks used for disposal are regul ated, since previous to

today's rule the landfill category constituted a catchall category for
di sposal units not regul ated el sewhere.

By changing the "landfill" definition, the Agency has not changed the
status of those facilities that were previously considered to

be "landfills".

Rat her, the change has clarified the previously described scope of the
definition. Consequently, this change has not reduced the

scope of facilities covered under either the |and ban provisions of
section 3004(d) of HSWA or the m ninum technol ogy

requi renments of section 3004(0) of HSWA.

V. Anendnents to Part 264:. Subpart X Regulation for M scellaneous Units

The regul ati ons promul gated today under 40 CFR Part 264 apply to

m scel | aneous waste managenent units that are used to

treat, store, or dispose of hazardous waste. Conform ng changes to
accommodat e the addition of Subpart X are provided for

in Part 264, Subparts B, E, F, G and H These changes nerely serve to
make the general requirenments of Part 264 applicable

to m scell aneous units.

The Agency intends the general facility requirements of Part 264,
Subparts A through E, G and H, to apply to m scell aneous

units. In addition, although the Agency made an oversight in the
proposed rule, under today's final rule the corrective action

requi renments of section 3004(u) that were codified at 40 CFR 264. 101
automatically apply to m scell aneous units. The Subpart

F ground-water protection requirenents will apply sonmewhat differently
to m scell aneous units conpared to the conventi onal

types of units. For m scell aneous units, Subpart F requirenents under
Sec. 264.101 for corrective action will always apply.

However, the requirements under Sec. 264.91 through 264.100 for
nmonitori ng and response action progranms apply only to

those units that have a potential for contam nation of ground water.
These standards will apply on a case-by-case basis through

the new Sec. 264.602, which is explained bel ow

It should be noted that the term"Director” has been substituted for
"Regi onal Adm nistrator."” "Director” nmeans the Regi onal

Adm nistrator or the State Director in an authorized State, as the
context requires. This change conforns to the term nol ogy



sel ected for use in other recent amendnents to the hazardous waste
managenent regul ations.

The promnul gated standards for miscell aneous units are di scussed bel ow,
section by section.

A. Section 264.600--Applicability

This section limts the applicability of the regul ations of Subpart X to
owners and operators of m scell aneous hazardous waste

managenent units. By using the term "m scell aneous,” this section

i ncorporates the definition of "m scellaneous unit" from Sec.

260. 10.

B. Section 264.601--Environnental Performnce Standards

The nost inportant features of the regulations for new and existing

m scel | aneous wast e managenent units are the

envi ronnental performance standards set forth in Sec. 264.601. Section
3004 of RCRA requires that standards applicable to

owners and operators of treatnent, storage, and disposal facilities be
t hose "necessary to protect human health and the

environnent." In Sec. 264.601, the Agency has translated this overal
goal into a set of objectives that provide a guide for

owners and operators of m scellaneous units and for permt witers.
Those objectives are to protect ground water, surface

wat er (including wetlands), air quality, and soil, which are the
princi pal pathways for m gration of hazardous constituents to
receptors. \Wile each of these objectives nust be addressed in the
permt, a permt nmay not need to specify conditions that

protect each of these environnental nmedia.

Most of the commenters suggested that the environnental performance
standards, if made unit-specific, would aid in protecting

human health and the environnent fromrel eases of contam nants. O her
commenters objected to the requirenent for detail ed

ground-water, surface water, and air quality assessnents, especially for
facilities using technologies where it is unlikely that the

waste or its constituents would come in contact with water, soil, or air
medi a. As stated in the precedi ng paragraph, an

assessnent nust be conducted for each nmedium however, if the assessnent
shows that there will be no inpact on a given

medi unt the permt need not specify conditions to protect that medium

Anot her commenter said that these standards are geared to toxic wastes.
The comenter further indicated that, in the case of

expl osi ve wastes, there will be a poor fit between these regulatory
requi renments and a particular unit.

The comenter stated that ground-water mgration is unlikely during open
bur ni ng of expl osive wastes. The perfornmance

standards require that an assessnment be conducted for each of the nedia.



| f the assessnment shows that, in this case, ground
water will not be inpacted, then the permt need not specify conditions
to protect the ground water.

The Agency, however, does not feel that it is appropriate to pronul gate
specific environnmental performance standards at this

time. G ven that m scel |l aneous units will be regul ated by issuing

i ndividual permts that are unit- and site-specific, human health

and the environment can be protected without being overly stringent in
sone cases and/or too lenient in others. It is expected

that the unit-specific environnmental performance standards defined in
Subparts | through Ow Il provide baseline, acceptable

protection and, at the same time, will allow flexibility in issuing
case-by-case variation during the permtting under the Subpart X

regul ation. In addition, the Agency is devel oping unit-specific guidance
for certain units and may, in the future, provide

addi ti onal technol ogy-specific guidance, if necessary.

The Agency does not view Sec. 264.601 as a set of specifications that

will directly apply to all owners and operators of
nm scel | aneous units. Rather, Sec. 264.601 provides a general set of
obj ectives that will guide the permt applicant (owner or

operator), the Agency, and the public in evaluating the acceptability of
each unit and the adequacy of the unit design and

operation to mtigate risk. The permt applicant is expected to propose
the specifications for |ocation, design, construction,

operation, nonitoring, maintenance, closure, and, where appropriate,
post-cl osure care based on supporting data and

information on the specific unit.

Det ai |l ed anal ysis of each factor in Sec. 264.601 may not be necessary in
a permt application, depending on its relevance to the

type of unit under consideration and the associ ated health and
environnental risks. For exanple, certain conpletely enclosed

bi ol ogi cal, physical, or chem cal treatment units may not require permt
conditions inposing nmonitoring requirements for air or

ground water. On the other hand, specific thermal treatnment units
covered under this subpart may require extensive air

nonitoring. All of the factors identified in Sec. 264.601, however,
shoul d be considered and their rel evance shoul d be

addressed in the application.

Based on the information about the environmental inpacts, specific
conditi ons beyond those suggested by the applicant nay be

i ncluded by the Agency in the pernmt. Once issued, the permt governs
where a unit is to be |ocated and how it is to be

desi gned, constructed, operated, nonitored, maintained, and cl osed.
Few comments were received on each environnmental nedium-e.qg.
ground-water mgration, surface water and soils, and air.

The majority of commenters el aborated on their concerns related to the
hazard assessnment and the need for controls under the

broad category of environnmental performance standards.

The comenters indicated that they favored devel opment of Subpart X



permtting standards because they provide flexibility for
devel opi ng unit- and/or site-specific assessnents of contam nation of
specific media in the permtting process.

The Agency bel ow di scusses what factors should be consi dered by
applicants and permt witers in assessing the potential for

adverse effects on each nedium These factors include the type of waste
managed, the types of technol ogies, the types and

guantities of em ssions or releases, and the extent of mgration or

di spersion of the waste in various nedia. The permt applicant

must submt information on these assessnments, which nmust be included in
the permt in order to be considered as a conplete

permt application. These assessnments nust be in sufficient detail to
support the applicant's position in denonstrating m ni mal

i npact and/or mnim zing adverse inpacts on each nedium

1. G ound-Water and Subsurface M gration

Section 264.601(a) lists several factors to be considered to prevent any
rel ease that may have adverse effects on human health

or the environnment due to mgration of waste constituents in the ground
wat er or subsurface environnment. These factors nust be

addressed to prevent ground-water contam nation and the subsurface

m gration of hazardous waste from m scel | aneous units

(e.g., geologic repositories and hazardous waste managenent units that
are placed in or on |and).

The first factor includes the volume, concentration, and physical and
chem cal characteristics of the waste placed in the unit. The

vol unme and concentration determ ne the maxi mum anount and concentration
of waste that may enter the ground water.

Physi cal and chenmi cal characteristics deternmine (1) the toxicity of the
waste; (2) the ability of the waste to be contai ned,

i mmobi |l i zed, degraded, or attenuated or to mgrate in various soils and
materials; and (3) the probability of undesirable

reactions taking place anong wastes or between wastes and |liners or

ot her contai nnent structures.

The second, third, and fourth factors are the hydrogeol ogic
characteristics of the site and surrounding | and, the existing
ground-water quality, and the quantity and direction of ground-water

fl ow, respectively. Because these three factors affect the

novenment of waste constituents in the subsurface environnent, they are
crucial in assessing the inmpact on human health and the

envi ronnment. The hydrogeol ogic characteristics of the site determ ne the
effect of human activities in the area on the ground

water. The third factor focuses on the existing ground-water quality and
sources of contam nation other than the m scell aneous

unit. This factor is relevant for predicting future ground-water uses
and the increnmental risk of the new unit. The fourth factor

assesses the rate and direction of migration and the potenti al

contam nation of the site.



The fifth factor is the proximty to and withdrawal rates of current and
potential ground-water users. Wiile ground water as a

source of drinking water is a primary concern, agricultural and

i ndustrial uses of ground water should al so be consi dered.

Clearly, water that is contam nated by hazardous waste | eachate may
present health risks. Information on State ground-water

pl anning and regul atory efforts should also be considered. Also, any
changes in ground-water w thdrawal rates or patterns can

alter the rate of ground- water nmovenent, which influences the rate and
direction of mgration of contam nants to exposure

points. This information is not only necessary to identify potenti al

i npacts to the ground water, but it also can be used in

determ ning nonitoring well |ocations, where necessary.

The sixth factor focuses on | and-use patterns. Land-use patterns can
change hydrogeol ogi ¢ characteristics and they in turn can

alter the rate and direction of potential mgration to and distribution
of wastes in ground water. This information will be used to

identify potential inpacts to the ground water.

The seventh factor is novenent of waste constituents in the subsurface.
This includes mgration of waste in gaseous or vapor fornms. Subsurface
m gration of wastes is a type of environnental

degradati on apart from contam nati on of ground water. The Love Canal

i ncident provides a classic exanple of unsaturated

zone mgration. There, waste constituents mgrated froma landfill into
t he basenents of nearby honmes. The residents were

directly exposed through physical contact with waste and i nhal ation of
volatile contam nants. The potential adverse effects of

subsurface mgration of waste constituents nust be considered in
addition to any direct effects on surface water and ground

water. The sanme factors that influence ground-water protection are
signi ficant when considering subsurface mgration.

Both the saturated and unsaturated zones nust be considered in
eval uating the potential for subsurface mgration. This requires
know edge of the characteristics of the waste in the unit and the
hydr ogeol ogy of the surrounding area. The patterns of |and use

in the area, including proximty to residential buildings, are
particul arly inmportant here.

Al so considered in factor seven is the mgration of wastes to the soi

root zone of food-chain crops and other vegetation.

Phytotoxicity may occur as a result, as in the case of heavy netals at
hi gh concentrations. Even nore inportant, roots may

absorb certain hazardous constituents, which the plant may uptake and
pass into the human food chai n.

The eighth and ninth factors are the potential adverse inpacts that
exposure to waste constituents can have on human health and

on ani mal health, plants, and physical structures, respectively. This
potential depends on many factors, including the

concentration, quantity, toxicity, and transport of the waste



constituents.

One commenter agreed that the factors |listed in Sec. 264.601 for ground
wat er were necessary to evaluate the adequacy of

protection provided by a particular unit. Another commenter suggested
that the rule is unclear on how the need for

ground-water nonitoring will be evaluated. One other comenter
guestioned why all units nust provide data on hydrogeol ogic
characteristics, |and-use patterns, ground-water quality, associated
human health effects, and animl and crop exposure

assessnents. This comenter further suggested that data requirenments be
tailored to the specific type of unit. Another

commenter pointed out that it is not necessary to performa detailed
ground-wat er and surface water assessnent for a facility

managi ng or treating a waste that never conmes in contact with the
surface of the ground. For exanple, sonme open detonation

facilities have a synthetically |lined detonation range.

In response to the above concerns, the Agency does not necessarily
require that all m scellaneous units provide a detailed

assessnent for each of the nine factors. The standard in Sec. 270.23(b)
requires that the factors be considered and eval uat ed,

and assessnment data nmust be presented in the permt application. If the
permt applicant's prelimnary assessnment of these

factors indicates that the facility will not inpact the factor, and the
prelim nary assessnent of that factor is convincing to the

Director, then a detailed assessnment is not needed. However, a detailed
assessnment and associated permt conditions nust be

devel oped for those factors found by the prelimnary assessment to have
the potential for ground-water contam nation and

m gration. The prelimnary and detail ed assessnent procedures are not
envi sioned as a two-tiered permt process. The

prelimnary assessnent is a tool used by an applicant to avoid the need
to conduct a detailed assessnent, if the prelimnary

assessnment shows that a detailed assessnment is not necessary. The
adequacy and findings of the assessnents will be considered

by the Director as part of the permt review process.

2. Surface Water (Including Wetlands) and Surface Soils

| mpr oper di sposal of hazardous wastes can have i mmedi ate, far-reaching,
and long-termeffects on human health or the

envi ronnent due to mgration of waste constituents in surface water or
wet | ands or on surface soils. Units for which factors

related to surface water, wetlands, and surface soils may require
particul ar enphasis are those that are situated on |and and are

used in an open or sem -enclosed manner. It is, therefore, essential to
ensure that these structures are designed and constructed

to prevent surface water, wetlands, and surface soil contam nation.

Many of the same factors that influence ground-water protection and
mnimze risk fromsubsurface mgration of waste



constituents are significant for the protection of surface water,
wet | ands, and surface soils. Therefore, the sections listed in Sec.
264.601(b) are simlar to those in Sec.

264.601(a).

The first factor to be evaluated is the volunme of the waste in the unit
and the waste's physical and chem cal characteristics. This

factor determ nes the potential for contam nation of surface water,
wet | ands, and surface soils.

The effectiveness of contai nnent structures should be considered in the
second factor because surface waters, wetlands, and

surface soils may be contam nated by ground-water mgration and by
overland flow of waste constituents. Precipitation, run-on,

and runoff controls and subsurface structures should be consi dered,
including liners, dikes, diversion ditches, and cut-off walls.

The third, fourth, fifth, and sixth factors require considerations of
t he hydrogeol ogy and climte of the area. These factors

eval uate the area's topography, rainfall patterns, characteristics of
ground-water flow, and the proximty of a unit to surface

waters. These factors determne the distribution and degree of surface
wat er, wetl ands, and surface soil contam nati on.

The seventh, eighth, and ninth factors evaluate patterns of surface

wat er and | and use, existing surface water, wetlands, and

surface soil quality, other sources of contam nation, and water quality
standards. This information is needed to provide insight

into the likelihood of health or environnental inpacts. Water quality
standards provide nunerical and narrative criteria tied to

particul ar uses of water bodies. These criteria should guide the Agency,
permt applicants, and the public in evaluating the

acceptability of managing waste in a particular unit.

In the tenth and el eventh factors, the inpacts of waste constituents
entering surface waters on human health and on ani mal s,
pl ants, and physical structures nmust al so be anal yzed.

One comment er suggested that surface soil for the active portion of open
bur ni ng/ open detonation facilities, as well as soi

sanples fromthe primry downw nd areas, be nmonitored and that the
nmoni tori ng schedul e be based on the vol une of waste

destroyed. The Agency has concl uded that establishment of nonitoring
schedul es is nore appropriately defined in the

permtting process than in the standards. However, because open

bur ni ng/ open detonation of explosive waste is carried out in

pits, trenches, or on the ground surface, or in areas exposed to
precipitation, the Agency agrees that it is vital that the factors in
this section be adequately addressed so that run-on and runoff are
controlled and residual wastes are effectively contained

within a well- defined open burning/open detonation area.



3. Air

Sone waste managenent units may present a significant potential for
adverse effects on air quality. Section 264.601(c) requires

t he prevention of any rel ease that may have adverse effects on human
health or the environnent due to mgration of waste

constituents in the air, and lists various factors that may be
considered in protecting air quality.

The first factor considers the volume and characteristics of the waste
in the unit and its potential to react or evaporate to form
gaseous, aerosol, or particulate products that enter the atnosphere.

The second factor considers the effectiveness of systens and structures
to prevent gaseous, aerosol, or particulate em ssions.

The third factor considers the operating paranmeters of the units that
make air em ssions likely and create a potential for the
producti on of toxic or explosive gases, aerosols, or particul ates.

The fourth and fifth factors take into account the atnospheric,
met eor ol ogi ¢, and topographic conditions of the site |ocation, the
existing air quality, and the sources of contam nation near the site.

The sixth and seventh factors assess the potential adverse inpacts on
human health and on plants, animls, and physi cal

structures. O special concern is the inhalation of hazardous
constituents by humans exposed to air em ssions fromthese units.

Units for which these air standards have particul ar inportance include
open burni ng/ open detonation units and thermal treatnent

units, such as calcination, pyrolysis, and nmulti-hearth furnaces. In
nost cases, air enissions from open burning/ open detonation

cannot be controlled since it is inpossible to operate these units under
totally enclosed conditions. Because of this, it is essential

t hat open burni ng/ open detonation (OB/OD) permt applicants consider the
vol umes and characteristics of the waste, as well as

t he nmeteorol ogi ¢ and topographic conditions of the site |ocation.
However, one commenter suggested an alternative technol ogy

for controlling air em ssions from open burning (not detonation) of

expl osi ve wastes. This technol ogy effectively reduces

em ssions by using an air scrubber. It may, therefore, be an attractive
option for sone facilities that open burn expl osive wastes.

In addition, units that thermally treat hazardous wastes can rel ease
hazardous air em ssions. Wiile permts for these therm

treatment units may incorporate nost of the incinerator performance

st andards under Part 264, these standards may not be

sufficient or applicable for Subpart X units; therefore, these units
must provide the assessnent of air quality factors.

One commenter observed that just as a surface facility nust consider and
guard agai nst accidental contam nation of waters or
soils, it nmust also consider the possibility of contam nated air or gas



enm ssions. Therefore, this commenter suggested that the

seven factors included in Sec. 264.601(c) be fully considered. In
contrast, comenters expressed concern over the use of the

word "any" release, viewing it as too restrictive and not warranted for
general applicability to all units. Three comenters noted

that air em ssions resulting from OB/ OD cannot be controlled and,
therefore, this technology should be exenpt fromthe

requi renments of Sec. 264.601(c).

By using the word "any," the Agency does not necessarily nmean "no"

rel eases. When a potential exists for a release (e.g., during

OB/ OD, where air em ssions are difficult to control), an assessnent nust
be made of all the factors inportant in protecting air

quality.

There was al so concern that if the unit is subject to evaluation and to
permtting requirenents for stationary sources under the

Clean Air Act or under State and local air pollution control standards,
such standards shoul d be inplenented by these

authorities, as they are beyond the Agency's authority under RCRA in

t hose jurisdictions. The Agency does not agree that its

RCRA authority does not apply to air em ssions. Section 3004(n) clearly
requires EPA to control air em ssions from hazardous

waste facilities. EPAw Il attenpt to mnim ze any duplication of
control by incorporating applicable standards fromthe Cl ean

Air Act into the RCRA permt. A permt may also include additional
necessary conditions inposed under RCRA authorities.

For example, current standards under the Clean Air Act nmay not address
all types of hazardous air em ssions at treatnent,

storage, and disposal facilities.

One commenter also objected to the use of "hazardous constituent” in
Sec.

264.601. He preferred "hazardous constituent of the waste." The Agency
did not change the wordi ng "hazardous constituent”

because if the unit is only nonitored for hazardous constituents of the
wast e, then hazardous constituents of possible reaction

products will go undetect ed.

Anot her comment er suggested that since nost State air pollution control
regul ati ons prohi bit open burning but provide an

exenption for explosive waste, the RCRA permtting of open burning
should be limted to those exenptions or waivers. The

Agency agrees with this commenter and has restricted permtting of OB/ OD
to expl osive wastes.

One commenter indicated that a study is being conpleted to identify and
characterize em ssions generated at mlitary OB/ OD

facilities. This commenter suggested that the Agency consider the data,
concl usi ons, and recomendations fromthis study in

determ ning the type of nonitoring requirenments for OB/ OD di sposa
activities. The Agency intends to use this information in

devel oping a permt gui dance docunment on OB/ OD.



C. Section 264.602--Mnitoring, Analysis, Inspection, Response,
Reporting, and Corrective Action

Under Sec. 264.602, each m scell aneous waste management unit must have a
nmoni tori ng programthat includes, where

appropriate, a ground-water, surface water, soils, and air quality
nmonitoring system (Alternatives to anmbient air nonitoring and

anal ysis may include analysis of waste, enissions nmeasurenents, and
periodic nonitoring with portable detectors.) A nonitoring

program nmust include procedures for sanpling, analysis, and eval uation
of data, suitable response procedures, and a regular

i nspection schedule. This requirenent is intended to ensure that the
permt specifies all nonitoring, inspection, and response

activities and the frequency with which these activities are to be
conducted. Including these specifications in the permt wll

require nmonitoring by the owner or operator to prevent violation of
permt requirenments and to prevent damage. It wll also

enabl e the oversi ght agency, through inspections and enforcenent, to
assess whether the unit is in conpliance with the permt

and, therefore, with the requirenments of Sec.

264. 601.

Since each m scell aneous unit covered by this section may be distinctive
in its design, operation, and |ocation, the Agency is

| eaving the specifications as well as the extent of the nonitoring,

i nspection, and response programto the evaluation of the

permtting official. At a mnimum the nonitoring programfor a

m scel | aneous unit shoul d be capable of determ ning the unit's

i npacts on ground water in the uppernost aquifer, surface water, air
quality, and the extent of surface and subsurface

contam nant migration, to ensure conpliance with Sec. 264.601.

The program shoul d consider the followng: (1) The depth and | ocation of
monitoring wells or other sanpling devices necessary

to obtain representative sanples of constituents in various nmedia; (2)
the constituents to be nonitored and the frequency of

moni toring; (3) procedures to maintain the integrity of nonitoring
devi ces; (4) sanple collection and preservati on procedures;

(5) anal ytical methods used for sanpling and analysis; (6) applicable
procedures for the evaluation of data fromthe nonitoring

program and (7) appropriate response procedures for cases where the
nmonitoring programindicates that the unit is not in

conpliance with Sec. 264.601.

The nonitoring, inspection, and response program under a Subpart X
permit will include requirenments |inking inspections and
monitoring of the unit to the appropriate response. The Agency wil |
i ncorporate the Part 264 Subpart F standards for

ground-water nonitoring, protection, and corrective action for
establishing a ground-water nonitoring program at appropriate
Subpart X units.



The owner or operator of each niscell aneous waste managenment unit
covered by this section nust conply with the biennial

reporting requirenments specified under Sec. 264.75. These requirenents
are the same as those in effect for all hazardous waste

treatment, storage, and disposal facilities that are specifically
regul ated under Part 264.

Under RCRA authority contained in sections 3004 (u) and (v), the Agency
is devel opi ng standards for corrective action at

facilities seeking a RCRA permt. EPA has already codified the general
obligation to performcorrective action for release from

Solid Waste Managenent Units (SWMUs) at hazardous waste facilities (see
40 CFR 264.101). In the interim EPA will nake

a decision on appropriate corrective actions for SWMJs on a case-by-case
basis in individual permt proceedi ngs. These

st andards, scheduled to be proposed in late 1987, will be applicable to
hazar dous waste managenent units including Subpart X

units to the extent that they can be applied without resulting in highly
hazardous situations or adverse cross-nmedia contam nation

and are technically feasible. Until these new standards are finalized,
the corrective action requirements in Sec. 264.101 apply to

Subpart X

One commenter suggested that the regulations relating to ground-water
and surface water nonitoring are necessary but should

be clarified. The comenter further noted that for sonme operations
(e.g., OB/OD) only sonme of the factors need to be

addressed. Additionally, this comrenter suggested that the scope of the
requi rements should be clarified when a nore

extensive analysis is indicated. In this comenter’'s opinion, the
requirenment in Sec. 270.23(b) is overly broad and the

informati on necessary for detailed assessnents often will not be
avai |l abl e. Thus, these assessnents nay be prohibitively

expensive if the requirenent is broadly interpreted. Another commenter
was concerned that the Agency is |eaving the

specifications, as well as the extent of the nonitoring, inspection, and
response requirenments, to the evaluation of the permtting

of ficial.

The Agency agrees to sonme extent with these commenters. |If the Agency
provi des a conprehensive list of permt requirenments,

it will be easier for both permt applicants and permt witers in
addressing the informational requirenents. However, because of

the diversity of the types of m scellaneous units, it is inpossible to
identify specific information requirements for individual units.

Where applicable, the Agency prefers that a permt applicant provide (a)
detail ed plans and engi neering reports; (b) hydrol ogic,

geol ogi ¢, atnospheric, and neteorol ogic assessnents; (c) information on
t he potential pathways of exposure of humans or

environnental receptors and the extent of exposure; and (d) closure and
post-cl osure procedures. In addition, because the

nature of each unit can vary a great deal, any steps taken to neet the
requi renents of the Subpart X environnmental perfornmance



st andards nust al so be furni shed.

One commenter was concerned that the Subpart F standards for
ground-water nonitoring are not mandated, carte bl anche,

but are used where appropri ate.

He noted that in sone sections it is clearly stated that m scel |l aneous
units need not conply with Subpart F requirenments, and

t hat conversely, in other sections of the rules, the Agency inplies that
the permt applicant must conply with Subpart F where

ground-water nonitoring is deenmed necessary. This comenter suggested
that these inconsistencies should be clarified to

require permt applicants to establish a ground-water nonitoring program
where it is necessary to protect human health and the

environnent. The Agency agrees and requires conpliance with Subpart F
ground-water nonitoring requirenments on a

case- by-case deterni nati on when necessary to protect human health and

t he environment.

The monitoring, analysis, inspection, response, and reporting

requi renments described in this rule are designed to be generic with

t he establishnment of unit-specific requirenents during the permtting
process. By providing specifics for OB/OD units and

geol ogic repositories in permt guidance to be devel oped, the Agency
will identify unit-specific nonitoring and anal ysis needs.

D. Section 264.603--Post-Closure Care

In addition to complying with the appropriate post-closure standards of
Subpart G of Part 264 during the post-closure care

peri od, owners and operators of m scellaneous units permtted under
Subpart X that di spose of hazardous wastes must

continue to neet the environnmental perfornmance standards of Sec. 264.601
that applied in the operating period. This

requi rement is included to ensure that units used for disposal are

mai nt ai ned properly after closure. It is also applicable to

treatment or storage units that cannot conpletely renove or

decontam nate soils or ground water at closure.

Mai ntai ning the unit during this period nmust be based upon procedures
that are specified in a witten post-closure plan, as

required in Sec. 264.118.

Where appropriate, the post-closure plan nust include nonitoring,
response, and mai ntenance procedures.

I n response to post-closure requirenents, one commenter recommended t hat
the m scel |l aneous unit concept al so be

incorporated into Part 265. He stated that this would allow for the use
of innovative technol ogies during closure of facilities with
interimstatus. He also stated that often naterials present at sites
regul ated under Part 265 nust be treated as part of the closure
activity and that preparation of a RCRA Part B permt application for
new activities at a facility can take up to two years. He



argued that sone regul atory mechani sm shoul d be avail able for the
amendnent of a RCRA Part A permt to allow for new

activities related to the closure of a site. Unless the m scel |l aneous
unit concept is expanded to Part 265 and an expeditious

procedure is devel oped to anend Part A permts, new technol ogies for
treating hazardous waste will be |l argely unavailable to

facilities closing under interimstatus.

The Agency recogni zes the commenter's concern related to innovative

t echnol ogi es devel oped under interimstatus. This

comenter is attenpting to close a facility using an innovative
technology. If the comenter is devel oping a new technology to

treat hazardous waste at the facility being closed, or if he is
denonstrating the application of a newy devel oped technol ogy to

treat hazardous waste, then this commenter may be able to use a
research, devel opnent, and denonstration permt under Sec.

270. 65, assunming that he neets all of the requirenents of that section.
The purpose of RD&D permts is to allow for testing and

denonstration of innovative and experinental technol ogies, including the
nodi fi cation of existing technologies, if the technol ogy

is experinmental or innovative and there are no pernit standards for the
activity. Cleanup of facilities may occur, incident to

testing and denonstration, under an RD& permt. If the activity does
not qualify for an RD& permt, then the facility owner

or operator nust apply for a Subpart X permt.

The comenter stated that guidance on what is neant by renoving al
"“contam nation,"” as well as other "how clean is clean”

i ssues, would be useful in closing Subpart X units. The Agency agrees
and is preparing a "clean closure" guidance for release in

the fall of 1987 that will provide useful information on one option for
cl osure of |and-based units.

Anot her comment er suggested that Subpart X should address cl osure of
m scel | aneous units in a fashion simlar to that set forth

in subparts relating to tanks, landfills, waste piles, etc.

Speci fically, Sec. 264.110 should be anended to reference Subpart X
A new section in Subpart X should address closure and post-closure in
| anguage simlar to the anal ogous sections in Subparts |

t hrough O

The Agency disagrees with this comenter. Because of the unique
characteristics of the m scellaneous units, the specific

requi renments given in Subparts |I through O for closure and post-closure
are not necessarily appropriate. Therefore, under Sec.

264. 603, these units nust continue to conply with the appropriate
post-cl osure standards of Subpart G of Part 264 and the

envi ronnent al performance standards of Sec. 264.601 during the post-
cl osure care period. However, for a unit that

resenbl es, by definition, one of the units in Subparts |I through O
t hose standards may provide a starting point in devel oping

cl osure and post-closure requirenents for the m scell aneous unit.



I n one commenter's opinion, requiring post-closure care if a facility
cannot "renove all contam nated soils or ground water" at

closure is unduly restrictive and should be limted to toxic and
hazardous constituents remaining at the facility after closure at a

| evel determ ned to be a threat to human health and the environnent. In
response to this comment, the Agency, under a

separate action, is developing a clean closure guidance. In addition,
the Agency in the preanble to the March 19, 1987, Part 11,

Federal Register sets forth the RCRA standards for "clean closure."

VI. Anmendnments to Part 270: Permt Requirenents
A. General Permt Requirenents

Application and review requirenents for permtting hazardous waste
managenent facilities under RCRA are contained in Part

270. Al owners and operators of units that treat, store, or dispose of
hazardous waste in m scellaneous units nust obtain

permts under Part 270 regul ations. Subpart X applicants nust conmply
with the general application requirenments, including Part

A permt requirenents, Part B general application requirenments of Sec.
270.10, and Part B specific information requirenents. Part 270
regul ati ons specify what information owners and operators of
facilities must submt in their permt applications to denonstrate
conpliance with the Part 264 standards (both the general

standards in Subparts A through E, G and H, F when required, and the
specific standards in Subpart X). The general

information requirenments in Part 270 apply to all owners and operators
of m scel |l aneous units.

Most of the comments specific to the permt requirenents indicated a
need for (1) standardization and accel eration of the

permtting process; (2) mnimzation of the need for individual permts
by providing an industry- specific variance, a class permt,

or a special permt; and (3) an individual analysis of the applicability
of permts and regulations prior to the permtting process.

Some commenters were concerned that permt witers will be too

aut onomous, and that too nuch specialization will be

required to i ssue Subpart X permts effectively. This could conplicate
the permtting process by causing both a shortage of

qualified permt witers and increased costs to industry, as well as
creating an inconsistency in the inplenmentation of the permt

standards by the witers.

The Agency has attenpted to alleviate to sone degree the commenters'’
concerns over the diverse permt requirenents in

today's rule by providing a standard, generic permt requirenment for

m scel | aneous units. This standard permt requirenent

i ncorporates Part 264's individual conpliance standards required under
Subparts A through H, as well as the specific standards

in Subpart X. In the Agency's opinion, technical support fromthe Perm:¢t
Assi stance Teans, any technol ogy-specific permt

gui dance, and the availability of detailed technol ogy descriptions,



engi neering reports, and information on nonitoring,

operational features, as well as mmintenance, inspection, analysis, and
cl osure procedures contained in the permt application

shoul d provide the permt witer with sufficient information to
effectively develop permts on the niscell aneous units.

One commenter suggested that the Agency should incorporate standards
devel oped by ot her agencies, such as the Departnment

of Defense (DOD), Departnent of Energy (DOE), and the Nucl ear Regul atory
Comm ssi on ( NRC)

Anot her comenter requested that a generic permt application formfor
Subpart X units be devel oped. O her comenters

preferred a specific exenption for de mnims quantities of waste
processed by certain units operated by the expl osives

i ndustry. Under RCRA, Small Quantity Generators (SQG) s are provided
exenption fromthe permtting requirement in Sec.

261. However, none of the treatnent and di sposal standards contained in
Part 264 provide exenption fromthe permtting

requi rements for managing de mnims quantities and the Agency has no
authority to, nor does it see any reason to exenpt de

mnims quantities.

The Agency regards these comments as very constructive and has

i ncorporated portions of themin the devel opnent of today's

rule. For exanmple, in cooperation with the Departnent of the Arny, the
Agency i s devel oping a permt guidance for OB/ OD.

The Agency also intends to review DOE's and NRC s permtting standards
devel oped for the disposal of nuclear wastes in salt

dones and deactivated missile silos. In the Agency's opinion, existing
Part B permt application fornms used for all other

subparts of Part 264 are sufficient and provide adequate detail. Hence,
no specific permt application formfor Subpart X units

is warranted. Although the Agency is not providing specific Subpart X

permt applications, it is identifying the specific

information requirenments in the follow ng section.

Anot her comment er suggested that the Agency should concentrate on
establishing an information system capable of informng

permt witers of m scellaneous units and providing up-to-date
information on what units have been permitted in various States
and EPA regions. In his judgnment, this would shorten the tinme spent
"reinventing the wheel." The Agency wel cones this

suggestion and wants to point out that the Hazardous Waste Data
Managenent System (HWDMS) data base, even though not

seen as a perfect information dissem nation tool, does serve the purpose
of data transfer anong the States, EPA regions, and

EPA Headquarters.

The HWDMS data base can be accessed through the National Conputer Center
(NCC), Research Triangle Park, North

Carolina, by the Headquarters, Regional, and State EPA officials or
their approved contractors. This data base provides

hazar dous waste generators and managenment facility-specific information



related to Parts A and B pernit status. For each type

of hazardous waste facility, detailed information is coded. The
information includes Standard I ndustrial Codes (SIC); the

facility's name and address; the permt status; the quantities and types
of wastes generated and nanaged; the types of treatnent,

storage, and disposal nethods and their capacities; and financial and
ownership status. The data base is updated and revised

frequently.

Currently, such a status-reporting mechanismis used by the Agency for
tracki ng research, devel opnent, and denonstration

(RD&D) permts. Simlarly, the Agency may provide the status of various
Subpart X permts to Permt Assistance Teans

(PAT) staff and permt witers. The intent of the Subpart X units'
status reports is to provide current information, such as (a) the

types of units for which permt applications are submtted, (b) the
unit's permt status, and (c) a brief description of the unit. This
wll allow various permt witers and PAT staff in different regions to
permt simlar units consistently and efficiently.

B. Specific Information Requirenments for M scellaneous Units In Sec.
270. 23

The specific information requirenments for m scell aneous units included
in Sec. 270.23 are intended to clarify and define the type

of unit that is being permtted. The applicant nust describe the unit,
its physical characteristics, materials of construction, and

di mensi ons. The bul k of the application is expected to contain detail ed
pl ans and engi neering reports describing how the unit

wi Il be |ocated, designed, constructed, operated, maintained, nonitored,
i nspected, and closed to conply with the requirenents

of Secs. 264.601 and 264.602. The plan should include a detail ed process
descri ption.

I n devel opi ng the application, each of the environnmental performance

st andards nust be assessed. Where this assessnent

i ndicates that releases to air, surface water, or ground water are
possi bl e, the applicant is expected to provide detail ed

hydrol ogi c, geol ogic, and neteorol ogic assessnents and maps for the
region surrounding the site. Applications for disposal units

must contain a description of the plans to conply with the post-closure
requi renments of Sec. 264.603.

The permt application nmust contain information (a) on the potenti al

pat hways of exposure to humans or environnent al

receptors of hazardous waste or hazardous constituents and (b) on the
potential magnitude and nature of such exposures. In

addition, for each treatnent unit, any reports on denonstrations of the
effectiveness of simlar treatnent based on | aboratory,

bench-scale, pilot-scale, or field data gathered under an RD&D perm t
shoul d be subm tted.



If the unit to be permitted involves an innovative or experinental waste
treatnment process or technol ogy where insufficient data

are available to assess its effectiveness, if it is to be denonstrated
over a short period of tinme, and if the technology will be

conducted in a unit that neets the RD& criteria, an RD&D pernit may be
necessary. For additional information on RD&D

permts, refer to Sec. 270.65 and EPA Publication No. EPA/530-SW 86-008,
"G@ui dance Manual for Research,

Devel opment, and Denopnstration Permts Under 40 CFR Section 270.65." If
t he denonstration is to be long term (i.e., may

eventually be used as a comerci al -scal e treatnent process) or does not
neet the RD&D criteria, a permt may be obtai ned

under Subpart X. Under certain circumstances, an RD&D permt nay be
necessary to gather additional data that may be

required to fulfill Subpart X permt-related risk assessnent needs. To
gat her such data the owner/operator can use the RD&D

permt as a vehicle to denonstrate the effectiveness of a technol ogy.

If a nulti-stage denonstration project is to be permtted under Subpart
X, two possible permtting options are available. First, a

single permt that covers the entire denpnstration could be witten. As
revisions are needed to a permt to reflect the outcone

of individual stages, permt nodifications could be requested under 40
CFR 270.41 and 270.42, provided the reason for

requesting a nodification meets one of the criteria for nodification in
t hese subparts. Alternatively, where the outcone of one

stage may radically change the subsequent stages, a permt could be
obtained for this first stage. At its conpletion, a permt

could be issued for the subsequent stages. Each pernmt would term nate
with the conpletion of a stage, and a new permt would

be issued for the succeeding stage, based upon an eval uation of the
results of the concluded stage. The exact perm tting strategy

to be used would be determ ned by the permit witer, based upon the type
of treatnent process and the denonstration.

Under Sec. 270.23, a detailed description of the unit will be required
specific to the devel opnent of a unit's design,

construction, |ocation, operation, maintenance, inspection, and closure
so that it nmeets the requirements of the environnmental

performance standards.

One commenter was concerned over the information requirenents on
potential pathways of exposure of humans or

envi ronnental receptors to hazardous wastes or constituents. He
suggested that know edge of the potential nagnitude and

nature of such requirenents for every m scell aneous unit to be permtted
under Subpart X standards may be unnecessary in

certain cases. In his opinion, devel opment of such extensive data for
fate and transport studies would be cost-prohibitive and
time-consum ng. He further suggested that a petition process could be
instituted to denonstrate on a case-by-case basis an

exenption fromsuch an information requirenment.



As mentioned previously, a detailed risk assessnment is not necessary.
However, at a mninmum the applicant nust identify the potential inpacts
of hazardous constituents in different nedia. If the

prelim nary assessnent conducted by the permt applicant indicates that
rel eases to each of the nedia are possible, the permt

applicant nust further eval uate whether releases will occur and
denonstrate ways to mnimze the potential releases.

This allows the permt witer to devel op specific nonitoring, analysis,
and reporting guidelines for each particular unit.

C. Conform ng Changes

Conform ng changes are in other sections of Part 270 to accommpdate the
new Subpart X regul ations. The Agency is not

proposi ng to make changes to the Part 124 permt processing procedures.

| ssuance of permits for mscellaneous units would be

subject to Part 124 in the sanme manner as other hazardous waste permts.

VI1. Applicability to State Hazardous Waste Management Prograns
A. Applicability of Rules in Authorized States

Under section 3006 of RCRA, the Agency may authorize qualified States to
adm ni ster and enforce the RCRA program w thin

the State. (See 40 CFR Part 271 for the standards and requirenments for
aut horization.) Foll owi ng authorization, the Agency

retains enforcement authority under sections 3008, 7003, and 3013 of
RCRA, al though authorized States have primry

enforcenment responsibility.

Prior to the Hazardous and Solid Waste Anmendnents of 1984 (HSWA), a
State with final authorization adm nistered its own

hazar dous waste program rather than the Agency adm nistering the
federal programin that State. The Federal requirenments no

| onger applied in the authorized State, and the Agency could not issue
permts for any facilities that the State was authorized to

permt.

When new, nore stringent Federal requirenments were pronul gated or
enacted, the State was obliged to enact equival ent

authority within specified tinme franes. New Federal requirenents did not
take effect in an authorized State until the State

adopted the requirenents as State | aw.

I n contrast, under section 3006(g) of RCRA, 42 U S.C. 6927, new

requi rements and prohibitions inposed by HSWA t ake

effect in authorized States at the sanme time that they take effect in
nonaut hori zed States. The Agency is directed to carry out

t hose requirenents and prohibitions in authorized States, including the
i ssuance of permts, until the State is granted

authorization to do so. While States nmust still adopt HSWA-rel at ed
provi sions as State law to retain final authorization. HSWA



applies in authorized States in the interim

B. Effect on State Authorizati ons

Today' s announcenent pronul gates standards that are not effective in
aut hori zed States because the requirenents are not being

i nposed pursuant to HSWA. Thus, the requirements will be applicable only
in those States that do not have interim or final
aut horization. In authorized States, the requirements will not be

applicable until the State revises its programto adopt equival ent
requi renents under State |aw.

Under 40 CFR 271.21(e)(2), States that have final authorization nust
nmodi fy their progranms to reflect equival ent requirenments

and by July 1, 1989, nust submt the nodifications to the Agency for
approval . This deadline can be extended in certain cases

(40 CFR 271. 21(e)(3)). Once the Agency approves the nodification, the
State requirenents beconme Subtitle C RCRA

requirenents.

States with authorized RCRA progranms may al ready have requirenents
simlar to those in today's rule. These State regul ations

have not been assessed agai nst the federal regulations being promul gated
today to determ ne whether they neet the tests for

aut hori zation. Thus, a State is not authorized to carry out requirenents
in lieu of the Agency until the State program nodification

is submtted to the Agency and approved. OF course, States with existing
st andards may continue to adm nister and enforce

their standards as a matter of State | aw.

States that submt their official applications for final authorization
| ess than 12 nonths after the effective date of these standards

are not required to include equivalent standards in their applications.
However, they nust nodify their programs by the

deadlines set forth in Sec. 271.21(e). States that submt official
applications for final authorization 12 nonths after the effective
date of these standards nust include standards equivalent to these
standards in their applications. The requirenments a State

must nmeet when submtting its final authorization application are set
forth in 40 CFR 271. 3.

The Agency is precluded fromissuing permts to new units in States
authorized to inmplenent RCRA in lieu of the Agency.

However, 40 CFR 264.1(f)(2) provides an exception: the Agency may issue
permts in authorized States if the unit was not

regul ated under RCRA at the tine of the State's authorization and its
standards for permtting the unit were pronul gated after

the State received final authorization. Thus, according to this

provi sion, the Agency nmay issue a permt to a new facility under
Subpart X in an authorized State. The Agency's permtting authority
woul d cease, however, once the State nodified its

program in accordance with Sec. 271.21(e), to reflect the Federal



Subpart X standards.

VIIl. Effective Dates

Today's rule is effective 30 days fromdate of publication (in
conpliance with section 553(d) of the Adm nistrative Procedures

Act). EPA believes that it has a sound basis for suspending the
statutory six-nonth effective date (RCRA Section 3010(b)) for

this regul atory amendnent. Section 3010(b) provides that EPA may shorten
the effective date for good cause found and

publi shed with the regul ati on. The Agency believes that there is good
cause to suspend this six-nmonth period because of the

demand by the regulated community to apply for and obtain Subpart X
permts. Currently, persons are prohibited from buil ding

new Subpart X facilities or expanding existing interimstatus facilities
that will be covered under Subpart X. By shortening the

effective date of today's rule to 30 days, the Agency enabl es such
persons to obtain the necessary permts expeditiously. Since

such permts are not required to be obtained within the six-nonth
period, shortening the effective date will not burden the

regul ated conmmunity.

| X. Regul atory Anal yses
A. Regul atory | npact Analysis
Under Executive Order No. 12291, the Agency nust judge whether a

regulation is "major" and thus subject to the requirenent
of a Regul atory I npact Analysis. The notice published today is not mgjor

because the rule will not result in an effect on the

econony of $100 mllion or nore, will not result in increased costs or
prices, will not have significant adverse effects on

conpetition, enploynent, investnent, productivity, and innovation, and
will not significantly disrupt donestic or export markets.

Therefore, the Agency has not prepared a Regul atory I npact Anal ysis
under the Executive Order.

This regul ation was submtted to the Office of Managenent and Budget for
review as required by Executive Order No. 12291.

B. Regulatory Flexibility Act

The Regul atory Flexibility Act (5 U S.C. 601 et seq.) requires each
Federal agency to consider the effects of their regulations

on small entities and to exam ne alternatives that may reduce these
effects. Wth respect to today's rule, there is no neans of

anticipating exactly how many m scel | aneous units, if any, wll be owned
and operated by small entities. In general, the Agency

bel i eves that the | arge anmounts of capital required and the technical
conpl exity necessary to establish safe and secure



m scel | aneous units will mean that |arger entities will predoni nate.
Therefore, the Agency certifies that this regulation will not
have a significant inpact on a substantial nunmber of small entities.

C. Paperwork Reduction Act

The information collection requirenments contained in this rule have been
approved by the O fice of Management and Budget

(OVB) under the provisions of the Paperwork Reduction Act of 1980, 44
U.S.C. 3501 et seq. have been assigned OVB

control number 2050-0074.

X. Supporting Docunents

In preparing the final rule, the Agency has used the follow ng mgjor
sources of information. They have been placed in the

rul emaki ng docket at U.S. Environnmental Protection Agency, EPA RCRA
Docket (sub-basenent), 401 M Street, SW,

Washi ngt on, DC 20460. The docket is open from9:00 a.m to 4:00 p.m,
Monday t hrough Friday, except for Federa

hol i days. The public nmust make an appointnment to review docket materials
by calling (202) 475-9327.

The maj or sources are: 1. Public Comments on the Novenber 7, 1986,
proposal to regulate m scellaneous units. All the public

comments received on the proposal are included in the docket at EPA
Headquarters. These conmments were consi dered by

EPA in devel oping today's final rule.

2. Background Docunent: Subpart X Conmments and Responses, Versar |nc.
(Novenmber 1987). This docunment provides the Agency's response to
specific comments to the proposal.

Li st of Subjects

40 CFR Part 144

Adm ni strative practice and procedure, Hazardous materials, Waste
treatment and di sposal .

40 CFR Part 260

Adm ni strative practice and procedures, Confidential business

i nformation, Hazardous nmaterials, Waste treatnent and di sposal.

40 CFR Part 264

Hazar dous material, Packagi ng and contai ners, Reporting requirenents,



Security measures, Surety bonds, Waste treatnent and
di sposal

40 CFR Part 270

Adm ni strative practice and procedures, Reporting and recordkeepi ng
requi renents, Hazardous materials, Waste treatnent and

di sposal, Water pollution control, Water supply, Confidential business
i nformation.

Dat e: Novenber 25, 1987

Lee M Thomas,
Adni ni st or.

For the reasons set out in the preanble, Parts 144, 260, 264, and 270 of
Chapter | of Title 40 of the Code of Federal
Regul ations are anended as foll ows.

PART 144- - UNDERGROUND | NJECTI ON CONTROL PROGRAM
1. The authority citation for Part 144 continues to read as foll ows:

Aut hority: Pub. L. 93-523, as anended by Pub. L. 95-190, Pub. L. 96-63,
Pub. L. 96-502, and Pub. L. 99-339, 42 U S.C
300f et seq.

2. Section 144.31(a) is anmended by adding the follow ng sentence at the
end of the paragraph to read as follows:

Sec. 144.31 Application for a permt; authorization by permt.

(a) * * * A RCRA permt applying the standards of Part 264 Subpart X
will constitute a UC permt for hazardous waste

injection wells for which the technical standards in Part 146 are not
general ly appropri ate.

* * * * *
PART 260- - HAZARDOUS WASTE MANAGEMENT SYSTEM GENERAL
3. The authority citation for Part 260 is revised to read as foll ows:

Authority: 42 U S.C. 6905, 6912(a), 6921 through 6927, 6930, 6934, 6935,
6937, 6938, 6939, and 6974.



4. Section 260.10 is anmended by adding the definition "M scell aneous
Unit" in al phabetical order and revising the definition
"Landfill" to read as foll ows:

Sec. 260.10 Definitions.

*x * * * *

"Landfill" means a disposal facility or part of a facility where
hazardous waste is placed in or on |land and which is not a pile, a

| and treatnment facility, a surface inpoundnment, an underground injection
well, a salt dome formation, a salt bed formation, an

underground m ne, or a cave.

*x * * * *

"M scel | aneous unit" nmeans a hazardous waste nanagenent unit where
hazardous waste is treated, stored, or disposed of and

that is not a container, tank, surface inmpoundnent, pile, land treatnent
unit, landfill, incinerator, boiler, industrial furnace,

underground injection well with appropriate technical standards under 40
CFR Part 146, or unit eligible for a research,

devel opnent, and denonstration permt under Sec. 270.65.

* * *x k% %

PART 264- - STANDARDS FOR OANNERS AND OPERATORS OF HAZARDOUS WASTE
TREATMENT,

STORAGE, AND DI SPOSAL FACI LI TIES

5. The authority citation for Part 264 is revised to read as foll ows:
Aut hority: 42 U S.C. 6905, 6912(a), 6924, and 6925.

6. Section 264.10 is anended by revising paragraph (b) to read as
fol | ows:

Sec. 264.10 Applicability.

* * *x k% %

(b) Section 264.18(b) applies only to facilities subject to regulation
under Subparts | through O and Subpart X of this part.

7. Section 264.15 is anended by revising the |ast sentence of paragraph
(b)(4) to read as foll ows:

Sec. 264.15 General inspection requirenents.

*x * * * *

(b) * k* %



(4) * * * At a mnimum the inspection schedule rmust include the terns
and frequencies called for in Secs. 264.174, 264. 194,

264. 226, 264.253, 264.254, 264.303, 264.347, and 264.602, where
appl i cabl e.

* * * * %

8. Section 264.18 is anmended by revising the introductory text of
paragraph (b)(1)(ii) to read as foll ows:

Sec. 264.18 Location standards.

* * *x k% %

(b)

(1) * * *

(ii1) For existing surface inpoundnents, waste piles, |and treatnment
units, landfills, and m scell aneous units, no adverse effects on
human health or the environment will result if washout occurs,

consi deri ng:
* * % * %

9. Section 264.73 is anended by revising paragraph (b)(6) to read as
fol |l ows:

Sec. 264.73 Operating record.

* * * * *

(b)***

(6) Monitoring, testing or analytical data, and corrective action where
required by Subpart F and Secs. 264.226, 264. 253,

264. 254, 264.276, 264.278, 264.280, 264.303, 264.309, 264.347, and
264.602;

*x * * * *

10. Section 264.90 is anended by adding a new paragraph (d) to read as
foll ows:

Sec. 264.90 Applicability.

*x * * * %

(d) Regulations in this subpart may apply to m scell aneous units when
necessary to conply with Secs. 264.601 through
264. 603.

11. Section 264.111 is anended by revising paragraph (c) to read as
fol | ows:

Sec. 264.111 Closure performance standard.



(c) Conplies with the closure requirenments of this subpart, including,
but not limted to, the requirenents of Secs. 264.178,

264. 197, 264.228, 264.258, 264.280, 264.310, 264.351, and 264.601

t hr ough 264. 603.

12. Section 264.112 is anmended by revising paragraph (a)(2) to read as
follows:

Sec. 264.112 Closure plan; anendnment of plan.

*x * * * *

(a)***

(2) The Director's approval of the plan nust ensure that the approved
closure plan is consistent with Secs. 264.111 t hrough

264. 115 and the applicable requirenments of Secs. 264.90 et seq.,
264.178, 264.197, 264.228, 264.258, 264.280, 264. 310,

264. 351, and 264.601. Until final clsoure is conpleted and certified in
accordance with Sec. 264.115, a copy of the approved

pl an and all approved revisions nmust be furnished to the Director upon
request, including request by mail.

*x * * * *

13. Section 264.114 is anmended by revising the first sentence to read as
foll ows:

Sec. 264.114 Disposal or decontam nation of equi pment, structures, and
soi |l s.

During the partial and final closure periods, all contan nated

equi pment, structures, and soils nmust be properly disposed of or
decont am nat ed, unless otherw se specified in Secs. 264.228, 264. 258,
264. 280, or 264.310, or under the authority of Sec.

264. 601 and Sec. 264.603. * * *

14. Section 264.117 is amended by revising paragraphs (a)(1)(i) and
(a)(1)(i1) to read as foll ows:

Sec. 264.117 Post-cl osure care and use of property.

(a) (1) * =~

(i) Monitoring and reporting in accordance with the requirenments of
Subparts F, K, L, M N, and X of this part; and

(i1) Maintenance and nonitoring of waste contai nment systens in
accordance with the requirenments of Subparts F, K, L, M N

and X of this part.

*x * * * %

15. Section 264.118 is anended by revising paragraphs (b) (1) and
(b)(2)(i) and (b)(2)(ii) to read as foll ows:



Sec. 264.118 Post-closure plan; anmendnment of plan.

*x * * * *

(b)***

(1) A description of the planned nonitoring activities and frequencies
at which they will be performed to comply with Subparts

F, K, L, M N, and X of this part during the post-closure care period,
and

(2)***

(i) The integrity of the cap and final cover or other contai nnment
systens in accordance with the requirenents of Subparts F, K

L, M N, and X of this part; and

(i1) The function of the nonitoring equipnment in accordance with the
requi rements of Subparts, F, K, L, M N, and X of this

part; and
* * % * %

16. Section 264.142 is anended by revising the introductory text of
paragraph (a) to read as foll ows:

Sec. 264. 142 Cost estimate for closure.

(a) The owner or operator nmust have a detailed witten estimate, in
current dollars, of the cost of closing the facility in

accordance with the requirenments in Secs. 264.111 through 264.115 and
applicable closure requirenents in Secs. 264. 178,

264. 197, 264.228, 264.258, 264.280, 264.310, 264.351, and 264.601

t hr ough 264. 603.

* * * % *

17. Section 264.144 is anmended by revising the introductory text of
paragraph (a) to read as foll ows:

Sec. 264.144 Cost estinmate for post-closure care.

(a) The owner or operator of a disposal surface inpoundnent, disposal
nm scel | aneous unit, land treatment unit, or landfill unit,

or of a surface inmpoundnent or waste pile required under Secs. 264.228
and 264.258 to prepare a contingent closure and

post-cl osure plan, must have a detailed witten estimate, in current
dol | ars, of the annual cost of post-closure nonitoring and

mai nt enance of the facility in accordance with the applicabl e post-
closure regulations in Secs. 264.117 through 264. 120,

264. 228, 264.258, 264.280, 264.310, and 264.603.

*x * * * %

Section 264.147 is amended by revising the first sentence of paragraph
(b) introductory text to read as foll ows:



Sec. 264.147 Liability requirenments.

*x * * * *

(b) Coverage for nonsudden accidental occurrences. An owner or operator
of a surface inmpoundnent, landfill, land treatnent

facility, or m scellaneous disposal unit that is used to nanage
hazardous waste, or a group of such facilities, nmust denonstrate
financial responsibility for bodily injury and property danage to third
parti es caused by nonsudden acci dental occurrences

arising fromoperations of the facility or group of facilities. * * *

* * * * *

19. Part 264 is anended by addi ng Subpart X consisting of Secs. 264.600
t hrough 264.999 to read as foll ows:

Subpart X--M scel |l aneous Units

Sec.

264. 600 Applicability.

264. 601 Environnmental performance standards.

264. 602 Monitoring, analysis, inspection, response, reporting, and
corrective action.

264. 603 Post-cl osure care.

264. 604 through 264.999 (Reserved)

Subpart X--M scell aneous Units

Sec. 264.600 Applicability.

The requirenents in this subpart apply to owners and operators of
facilities that treat, store, or dispose of hazardous waste in
m scel | anenous units, except as Sec. 264.1 provide otherw se.

Sec. 264.601 Environnmental perfornmance standards.

A m scell aneous unit nust be |ocated, designed, constructed, operated,
mai nt ai ned, and closed in a manner that will ensure

protection of human health and the environnent. Permts for

m scel | aneous units are to contain such ternms and provisions as
necessary to protect human health and the environnent, including, but
not limted to, as appropriate, design and operating

requi renents, detection and nonitoring requirenments, and requirenments
for responses to rel eases of hazardous waste or

hazardous constituents fromthe unit. Permt ternms and provisions shal
i nclude those requirenments of Subparts |I through 0 of

this part, Part 270, and Part 146 that are appropriate for the

m scel | aneous unit being permtted. Protection of human health and
the environment includes, but is not limted to:

(a) Prevention of any releases that may have adverse effects on human



heath or the environment due to migration of waste

constituents in the ground water or subsurface environnment, considering:
(1) The volune and physical and chem cal characteristics of the waste in
the unit, including its potential for mgration through

soil, liners, or other containing structures;

(2) The hydrol ogi c and geol ogi c characteristics of the unit and the
surroundi ng area;

(3) The existing quality of ground water, including other sources of
contam nation and their cunul ative inpact on the ground

wat er ;

(4) The quantity and direction of ground-water flow,

(5) The proximty to and withdrawal rates of current and potenti al
ground- water users;

(6) The patterns of land use in the region;

(7) The potential for deposition or mgration of waste constituents into
subsurface physical structures, and into the root zone of

f ood-chain crops and ot her vegetation;

(8) The potential for health risks caused by human exposure to waste
constituents; and

(9) The potential for damage to donestic animals, wildlife, crops,
veget ati on, and physical structures caused by exposure to

wast e constituents;

(b) Prevention of any releases that may have adverse effects on human
health or the environment due to m gration of waste

constituents in surface water, or wetlands or on the soil surface

consi deri ng:

(1) The volune and physical and chem cal characteristics of the waste in
the unit;

(2) The effectiveness and reliability of containing, confining, and

coll ecting systens and structures in preventing mgration;

(3) The hydrol ogic characteristics of the unit and the surroundi ng area,
i ncluding the topography of the |l and around the unit;

(4) The patterns of precipitation in the region;

(5) The quantity, quality, and direction of ground-water fl ow

(6) The proximty of the unit to surface waters;

(7) The current and potential uses of nearby surface waters and any

wat er quality standards established for those surface

wat er s;

(8) The existing quality of surface waters and surface soils, including
ot her sources of contam nation and their curul ative inpact

on surface waters and surface soils;

(9) The patterns of land use in the region;

(10) The potential for health risks caused by human exposure to waste
constituents; and

(11) The potential for damage to donestic animals, wildlife, crops,
veget ati on, and physical structures caused by exposure to

waste constitutents.

(c) Prevention of any release that may have adverse effects on human
health or the environnent due to mgration of waste

constituents in the air, considering:

(1) The volune and physical and chem cal characteristics of the waste in
the unit, including its potential for the em ssion and



di spersal of gases, aerosols and particul at es;

(2) The effectiveness and reliability of systens and structures to
reduce or prevent em ssions of hazardous constituents to the

air;

(3) The operating characteristics of the unit;

(4) The atnospheric, netorologic, and topographic characteristics of the
unit and the surroundi ng area;

(5) The existing quality of the air, including other sources of
contam nation and their curnulative inpact on the air;

(6) The potential for health risks caused by human exposure to waste
constituents; and

(7) The potential for damage to donestic animals, wildlife, crops,
veget ati on, and physical structures caused by exposure to

wast e constituents.

Sec. 264.602 Monitoring, analysis, inspection, response, reporting, and
corrective action.

Monitoring, testing, analytical data, inspections, response, and
reporting procedures and frequencies nust ensure conpliance

with Secs. 264.601, 264.15, 264.33, 264.75, 264.76, 264,77, and 264. 101
as well as nmeet any additional requirenents

needed to protect human health and the environnment as specified in the
permt.

Sec. 264.603. Post-closure care.

A m scellaneous unit that is a disposal unit nust be nmaintained in a
manner that conplies with Sec. 264.601 during the

post-cl osure care period. In addition, if a treatnent or storage unit
has contam nated soils or ground water that cannot be

conpletely renoved or decontam nated during closure, then that unit nust
al so nmeet the requirenents of Sec. 264.601 during

post- closure care. The post-closure plan under Sec. 264.118 nust
specify the procedures that will be used to satisfy this

requirenment.

Secs. 264.604 through 264.999 (Reserved)

PART 270--EPA ADM NI STERED PERM T PROGRAMS: THE HAZARDOUS WASTE PERM T
PROGRAM

20. The authority citation for Part 270 is revised to read as follows:

Authority: 42 U . S.C. 6905, 6912, 6925, 6927, 6939, and 6974.

21. Section 270.14 is anmended by revising paragraphs (b)(5) and (b)(13)



to read as foll ows:

Sec. 270.14 Contents of Part B: Ceneral requirenents.

* * x k% %

(b)***
(5) A copy of the general inspection schedule required by Sec.

264. 15(b).

| ncl ude, where applicable, as part of the inspection schedule, specific
requi rements in Secs. 264.174, 264.194, 264. 226,

264. 254, 264.273, 264.303, and 264.602.

*x * * * %

(13) A copy of the closure plan and, where applicable, the post-closure
pl an required by Secs. 264.112 and 264.118. |ncl ude,

where applicable, as part of the plans, specific requirenments in Secs.
264. 178, 264.197, 264.228, 264.258, 264. 280,

264. 310, 264.351, 264.601, and 264.603.

*x * * * %

22. Part 270 is anmended by adding a new Sec. 270.23 to Subpart B to read
as follows:

Sec. 270.23 Specific Part B information requirements for m scell aneous
units.

Except as otherw se provided in Sec. 264.600, owners and operators of
facilities that treat, store, or dispose of hazardous

waste in mscellaneous units nust provide the foll owi ng additi onal

i nformation:

(a) A detailed description of the unit being used or proposed for use,
i ncluding the foll ow ng:

(1) Physical characteristics, materials of construction, and di mensions
of the unit;

(2) Detailed plans and engi neering reports describing how the unit wll
be | ocated, designed, constructed, operated, nmaintained,

noni tored, inspected, and closed to conply with the requirenments of
Secs. 264.601 and 264.602; and

(3) For disposal units, a detailed description of the plans to conply
with the post-closure requirenents of Sec. 264.603.

(b) Detailed hydrol ogic, geologic, and neteorol ogic assessnents and

| and- use maps for the region surrounding the site that

address and ensure conpliance of the unit with each factor in the
envi ronnent al performance standards of Sec. 264.601. If the

applicant can denonstrate that he does not violate the environnental
performance standards of Sec. 264.601 and the Director

agrees with such denonstration, prelimnary hydrol ogic, geologic, and
nmet eor ol ogi ¢ assessments will suffice.



(c) Information on the potential pathways of exposure of humans or
envi ronnmental receptors to hazardous waste or hazardous
constituents and on the potential magnitude and nature of such
exposur es.

(d) For any treatnment unit, a report on a denonstration of the
effectiveness of the treatnment based on |aboratory or field data.

(e) Any additional information determ ned by the Director to be

necessary for evaluation of conpliance of the unit with the
envi ronment al performance standards of Sec. 264.601.

(The information requirenents in this section have been approved by the
O fice of Managenent and Budget and assi gned
OMB Control Nunmber 2050-0074.)

Secs. 270.24 through 270.29 (Reserved).

(FR Doc. 87-27997 Filed 12-9-87; 8:45 am



