BEFORE THE ADMINISTRATOR
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

IN THE MATTER OF

Public Service Company of Colorado,

dba Xcel Energy,

Hayden Station
PETITION TO OBJECT TO
ISSUANCE OF A STATE

Permit Number: 960PRO132 TITLE V OPERATING
PERMIT

Issued by the Colorado Department of
Public Health and Environment, Air
Pollution Control Division

Petition Number: VIII-2009-

Pursuant to Section 505(b)(2) of the Clean Air Act and 40 CFR § 70.8(d), WildEarth
Guardians (hereafter “Petitioner”) hereby petitions the Administrator of the U.S. Environmental
Protection Agency (“EPA™) to object to the issuance of the December 9, 2008 Title V operating
permit (hereafter “Title V Permit”) issued by the Colorado Department of Public Health and
Environment, Air Pollution Control Division (*Division”) for Public Service Company of
Colorado doing business as Xcel Energy to operate the Hayden coal-fired power plant located in
Rout County, Colorado. See Exhibit 1, Public Service Company of Colorado, Hayden Station
Title V Permit, Permit Number 960OPRO132 (April 1, 2009).

Petitioner hereby petitions the Administrator to object to the issuance of the Title V
permit due to its failure to require sufficient periodic monitoring to ensure harmful levels of
particulate matter are not released from the smokestacks of the power plant and failure to ensure
that carbon dioxide emissions are appropriately limited in accordance with the Clean Air Act.

INTRODUCTION

The Hayden coal-fired power plant is a major stationary source of air pollution located
near Hayden, Colorado. The power plant consists of two coal-fired boilers that generate steam to
produce electricity. In the process, the power plant releases massive amounts of air pollution
that 1s known to be harmful to public health and the environment. According to the Technical
Review Document (“TRD”) for the Title V Permit, the Hayden coal-fired power plant annually
releases:

* 7,773.5 tons of nitrogen oxides (“NO,™);



* 2.,718.4 tons of sulfur dioxide (“SO,”);

* 435.8 tons of carbon monoxide (“CO™);

* 55 tons of volatile organic compounds (“VOCs”);

* 222.73 tons of particulate matter less than 10 microns in diameter (“PM;¢”);

* 2.68 tons of hydrochloric acid;

* §.52 pounds of mercury, a potent neurotoxin; and

* Nearly 4,300,000 tons of carbon dioxide, a greenhouse gas that is fueling global
warming.

See Exhibit 2, Technical Review Document for Renewal/Modification of Operating Permit
960PRO132 (April 1,2009) at 21-22.

The Division submitted the proposed Title V Permit for EPA review on December 9,
2008. The EPA’s 45 day review period ended on January 23, 2009. Based on Petitioner’s
conversations with Region 8 EPA staff, the EPA did not object to the issuance of the Title V
Permit for the Hayden coal-fired power plant. Since that time, the Division has issued a final
Title V Permit, dated April 1, 2009. This petition is thus timely filed within 60 days following
the conclusion of EPA’s review period and failure to raise objections.

This petition is based on objections to the permit raised with reasonable specificity during
the public comment period. To the extent the EPA may somehow believe this petition is not
based on comments raised with reasonable specificity during the public comment period,
Petitioner requests the Administrator also consider this a petition to reopen the Title V Permit for
the Hayden coal-fired power plant in accordance with 40 CFR § 70.7(f)." A permit reopening
and revision is mandated in this case because of one or both of the following reasons:

1. Material mistakes or inaccurate statements were made in establishing the terms and
conditions in the permit. See 40 CFR § 70.7(f)(1)(iii). As will be discussed in more
detail, the Title V Permit for the Hayden coal-fired plant suffers from material mistakes
in violation of applicable requirements, etc.; and

[\

The permit fails to assure compliance with the applicable requirements. See, 40 CFR §
70.7(H)(1)(iv). As will be discussed in more detail, the Title V Permit for the Hayden
coal-fired power plant fails to assure compliance with several applicable requirements.

PETITIONER

Petitioner WildEarth Guardians is a Santa Fe, New Mexico-based nonprofit membership
group dedicating to protecting and restoring the American West. WildEarth Guardians has an
office in Denver and members throughout Colorado. On November 6, 2008, Petitioner
submitted detailed comments regarding the Division’s proposal to renew the Title V Permit for
the Hayden Station. See Exhibit 3, WildEarth Guardians Comments on Proposed Title V Permit

' To the extent the Administrator may not believe citizens can petition for reopening for cause under 40 CFR §
70.7(1), Petitioner also hereby petitions to reopen for cause in accordance with 40 CFR § 70.7(f) pursuant to 5 USC
§ 555(b).
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(November 6, 2008). The objections raised in this petition were raised with reasonable
specificity in comments on the draft Title V Permit. As will be explained in more detail, to the
extent that objections may not have been raised with reasonable specificity in comments on the
draft Title V Permit, this was due to the fact that it was either impracticable to raise such
objections during the public comment period or the grounds for such objection arose after the
public comment period.

Petitioner requests the EPA object to the issuance of Permit Number 960OPRO132 for the
Hayden coal-fired power plant and/or find reopening for cause for the reasons set forth below.

GROUNDS FOR OBJECTION

L The Title V Permit Fails to Require Assure Compliance With Particulate Matter
Limits

Permitting authorities must ensure that a Title V Permit contain monitoring that ensures
compliance with the terms and conditions of the permit. See 42 USC § 7661c(c) and 70.6(c)(1).
Although as a basic matter, Title V Permits must require sufficient periodic monitoring when the
underlying applicable requirements do not require monitoring (see 40 CFR § 70.6(a)(3)(i)(B)),
the D.C. Circuit Court of Appeals has firmly held that even when the underlying applicable
requirements require monitoring, permitting authorities must supplement this monitoring if it is
inadequate to ensure compliance with the terms and conditions of the permit. As the D.C.
Circuit recently explained:

[40 CFR § 70.6(c)(1)] serves as a gap-filler....In other words, § 70.6(c)(1) ensures that all
Title V permits include monitoring requirements “sufficient to assure compliance with
the terms and conditions of the permit,” even when § 70.6(a)(3)(i)(A) and §
70.6(a)(3)(1)(B) are not applicable. This reading provides precisely what we have
concluded the Act requires: a permitting authority may supplement an inadequate
monitoring requirement so that the requirement will “assure compliance with the permit
terms and conditions.”

See Sierra Club v. EPA, 536 F.3d 673, 680 (D.C. Cir. 2008). In other words, “a monitoring
requirement insufficient ‘to assure compliance” with emission limits has no place in a permit[.]”
1d. at 677.

In this case, the Title V Permit fails to contain monitoring requirements that ensure
compliance with underlying particulate matter emission rate established by the Colorado State
Implementation Plan (“SIP”). That emission rate, which is set forth in Section 11, Condition 1 of
the Title V Permit, limits emissions of particulate matter to no more than 0.03 |b/mmBtu from
both Unit 1 and Unit 2. See Exhibit 1 at 6.> The underlying requirement do not require
monitoring. Therefore, the Division was required to ensure the Title V Permit contained

2 As the Title V Permit states at Section [I, Condition 1.1, this limit was established by the Colorado SIP, SIP for
Class | Visibility Protection Part I: Hayden Station Requirements (8/15/96), as approved by the EPA at 62 Fed.
Reg. 2305 (January 16, 1997), Section VI.C.V.8.¢.ii.(2). See Exhibit 1 at 7-8.



sufficient periodic monitoring to assure compliance with the particulate emission rate. The
Division failed to do so, thus issuance of the Title V Permit is contrary to Title V requirements
and the Administrator must object. Petitioner raised with reasonable specificity concerns over
the failure of the Title V Permit to assure compliance with particulate limits. See Exhibit 3 at 3.

A. The Title V Permit Does not Require Actual Monitoring of Particulate
Emissions

On its face, the Title V Permit is inadequate because it does not require actual monitoring
of particulate matter emissions. Section II, Condition 1.1 of the Title V Permit states that
compliance with particulate limits is demonstrated by “maintaining and operating the baghouse
in accordance with the requirements identified in Section 11, Condition 11.1” and “conducting
performance tests annually in accordance with Condition 11.3.”” Exhibit 1 at 8. None of these
conditions explicitly require monitoring of actual particulate matter emissions to ensure
compliance with the rate set forth in Condition 1 of the Title V Permit.

Indeed, Section II, Condition 11.1 relates only to the operation and maintenance of the
baghouse and states only that “The boiler baghouses shall be maintained and operated in
accordance with good engineering practices.” Exhibit 1 at 31. Compliance with this Condition
does not yield particulate matter data necessary to demonstrate compliance with the 0.03
Ibs/mmBtu emission rate set forth in Section 1I, Condition 1 of the Title V Permit.

Although the Division may believe that baghouse operation and maintenance can
substitute for actual particulate matter monitoring, this belief is unsupported in this case. While
compliance with Condition 11.1 may help to keep particulate matter emissions in check, neither
the Division, the TRD, nor the Title V Permit cite or otherwise disclose information showing that
compliance with Section II, Condition 11.1 will, with any level of certainty, ensure continuous
compliance with the quantitative 0.03 [b/mmBtu particulate matter emission rate. Adding to this,
Section II, Condition 11.1 is vague and unenforceable. Because good engineering practices are
not defined in any specific way in the Title V Permit, it is impossible to understand what such
practices are and whether they will, in fact, be sufficient to assure compliance. and therefore
ensure compliance with the particulate matter emission rate at Section 1I, Condition 1.

Furthermore, Section 11, Condition 11.3 relates only to stack testing. See Exhibit 1 at 31.
Although the Condition requires stack testing for particulate matter emissions, it does not
actually require monitoring of particulate matter emissions to ensure compliance with the
emission rate set forth in Section 11, Condition 1. Because the Title V Permit fails to require
actual monitoring of particulate matter emissions, it does not assure compliance with particulate
emission rates and therefore, the Administrator must object to its issuance.

B. Stack Testing is too Infrequent, Even if it is an Accepted Means of
Demonstrating Compliance

The Division may believe that stack testing under Section I, Condition 11.3 can
substitute for particulate matter monitoring, but this, too, is unfounded. For one thing, Section II,
Condition 11.3 only requires that stack testing occur annually, at most. Even then, Section 11,



Condition 1.1.2 states that the results of stack test are based only on the average of three 2-hour
tests, meaning at best Section Il, Condition 11.3 monitors particulate matter for six hours every
year.. See Exhibit 1 at 8. Thus, while the 0.03 Ibs/mmBtu emission rate applies continuously, the
stack testing requirement limits monitoring to only six hours per year (although Section II,
Condition 11.3 actually allows stack testing to occur as infrequently as six hours every five
years). This is problematic. In essence, even if the Division could reasonably rely on Condition
11.3 to assure compliance with particulate matter rate, this Condition would assure compliance
with the limits only six hours a year, at best. This necessarily means the Title V Permit fails to
assure compliance with the 0.03 [bs/mmBtu emission rate the remainder of the year, or years. If
the Title V Permit limited emissions of particulate matter to no more than 0.03 1bs/mmBtu for
only six hours every year, then such monitoring may be appropriate. The Title V Permit has no
such limit, however, and therefore fails to assure compliance.

The failure to ensure more frequent monitoring of particulate matter is further
problematic because heat input at the Hayden coal-fired power plant has varied over the years.
For instance, between 1997 and 2007, heat input was as high as 26,183,738 mmBtu and as low
as 19,575,309 for Unit 2, a difference of more than 7 million mmBtu. See Table 1 below.
Because the particulate emission rate set forth at Condition 1 is dependent on heat input, such
variability calls into question the ability of the Division to reasonably rely on annual stack testing
to assure compliance with the particulate emission rate.

Table 1. Heat Input at the Hayden Coal-fired Power Plant (data from EPA’s Clean
Air Markets website, http://camddataandmaps.epa.gov/gdm/index.cfm).

Year Unit 1 Heat Input Unit 2 Heat Input
(mmBtu) (mmBtu)
1997 16,379,793 24,628,759
1998 13,021,291 24,932,374
1999 18,214,289 19,575,309
2000 12,131,870 26,183,738
2001 19,025,081 22,257,368
2002 18,836,045 24,378,570
2003 15,165,062 23,279,311
2004 18,696,872 22,152,361
2005 19,317,348 24,238,730
2006 16,323,085 25,125,127
2007 19,129,518 22,766,128 |

The need for continuous monitoring, or at least more frequent than once every year, is
further bolstered by the Clean Air Act. Section 302(k) of the Clean Air Act defines “emission
limitation™ as ““a requirement established by the State or the Administrator which limits the

quantity, rate, or concentration of emissions of air pollutants on a continuous basis[.]” 42 USC §
7602(k). Because the particulate emission rate set forth in Section II, Condition 1 of the Title V
Permit is an “emission limitation,” it necessarily applies “on a continuous basis.” Logically, for
the Title V Permit to assure compliance with particulate emission rate, it must require continuous
monitoring, meaning annual stack testing is wholly inadequate. The Administrator must
therefore object to the issuance of the Title V Permit.



C. The Division Cannot Rely on Compliance Assurance Monitoring to Meet
Title V Monitoring Requirements

In response to Petitioners’ comments over the lack of adequate particulate monitoring,
the Division asserted its belief that that compliance assurance monitoring (“CAM”) requirements
set forth in Section I, Condition |.18 constitute sufficient periodic monitoring that ensures
compliance with 40 CFR § 70.6(a)(3)(i)(B) and assures compliance with the particulate emission
rate in Condition 1 in accordance with 40 CFR § 70.6(c)(1). See Exhibit 4, Colorado Air
Pollution Control Division Response to Comments on Draft Renewal Operating Permit
(December 6, 2009) at 4-5. This assertion is invalid and unsupported in several key regards.

To begin with, the Title V Permit does not explicitly state that compliance with the
particulate emission rate set forth at Section II, Condition 1 can be demonstrated by complying
with CAM requirements at Section I1. Condition 1.18, or the underlying CAM Plan in Appendix
G to the Title V Permit. As already explained, Section II, Condition 1.1 simply states that
compliance with the particulate emission rate shall be demonstrated through compliance with
Section II, Condition 11.1 and Section II, Condition 11.3. Thus, as written, the Title V Permit
does not support a relationship between compliance with CAM requirements and compliance
with the particulate emission rate.

Furthermore, it is inappropriate for the Division to rely solely on the CAM requirements
set forth in the Title V Permit to demonstrate compliance with the particulate emission rate at
Section I, Condition 1. For one thing, it does not appear that the Division has established an
accurate, quantitative correlation between compliance with CAM requirements and compliance
with the numerical emission rate set forth at Section I, Condition 1. Further, although the CAM
requirements at Section II, Condition |.18 and the CAM Plan in Appendix G require monitoring
of certain parameters, such as the condition of the baghouses, there are no quantitative
requirements set forth that ensure any level of performance for these control devices.” And
although opacity limits apply to both Unit 1 and Unit 2, there is no information or analysis cited
or incorporated into the permit that demonstrates compliance with these limits automatically
mean compliance with the particulate rate at Section II, Condition 1.* Put simply, the Division
seems to be attempting to put a square peg in a round hole, conveniently relying on CAM
requirements as a misshapen substitute for compliance with a quantitative emission rate.

Although the Division claims that the preamble to the 1997 final CAM rule “implies that
monitoring under CAM is more stringent than periodic monitoring” (see Exhibit 4 at 5), this is
not supported by the preamble. While the EPA originally thought that Part 64 CAM

* For example, although the CAM Plan requires that an inspection occur anytime the baghouses are not inspected
according to schedule (see Exhibit 1 at Appendix G, Page 2), neither the CAM Plan nor Section I, Condition 1.18
require any standard of performance for the baghouses.

* Although the Division states that a “site-specific opacity trigger level” must be set by the CAM Plan (see Exhibit 4
at 6), the CAM Plan actually sets no site-specific opacity trigger that would assure compliance with the particulate
emission rate. For instance, although an “excursion” is defined as an opacity value greater than 15% (see Exhibit 1
at Appendix G, Page 2), neither the CAM Plan nor the Title V Permit state that such an “excursion” equates to a
violation of the particulate matter emission rate.



requirements would supersede periodic monitoring requirements under Part 70, the EPA
ultimately rejected this approach, stating “the existing part 70 monitoring, including periodic
monitoring, requirements will continue to apply.” 62 Fed. Reg. 54905. Furthermore, although
EPA indicated that it may be appropriate, in some instances, to rely on Part 64 monitoring
requirements to satisty Part 70 requirements, the EPA made clear in the preamble to CAM that,
“Part 64 is intended to provide a reasonable means of supplementing existing regulatory
provisions that are not consistent with the statutory requirements of titles V and VII of the 1990
Amendments to the [Clean Air] Act.” 62 Fed. Reg. 54904. In other words, the CAM rule does
not supplant existing monitoring requirements, such as those under 40 CFR § 70, but rather aids
in filling gaps where existing requirements may fall short of ensuring adequate monitoring. The
Division’s claim that CAM is “more rigorous” than periodic monitoring is presumptuous, to say
the least. By the EPA’s own findings, CAM is meant to fill monitoring gaps, not supersede
altogether existing monitoring requirements

Regardless, and again, the Division has failed to show that the specific CAM
requirements set forth at Section II, Condition 1.18 and the CAM Plan in Appendix G assure
compliance with the particulate emission rate at Section 11, Condition 1. Simply because the
Division asserts that CAM requirements assure compliance with the particulate emission rate in
accordance with 40 CFR § 70.6(c)(1), does not make it so. The Administrator must therefore
object to the issuance of the Title V Permit on the basis that the Division inappropriately relied
on CAM requirements in the Title V Permit to assure compliance with particulate linits.

D. The Division Inappropriately Rejected Particulate Matter Continuous
Emission Monitors as a Means of Ensuring Compliance with Particulate
Limits

Compounding the failure to assure compliance with the particulate emission rate at
Section I, Condition 1, the Division also arbitrarily rejected a means to ensure continuous
compliance with the particulate emission rate. In comments, Petitioner requested that the
Division require the use of particulate matter continuous emission monitoring systems (“PM
CEMS”) to assure compliance with the particulate emission rate in the Title V Permit. The EPA
promulgated performance specifications for PM CEMS at 40 CFR § 60, Appendix B,
Specification 11, on January 12, 2004. See In the Matter of Onyx Environmental Services,
Petition No. V-2005-1 at 13. This promulgation indicates that the use of PM CEMS is an
accepted means of assessing compliance with particulate emission rates and limits.

Furthermore, the EPA has required other coal-fired power plants to install, operate,
calibrate, and maintain a PM CEMS. In a 2000 consent decree, Tampa Electric Company agreed
to install a PM CEMS on one of its coal-fired power plants in Florida to ensure compliance with
PM limits. See Exhibit 5, United States v. Tampa Electric Company, Consent Decree (February
29, 2000) at 20. More recently, through a 2006 consent decree, two North Dakota utilities
agreed to install PM CEMS at a coal-fired power plant in North Dakota. See Exhibit 6, United
States v. Minnkota Power Cooperative, Consent Decree (April 24, 2006) at 26-28. Similarly, the
EPA reached agreements with other utilities in Wisconsin and Illinois that have led to the
installation, calibration, operation, and certification of PM CEMS. See¢ Exhibits 7 and 8, United
States v. Electric Power Company, Consent Decree (April 27, 2003) at 29-31; United States v.



Hllinois Power, Consent Decree (March 7, 2005) at 31-33. These consent decrees are implicit
that PM CEMS are to be used to demonstrate compliance with PM limits.

Most recently, in proposed amendments to new source performance standards (“NSPS”)
for electric utility steam generating units, the EPA stated, “Based on our analysis of available
data, there is no technical reason that PM CEMS cannot be installed and operate reliably on
electric utility steam generating units.” 70 Fed. Reg. 9728. Although the final amendments to the
NSPS for electric utility steam generating units did not require the utilization of PM CEMS, the
EPA stated that PM CEMS may be used to demonstrate continuous compliance with particulate
emission limits.

[n comments, Petitioner stated that, “The use of PM CEMS would constitute sufficient
periodic monitoring that will assure compliance with the particulate limits set forth in the Title V
Permit. We request the APCD take advantage of its authority under 40 CFR § 70 to require the
installation and operation of PM CEMS at the Hayden coal-fired power plant through the Title V
Permit.” Exhibit 3 at 3. In response, the Division did not deny that PM CEMS would ensure
compliance with the requirements of 40 CFR §§ 70.6(a)(3)(i)(B) and 70.6(c)(1). Indeed, the
Division stated that it “agrees that a PM CEMS represents the most direct method to assure
continuous compliance with emission limits.” Exhibit 4 at 6. Instead, the Division arbitrarily
rejected requiring PM CEMS and restated its belief that the CAM requirements in the Title V
Permit assure compliance with the particulate emission rate. However, as already explained, the
CAM requirements do not assure compliance. Regardless, the Division’s response to
Petitioner’s comment do not provide a rational basis for rejecting the use of PM CEMS as a
means of assuring compliance with the particulate emission rate in the Title V Permit and the
requirements of 40 CFR §§ 70.6(a)(3)(1)(B) and 70.6(c)(1). The Administrator must object to
the issuance of the Title V Permit based on the Division’s arbitrary rejection of PM CEMS as a
means to assure compliance with the particulate rate.

II. The Title V Permit Fails to Ensure Compliance with Prevention of Significant
Deterioration Requirements in Regards to Carbon Dioxide Emissions

In issuing the Title V Permit, the Division failed to assess whether carbon dioxide
(“CO;”) is subject to regulation in accordance with Prevention of Significant Deterioration
(“PSD”) requirements and therefore failed to ensure compliance with PSD under the Clean Air
Act, PSD regulations, and the Colorado SIP.

Under Colorado regulations incorporated into the SIP, any source that emits more than
250 tons per year “of any air pollutant subject to regulation under the Federal Act” is subject to
PSD permitting requirements, including the requirement that Best Available Control Technology
(“BACT”) be utilized to keep air emissions in check. See Air Quality Control Commission
(“AQCC”) Regulation Number 3, Part D § VI.A.1.a; see also 42 U.S.C. § 7475(a) and 40 C.F.R.
§ 51.166(j)(2). Similarly, the SIP requires that any major source that undergoes a modification
leading to a significant emissions increase is also required to utilize BACT. AQCC Regulation
No. 3, Part D § VI.LA.1.b. The Clean Air Act makes clear that the BACT requirements extend to
“each pollutant subject to regulation” under the Act. 42 U.S.C. § 7479(3) and 40 C.F.R. §



52.21(b)(12); see also AQCC Regulation No. 3, Part D § [I.A.8. In this case, the Division failed
to ensure assess whether CO; is subject to regulation in accordance with PSD and whether the
Title V Permit ensures compliance with PSD requirements under the Colorado SIP, the Clean
Air Act, and PSD regulations in relation to CO, emissions from the Hayden coal-fired power
plant.

Although Petitioner did not raise objections during the public comment period regarding
the failure of the Division to ensure compliance with PSD in relation to CO, emissions, this was
due to the fact that the grounds for such objection arose alter the public comment period.

Indeed, our concerns stem from an Environmental Appeals Board (“EAB”) ruling issued on
November 13, 2008, which remanded a PSD permit back to Region 8 of the EPA “to reconsider
whether or not to impose a CO, BACT [best available control technology] limit in light of the
Agency’s discretion to interpret, consistent with the CAA [Clean Air Act], what constitutes a
‘pollutant subject to regulation under this Act.”” In re Deseret Power Electric Cooperative, PSD
Appeal No. 07-03, slip op. at 63 (EAB November 13, 2008), 14 ELA.D. at . This EAB ruling
held that EPA’s traditional, albeit inconsistent and arbitrary, interpretations of the Clean Air Act
were inadequate to justify a finding that CO; is not subject to regulation in accordance with PSD
requirements under 42 USC §§ 7475(a)(4) and 7479(3). Because the EAB ruling was issued
subsequent to the close of the public comment period for the draft Title V Permit, it was
impracticable for Petitioner to raise with reasonable specificity objections related to this ruling.

A. The Division did not Assess Whether Carbon Dioxide is Subject to
Regulation under the Clean Air Act, in accordance with the Recent
Environmental Appeals Board Ruling

At issue is the fact that the Division has relied on EPA’s interpretation of the phrase
“subject to regulation” when issuing the Title V Permit and completely ignored whether CO»
emissions should be limited by the application of BACT as required by PSD provisions in the
Colorado SIP, the Clean Air Act, and PSD regulations. The EAB determined this interpretation
fails to set forth “sufficiently clear and consistent articulations of an Agency interpretation to
constrain” authority the EPA would otherwise have under the Clean Air Act. Deseret Power,
slip op. at 37. In light of the EAB’s ruling, it was therefore inappropriate for the Division to
ignore CO; emissions by relying on EPA’s prior interpretation of the phrase “subject to
regulation” when issuing the Title V Permit.

Although EPA may claim that a December 18, 2008 interpretive memo issued by former
EPA Administrator Stephen Johnson (hereafter “Johnson memo”) “clarifies” EPA’s position that
COs is not subject to regulation under PSD requirements (see Memorandum from Stephen L.
Johnson, Administrator, to all Regional Administrators, “EPA’s Interpretation of Regulations
that Determine Pollutants Covered by Federal Prevention of Significant Deterioration (PSD)
Permit Program” (December (8, 2008)) and therefore addresses the EAB’s ruling, this is simply
not true in this case. For one thing, the Johnson memo is clear that it does not bind states, such
as Colorado, that administer the PSD program under their own SIP. Thus, the Johnson memo
does not absolve the Division from rendering its own, independent interpretation of the meaning
of the phrase “subject to regulation” as set forth in the Colorado SIP.



Furthermore, EPA Administrator Jackson recently granted a petition for reconsideration
of the Johnson memo “to allow for public comment on the issues raised in the memorandum.”
See Exhibit 9, Letter from EPA Administrator Lisa Jackson to David Bookbinder, Chief Climate
Counsel, Sierra Club (February 17, 2009). Although Administrator Jackson declined to stay
implementation of the Johnson memo while the EPA solicits public comment, she advised that
“PSD permitting authorities should not assume the memorandum is the final word on the
appropriate interpretation of Clean Air Act requirements.” Id. It is further apparent that it would
be inappropriate for the EPA to allow the Division to simply rely on the Johnson memo in
assessing whether CO; emissions should be limited by the application of BACT as required by
the Clean Air Act, PSD regulations, and the Colorado SIP.

Indeed, it would be further inappropriate because the Colorado SIP appears to support a
finding that CO, emissions are subject to regulation, and therefore subject to PSD requirements.
Although the phrase “subject to regulation” is not explicitly defined in the Colorado SIP, there
are three reasons to interpret the Colorado SIP to allow the State of Colorado to find that CO;
emissions are subject to regulation under the Clean Air Act.

First, the U.S. Supreme Court recently held in Massachusetts v. EPA, 127 S. Ct. 1438
(2007), that CO; is a “pollutant” under the Clean Air Act. Although the EAB noted that the
Massachusetts decision “did not address whether CO; is a pollutant ‘subject to regulation” under
the Clean Air Act” (Deseret Power, slip op. at 8) the EAB did not reject the interpretation that
the decision supports a finding that CO; emissions are subject to regulation under the Clean Air
Act. In fact, the EAB noted that the Massachusetts decision rejected key EPA memos that were
relied upon when interpreting the phrase “subject to regulation” (see e.g., Id. at 52, “The
reasoning of the Fabricant Memo was subsequently rejected and overruled by the Supreme Court
in Massachusetts v. EPA, 549 U.S. 497, slip op. at 29-30 (2007)).

Second, COs 15 explicitly regulated by the Colorado SIP. In fact, AQCC Regulation No.
1 § VII. contains specific provisions requiring Public Service Company of Colorado monitor
CO: at its coal-fired power plants, including the Hayden coal-fired power plant. Colorado’s SIP
for Class I Visibility Protection Part [: Hayden Station Requirements at Section VI.C.V.9 further
states that Public Service Company shall operate CO, CEMs at the Hayden coal-fired power
plant. See also Title V Permit, Section I, Condition 1.9 at 11.

Finally, CO, is “subject to regulation” because it falls under the definition of “air
pollutant” set forth in the Colorado SIP. Indeed, the AQCC Common Provisions Regulation,
which is incorporated into the Colorado SIP, defines air pollutant as:

Any fume, smoke, particulate matter, vapor, gas or any combination thereof that is
emitted into or otherwise enters the atmosphere, including, but not limited to, any
physical, chemical, biological, radioactive (including source material, special nuclear
material, and by-product materials) substance or matter, but not including water vapor or
steam condensate or any other emission exempted by the commission consistent with the
Federal Act.
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CO, is a gas that is emitted into the atmosphere, and therefore clearly regulated as a pollutant
under the Colorado SIP. Furthermore, this definition derives directly from the Colorado Air
Pollution and Prevention Control Act (see CRS § 25-7-103(1.5), a fact that seems to compel a
finding that CO, is “subject to regulation™ under the PSD. Indeed, the SIP explicitly states that
PSD provisions apply “to any major stationary source and major modification with respect to
each pollutant regulated under the [Colorado Air Pollution and Prevention Control| Act
and the Federal Act that it would emit, except as this Regulation No. 3 would otherwise allow.”
AQCC Regulation No.3, Part D § VI.A. (emphasis added). The Colorado Air Pollution and
Prevention Control Act clearly regulates CO,, therefore the Colorado SIP seems to make clear
that PSD provisions apply to any major sources and modifications with respect to CO;
emissions.

Thus, not only has the recent EAB decision called into question the validity of the
Division’s failure to address CO; emissions in order to ensure the Title V Permit assures
compliance with PSD requirements under the Clean Air Act, PSD regulations, and the Colorado
SIP, but it appears as if the Division’s failure to address CO; emissions in the context of PSD is
contrary to the Colorado STP. The Administrator must therefore object to the issuance of the
Title V Permit to ensure a consistent and reasonable interpretation of PSD in the context of CO;
emissions from the Hayden coal-fired power plant.

B. Significant Increases in CO; Emissions Have Occurred at the Hayden Coal-
fired Power Plant

The need for Administrator to object and the Division to appropriately assess whether
CO; emissions should be limited by the application of BACT as required by the Clean Air Act,
PSD regulations, and the Colorado SIP, is especially evident in light of the fact that significant
increases in CO; emissions have occurred at the Hayden coal-fired power plant over the years.
Based on data from the EPA’s Clean Air Market’s website, between the years 1997 and 2007,
net CO; emissions increases occurred from both Units 1 and 2 at the plant in 2006, 2005, 2002,
and 2000.” See Tables 2 and 3 below. In 2002 alone, a more than 500,000 ton/year net increase
in CO; emissions occurred at Units 1 and 2 of the Hayden coal-fired power plant. Although
decreases in COz emissions have occurred, the plant emitted more CO; emissions in 2007 than in
1997.

* Net emission increases and decreases were calculated by averaging actual CO, emissions from a consecutive 24-
month period (i.e., the baseline) and comparing that average with actual emissions reported for the following vear, a
method similar to the “actual-to-projected-actual” PSD applicability test set forth in PSD regulations at-40 CFR §
51.166(a)(7)(iv)(c).



Table 2. Hayden Unit1 CO; Emissions, 1997-2007 (data from EPA’s Clean Air

Markets website, http://camddataandmaps.epa.gov/gdm/index.cfm).

Average

Baseline Increase/
TBVZI:e‘I{i‘:laer co;, Year Emissiz?\::?ltc‘::r?sz/year) Decrease

Emissions (tons/year)

tons/year)
2006/2005 | 1828355.24 | 2007 1674748.04 | -153607.19
2005/2004 | 1950130.28 | 2006 1981962.43 832.15
2004/2003 | 1736800.92 | 2005 1918298.13 |-181497.2.
2003/2002 | 1743929.01 | 2004 1555303.70 | -188625.31
2002/2001 | 1942263.55 | 2003 1932554.32 -9709.23
2001/2000 | 1596412.50 | 2002 1951972.77 | 355560.28
2000/1999 | 1554816.67 | 2001 1240852.22 | -313964.45
1999/1998 | 1602383.03 | 2000 1868781.13 | . 266398.10
1998/1997 | 1508277.04 | 1999 1335984.93 | -172292.11

Table 3. Hayden Unit 2 CO;Emissions, 1997-2007 (data from EPA’s Clean Air

Markets website, http://camddataandmaps.epa.gov/qdm/index.cfm).

Average
Baseline Total CO, Increase/
TBV; :;Yi‘:lacar co, Year Emissions Decrease
Emissions (tons/year) | (tons/year)
(tons/year)
2006/2005 | 2532361.456 2007 2335858.60 | -196502.86
2005/2004 | 2379855.208 2006 2577832.97 7977.
2004/2003 | 2330636.339 2005 2486889.94 .6
2003/2002 2444537.54 2004 2272820.48 | -171717.06
2002/2001 | 2392112.866 2003 2388452.20 -3660.66
2001/2000 | 2484615.113 2002 2500622.88 | = 16007.77
2000/1999 | 2347025.049 2001 2283602.85 63422.20
1999/1998 | 2283241.188 2000 2685627.37 | 402386.18
1998/1997 | 2542292.775 1999 2008422.73 | -533870.05

Under the Colorado SIP, a net increase in any pollutant “subject to regulation” under
either the Colorado Air Pollution and Prevention Control Act or the Clean Air Act, but not
specifically listed in the Colorado SIP, is “significant™ at “any emissions rate.” AQCC
Regulation No. 3, Part D § I1.A.44.b. It CO,is subject to regulation under the Colorado SIP,
then any increase in emissions at a major stationary source is significant and triggers BACT
requirements.

Because the Hayden coal-fired power plant is a major stationary source under PSD, the
increases in CO; emissions reported in 2000, 2002, 2005, and 2006 would be significant and
would therefore trigger BACT requirements if it is determined that CO; emissions is subject to



regulation under the Colorado SIP. Coupled with the EAB’s recent ruling and the Division’s
total failure to address whether CO; is subject to regulation under the Colorado SIP, these
emission increases underscore the need for the Administrator to object to the issuance of the
Title V Permit.

CONCLUSION

For the reasons stated above, Petitioner requests the Administrator object to the Title V
Permit issued by the Division for the Hayden coal-fired power plant. The Title V Permit fails to
assure compliance with Title V monitoring requirements under the Clean Air Act and fails to
appropriately limit carbon dioxide emissions in accordance with PSD requirements under the
Clean Air Act, PSD regulations, and the Colorado SIP. The Administrator thus has a
nondiscretionary duty to issue an objection to the Title V Permit within 60 days in accordance
with Section 505(b)(2) of the Clean Air Act.



cCl

Respectfully submitted this 10™ day of March 2009

/e

eremy Nichols
Climate and Energy Program Director
WildEarth Guardians

1536 Wynkoop, Suite 301
Denver, CO 80202
(303) 573-4898 x 537
inichols@wildearthguardians.org

Carol Rushin

Acting Regional Administrator
EPA, Region 8

1595 Wynkoop

Denver, CO 80202

Public Service Company
PO Box 840
Denver, CO 80201

Paul Tourangeau, Director

Colorado Air Pollution Control Division
4300 Cherry Creek South

Denver, CO 80246
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Colorado Department
- of Public Health

~and Environment
"OPERATING PERMIT

Public Service Company - Hayden Station

First Issued: May 1, 2001
“Renewed: April 1,2009



AIR POLLUTION CONTROL DIVISION
COLORADO OPERATING PERMIT

FACILITY NAME: Hayden Station OPERATING PERMIT NUMBER

FACILITY. ID: 1070001 960PRO 132

RENEWED: - April 1, 2009
EXPIRATION DATE:  April 1,2014
MODIFICATIONS: °  See Appendix F of Permit

Issued in accordance with the provisions of Colorado Air Pollution Prevention and Control Act, 25-7-101 et
seq. and applicable rules and regulations.

ISSUED TO: PLANT SITE LOCATION:
Public Service Company 13125 U.S. Highway 40
P.O. Box 840 , : Hayden, CO 81639
Denver, CO 80201-0840 Routt County
INFORMATION RELIED UPON

Operating Permit Renewal Application

Received: April 1,2005

And Additional Information Received: September 13, 2007, September 23 and November 6, 2008

Nature of Business: Coal-Fired Electric Generating Station

Primary SIC: 4911

RESPONSIBLE OFFICIAL FACILITY CONTACT PERSON

Name:  Steve Mills Name: Dean Metcalf

Title: General Manager — Power Title:  Director — Air and Water
. Generation, Colorado . ; :

Phone:  (303) 628-2679 Phone: (720) 497-2007
SUBMITTAL DEADLINES o
Semi-Annual Monitoring Periods: April 1 — September 30, October 1 — March 31
Semi-Annual Monitoring Report: Due on November 1,2009 & May 1,2010 & subsequent years
Annual Compliance Period: April 1 —March 31
Annual Compliance Certification: Due on May 1, 2010 & subsequent years

Note that the Semi-Annual Monitoring Reports and Annual Compliance Certifications must be received
at the Division office by 5:00 p.m. on the due date. Postmarked dates will not be accepted for the
purposes of determining the timely receipt of those reports/certifications.

FOR ACID RAIN SUBMITTAL DEADLINES SEE SECTION 111.4 OF THIS PERMIT
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Air Pollution Contro] Division Public Service Company
Colorado Operating Permit Hayden Station
Permit # 960OPRO132 Page |

SECTION I - General Activitics and Sommary

1. Permitted Activities

1.1

1.3

This source is classtfied as an electrical services facility under Standard Industrial Classification
4011. This facility consists of two coal fired boilcrs. Unit 1 is rated at 205 MW and Unit 2 is
rated at 300 MW, The Unit | ignitors utilize either natural gas or No. 2 fuel oil and the Unit 2
ignitors utilize No. 2 fuel oil for startup, shutdown and/or flame stabilization. As part of a
Consent Decree, entered by the United States District Court on August 19, 1996, Civil Acuon
93-B-1749, the following emission control devices were required to be installed on both Units 1
and 2: low NOyx burners with over-fire air (to control NOjy emissions), lime spray dryers {to
control 80, emissions) and fabric filter dust collectors (to control PM emissions). The Consent
Decree required that startup testing of the control devices on Unit 1 commence by December 31,
1998 and that startnp testing of the control devices on Unit 2 commence by December 31, 1999.
As of October 18, 1999 all control equipment required by the Consent Decree had been placed
into service.

In August 1996 the Colorado Air Quality Control Commission (AQCC) adopted revisions to
Colorado’s Visibility State Impiementation Plan (SIP), specified in a document entitled “L.ong-
Term Strategy Review and Revision of Colorado’s State Implementation Plan for Class 1
Visibility Protection Part I: Hayden Station Requirements”, dated August 15, 1996. The U.S.
EPA approved the Visibility SIP revisions at 62 Federal Register 2305 (January 16, 1997).
These revisions, concerning the Havden Station, implemented and enforced requirements
identified in the Hayden Consent Decree. Only those provisions of the Consent Decree that dealt
with visibility impairment (SO, and opacity) were included in the Visibility SIP revisions.

In addition to the coal fired boilers, other significant sources of emissions at this facility include
fugitive emissions from coal handling, ash handling and disposal and vehicle traffic on paved
and unpaved roads. Point source emissions of particulate matter include coal crushing and
conveying, an ash starage silo, two (2) ‘ash recycle silos (recycle ash used with lime in the spray
dryer), two (2) lime storage silos, two (2) ball mill slakers (prepares lime slurry for spray dryer)
and two (2} recycle mixers (prepares recycle as slurry for spray dryer). Additional emission
units at this facility include two (2) cooling towers.

This facility is located four miles east of Hayden at 13123 U.S. Highway 40, in Routt County.
The area in which the plant operates is designated as attainment for all criteria pollutants.,

Wyoming, an affected state, is within 50 miles of the plani. Flattops and Mt. Zirkel National
Wilderness Areas, federal class 1 designated areas, are within 100 km of this facility.

Until such time as this permit expires or is modified or revoked, the permittee is allowed ta
discharge air pollutants from this facility in accordance with the requirements, limitations, and
conditions of this permit.

The Operating Permit incorporates the applicable requirements contained in the underlying
construction permits, and does not affect those applicable requirements, except as modified

Operating Permit Number: S60PRO132 First 1ssued: 5/1/01

Renewed: 4/1/09



Air Pollution Control Division ‘ Fublic Service Company
Colorado Operating Permit Hayden Station
Permit # 960FRO132 Page 2

1.4

1.5

during review of the application or as modified subsequent to permit issuance using the
modification procedures found in Regulation No. 3, Part C. These Part C procedures meet all
applicable substantive New Source Review requirements of Part B. Any revisions made using
the provisions of Regulation No. 3, Pan C shall become new applicable requirements for
purposes of this Operating Permit and shall survive reissuance. Any reguirements that were
designated in the federal Consent Decree (Civil Action 93-B-1749) as applicable requirements
have been incorporated into this operating permit through approved streamlining procedures and
shal! survive reissuance as applicable requirements. This permit incorporates the applicable
requirements {except as noted in Section I1} from the following construction permits: 10RO173,
13R0O598, 83RO246F, 96RO551-2, 98RO374, 98RO375, 98RO376 and 98RO377.

All conditions in this permit are enforceable by US Environmental Protection Agency, Colorado
Air Pollution Control Division (hereinafter Division) and its agents, and citizens unless
otherwise specified, State-only enforceable conditions are: Permit Condition Number(s):
Section II - Condition 1.12, (Lead) and Section V - Conditions 3.d, 3.g (last paragraph), 14 and
18 (as noted).

All information gathered pursuant to the requirements of this permit is subject to the
Recordkeeping and Reporting requirements listed under Condition 22 of the General Conditions
in Section V of this permit. Either electronic or hard copy records are acceptable.

2. Alternative Operating Scenarios
2.1 The permittee shall be allowed to make the following changes to its method of operation without
applying for a revision of this permit.
2.1.1 The Tacility may use the following fuels for startup and flame stabilization:
2.1.1.L  Boiler No. 1 may use natural gas, No. 2 fuel cill or combination as
specified under Section 11.
2.1.1.2  Boiler No. 2 may use No. 2 fuel oil as specified under Section II.
212 Evaporation of chemical cleaning solutions may be performed in Boilers No. 1 and
No. 2 under the following conditions: :
2.1.2.1 All air pollution control equipment shall be in operation during
evaporation of cleaning solutions.
2.1.2.2 The permittee shall retain records, on site, of each cleaning event. These
records shall include the date and time the event begins and ends and the
amounts and types of solutions used in the cleaning event.
2.2 The facility must, contemporanecusly with making a change from one operating scenario to
another, maintain records at the facility of the scenario under which it is operating (Colorado
Regulation No. 3, Part A, Section IV.A.1). Either electronic or hard copy records are acceptable.
Operating Permit Number: 960PRO132 First Issued: 5/1/01

Renewed; 4/1/00



Alr Pollution Control Division Public Service Company

Colorado Operating Permit Hayden Station
Permit # 960PRO|32 Page 3
3. Prevention Of Significant Deterioration (PSI))

31

32

This facility is a major stationary source (potential to emit of any criteria pollutant > 100 tpy) for
the purposes of Prevention of Significant Deterioration (PSD} requirements (Colorado
Regulation 3, Part D, Section V1). Future modifications to this facility resulting in a significant
net emissions increase (see Reg 3, Part D, Section J1.A.26 and 42) for any pollutant as listed in
Regulation No. 3, Part D, Section 11.LA42, or are major by themselves will result in the
application of the PSD review requirements.

There are no other Operating Permits associated with this facility for purposes of determining
applicability of Prevention of Significant Deterioration regulations.

' Accidental Release Prevention Program (112(r))

4.1  Based upon the information provided by the applicant, this facility is not subject to the
provisions of the Accidental Release Prevention Program {section 112{r} of the Federal Clean
Air Act).

5, Compliance Assurance Monitoring (CAM)

5.1  The following emission points at this facility use a control device to achieve compliance with an
emission limitation or standard o which they are subject and have pre-control emissions that
exceed or are equivalent to the major source threshold. They are therefore subject 1o the
pravisions of the CAM program as set forth in 40 CFR Part 64 as adopted by reference in
Colorado Regulation No. 3 Part C, Section X1V
Units BOO] and BOO2 - Boilers
See Section 11, Condition 1.18 for compliance assurance monitoring requirements.

Operating Permit Number: 960PRO132 First Issued; 5/1/01

Renewed: 4/1/09



Air Pollution Control Division Public Service Company

Colorado Operating Permit Hayden Staticn
Permit # 9560PRO132 Page 4
6. Summary of Emission Units

6.1  The emissions units regulated by this permit are the following:

Emission | AIRS | Facility Description Startup Date Pollutian Control
UnitNo. = Swmck | D Device
Na.
B0O1 001 BOO! Boiler No. 1, Riley-Staker, Madel No. 2489, | luly 1963 For PM - Baghouse

Serial No. 3447, Froni-Fired Boiler, Rated Baghouse, Low NOx [Utihity Engineering
ar 1,963 mmBahr, CGH.I‘FiTﬂd‘ with burners and Lime Spray Reverse Air] R For NOX
Natural Gas and No. 2 Foel Oil Used for Dryer commenced ~ Low NO}: Burners
Startup, Shutdawn and/or Flame operation December with Over-Fire Air

Swmbilization, 1998, [Babcock and Wilcox

’ XCL with Babecock and
Wilcox NOy Ports), and
For §O2 - Lime Spray
Dryver [Babocock and
Wilcox with Two (2)
Niro FBD0 Atomizers]

B2 002 B002 | Boiler No. 2, Combustion Engineering, 1976 For PM - Baghouse
Madel and Senal No. 1337, Ta.ngznna.lly Bagh0u5e and Low [Uﬁlil’y Eﬂgincﬂ)’iﬂg
Fired Boiler, Rated a1 2,712 mmBuvhr. NOx bumers Raverse Air] For NOy -
Coal-Fired with No. 2 Fuel Gil Used for commenced Opgra[ion Low NOy Bumers with
Startup, Shutdown and/or Flame May 1999, Lime Spray | Over-Fire Air
Stabilization. Drryer commenced [ABB/Combusuon

operation Octaber 1999 | Engineering Low NOx
Concentric Firing
System Level U], and
For 80, - Lime Spray
Drvers [Baboock and
Wilcox with Two (2)
Niro FROOG Atomizers)

Fool 008 Fool Fugitive Particulate Emissions from Coal 1965 Unconirolled
Hzndiing and Srorage {Truck Unloading,
Storage Pile and Coal Dozing)

Fooz 006/ Foidz Fugitive Paruculate Emissions from Ash 1965 Fngitive Particulaie
007 Handling and Disposal . Disposal pit - 1983 Emission Conirol Plan
FO03 010 FO03 Fuginve Particulate Emissions from Paved 1962 ) Uncontrolled
and Unpaved Roads
poal 165} FOO1 Ash Silo 1574 Baghouse
Poa2 008 P02 Coal Handling Systermn (Conveying and Unit 1 - 1965 Enclosed - Conveyors
Crushing) 'nit 2 — 1976 Covered and Cushers in
(commenced Buildings
construction 1973)
P03 018 PO03 Two (2) Recycle Ash Silos Drecember 1598 Each with Industrial

Accessories Company
Model 54234-202-1
Baghonses

Operating Permit Number; 560PR0O132 : First Issued: 5/1/01
Renewed: 4/1/09




Air Pollution Control Division

Public Service Company

Colorado Qperating Permit Hayden Station
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BEmission | AIRS | Facility Descriphon Startup Date Pollution Control
Umit No. Stack 1)) Device
No.
F004 017 POO4 Twao (2) Recycle Mixers December 1998 Each with Custom-Built
Chemco Scrubbers with
Blowers Rated at 200
) acfm
POO3 014 POOS Two (2) Lime Silos December 1998 Each with a Dust

Control Equipment,
Model VE20KS3
Baghouse, Serial Nos.
Q7-1367/01 & 02

P06 015 PO0O6

Two (2) Ball Mill Slakers

December 1998

Each with Custom-Built
Chemco Scrubbers with
Blowers Rated ai 500
acfm

1865

M1 a1 Mool Cooling Tower for Unit No. |, Rated at Drifi Eliminators
B4.000 GPM

Mno2 012 MO0Z | Cooling Tower for Unit No. 2 - Rated at 1976 Driflt Eliminators
134,000 GPM

HOO3 N/A BOO3 Kewanee Wet-Back Scoich Boiler, Type 19723

L. W.892-01, Serial No. 9367, Rated af 25
mmBw/hr, No.2 Fuel O1l-Fired.

Uncontralled

Operating Permit Number: 960PR0O132
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SECTIONII - Specific Permit Terms
1. B001 & B002 - Boilers No. 1 and No, 2, Coal Fired
Boiler No. 1 is Rated at 1,963 mmBtu/hr and Boiler No. 2 is Rated at 2,712 mmBtu/hr
Unless otherwise specified the requirements apply to each boiler
Parameter Permit Limitations Compliance Moanitoring
Condition Short Term  Long Term Emission Factor Methad Interval
Number
Partieulate 1.1 (.03 Tbs/mmBtu N/A Baghouse See Conditian
Matter (PM) Maintenance and 1.1.
Source Testing
Particulate 2. N/A N/A Unit 1: Caleularion and Angnally
Maiter (PM and M =00122 Recordkeeping
PM o) - Ibs/mmBtu
Emission Unit 2:
Calculations BM = 00105
lbs/mmB
Units 1 & 2:
& PM,, = 0.82 (PM)
S0, 1.3. 1.2 Ths/mmBtu, en a 3-Hour N/A Conrtinuous Condnuously
Rolling Average Emission Manitor
0.160 1bs/mmBw, on a 30-
Boiler Operating Day Rolling
Average Basis
0.130 Ihe'mmBr, on a 90-
Eoiler Operating Diay Relling
Average Basis
B2% Reductinn of SO,
Emissions, on a 30-Boiler
Operaung Day Rolling
Average Basis
Lnit 2 NOy, 14. 0.70 lns/mmBLu, on a 3-Hour N/A Contnuaus Continuously
Rolling Average Emissian Monitor
Emission 15. N/A /A SO, CEM | Recordkeeping Annually
Caleculatdons : NOx CEM and Caleulanon
C0 050 Ibs/ton
VOC 0.06 ths/ton
Fuel Usage 1.6, MN/A NAA N/A Recordkeeping Annually
Fue] Sampling 1.7, N/A N/A T N/A ASTM Methods See Condition
: 1.7.

Operating Permit Number: 960PR(O132
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Parameter Permit Limitations Compliance Monikoring
Condition Short Term  Long Term Ernission Factor Method Interval
Number
Unit 2 Omly - 1.8, NIA N/A N/A As Required bry Subjest to NSFS
NSPS Subpart A NSPS Genernl General
Gieneral Provisions ¢ Provisions
Provisions
Continuous . 19. N/A NIA N/A See Condition 1 5.
Emission
Monitoring
Requirements .
Special 1.10. N/A N/A N/A See Condition 1.10.
Requirements
for SO,
Continuous
Emission
Monitor
Operation of LIL Units May Not be Operated for N/A Continuous | Continuously
50, Control More Than 72 Consecutive Emission Monitor
Equipment Hours Without an SO Comtrol
Systemn Achieving Some 504
Reduction
Lead (Pb) - 1.12. 1.3 pg/SCM See Condition Modeling, + See Condition
State Unly 112 Recordkeeping 1.12.
and Catculation
Opacity 113, Mot to Exceed 20.0% Except as N/A Continuous Centinuous, Six
provided for in 1.14 Below ' Opacity Monitor | Minute Intervals
Opacity I.14. For Certain Operational N/A Continuous Continuous, 5ix
Activities - Not i Exceed Opacity Monitor | Minute Intervals
309, for a Period or Periods
Aggreearing More than Six (6)
Minutes in Any 60 Consecutive
Minutes
NSPS Opacity - | 1.15. Not to Exceed 20% Excepl for N/A Continuous Continuous, Six
Unit 2 Only One Six Minute Average Not - Opacity Monitor Minure Intervals
to Exceed 27% Per Hour
Operational 1.16. N/A N/A N/A See Condition 1,16,
Requiremenis
Acid Rain 117, See Section IIT of this Permit Certification Annually
Requirements
Compliance 1.18 See Conditien 1.18 See Condition 1.18
Assurance
Meonitoring
Requirements

1.1 Particulate Matter (PM) emissions, from each unit, shall not exceed the limitation stared above
(Long-Term Sirategy Review and Revision of Colorado’s State Implementatian Plan for Class |
Visibility Protection Part I: Havden Station Requirements (8/15/96), as approved by EPA at 62

Operating Permit Number: 960PRO132
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1.2

FR 2305 (1/16/97), Section ¥I1.C.V.8.cii.(2)). Compliance with this standard shal! be
demonstrated by the following:

1.1.1 Maintaining and Qperating the baghouse. in accordance with the requirements
identified in Condition 11.1.
1.1.2 Conducting performance tests annually in accordance with Condition 11.3. Note that

compliance is monitored based on the average of three, 2-hour tests described in
Condition 11.3. '

During each of the performance tests conducted as required by this condition, a
baseline opacity limit shall be established for the compliance assurance monitoring
(CAM) requirements specified in Condition 1.18. The value of the baseline opacity
level is determined by averaging all of the 6-minute average opacity values (reported
to the nearest 0.1 percent opacity) from the COMS measurement recorded during
each of the test run intervals conducted for the performance test, and then adding the
appropriate percent opacity (see table below) to the calculated averagze value for ali of
the test runs.

Results of PM performance test Opagcity to add-on
Less than or equal to 50% of the PM standard 0%

Greater than 50% but less than orequal to 75 % of | 335 %

the PM srandard

Gireater than 75% of the PM siandard 25%

If the calculated average opacity value for all of the test runs is less than 5.0 percent,
then the opacity baseline Jevel is set at 5.0 percent.

Annual emissions of PM and PMy;, from each umit, will be determined, for the purposes of
APEN reporting and pavment of annual fees, using the emission factor for PM determined from
the most recent source testing required in Condition 1.1 and the annual average heat input to the
unit in the following equation:

PM:  Tons/yr = [EF {Ibs/mmBtw) x heat input from cosl (mmBtu/vr
2000 [bs/ton

PMp: Tonsfyr =0.92 x (Annual Emissions of PM)
The annual heat input to the boiler, from coal, shall be determined using the annual coal
consumption and the average heat content of the coal, as determined by the required fuel

sampling in Condition 1.7.

Sulfur Dioxide (SQ;) emissions, frem each wnit, shall not exceed the following limitations:

Operating Permit Number: 960PR(Q132 First Issued: 5/1/01

Renewed: 4/1/09
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13.1 Sulfur Dioxide (50;) emissions, Trom each unit, shall not exceed 1.2 |bs/mmBtu on

132

133

134

a 3 hour rolling average (Colorado Regulauon No. I, Section VI.A3.a(ii) and
VI.A.D).

Sulfur Dioxide (SO;) emissions, from each amrit, shall not exceed 0.160 |bs/mmBtu,
on a 30-boiler operating day rolling average basis (Long-Term Strategy Review and
Revision of Colorado’s State Implementation Plan for Class I Visibility Protection
Part I Hayden Station Requirements (8/15/96), as approved by EPA at 62 FR 2305
(1/16/97), Section VI.C.V.8.a.ii.(1)).

Sulfur Ihoxide (SO;) emissions, from each unit, shall not exceed 0.130 1bs/mmBtu,
on a 90-boiler operating day rolling average basis {Long-Term Stratepy Review and
Revision of Colorado’s State Implementation Plan for Class [ Visibility Protection
Part I: Hayden Station Requirements (8/15/96), as approved by EPA at 62 FR 2305
(1/16/97), Section VI.C.V.8.a1i.(2)).

Sulfur Dioxide (50;) emissions, from each unit, shall be reduced by §2%, on a 30-
boiler operating day rolling average basis {Long-Term Strategy Review and Revision
of Colorado’s State Implementation Plan for Class 1 Visibility Protection Part I
Hayden Staton Requirements (8/15/96), as approved by EPA at 62 FR 2305
(1/16/97}, Section VI.C.V 8.a.iv).

“Boiler Operating Day” and “Rolling Average Basis™ in Conditions 1.3.2 thru 1.3 4 above have
the meanings as defined in Condition 7 of this permit.

Compliance with Condition 1.3.1. shall be monitored using the continuous emission monitors
{CEMs) required by Condition 1.9.

Compliance with Conditions 1.3.2 thru 1.3 4 shall be monitored as follows:

[.3.5

1.3.6

137

Compliance with Conditions 1.3.2 and 1.3.3 shall be monitored using the SO; CEMs
required by Condition 1.9 (Leng-Term Strateey Review and Revision of Colorado’s
State Implementation Plan for Class [ Visibility Protection Part I Hayden Station
Requirements (8/15/96), as approved by EPA at 62 FR 2305 (1/16/97), Section
VILC.V.8.alii).

Compliance with Condition 1.34 shall be momnitored by comparing the SO
concentrations {measured in lbs/mmBuu) measured by the inlet (to spray dryer) SO
CEMs and the outlet (at the stack) $O; CEMs 10 determine the percentage reduction
in §0; emissions (Long-Term Strategy Review and Revision of Colorado’s State
Implementation Plan for Class | Visibility Protection Part I Hayden Station
Requirements {8/15/96), as approved by EPA at 62 FR 2305 (1/16/97), Section
VI.CV.8av).

The first two hours afier the first coal feeder on a unit has started during startup shall
be excluded from the calculanon of that day's SO. emissions for that unit (Long-

Operating Permit Number: 960PRO132 First Issued: 5/1/01
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14

16

17

Term Strategy Review and Revision of Colorado’s State Implementation Plan for
Class I Visibility Protection Part [: Hayden Station Requirements (8/15/96), as
“approved by EPA at 62 FR 2305 (1/16/97), Section VI.C.V B.a.vi).

138 Emissions of SO, as a result of a “catastrophic failure™ may be excluded from the
calculations of that day’s 80y emissions for that unit pursuant to the requirements in
Condition 9 of this permit,

1.3.9 . During any boiler operating day (defined in Condition 7), all' emissions of SO, from
. the stack of any unit shall be included in the determination of the permittee’s
compliance with the SO; emission limitations, unless excluded under the provisions
of Conditions 1.3.7 or 1 3.8 (Long-Term Strategy Review and Revision of Colorado’s
State Implementation Plan for Class | Visibility Protection Part I Hayden Station
Requirements (8/15/96), as approved by EPA at 62 FR 2305 (1/16/97), Section

VI.C.V Ba.viii).

Nitrogen Oxide (NOy) emissions from Unit 2 shal] not exceed 0.70 Ibs/mmBtu, on a 3-hour
rolling average (40 CFR Part 60 Subpart D § 60.44(a)(3), as adopted by reference in Colorado
Regulation No. 6, Part A). Compliance with the NOx emission limits shall be monitored using
the continuous emission monitars (CEMSs) required by Condition 1.9.

Note that the NOx emission limits are not applicable during fimes of startup, shutdown and
malfunction. However, those instances during startup, shutdown and malfunction when the NOy
Iimitation is exceeded shall be identified in the Excess Emission Repon required in Condition
126

The emission factors listed above have been approved by the Division and shall be used to
calculate emissions (EPA’s Compilation of Emission Factors (AP-42), dated September 1998,
Section 1.1). Annua! emissions, from each unit, shall be calculated, for the purposes of APEN
reporting and the payment of annual fees, using the above emission factors and the annual fuel
usage, as required by Condition | .6, in the following equation:

Tons/yr = [EF (Ibs/ton) x annual fuel usage (tons/vr}
2000 1bs/ton

Annual emissions of SO, and NOx shall be determined from the Continuous Emission Monitors
{CEMs) required by Condition 1.9.

Fuel Usage shall be recorded annually and maintained to be made available to the Division upon
request. Fuel usage shall be determined using belt scales and corporate records as necessary.

Coal shall be sampled in accordance with the requirements identified in Condition 15. Vendor
and/or station sample results from all coal shipments shall be used to determine the average heat,
moisture, sulfur and ash content of the fuel used in monitoring compliance with permit
conditions.

Operating Permit Number: 960PR0O132 First [ssued: 53/1/01
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18

1.9

1.10

1.11

1.12

1.13

Unit 2 Only is subject to the requirements in 40 CFR Part 60 Subpart A - General Provisicons, as
adopted by reference in Colorado Regulation Ne. 6, Part A. Specifically, this unit is subject to
the requirements in Condytion 10.

For each unit, the source shall install, certify and operate continuous emission monitoring
(CEM) equipment for e, suring opacity, SOy (at the inlet to the spray dryer and outlet at stack),
NOy, COq, and volumetric flow (40 CFR Part 75 and Long-Term Strategy Review and Revision
of Colorado’s State implémemaiion Plan for Class | Visibility Protection Part I: Hayden Station
Requirements (8/15/96), as approved by EPA at 62 FR 2305 (1/16/97), Section VI.C.V.9). The
CEM systems shall meet the requirements in Condition 12.

The coal feeders on each unit shall be tied imto the SO, continuous emission monitoring systems
(CEMS) such that the C@MS accurately reflect the date and time when the first coal feeder on
each unit has started dpring each startup (Long-Term Strategy Review and Revision of

Colorado’s State Implemy
Requirements (8/15/96}, &

In no event shall the perm
S50, control system achiex
(the cessation of operatio
the boiler on a umt when

entation Plan for Class 1 Visibility Protection Part 1: Hayden Station
s approved by EPA at 62 FR 2305 (1/16/97), Section VI.C . VI1.12.b).

ittee operate either unit for more than 72 consecutive hours without an
ing some reduction of SO, emissions at that unit. Following shutdown
n of a unit for any purpose or reason), the permitiee shall only restart
any malfunctioning control equipment has been repaired (Long-Term

Strategy Review and Revision of Colorado’s State Implementation Plan for Class I Visibility
Protection Part I: Hayden Station Requirements (8/15/96), as approved by EPA at 62 FR 2305

{1/16/97), Section VI.C¥

B.avii). Compliance with the requirement shall be monitored using

the continvous emission rionitors (CEMs) required by Condition 1.9,

State-only Requiremen%: Emissions of Lead {Pb) shall not result in an ambicnt lead
concentration exceeding 1.5 micrograms per standard cubic meter averaged over a one-month
period (Colorado Regulation No. 8, Part C, Section 1.B). Compliance with this standard shall be
demonstrated in accordange with Condition 14,1,

Annual emissions for the purposes of APEN reporting and the payment of annual fees shall be
calculated as required by fondition 14.2.

Compliance with this standard (identified in Condition 13.1.1) shall be monitored in accordance
with the requirements in d;;mdition 13.1.

Compliance with this standard (identified in Condition 13.1.2) shall be monitored in accordance
with the requirements in Condition 13.1.

For Unit 2 Only - Compliance with this standard shall be monitored in accordance with the
requirements in Condition 13.3.

The permittee shall, at all times, maintain and optimally operate the boilers and all pollution
control equipment installed consistent with good air pollution control practices for minimizing
emissions. Without limitation, this shall include returning the control equipment to optimum

Operating Permit Number: 960PRO132 |
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efficiency as soon as practicable during boiler startup or following control equipment outage or
impairment, and maintaining the control equipment at oplimum efficiency as long as possible
while shutting down the boiler (Long-Term Strategy Review and Revision of Colorado’s State
Implementation Plan for Class I Visibility Protection Part I Hayden Station Requirements
(8/15/96), as approved by EPA at 62 FR 2305 (1/16/87), Section VI.C.V.7).

1.17  These units are subject to the Title IV Acid Rain Requirements. As specified in 40 CFR Part
72.72{b)(1)(viti}, the acid rain permit requirements shall be a complete and segregable portion of
the Operating Permit. As such the requirements are found in Section III of this permit.

1.18  The Compliance Assurance Monitoring (CAM) requirements in 40 CFR Part 64, as adopted by
reference in Colorado Regulation No. 3, Part C, Section X1V, apply to Boiler 1 (Unit 1) and
Boiler 2 (Unit 2) with respect to the particulate matter limitations identified in Condition 1.1 as
follows:

1.18.1 The permittee shall follow the CAM Plan provided in Appendix G of this permit.
Excursions, for purposes of reporting are as follows:

1.18.1.1  Anopacity value greater than 15% occurring for 60 seconds; or

1.1811.2  Any 24-hour period in which the average opacity exceeds the baseline
leve! established by the performance test required by Condition 1.1.2; or

1.18.1.3 Failure to perform the semi-annual intemmal baghouse inspection within 60
days of the scheduled completion date.

Excursions shall be reported as required by Section V, Conditions 21 and 22.d of this
Permit.

1.18.2 Orperation of Approved Monitoring

1.182.1 At all times, the owner or operator shall maintain the monitoring,
including but not limited to, maintaining necessary parts for routine
repairs of the monitoring equipment (40 CFR Part 64 § 64.7(b), as adopted
by reference in Colorado Regulation No. 3, Part C, Section XIV),

1.1822  Except for, as applicable, monitoring malfunctions, associated repairs, and
required quality assurance or control activities (including, as applicable,
calibration checks and required zero and span adjustments), the owner or
operator shall conduct all monttoring in continuous operation (or shall
collect data at all required iniervals) at all times that the pollutant-specific
emissions unit is operating. Data recorded during monitoring
malfunctions, associated repairs, and required guality assurance or control
activities shall not be used for purposes of these CAM requirements,
including data averages and calculations, or fulfilling a minimum data
availability requirement, if applicable. The owner or operator shall use all
the data collected during all other periods in assessing the operation of the
control device and associated control system. A monitoring malfunction

Operating Permit Number: 960PR0O132 First Issued: 5/1/01
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is any sudden, infrequent, not reasonably preventable failure of the
monitoring to provide valid data. Monitoring failures that are caused in
part by poor maintenance or careless operation are not malfunctions (40
CFR Part 64 § 64.7(c), as adopted by reference in Colorado Regulation
No. 3, Part C, Section XIV).
1.18.2.3 Response to excursions or exceedances
a. Upon detecting an excursion or exceedance, the owner or operator
shall restore operation of the pollutant-specific emissions unit
(including the control device and associated capture system) to its
normal or usual manner of operation as expeditiously as
practicable in accordance with good air pollution control practices
for minimizing emissions. The response shall include minimizing
the period of any startup, shutdown or malfunction and taking any
necessary corrective actions to restore normal operation and
prevent the likely recurrence of the cause of an excursion or
exceedance (other than those caused by excused startup or
shutdown conditions). Such actions may include initial inspection
and evalvation, recording that operations returned to normal
without operator action (such as through response by a
computerized distribution control system), or any necessary
follow-up actions to return opération to within the indicator range,
designated condition, or below the applicable emission limitation
or standard, as applicable {40 CFR Part 64 § 64.7(d)(1), as adopted
by reference in Colorado Regulation No. 3, Part C, Section X1V),

b. Determination of whether the owner of operator has used
acceptable procedures in response (o an excursion or exceedance
will be based on information available, which may include but is
not limited to, monitoring results, review of operation and
maintenance procedures and records, and inspection of the controi
device, associated capture system, and the process (40 CFR Part 64
§ 64.7(d)2), as adopted by reference in Colorado Regulation No.
3. Part C, Section XIV),

11824  After approval of the monitoring required under the CAM requirements, if
the owner or operator identifies a failure to achieve compliance with an
emission limjtation or standard for which the approved monitoring did not
provide an indication of an excursion or exceedance while providing valid
data, or the results of compliance or performance testing document a need
to modify the existing indicator ranges or designated conditions, the owner
or operator shall promptly notify the Divisicn and, if necessary submit a
proposed modification for this permit to address the necessary monitoring
changes. Such a modification may inciude, but is not himited to,
reestablishing indicator ranges or designated conditions, modifying the
frequency of conducting monitoring and collecting data, or the monitoring

Operating Permit Number: $60PR0132 First Issued: 5/1/01

Renewed: 4/1/09



Air Pollution Control Division
Colorado Operating Permit

Permit # 960PRO132

Public Service Company
Hayden Station
Page 14

1.18.3

of additional parameters (40 CFR Part 64 § 647(8), as adopted by
reference in Colorado Regulation No. 3, Part C, Section XIV).

Quality lmprovement Plan (Q1P) Requirements

1.18.3.1

1.1832

1.1833

11834

11835

Based on the results of a determination made under the provisions of
Condition 1.18.2.3.b, the Division may require the owner or operator to
develop and implement a QIP (40 CFR Part 64 § 64.8(a), as adopted by
reference in Colorado Regulation No. 3, Part C, Section X1V).

The owner or operator shall maintain a written QIP, if required, and have
it available for inspection (40 CFR Part 64 § 64.8(b)(1), as adopted by
reference in Colorado Regulation No. 3, Part C, Section XIV).

The QIP initially shall include procedures for evaluating the control
performance problems and, based on the results of the evaluation
procedures, the owner or operator shall medify the plan to include
procedures for conducting one or more of the following actions, as
appropriate:

a. Improved preventative maintenance practices (40 CFR Part 64 §
64.8(b)(2)(i), as adopted by reference in Colorado Regulation No,
3, Part C. Section X1V).

b. Process operation changes (40 CFR Part 64 § 64.8(b)(2)(ii), as
adopted by reference in Colorado Regulation No. 3, Part C,
Section X1V).

c. Appropriate tmprovements to control methods (40 CFR Part 64 §
64.8(b){2)(ii), as adopted by reference in Colorado Regularion No.
3, Part C, Section XIV).

d. - Other steps appropriate 1o correct control performance (40 CFR
Part 64 § 64.8(b)2)iv), as adopted by reference in Colorado
Regulation No. 3, Part C, Se;lion XIV).

e. More frequent or improved monitoring (only in conjunction with
one or more sieps under Conditions 1.18.3.3.a through d abave)
(40 CFR Part 64 § 64.8(b)(2)(v), as adopted by reference in
Colorado Kegulation No. 3, Part C, Section XIV).

If a QIP is required, the owner or operator shall develop and implement a
QIP as expediticusly as practicable and shall notify the Division if the
period for completing the improvements contained in the QIP exceeds 180
days from the date on which the need to implement the QIP was
determined (4) CFR Part 64 § 64.8(cy, as adopted by reference in
Colorado Regulation No. 3, Part C, Section XIV).

Following implementation of a QIP, upon any subsequent determination
pursuant to Condition 1.18.2.3b, the Division or the U.S. EPA may
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1.183.6

require that an owner or operator make reasonable changes to the QIP if
the QIP is found to have:

a. Failed to address the cause of the control device performance
problemns (40 CFR Part 64 § 64.8(dX ), as adopted by reference in
Colorado Regulation No. 3, Part C, Section XIV}); or

b. Failed to provide adequate procedures for correcting control device
performance problems as expeditiously as practicable in
accordance with good 'air pollution comrol pracuces for
minimizing emissions (40 CFR Pant 64 § 64.8(d)(2), as adopted by
reference in Colorado Regulation No. 3, Part C, Section XIV),

Implementation of a QIP shall not excuse the owner or operator of a
source from compliance with any existing emission limitation or standard,
Or any existing monitoring, testing, reporting or recordkeeping
requiremnent that may apply under federal, state, or local law, or any other
applicable requirements under the federal clean air act (40 CFR Parr 64 §
64.8(e), as adopted by reference in Colorado Regulation No. 3, Part C,
Section XIV).

1.18.4 Reporting and Recordkeeping Requirements

1.184.1

Reporting Requirements: The reports required by Section V, Condition
22 d, shall contain the information specified-in Appendix B of the permit
and the following information, as applicable:

a. Summary information on the number, duration and cause
{(including unknown cause, if applicable), for monitor downtime
incidents (other than downtime associated with zero and span or
other daily calibration checks, if applicable) ((40 CFR Part 64 §
64 9(a)(2)(ii), as adopted by reference in Colorado Regulation No.
3, Pant C, Section XIV); and

b. The owner or operator shall submit, if necessary, a description of
the actions taken to implement a QIP during the reporting period as
specified in Condition 1.18.3 of this permit. Upon completion of a
QIP, the owner or operator shall include in the next summary
report documentation that the implementation of the plan has been
completed and reduced the likelihood of similar levels of
excursions or exceedances occurring (40 CFR Pant 64 §
64.9(a)(2)(ili), as adopted by reference in Colorado Regulation No.
3, Pant C, Section XIV).

1.184.2 General Recordkeeping Requirements: In addition to the recordkeeping

requirements in Section V, Condition 22 .a through c.

a, The owner or operator shall maintain records of any written QIP
required pursuant to Condition 1.18.3 and any activities undertaken
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to irnplement a QIP, and any supporting information required to be
maintained under these CAM requirements (such as data used to
document the adequacy of monitoring, or records of monitoring
maintenance or correciive actions) (40 CFR Part 64 § 64.9(b){ 1),
as adopted by reference in Colorado Regulation No. 3, Part C,
Section XIV). '

b. Instead of paper records, the owner or operator may maintain
records on alternative media, such as microfilm, computer files,
magnetic tape disks, or microfiche, provided that the use of such
alternative media allows for expeditions inspection and review,
and does noi conflict with other applicable recordkeeping
requirements (40 CFR Part 64 § 64.9(b)(2), as adopted by
reference in Colorado Regulation No. 3, Part C, Section XIV).

1.185 Savings Provisions

1.185.1

1.1852

11853

Nothing in these CAM requirements shall excuse the owner or operator of
a source from compliance with any existing emission limitation or
standard, or any existing monitoring, testing, reporting or recordkeeping
requirement that may apply under federal, state, or local law, or any other
applicable requirements under the federal clean air act. These CAM
requirements shall not be used 1o justify the approval of monitoring less
stringent than the monitoring which is required under separate legal
autharity and are not iniended to establish minimum requirements for the
purposes of determining the monitoring to be imposed under separate
authority under the federal clean air act, including monitoring in permits
issued pursuant to title | of the federal clean air act. The purpose of the
CAM requirements is to require, as part of the issuance of this Title V
operating permmt, improved or new monitoring at those emissions units
where monitoring requirements do not exist or are inadequate to meet the
requirements of CAM (40 CFR Part 64 § 64.10(a)(1), as adopted by
reference in Colorado Regulation No. 3, Part C, Section XIV).

Nothing in these CAM requirements shall restrict or abrogate the authority
of the U.S. EPA or the Division to impose additional or more stringent
monitoring, recordkeeping, testing Or reporing requirements on any owner
or operator of a source under any provision of the federal clean air act,
including but not limited to sections 114(a)(1) and 504(b), or state law, as
applicable (40 CFR Part 64.§ 64.10(a)(2), as adopted by reference in
Colorado Regulation No. 3, Part C, Section XIV).

Nothing in these CAM requirements shall restrict or abrogate the authority
of the U1.8. EPA or the Division to take any enforcement action under the
federal clean air act for any violation of an applicable requirement or of
any person to take action under section 304 of the federal clean air act (40
CFR Part 64 § 64.10(a}2), as adopted by reference in Colorado

Operating Permit Number: 960PRO132 - First Jssued: 5/1/01
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Regutation No. 3, Part C, Section XIV),

2. B001 & B002 - Boilers No, 1 and No. 2, Alternate Fuels for Siartup and Flame Stabilization

2.1  The permittes shall maintain records of annual usage of natural gas and fuel oil, and the
associated annual heat content. This information shall be used as follows:

2.1.1 Annual fuel consumpton shall be used to calculate emissions for the purposes aof
APEN reporting, as reguired by Conditions 1.2 and 1.5, The emission factors (EPA’s
Compilation of Emission Factors (AP-42), No. 2 Fuel Oil - Section 1.3 (dated %/98)
and Natural Gas - Section 1 4 (dated 3/98)) idenufied in the table have been approved
by the Division and shall be used to calculate emissions.

Follumnt Emission Factor - Naiural Gas Emission Factor - No. 2
Fuel O]
PM 1.9 Ibs/mmSCF 2 1hs/10" gal
PM o 1.9 Ibs'mmSCF 11bs/10" gal
co | Unii1- 84]bs/mmSCF 5 Ibs/10° gal
Tnii 2 - 24 Ibs'/mmS8CF
voc 3 5 )bs/mmSCF 0.2 1bs/10° gal

Annual emssions shall be calcnlated, for the purposes of APEN reporting and
pavment of annual fees vsing the above emission factors and the annual fuel usage in
the following equation:

Tensiyr = EF {Ibs/fuel consumption unith x Annual Fuel Usage (fue] consumption unit/yr)

2000 1bs/ton
212 If, for Boiler No. 2, the total annual heat eontent of these fuels exceeds 5 percent of
the total heat content of all fuels combusted, this permit shall be reopened to
incorporale appropriate applicable requirements for combusting combined/alternative
fuels,
Operating Permit Number: $60PR0O132 First Issued: 5/1/01
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3. Particulate Matter Emissions - Fogitive Sources
F001 - Coal Handling and Storage
Parameter Permit Limitarions Compliance Monitoring
Condition Shorl Term  Long Term Esmnission Factor Method Interval
Number .
PM and PM;, i1l N/A N/A N/A Recordkeeping As Needed
and Calculation
Minimize 32 NA N/A N/A {Cenificadon Semi-
Emissians Annually
Missile 3B 33, N/A 2,300,0(H tons/yr NiA Recordkeeping Monthly
Only: Coal
Unloaded
Missile 3B 3.2.1,35 N/A N/A N/A Ceriification Semi-
Only: Minimize ' ' Annually
Emissions —
Fugitive
Particulate
Conmal Plar
F002 - Ash Handling and Disposal
Parameter Permit Limirations Compliance Monitoring
Condition Short Term Long Term Emission Factor Method Interval
Number :
PM and PM;; ERD N/A NiA N/A Recordkeeping Ag Needed ‘
and Calculadon
Ask Disposed 34, N/A 329,332 wns/yr N/A Recordkeeping Manthly
Minimize 32.1.36. N/A N/A N/A Cerification Semi-
Emiasions - Annually
Fugitive
Particulate
Contrel Plan

Operating Permit Number: 960PR0132
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F003 - Paved and Unpaved Roads

Parameter

Permit Limitarions Compliance Monitoring
Condition Short Term  Long Term Emission Factor Method Interval
Numhber

FM and PM“!

3.1. N/A N/A N/A Recordkeeping As Needed
and Calculation

Minimize
Emussions

3.2 N/A N/A NIA Certification Semi-
Amnrually

3.1

32

33

34

35

Fugitive Particulate emissions are subject to the General Conditions in Section V of this Permit
including Recordkeeping and Reporting requirements listed under Condition 22.

The source shall employ such control measures and operating procedures as are necessary to
minimize fugitive particulate emissions (Colorado Regulation No. 1, Section [11.D.1.a).

32.1 A fugitive dust control plan, or a modification to an existing plan, shall be required to
be submitted if the Division determines that for this source or activity visible
emissions are in excess of 20% opacity; or visible emissions are being transported off
the property; or if this source or activity is operating with emissions that create a
nuisance. The control plan shall be submitted to the Division within the time period
specified by the Division (Colorado Regulation No. |, Section 111.D.1 c).

The quantity of coal unloaded through missile 3B shall not exceed the limitations stated above.
(under the provisions of Colorade Regulation No. 3, Part C, Section 11L.B.7, with requested
throughputs as indicated in November 2, 2000 letter from source). Monthly quantities of coal
unloaded shall be determined using belt scales and facility records as necessary. Monthly
quantities of coal unloaded shall be used in a twelve month rolling total to verify compliance
with annual limitations. Each month, a new twelve month total shall be calculated using the
previous twelve months data, The twelve month total of coal unloaded shall be compared to the
annual limitation to monitor compliance.

Ash disposed shall not exceed the limitations stated above (Colorado Consitruction Permit
83R0246, as modified under the provisions of Section |, Condition 1.3). Monthly quantities of
ash disposed shall be determined and recorded monthly, using the methodology defined in
Condition 4.3.1 and facility records as necessary. Monthly quantities of ash disposed of shall be
used in a twelve month rolling total to verify compliance with annual limitations. Each month, a
new twelve month izl shall be calculated using the previous twelve months data. The twelve
month total of ash disposed of shall be compared to the annual ash disposal limit to monitor
compliance.

The source shall utilize the following control measures to minimize fugitive particulate
emissions from missile 3B {under the provisions of Colorado Regulation No. 3, Part C, Section
III.B.7, with control measures as indicated in November 2, 2000 letter from source):

Operating Permit Number: 960PRO132 First Issued: 5/1/01

Renewed: -4/1/09



Air Pollution Control Division : Puhlic Service Company

Colorado Operating Permit Hayden Station
Permit # 960PRO132 Page 20
35.1 Dust collection and suppression at conveyor drop points will be used, as needed, 1o

control fugitive dust from the missile.

The coal unloading missile shall be operated and maintained to minimize fupitive
emissions from this operation. This includes maintaining the integrity of the missile
and periodic inspections of the door seals to minimize coal dust leakage from these
openings.

3.6  The source shall utilize the following control measures to minimize fugitive particulate
emissions from ash handling and disposal {Colorado Construction Permit §3R0246, as modified
under the provisions of Section 1, Condition 1.3):

36l Watering of fly ash at the disposal site shall be sufficient to ‘minimize fugitive
particulate ernissions.

362 Vehicle speed on the haul roads to the disposal site shall be posted and limited to 30
mph,

363 Haul roads shall be graveled and sufficiently watered to minimize fugitive particulate
emissions.

364 The trucks shall be loaded in a manner to prevent spillage en route.

3.65 Eniryways to paved roads shall he gravelled to prevent carryout of mud and dirt onto
the paved surface.

Operating Permit Number: 960PRO32 First [ssued: 5/1/01
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4. Particulate Matter Emissions — Ash and Coal Handling
P001 - Ash Silo
Parameter Permit Limitations Compliance Monitoring
Condition Short Term  Long Term Emission Factor Method Interval
Number {Ibs/ton)
PM and PMya 4.1, N/A PM 22360 Loading Reccrdkeeping and | Monthly
. Lons/ yr PM 0.61 lbs/ton Calculation
PM;0 2239 PM,; 061 lbs/ton
tons/yr Unloading
PM 1.5 lbs/ton
PMm 1.5 1bs/ion
Ash and Spent 43, N/A 267,253 NIA Recordkeeping Monthly
Sorbent [OLS/YT
Processed
Opacity 4.4, ess Than or Equal to 20% N/A See Condirion 4 4.

P002 - Coal Handling System (Crushing and Conveying)

The 1973 portion of the coal handling system includes conveyors 6A, 4B and 5B from the pile to the coal
bunkers for Units 1 and 2, there are a total of 4 enclosed transfer points in the 1973 portion of the system.

Parameter Permit Limutations Compliance Monitoring
Condition Short Term  Long Term Emission Factor Method Interval
Nurober

1363 PM 42, N/A NiA See Condition 4.2. | Recerdkeeping Annually

portion PMy, N/A N/A and Calculation

1973 PM N/A 6.57 tonsiyr Monthly

pornon | pa,, N7A 3.11 tonsiyr

1965 Coal 43, N/A N/A /A Recordkeeping Annuaily

portion | Handled

1973 N/A 2.100,900 wns/vr N/A Monthly

portion |

Opacity 4.5, Less Than or Bqual to 20% N/A See Condition 4.5.

4.1 Particulate Matter emissions (PM and PM,;) from the ash silo shall not exceed the above

limitations (Colorado Construction Permit 13R0598, as modified under the provisions of Section
1, Condition 1.3 and Colorado Regulation No. 3, Part B, Section 11.A.6 and Part C, Section X,
based on requested emissions provided on the APEN submitted January 22, 2007). Compliance
with the annual limitation shall be monitored by calculating emissions monthly, using the
monthly quantity of ash processed, as required by Condition4.3.1 and the above emission factors
(EPA’s Compilation of Emission Factors (AP-42), dated January 1993, Section 11.17) in the
following equations:

Ash Silo Emissions = Silo Loading + Silo Unloading

Operating Permit Number: 960PRO132
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Where:

Silo Loading = {EF {Ibs/vr} x annual ash loaded (tons/yr}] : Conirol efficiency = 92.9%
2000 bs/ton

Silo Unloading = [EF {Ibs/yr} x annual ash unloaded (tons/vr)], Control efficiency = 90%
2000 Ibs/ton

Note that in order to use the control efficiencies identified the following conditions shall be met:

4.1.1 The ash silo baghouse shall be operated and maintained in accordance with the
requirements in Condition 11.2.

4.1.2 When unlvading, the water spray system shall be operated and maintained in
accordance with good engineering practices.

Moﬁthly emissions shall be used in a rolling twelve month total to monitor compliance with the
annual limitations., Each month a new twelve month total shall be calculated using the previous
twelve months data.

472 Particulate matter emissions (PM and PM; ) from the ccal handling system shall be monitored as
follows:

42.1 Annual emissions of PM and PMg, from the 1965 portions of the coal handling
system, for the purposes of APEN reporting and payment of annual fees will be
detertnined using the emission factors below and the annual quantity of coal handled,
as required by Condition 4.3.2, in the following equations:

Emissions from coal handling = emissions from coal conveying + emissions from coal crushing
Where:

Coal couveving emissions (from AP-42, Section 13.2.4, daled Japuary 1995);

PM = PM;; =k x 0.0032 x (U/5)" % D x tons of coal transferred per vear
(M#23"* x (2000 1bs/] ton)

Where: k = particle size multiplier, dimensionless (for PM 0.74, for PMy,; 0.35)
U = mean wind speed, mph (from 15 applicaton, 8.6 mph)
M = moisture content of coal, in percent (from T3 application, 4 5%)
D = number of transter points, dimengionless

Coal crushipe emissigns (from EPA's FIRE Version 5.0, dated August 1595, SCC 3-05-010-10)

PM = {002 \bs/ton coal} x {tons of coal crmshed per vear}

2000 Ibs/tan
PMq = (0.006 Yosfton eoal’ x {tops of coal crushed per vear)
2000 1bs/ton
Operating Permit Number: 960PR0O132 ' First Issued: 5/1/01
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Note that a cenirol efficiency of 30% may be applied to the emission calculations for the crushers
provided the integrity of the crusher enclosure is maintained,

Particulate matter emissions (PM and PMyy), from the 1973 portions of the coal
handling system, shall not exceed the above limitations (under the provisions of
Colorado Regulation No. 3, Part C, Section 111.B.7, with requested emissions as
indicaled in November 2, 2000 letter from source). Compliance with the annual
limitation shall be monitored by calculating emissions monthly, using the monthly
guantity of coal handled. as required by Condition 4.3.3 and the equations in
Condition 4.2.1. - Monthly emissions shall be used in a rolling twelve month total to
monitor compliance with the annual limitations. Each month a new twelve month

total shall be calculated using the previous twelve months data. ‘

43  The quantity of Ash Processed through the ash silo and the guantity of Coal Handled shall be
monitored and recorded as follows:

43.1

432

433

The Ash and Spent Sorbent Processed through the ash silo shall not exceed the above
limitations (Colorado Construction Permit 13 RO598, as modified” under the
provisions of Section [, Condition 1.3 and Colorado Regulation No. 3, Part B, Section
1I.LA.6 and Part C, Section X, based on requested emissions provided on the APEN
submitted January 22, 2007). Compliance with the ash processing limit shall be
monitored by determiming the quantity of fly ash and spent sorbent processed
monthly, The quaniity of ash processed shall be determined using the average ash
content of the coal, as determined through coal sampling required in Condition 1.7
and coal consumption records (Condition 1.6). An 80§ fly-ash factor shall be
assumed. The quantity of fly ash shall be increase by 25% to account for the spent
sorbent. The monthly guantity of ash and spent sorbent processed shall be used in a
rolling twelve month total to monitor compliance with the annual limitation. Each
month a new twelve month tatal shall be calculated using the previous twelve months
data.

The quantity of Coal Handled through the 1965 portions of the coal handling
system shall be monitored and recorded annually. The quantity of coal handled shall
be determined using belt scales and corporate records as necessary.

The quantity of coal handled through the 1973 portions of the coal handling system
shall not exceed the above limitations (under the previsions of Colorado Regulation
No. 3, Part C, Section 111.B.7, with requested throughput as indicated in November 2,
2000 letter from source). Compliance with the annual limitation shall be monitored
by recording the quantity of coal handled monthly. The quantity of coal handled shall
be determined using belt scales and corporate records as necessary. Monthly
quantities of coal handled shall be used in a rolling twelve month total to monitor
compliance with the annual limitation. Each month a new twelve month total shall be
calculated using the previous months data,
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44  Opaaty of emissions from the ash silo shall not exceed 20% (Colorado Regulation No. 1,
Section IILA.]). In the absence of credible evidence to the contrary, the ash silo shall be
presumed to be in compliance with the 20% opacity limit provided the requirements in

Conditions 4.1.1 and 4,12 are met,

4.5  Opacity of emissions from the coal handling systems shall not exceed 20% (Colorada Regulation
No. I, Section I1.A.1). In the absence of credible evidence to the contrary, the coal handling
system shall be presumed to be in compliance with the opacity requirements provided the
following conditions are met;

The conveyors shall be enclosed and the integritv of the enclosures maintained.

4.5.1
Water spray and/or foam surfactant suppression systems for the conveyors shall be
used as necessary.

4572 The crushers shall be enclosed and the integrity of the enclosures maintained.

5. Particulate Matter Emissions - Sources Supporting the SO, Control System

P0O03 - Two (2) Recycle Ash Silos

Parameter Permit Limitanons Compliance Monitoring
Condition Short Termm Long Term Emission Factor Methed Tnterval
Number

PM 33 N/A 0.09 tons/yr 0.6]1 Jbs/ton Recordkeeping and | Monthly

PM ‘ 0.00 tons/vr 0.61 lbsitan Calcndation

Recycle Ash 53 N/A 296,000 tons/yr N/A Recordkecping Monthly

Frocessed

Opacity 53 Less Than or Equal 10 20% N/A See Condition 5.3.

P004 - Two (2) Recycle Mixers

Parameter Fermil Limitations Compliance Monitoring
Condition Shon Term  Long Terrn | Emission Facror Method Interval
Number

PM 5.1. N/A 0.16 tons/yr 108 x 107 Insfion | Recordkeeping Monthly

PM,, N/A 0.16 tonsiyr 108 x 107 |bsiton | 2nd Calculation

Recycle Ash { 5.2, N/A 296,000 tonséyr N/A Recordkeeping Monthly

Processed

Opacity 5.3 Less Than or Equal 10 20% N/A See Condition 5.3,
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P005 - Two (2) Lime Storage Silos

Parameter _Permit Limiiations Compliance Monitoiing
Condition Short Term  Long Term Emission Factor Methad Interval
Number

PM il N/A | 0.01 1onshyr 0.61 lhsiton Recordkeeping and | Monthly

M0 ’ 001 tons/yr 0.61 lbs/ton Calculation

Lime Processed | 5.2. N/A 2,300 tonsivr N/A Recordkeeping Monthly

Opacity §3. 1.ess Than or Equal to 20% N/A : See Condition 5.3.

P0O06 - Two (2) Ball Mill Slakers

Parameter Permit Limitalions Compliance Monitoring
Condiuon Short Terms Long Term Emisston Factor Method Interval
Number

PM 3.l N/A 080 tons/yr 0.067 Ibs/ton Recordkeeping Monthly

PM N/A 0.80 tons/yr 0.067 Ibs/ton and Calculation

Lime Processed | 5.2, N/A 22,500 tons/yr N/A Recordkeeping Monthly

Opacity 53 Less Than or Egual 10 20% N/A See Condition 53,

5.1 Particulate Matter (PM and PPM; ;) emissions shall not exceed the above iimitations (Colorado
Construction Permits 98R0O0374 (lime silos), 98RO0375 (ball mill slakers), 98R0O0376 (recycle
ash stlos) and 98R0O0377 (recycle mixers), as modified under the provisions of Section I,
Condition | 3 and Colorado Regulation No. 3, Part C, Secuons [LA7 and IIIL.B.7, to revise the
PM and PM|; emission limits for the recycle ash silos and recycle mixers to requested levels on
the APEN submitted on September 23, 2008). Monthly emissions shall be calculated using the
quantity of material processed monthly, as required by Condition 5.3, and the above emission
factors (EPA’s Compilation of Emission Factors (AP-42), dated Januvary 1995, Section 11.17 -
for the recycle ash and lime silos and based on manufacturers’ guarantees for recycle mixers and
lime slakers converied to a lbs/processing rate factor) in the following equation:

Ibs/month = EF (Ibs/ton) x monthly processing rate (tfons/month}

Note that a control efficiency of 922 % may be applied to the emission calculations for the silos, provided
the silo baghouses are operated and mainiained as required by Condition 11.2. The emission [aciors for the
recycie mixers and lime slakers are controlled emission factors. The scrubbers on the recycle mixers and
lime slakers shall be operated and maintained in accordance with the manufacturers’ recommendations and
good engineering practices in order to use these emission factors,

Monthly emissions shall be used in a twelve month rolling total 10 monitor compliance with the
annual emission limitations. Each month a new twelve monih rolling total shall be calculated
using the previous twelve months data.

52  The quantity of materials processed through the recycle ash silo and the recycle mixers and the
lime storage silos and lime slakers shall not exceed the above limitations (Colorado Construction
Permits Q8RO0374 (lime silos), 98RO0375 (ball mill slakers), 98RC0376 (recvcie ash silos) and
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L]

98RO0377 (recycle mixers), as modified under the provisions of Section I, Condition 1.3 and
Colorado Regulation No. 3, Part C, Sections 1.A.7 and T1II.B.7, to revise the throughput limits for
the recycle ash silos and recycle mixers to requested levels on the APEN submitted on
September 23, 2008). Compliance with the annual limitations shall be monitored by recording
the quantity of material processed through the recycle ash silos, recycle mixers, lime storage
silos and lime slakers monthly. The monthly quantity of material procgssed shal] be maintained
in a rolling twelve month total to monitor compliance with the annual limitations. Each month a
new twelve month total shall be calculated using the previous twelve months data.

Opacity of emissions from each silo, mixer and slaker exhaust point shall not exceed 20%
(Colorado Construction Permits 98R0O0374 (lime silos), 98R0O0375 (ball mill slakers),
G8ROQ576 (recycle ash silos) and 98RO0377 (recycle mixers)). Compliance with the cpacity
requirement shall be monitored as follows:

5.3.1 In the absence of credible evidence to the contrary, each silo shall be presumed to be
in compliance with the 20% opacity limit provided each silo baghouse is operated and
maintained as reguired by Condition 11 .2,

5332 In the absence of credible evidence to the contrary, each recycle mixer and associated
scrubber shall be presumed to be in compliance with the 20% opacity limit provided
the scrubbers are operated and maintained in accordance with the manufacrurers’
recommendations and good engineering practices.

533 In the absence of credible evidence to the contrary, each ball mill slaker and
associated scrubber shall be presumed to be in compliance with the 20% opacity limit
provided the scrubbers are operated and maintained in accordance with the
manufacturers’ recommendations and good engineering practices.
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6. MO001 & M002 -Cooling Towers
M001 - Unit No. 1 (Boiler No. 1) Cooling Tower
Paramerer | Permil Lumtations Complhance Monitoring
Condition ShonTesm  Long Term Emission Facior Meihod Interval
Number
Waier Circulated | 6.1. N/A N/A N/A Recordkeeping Annually
Toial Solids 6.2 N/A N/A N/A Laboratory Anpually
Analysis Analysis
M 6.3. N/A N/A See Condition 63 Recardkeeping Anmually
PM., and Calculation
Opacity 6.4, Not to Exceed 20% N/A See Condition 6 4.
M#002 - Unit No. 2 (Boiler No. 2) Cooling Tower
Parameter Permit Limitations Compliance Monitoring
Candition Short Term  Long Term Emission Facior Methad Interval
Number
Water Circulated | 6.1, N/A 0. A30 4 N/A Recordkeeping Menthly
mmgaliyr :
Total Selids 6.2. N/A NiA N/A Laborarary Semi-
Anglysis Analysis Annually
PM 6.3, N/A 3.13 tonsfyr See Condition 6.3 Recordkeeping Monthly
BM,, 5.15 tonstyr and Caleulation
voc 1.9 ronsfyr 010527 \bs/mmgal
{as CHClY .
Opacity 6.4, Not o Exceed 20% N/A See Condition 6.4,

6.1 Water Circulated through the cooling towers shall be monitored and recorded as follows:

6.1.1 The quantity of Water Circulated from the Unit 1 {Builer No. 1) cooling tower shall
be manitared and recorded annually. The annual quantity of water circulated through
the: unit shall be used in the emission calculations in Condition 6.3.

6.1.2 The quantity of Water Circulated from the Unit 2 (Boiler No, 2) cooling tower shall

not exceed the above limitations (Colorado Construction Permit $6R0551-2). The
quantity of water circulated through the unit shall be momitored and recorded
monthly. Monthly quantities of water circulated through the unit shall be vsed in a
twelve month rolling total to verify compliance with annual limitations. Each month,
a new twelve month total shatl be calculated using the previous twelve months data.

In addition, monthly quantities of water circulated throogh the unit shall be used in

the emission calculations identified in Condition 6.3

First Issued; 5/1/01
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6.2  Samples of water circulated from each tower shall be taken and analyzed to determine the total

6.3

solids cencentration in accordance with the following frequency:

621 For the Unit No. 1 cooling tower, samples shall be taken and analyzed annually.
622 For the Unit No. 2 cooling tower, samples shall be taken and analyzed semi-
annually.

The total solids concentration shall be used to calculate particulate matter emissions as required
by Condition 6.3. A copy of the procedures used to obtain and analyze samples shall be
maintained and made available to the Division upon request.

Particulate Matter (PM and PM,) and Volatile Organic Compound {VOC) emissions shall be
monitored as follows:

631 Emissions of PM, PMy;, and VOC from the Unit No. 1 cooling tower shall be
calculated annually, using the equations in Condition 6.3.3, for purposes of APEN
reporting and payment of annual fees.

632 Emissions of PM, PM); and VOC from the Unit No. 2 cooling fower shall not
exceed the limitations above (Colorado Construction Permit S6R(351-2, as modified
under the provisions of Section I, Condition 1.3 and Colorado Regulation No. 3, Part
B, Section H.A.6 and Pari C, Section X, to revise VOC emissions to requested levels
on the APEN submitted on September 13, 2007). Emissions shall be calculated
monthly using the equations in Condition 6.3.3, Monihly emissions shall be used in a
tweive month rolling total to monitor compliance with the annual limitations. Each
month a new twelve month 1otal shall be calculated using the previous twelve months
data.

633 "The following equations will be used to estimate emissions of PM, PMjy and VOC
from the cooling towers.

PM = PMy, (1ba/yr or Ibs/maonth) = Q x d x % drift x 31 3% drift dispersed x total solids conceniration

Where: (3 = water circulated, gal/yr or gal/month i
d = density of water, Ihs/gal (from T3 application d = 8.34 lbs/2al)
% drift = 0.001% '
313% drif1 dispersed (from BEPA-600/7-79-251a, November 1979, “Effects of Fathogenic
and Toxic Muterials Transporied Via Cooling Device Drift - Volumel - Technical
Repart”, Page 63)
Total solids concentration = total selids concentration, in ppm (Ibs solids/ 10F 1hs water) -
to be deterpuned by Condition 6.2,

VOC = CHCl (Ibs/yr) = Q x EF x (1 mmgal/10* gal)
Where: (J = waler circulated, gal/yr

EF = 00527 1bs/mmgal {from letier from Wayne . Micheletti ww Ed Lasnic, dated
_Noyember 11, 1992)
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6.4  QOpacity of emissions from each cooling tower shall not exceed 20% (Colorado Regulation No. 1,

7.

Section [T.A.1). In the absence of credible evidence to the contrary, compliance with the apagity
standard shall be presumed, provided the drift eliminators on the towers are maintained and
operated in accordance with manufacturers’ requirements and good engineering practices.

Definitions

7.1

Boiler Operating Day

Boiler operating day for coal shall mean any calendar day in which coal is combusted in the
boiler of a unit for more than 12 hours. If coal is combusted for more than 12 but less than 24
hours during a calendar day, the calculation of that day’s SO, emissions for the unit shall be
based solely upon the average of hourly continuous emission monitoring system (CEMS) data
during hours in which coal was combusted in the unit, and shall not include any time in which
coal was not combusted (Long-Term Strategy Review and Revision of Colorado’s State
Implementation Plan for Class I Visibility Protection Part I Hayden Station Reguirements
(8/15/96), as approved by EPA at 62 FR 2305 (1/16/97), Section VI.C.I1.2.b).

Rolling Average Basis

Rolling average basis shall mean an average aver a period of time consisting of the last 30 or S0
boiler operating days, with a new daily average generated each successive boiler operating day,
based on the sum of the daily averages for the last 30 or 90 boiler operating days (Long-Term
Strategy Review and Revision of Colorado’s State Implementation Plan for Class 1 Visibility
Protection Part I: Hayden Station Requirements (8/15/96), as approved by EPA at 62 FR 2303
(1/16/97), Section V1.C.11.2.x)}.

Emission Factors

The permittee shall comply with the provisions of Regulation No. 3 concerning APEN reporting.
Emission factors that are approved compliance factors specified within this permit cannot be adjusted
without requiring a permit modification. Emission factors and/or other emission estimating methods
used only to comply with the reporting requirements of this regularion can be updated and modified as
specified. These changes by themselves, do not require any permitiing activities though the resulting
emission estimate may trigger permitting activities,

Catastrophic Failure (for Purposes of S0; Emissions)

9.1

A “catastrophic failure” shall mean a complete failure of the 50, emission control equipment at
a unit that s directly caused by a force that the permittee could neither have controlled nor
reasonably anticipated, and that could not have been prevented through the exercise of good air
pollution control practices for minimizing emissions (Long-Term Straiegy Review and Revision
of Colorado’s State Implementation Plan for Class 1 Visibility Protection Part I: Hayden Station
Requirements (8/15/96), as approved by EPA at 62 FR 2305 (1/16/97), Section
VI.C.V.8aix.(1)).

Operating Permit Number: 96QPRO132 First 1ssued: 5/1/01

Renewed: 4/1/09



Air Pollution Contro! Division Public Service Company

Colorado Operating Permit . : ‘ Hayden Station
Permit # 96QPRO132 : Page 30
92  Without limitation, & catastrophic failure shall not include SQ; emissions that are related 1o unit

93

94

95

9.6

startup or shuidown;- load fluctuations, operator failure; upsets (malfunctions); design,
construction , or equipment defects that the permittee could have controlled or reasonably
anticipated; or the failure of any SO; emission control equipment components due to ordinary
wear and tear, irrespective of the permitiee’s efforts to maintain and/or replace such components
(Long-Term Strategy Review and Revision of Colorado’s State Implementation Plan for Class |
Visibility Protection Part I: Hayden Station Requirements (8/15/96), as approved by EPA at 62
FR 2305 (1/16/97, Section V1I.C. WV B.aix.(2)).

For purposes of determining the permittee’s compliance with the O, emission limitations in
Conditions 1.3.2 through 1.3.4, no mere than 24 hours of SO; data shall be excluded for any-
single “catastrophic failure” {Long-Term Stwategy Review and Revision of Colorado’s State
Implementation Plan for Class I Visibility Protection Part ]: Hayden Station Requirements
{(8/15/96), as approved by EPA at 62 FR 2305 (1/16/97), Section ¥1.C.V 8.a.ix.(3)).

For any boiler operating day for which data is excluded due to a catastrophic failure, the
calculation of that day’s average SO; emissions for the unit shall be based solely upon hours of
nonexcluded CEMS data that would otherwise be counted. Days in which all such hours are
excluded as a result of a catastrophic failure pursuant to this Condition 9 shall not be counted in
calculating compliance with the SQ; emission limitations (Long-Term Strategy Review and
Revision of Colorado’s State Implementation Plan for Class 1 Visibility Protection Part L
Hayden Station Requirements (8/15/96), as approved by EPA at 62 FR 2305 (1/16/97), Section
VI.C.V .8.a.ix.(4)).

If the permittee wishes 10 invoke the catastrophic failure exception, they must perform the
following (Long-Term Strategy Review and Revision of Colorado’s State Implementation Plan
for Class 1 Visibility Protection Part I: Hayden Station Requirements (8/15/96), as approved by
EPA at 62 FR 2305 (1/16/97), Section VI.C.V 8.a.ix.(3)):

95.1 Notify the Division by phone immediately, but no later than two hours after the siart
of the next business day following such failure.

952 Provide a written report to the Division, within thirty (30) days of the failure, that
contains the following:
852.1 All hourly SO, CEMS data the permittee wishes to have excluded;
9522  Evidence of the permittee’s notification to the Division; and

9523 All evidence that demonstrate the failure is a *“‘catastrophic failure” as
defined in Condition 9.1.

If the permittee fails to follow the notice and/or reporting requirements in Condition 9.3, the

-catastrophic failure exception shall not apply (Long-Term Strategy Review and Revision of

Colorado’s State Implementation Plan for Class 1 Visibility Protection Part 1: Hayden Station
Requirements  (8/15/96), as approved by EPA at 62 FR 2305 (1/16/97), Section
VI.C.V.8.aix.(5)). :
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10.  NSPS General Provisions — Unit 2 Only

11.

10.1

10.2

At all times, including periods of startup, shutdown, and malfunction owners and operators shall
to the extent practicable, maintain and operate any affected facility including associated air
pollution control equipment in a manner consistent with good air pollution control practice for
minimizing emissions. Determination of whether acceptable operating and maintenance
procedures are being used will be based on information available to the Division whi¢h may
include, but is not limited to monitoring results, opacity observations, review of operating and
maintenance procedures, and inspection of the source (40 CFR Part 60 Subpart A § 60.11(d) as
adopted by Reference in Colorado Regulation No. 6, Part A).

No article, machine, equipment or process shall be used to conceal an emission which would
otherwise constitute a violation of an applicable standard. Such concealment includes, but is not
limited 10, the use of gaseous diluents to achieve compliance with an opacity standard or with a
standard which is based on the concentration of a pollutant in the gasses discharged to the
atmasphere (40 CFR Part 60 Subpart A § 60.12, as adopted by reference in Colorado Regulation
No. 6, Part A).

Particulate Matter Emission Periodic Monitoring Reqnirements

11.1

11.2

113

Operation and Maintenance Requirements for Boiler Baghouses

The boiler baghouses shall be maintained and operated in accordance with good engineering
practices. Any maintenance performed on the boiler baghouses shall be documented and made
available to the Division upon request.

Operation and Maintenance Requirements for Other Baghouses

Baghouses, other than those on the boilers, shall be operated and maintained in accordance with
manufacturers’ recommendations and good engineering practices.

Stack Tesiing

Stack testing for particulate matter emissions shall be performed on Boilers 1 and 2 within 180
days of renewal permit issuance [April 1, 2009] in accordance with the requirements and
procedures set forth in EPA Test Method 5 as set forth in 40 CFR Part 60, Appendix A.
Frequency of testing, thereafter shall be annual except that: (1) if the first test required by this
renewal permit or any subsequent test results indicate emissions are less than or equal 10 50% of
the emission limit, another test is required within five vears; (2) if the first test required by this
renewal permit or any subsequent test results indicate emmssions are more than 30%;, but less than
or equal to 75% of the emission limit, another test is required within three vears; (3) if the first
test required by this renewal permit or any subsequent test results indicate emissions are greater
than 75% of the emission limit, an annual test is required until the provisions of (1) or (2) are
met. :
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A stack testing protocol shall be submitted for Division approval at lzast thirty (30) calendar
days prior to any performance of the test. No stack test shall be performed without prior written
approval by the Division. The Division reserves the right to witness the test. The required
number of copies of the compliance test results shall be submitted to the Division within forty-
five (45) calendar days of the completion of the test, ’

12.  Continnous Emission Monitoring and Continnous Opacity Manitoring Systems

12.

1

ta

CEM and COM Maonitoring Systems QA/QC Plan

Continuous Emission Monitoring (CEM) and Clontinuous Opacity Monitoring (COM) systerns
are required for measurement of the stack §O;, CO,, N Oy (and diluent monitor for either CO;, or
0,), gas flow rate and copacity emissions. In addjtion, continuous emission monitors are required
to measure SO; emissions at the inlet of the lime spray dryers. The quality assurance/quality
control plan-required by 40 CFR Part 75, Appendix B shall be made available to the Division
upon request. Revisions shall be made to the plan at the request of the Division.

General Provisions

122.] The permittee shall ensure that all continuous emission and opacity monitoring
systems required are in operation and monitoring unit emissions or opacity at all
times that the boiler combusts any fuel except as provided in 40 CFR Part 75 §
75.11(e) and during periods of calibration, quality assurance, or preventative
maintenance performed pursuant to 40 CER Part 73 § 75.21 and Appendix B, periods
of repair, periods of backups of data from a data acquisition and handling system or
recertification performed pursuant to 40 CFR Part 75 § 75.20. The permittee shall
also ensure, subject to the exceptions just noted, that the continuous opacity
monitoring systems required are in operation and monitoring opacity during the time
following combustion when fans are still operating unless fan operation is not
required to be included under any other applicable requirement (4 CFR Part 75 §

- 75.10(dY).

1222 Alternative monitoring system, altemative reference method, or any other alternative
for the required continuous emission monitoring systems shall not be used without
having obtained prior written approval from the appropriate agency, either the
Division or the U. §. EPA, depending on which agency is authorized to approve such
alternative under applicable law, Any alternative continuous emission monitoring
systems or continuous opacity monitoring systems must be certified in accordance
with the requirements of 40 CFR Part 73 prior to use.

1223 All test and monitoring equipment, methods, procedures and reporting shall be
subject to the review and approval by the appropriate agency, either the Division or
the L. S. EPA, depending on which agency is authorized to approve such item under
applicable law, prior to any official use. The Division shall have the right to inspect
such equipment, methods and procedures and data obtained at any ume. The
Division may provide a wiiness(s) for any and all tests as Division resources permiit.
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122.4 A file shall be maintained of all measurements, including continuous monitoring

1225

system, monitoring device, and performance testing measurements; all continnous
monitoring system performance evaluations; all continnous monitoring system or
meonitoring device calibration checks; adjustments and maintenance performed on
these systems or devices; and ali other information required by applicable portions of
40 CFR. Part 75 recorded in a permanent form suitable for inspection.

Records shal) be maintained of the occurrence and duration of any startup, shutdown,
or malfunction in the operation of the sounrce; any malfunction of the air pollution
control equipment; or any periods during which a continuous monitoring system or
monitoring device is inoperative.

123 Continuous Emission Monitoring {CEM) Systems
12.3.1 The Continuous Emission Monitoring (CEM) Systems are subject to the requirements
of 40 CFR Part 75, Each monitoring system shall meet the equipment, installation

and performance specifications of 40 CFR Part 75, Appendix A.

1232 The permittee shall follow the 40 CFR Part 75 quality assurance and quality control
: procedures of Appendix B and the conversion procedures of Appendix F.
1233 When the continuous emission monitoring system is unable (o provide quality assured
data, the permitiee may use either of the following monitoring methods:

1233.1 A certified backup monitor may be used to monitor compliance with the
NOx and SO, emission limitations. [f backup monitors are used as
described in 40 CEFR Part 75, Subpart C, the next guarterly report shall
identify the dates and times the backup monitors were in use.

12332 The permittee shall determine compliance with the SO, and NOx emission
limitations rdentified in Section III.2 and the SO; emission limitations
identified in Section II, Conditions 1.3.2, 1.3.3 and 1.3.4 by using the data
substitution procedures in 40 CFR Part 75, Subpart D (l.ong-Term
Strategy Review and Revision of Colorado’s State Implementation Plan
for Class I Visibility Protection Part I: Hayden Station Requirements
(8/15/96), as approved by EPA at 62 FR 2305 (1/16/97), Section
VI.C. VL.20 and 40 CFR Part 75, Subpart [3).

1234 S50; Data Recording Requirements: The S0; continuous emission monitoring
systems shall record data as follows:

123.4.1 The continuous emission monitoring svstems shall calculate honrly SO,
concentrations in Ibs/mmbBtu at the inlet and outlet continuous emission
monitors for each nnit, in accordance with the requirements of 40 CFR
Part 75 (l.ong-Term Strategy Review and Revision of Colorado’s State
Implementation Plan for Class ] Visibility Protection Part I: Hayden
Station Requirements (8/15/96), as approved by EPA at 62 FR 2305
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12342

12343

12.3.44

12345

12346

(1/16/97), Section V1.CVL.16).

For each bhaoiler operating day, the inlet and outlet hourly averages
{Condition 12.3.4.1) shal] be used to calculate the following at each unit:
hourly SO, average percentage remaoval, daily SO, average percentage
removal based on the hourly averages and 30 day relling 50O, average
percentage removal based on the daily averages (Long-Term Straiegy
Review and Revision of Colorado’s State Implementation Plan for Class 1
Visibility Protection Part I: Hayden Station Requirements (8/15/96), as
approved by EPA at 62 FR 2305 (1/16/97), Section VI.C.V1.16.a).

For each boiler operating day, the outlet hourly averages (Condition
12.3.4.1) shall be used to calculate the following at each unit: daily
average SO, emissions based on the hourly averages and 30 day and 90
day rolling averages based on the daily averages (Long-Term Stralegy
Review and Revision of Colorado’s State Implementation Plan for Class [
Visibility Protection Part [: Hayden Station Requirements (8/13/96), as
approved by EPA at 62 FR 2305 (1/16/97), Section VI.C.VL.16.b).

As provided for in Condition 1.3.7, during startup of a unit, the first two

hours after the first coal feeder has started shall be excluded from

calculation of that boiler operating day’s SO; emissions for the unit
(Long-Term Strategy Review and Rewvision of Colorado’s State
Implementation Plan for Class 1 Visibility Protection Parmt I. Hayden
Station Requirements (8/15/96), as approved by EPA at 62 FR 2305
(1/16/47), Section V1.C.¥V1.16.¢c).

The outlet hourly averages (Cond1tion'12.3 4.1) shall be used to calculate
3-hour rolling averages to monitor compliance with the SO; [imitation in
Condition 1.3.1, of this permit.

For any hour that valid quality assured continuous emission monitor data
for a unit is unavailable, SO, emissions shall be calculated in accordance
with the missing data substitution procedures in 40 CFR Part 75 as
specified in Condifion 12.3.3 2 (Long-Term Strategy Review and Revision
of Colorado’s State Imptementation Plan for Class I Visibility Protection
Part I: Hayden Station Requirements (8/15/96), as approved by EPA a1 62
FR 2305 (1/16/97), Section VL.C.VI.20}.

1235 Unit 2 NOx Data Recording Requirements: The hourly NQOx averages calculated
in lbs/mmBrtu, as required by Section 11I.3 of this permit (Acid Rain Program
standard requirements) shal]l be used to calculate 3-hour rolling averages to monitor
compliance with the NOx limitation in Condition 1 4 of Section 11 of this permit.

124 Continuous Qpacity Monitoring (COM) Systems

12.4.1 The Continuous Opacity Monitoring (COM) Systems are subject to the requirements
of 40 CFR Part 75. Each continuous opacity maonitoring system shall meet the
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12432

1243

1244

124.5

design, installarion, equipment and performance specifications in 40 CFR Part 60,
Appendix B, Performance Specification [.

Unit No. 1 Continuous Opacity Monitor Only: The permitiee shall check the zero
and span drift of the system at least once per day and at such other times as
designated by the Division, according 10 procedures approved by the Division. The
Division may also make such determinations in order to assure proper quality
assurance (Colorado Repulation No, 1, Section IV.F).

Unit No. 2 Continuons Opacity Monitor Only: The permittee shall follow the
quality assurance and quality control procedures of 40 CFR Part 60, Subpart A §
60.13,

The permittee shall calculate opacity based on continuous opacity monitoring system
data for each six-minute period of time any boiler is operating, in the manner,
frequency and interval as prescribed in the applicable regulations (Long-Term
Strategy Review and Revision of Colorado’s State Implementation Plan for Class |
Visibility Protection Part I: Hayden Station Requirements (8/13/96), as approved by
EPA at 62 FR 2305 (1/16/97)}, Section VI.C V1.21).

The permittee shall ensure that the comntinuous opacity monitors are properly
recording data at least 98% of each unit’s operating time each quarter (Long-Term
Strategy Review and Revision of Colorado’s State Implementation Plan for Class |
Visibility Protection Part I: Hayden Station Requirements (8/15/96}, as approved by
EPA at 62 FR 2305 (1/16/97}, Section VI.C.VI.23).

Note that compliance with the 98% availability requirement is not a shield against
enforcement with respect to the continuous emission monitoring syslem requirements
in 40 CFR Part 75.

12.5 Notification and Recordkeeping for Unit No. 1

The owner or operator of a facility required to install, maintain, and calibrate continuous
monitoring equipment shall submit to the Division, by the end of the calendar month following
the end of each calendar quarter, a report of excess emissions for all pollutants monitored for that
quarier. This report shall consist of the following information and/or reporting requirements as
specified by the Division. '

1251 . The magnitude of excess emissions computed in accordance with Division guidelines,
any conversion factor(s) used, and the dale and time of commencement and
completion of each time period of excess emissions {Colorada Regulation No. 1,
Section IV.G.1). '
1252 The nature and cause of the excess emissions, if known (Colorado Regulation No. 1,
Section IV.G.2).
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12.5.3

1254

1235

‘The date and time identifying each period of equipment malfunction and the nature of
the system repairs or adjustments, if any, made to correct the malfunction (Colorado
Regulation No. I, Section IV.G.3),

A schedule of the calibration and maintenance of the continuous monitoring system
(Colorado Regulation No. |, Section [V.G.4).

Compliance with the reporting requirements of this section shall not relieve the owner
or operator of the reporting requirements of Section II.E of the Common Provisions
Regulation concerning the affirmative defense provisions for excess emissions during
malfunctions (Colorado Regulation No. 1, Section IV, G.5).

12.6 Noiification and Recordkeeping for Unit No. 2

1261 The owner or operator of a facility required to insiall, maintain, and calibrate
continuous monitoring equipment shall submit to the Division, by the end of the
calendar month following the end of each calendar quarter, a report of excess
emissions for all pollutants monitored for that quarter [40 CFR Part 60 Subpart A §
60.7(¢)]. This report shall consist of the following information and/or reporting
requirements as specified by the Division:

12.6.1.]  The magnitude of excess emissions computed in accordance with 40 CFR
Part 60 Subpart A § 60.13¢(h) and Division guidelines, as applicable, any
conversion factor(s) used, and the date and time of commencement and
completion of each time period of excess emissions and the process
operating time during the reporting period {40 CFR Part 60 Subpart A §
60.7(c) 1]

12.6.12  Specific identification of each period of excess emissions that occurs
during startups, shutdowns, and malfunctions of the affected facility., The
nature and cause of any malfunction (if known), the corrective action
taken or preventalive measures adopted [4) CFR Part 60 Subpart A §
60.c)(2)].

126.13 The date and time identifving each period of equipment (continuous
emission monitoring equipment) malfunction and the nature of the system
repairs or adjustments, if any, made to correct the malfunction [40 CFR
Part 60 Subpart A § 60.7(c)(3)].

12.6.1.4 When no excess emissions have occurred or the continuous monitoring
system{s) have not been inoperative, repaired, or adjusied. such
information shall be stated in the report {40 CFR Part 60 Subpart A §
60 7(c)(4)].

1262 The owner or operaior of a facility required to install, maintain, and calibrate
continucus monitoring equipment shall submit to the Division, by the end of the
calendar month following the end of each calendar quarter, a summary report for that
quarter {40 CFR Part 60 Subpart A § 60.7(c)}. One summary report form shall be
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12.7

submitted for each pollutant monitored. This report shall contain the information and
be presented in the format provided in 40 CFR Part 60 Subpart A § 60.7(d), Figure 1.

If the total duration of excess emissions for the reporting period is less than | percent
of the total operating time for the reporting period and continuous monitoring system
{CMS) downtime is less than 5 percent of the total operating time for the reporting
period, only the summary report form shall be submitted and the excess emission
report described in Condition 12.6.] need not be submitted unless required by the
Division [40 CFR Part 60 Subpart A § 60.7(d)(1)].

If the total duration of excess emissions for the reporting period is 1 percent or greater
of the total operating time for the reporting period or the total CMS downtime for the
reporting period is 5 percent or greater of the total operating time for the reporting -
period, the summary report form and the excess emission report described in
Condition 12.6.1 shall both be submitted [40 CFR Part-60 Subpart A § 60.7(d)(1)].

Additional Reporting Requirements

With the excess emission reports required by Conditions 12.5 and 12.6, the following additional
information shall be provided:

127.1

12.7.2

1273

1274

Each 30 day and 90 day rolling average that exceeded or failed to comply with the
SO, emission limitations (Long-Term Strategy Review and Revision of Colorado’s
State Implementation Plan for Class I Visibility Protection Part I. Hayden Station
Requirements (8/15/96), as approved by  EPA at 62 FR 2305 (1/16/97), Section
VI.CVI1.17),

All times the coal feeders have started during startup as reported through the
continuous emissions monitoring systems (Long-Term Strategy Review and Revision
of Colorado’s State Implementation Plan for Class 1 Visibility Protection Part I:
Hayden Station Requirements (8/15/96), as approved by EPA at 62 FR 2305
(1/16/97), Section V1.C.V1.17),

A list of the days and hours excluded for any reason from the determination of the
permittee’s compliance with the SO, limits (Long-Term Strategy Review and
Revision of Colorado’s State Implementation Plan for Class 1 Visibility Protection
Part I: Hayden Station Requirements (8/15/96), as approved by EPA at 62 FR 2305
(1/16/97), Section VI.C.V1.17), and

All excess opacity readings for each unit, the cause of each excess opacity reading
and the permittee’s efforts to minimize such readings (Long-Term Strategy Review
and Revision of Colorado’s State lmplementation Plan for Class 1 Visibility
Protection Part |: Hayden Station Requirements (8/15/96), as approved by EPA at 62
FR 2305 (1/16/97}, Section VI.CV1.22).
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13.  Opacity Requirements and Periodic Mobitoring

131

132

Visibility SIP Opacity Requirements

13.1.1 Except as provided for in Condition 13.1.2, below, no owner or operator of a source
shall ailow ar cause the emission into the atmosphere of any air poliutant which is in
excess of 20.0 % opacity, as averaged over each separate 6-minute period within an
hour, beginning each hour on the hour, except as provided for in 13.1.2 below,
(Long-Term Strategy Review and Revision of Colorado’s State Implementation Plan
for Class I Visibility Protection Part |: Hayden Station Requirements (8/15/96), as
approved by EPA at 62 FR 2305 (1/16/97), Section VI.C.V].8.ii.(2)).

13.1.2 No owner ar operator of a source. shall allow or cause to be emiited into the
atmosphere any air pollutant resulting from the building of a new fire, cleaning of fire
. boxes, soot blowing, start-up, any process modification or adjustment or occasional
cleaning of contral equipment, which is in excess of 30% opacity for a period or
periods apgregating more than six (6) minutes in any sixty (60) consecutive minutes
(Long-Term Strategy Review and Revision of Colorade’s State Implementation -Plan
for Class 1 Visibility Protection Part I: Hayden Station Requirements (8/15/96), as
approved by EPA at 62 FR 2305 (1/16/97), Section VI.C.VIL.8.i.(2)).

A record shall be kept of the type, date and time of the commencement and
completion of each and every condition that results in an exceedance. The records
shall be made available for review upon request by the Division.

Compliance with the above opacity requirements shall be monitored using the continuous
opacity monitor required by Condition- 1.9 of -this permit. The requirements for the opacity
monitoring systemn are defined in Conditions 12.1 ((QA/QC Plan), 12.2 {General Provisions) and
12.4 (specific requirements for COMS) of this permit. Periods of excess emissions shall be
reported as required by Conditions 12.5 {Unit 1), 12.6 (Unit 2) and 12.7 {addmonal reporting
requiremnents for both Linits 1 and 2).

In addition, an opacity reading may be excused under the provisions of Condition 13.2 of this
permit.

Provisions for Excusing Opacity Readings

Any opacity reading in excess of the limitations set forth in the above condition may be excused
if the permittee has demonstrated such reading was the result of an unpredictable failure of air
pollution control or process equipment that was not due to poor maintenance, improper or
careless operations, or otherwise could not have been prevented through the exercise of
reasonable care. If the perminee seeks to excuse any such excess opacity reading, they must
notify the Division as soon as possible by telephone, but not later than two hours afier the start of
the next business day. In addition, any claim of excuse must be made in writing in the
permittee’s next quarterly report following such condition and must describe: (a) the date and
time telephone notification was given to the Division, and the person to whom the notification
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133

was given, (b) the cause of the condition, (c) all actions the permittee took to correct the
condition and (d) all actions the permitee will take o prevent the condition from recurring
(Long-Term Strategy Review and Revision of Colorada’s State Implementation Plan for Class I
Visibility Protection Part I: Hayden Station Requirements (8/15/96}, as approved by EPA at 62
FR 2305 (1/16/97), Secuon VI.C.V .8 c.iii).

NSPS Opacity Requirements - For Unit 2 Only

Opacity of emissions shall not exceed 20% for any six-minute period, except for one six-minute
period not to exceed 27% each hour (40 CFR Part 60 Subpart [J § 60.42(a)(2), as adopted by
reference in Colorado Reszulation No. 6, Part A). Compliance with this standard shall be
monitored using the continuous opacity monitors {COM) required by this permit.

Note that this opacity standard is more stringent than the opacity standard identified in Condition
13.1 during periods of fire building, cleaning of fire boxes, soot blowing, process modifications,
and adjustment and occasional cleaning of control equipment,

14,  Lead Periodic Monitoring
141 State-Only Requirement: Emissions of Lead {Pb) shall not be such that emissions, from the
facility, result in an ambient lead concentration exceeding |5 micrograms per standard cubic
meter averaged over a one-month period (Colorado Regulation No. 8, Part C, Section I.B). A
copy of the source’s modeling analysis, indicating that lead emissions meet the State-only lead
standard shall be maintained and made available 1o the Division upon request. No further
modeling 1s reguired unless changes to the fuels processed would significantly increase lead
emissions above the moedeled levels.
14.2  Lead emissions from the facility are subject to the General Conditions in Section V of this Permit
including Recordkeeping and Reporting requirements and Fee Payment listed under Conditions
22 and 8. Annual emissions for the purposes of APEN reporting and payment of annual fees
shall be based on the information submitted in the annual Toxic Release Inventory (TRI)} report.
The TRI report and calculation methodology shall be made available to the Division upon
request.
15.  Fuel Sampling Requirements
Coal shall be sampled to determine the heat content, moisture content, weight percent sulfur and weight
percent ash. Vendor receipts used for contractual purposes to insure fuel is delivered within
specifications shail be adequate to provide the necessary data for the purposes of ermmssion calculations
and monitoring compliance with permit conditions. The permittee shall use vendor sample results from
all shipments of coal received.
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16.  BO003 - Augxiliary Boiler, 25 mmBtu/hr
Parameter Permit Limitations Camplianca ) Monitoring
Condition Short Term  Long Term Emission  Factor® Method Interval
| Mumber (Ibs/10° galion)
Emission 16.1. N/A N/A PM -2 Recordkeeping Annually
Calculavions ’ PMy - 1 and Calculation ,
S0, - 1445
MOy - 20
Co-3
voCc-02
No. 2 Fuel Gl 16.2. NiA N/A N/A Recordkeeping Annually
Censumption J _ (
Particulaie 16.3. 0216 Ib/mmBuw N/A Fuel Restriction When Bumning
Matier No. 2 Fuel Gal
Emissions as Fuel
Sutfur Dioxide | 164 1,5 IbymmBmm N/A Fue] Restriction | When Buming
No. 2 Fuel 0il
as Fuel
Fuel Sampling 16.5. N/A _J NiA N/A See Condition 16.3.
Opacity 16.6. Nat o Exceed 20% Except as NiA See Condition 16.6,
Provided for in Condition 16.7
Below
Opacity 167 For Certain Operational N/A See Condition 16.7.
Activities - Not 10 Exceed
30%. far a Penod or Periods
Aggregaling More than Six (9)
Minuies in any 60 Conzecutive
Minuteg
Case-by-Case 16.8. Submit 112(1) Application by N/A See Condition 16.8.
MACT Deadline
Reguiremenis

'§ = weight percent sulfur in fuel

16.1

The emission factors listed abave have been approved by the Division and shall be used to

calculate emissions from the boiler (EPA’s Compilation of Emission Factors (AP-42), Section
| .3, dated September 1998}. Annual emissions for the purposes of APEN reporting and the
payment of annual fees shall be calculated using the above emission factors and the annual No. 2
fuel oil usage, as required by Condition 16.2, in the following equation:

16.2

No. 2 fuel oil usage for the boiler shall be monitored annual and recorded and maintained to be

available to the Division upon request. No. 2 fuel oil usage shall be deterrnined using fuel meter

and corporate records as necessary.

163

Particulate Marter (PM) emissions from the boiler shall not exceed the above limitation

(Colorado Regulation No. 1, Section H1LA.1.b). In the absence of credible evidence to the
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16.4

16.5

16.6

16,7

16 8

contrary, compliance with the particulate matter emission limits is presumed since only No. 2
fuel oil is permitted to be used as fuel in the boiler.

Note that the numeric PM standards were determined using the design heat input for the hoiler
(25 mmBuu/hr) in the following equation:

PE=10.5 x (F[;** where: PE = particulate standard in Ibs/mmBtu
FI = fuel input in mmBtu/hr

Sulfur Dioxide (SO1) emissions from this boiler shall not exceed the above limitation {Colorado
Regulation No. 1, Section VI.A.3.b.(i)). In the absence of credible evidence to the contrary,
campliance with the sulfur dioxide emission limitation is presumed since only No. 2 fuel oil is
permitted to be used as fuel.

No. 2 fuel oil shall he sampled and analyzed to determine the heat content and weight percent
sulfur in the fuel. Frequency of sampling and analysis shall be semi-annuvally or with each fuel
shipment, whichever is less frequent. In lieu of sampling, vendor data may be used to determine
the weight percent sulfur provided sampling and analysis was performed using appropriate
ASTM methods, or equivalent, if approved by the Division in advance.

Except as provided for in Condition 16,7, below, no owner or operator of a source shall allow or
cause the emission into the atmasphere of any air pollutant which is in excess of 20% opacity
(Colorado Regulation No. 1, Section [I.A.1). Compliance with this opacity standard shall be
monitored by conducting visible emission observations in accordance with EPA Method 9.
Readings shall be conducted annually. Results of Method 9 readings and a copy of the certified
Method 5 reader’s certification shall be made available to the Division upon request.

No owner or operator of a source shall allow or cause to be emitted into the atmosphere any air
pollutant resulting from the building of a new fire, cleaning of fire boxes, scot blowiug, start-up,
process modifications or adjustment or occasional cleaning of control equipment which is in
excess of 30% for a period or periods aggregating more than six (6} minutes in any sixty (60)
consecutive minutes {Colorado Regulation No. |, Section II.A4). Compliance with this opacity
standard shall be monitored by conducting emission observations in accordance with EPA
Method 9. Readings shall be conducted annually and shall be taken within one (1) hour of the
commencement of one of the above specific activities and every 24 hours thereafter until the
specific activity has been completed. Results of Method 9 readings and a copy of the certified
Method S reader’s certification shall be made available to the Division upon request.

Note that if the duration of the specific activity lasts less than one hour a Methad 9 reading is not
required.

This boiler falls under the Maximum Achievable Control Technology (MACT) source category
of Industrial, Commercial and Institutional Boilers and Process Heaters. Since the MACT
provisicns for this source category (codified in 40 CFR Part 63 Subpart DDDDD) were vacated
as of July 30, 2007, this botler will be subject to the case-by-case MACT determination
requirements of 112(j) of the Clean Air Act Amendments (codified in 40 CFR Part 63 Subpart B
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§§¢ 63.50 through 63.56). The permitiee shall submit a 112(j) application by the deadline
specified by EPA. As of the issuance date of this permit, the deadline has not been set; however,
the Division will notify the permittee of the deadline for the 112(j) application at a later date.
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SECTIONIII - Acid Rain Requirements

1. Designated Representative and Alternate Designated Representative

Designated Representative: Alternate Designated Represenrative:

Name: Steve Millg Name: Dean Metcalf

Title: General Manager, Power Title: Director -

Generation, Colorado _ Air and Water

Phone: (303) 628-2679 ‘ FPhone: (720) 497-2007

2. Solfar Dioxide Emission Allowances and Nitrogen Oxide Emission Limitations
_ 2008 009 2010 2011 2012 2013
Unit1-50; 6014% 614> 6014* 60 14* 6014* 6014*
Allowances, per .
40 CFR Part
73.10{b), Tahle
2
Jnit 1 - NQO, 046 [bssimmBm | 046 Ibs/mmBw | 046 lbs/mmBw | 046 lbssfmmBw | 046 IbssmmBuw | (.46 Ibs/mmBrtu

Limits, per 40
CFR ¥Part 76.7 .
Unit 2 - 5G; G155%* 9155% 9135% 9155%* . 9155* 91355*
Allowances, per
40 CFR Part
73.10(b3, Tabis
2
Unit 2 - NO, 040 IbymmBm | 040 Ibs/mmBw | 0.40 Ihs/mmBru | 0.40 Ibs/mmBra | 0.40 IbsinmBw | 0.40 Ibs/mmBtu
Limits, per 40
CFR Part 76.7

* Linder the provisions of §72.84(a) any allowance allocatons 1o, iransfers 1o and deductions from an affected unit's Allowance
Tracking System accounl is considered an sutomatic permit amendment and as such no revision to the permit is necessary. Numerical
allowances shown in this rabie are from the 1996 editon of the CFR, Note that ore allowance equals one ton of SO, emissions.

3. Standard Requirements

Units 1 and 2 of this facility are subject to and the source has certified that they will comply with the
following standard conditicns.

Permit Requirements.

(1) The designated representative of each affected scurce and each affected unit at the source shall:
() Submit a complete Acid Rain permit application (including a compliance plan) under 40 CFR
part 72 in accordance with the deadlines specified in 40 CFR 72.30; and
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(i\) Submit in a timely manner any supplemental information that the Division determines is
necessary in order to review an Acid Rain permit application and issue or deny an Acid Rain

permit;
(2) The owners and operators of each affected source and each affected unit at the source shall:
(i Operate the unit in compliance with a complete Acid Rain permit application or a superseding

Acid Rain permit issued by the Division; and
(i Have an Acid Rain Permit.

Monitoring Requirements.

(n The owners and operators and, to the extent applicable, designated representative of each affected source
and each affected unit at the source shall eomply with the monitoring requirements as provided in 40
CFR part 75.

(2)  The emissions measurements recorded and reported in accordance with 40 CFR part 75 shall be used to
determine compliance by the source or unit, as appropriate, with the Acid Rain emissions limitations and
emissions reduction requirements for sulfur dioxide and nitrogen oxides under the Acid Rain Program.

(3)  The requirements of 40 CFR parts 75 shall not affect the responsibility of the owners and operators to
monitor emissions of other pollutants or other emissions characteristics at the unit under other applicable
requirements of the Federal Clean Air Act and other provisions of the operating permit for the source.

Sulfur Dioxide Requirements.

(1) The owners and operators of each source and each affected unit at the source shall:

{1 Hold allowances, as of the allowance transfer deadline, in the source’s compliance account (after
deductions under 40 CFR 73.34(c)), not less than the total annual emissions of sulfur dioxide for
the previous calendar year from the affected units at the source; and

(ii} Comply with the applicable Acid Rain emissions limitations for sulfur dioxide.

2 Each ton of sulfur dioxide emitted in excess of the Acid Rain emissions limitations for sulfur dioxide

 shall constitute a separate violation of the Federal Clean Air Act.

3) An affected unit shall be subject to the requirements under paragraph (1) of the sulfur dioxide
requirements as [ollows:

{1) - Starting Januvary 1, 2000, an affected unit under 40 CFR 72.6(a){2}; or

(i} Starting on the later of January [, 2000 or the deadline for monitor certification under 40 CFR
part 75, an affected unit under 40 CFR 72.6(a)}(3).

(4 Allowances shall be held in, deducted from, or transferred among Allowance Tracking System accounts
in accordance with the Acid Rain Program.

(5)  An allowance shall not be deducted in order to comply with the requirements under paragraph (1) of the
sulfur dioxide requirements prior to the calendar year for which the allowance was allocated.

{6 An allowance allocated by the Administrator under the Acid Rain Program is a limited authorization to
emit sulfur dioxide in accordance with the Acid Rain Program. No provision of the Acid Rain Program,
the Acid Rain permit application, the Acid Rain permit, or an exemption under 40 CFR 72.7 or 72.8 and
no provision of law shall be construed to limit the authority of the United Stated to terminate or limit
such authorization.

(7)  An allowance  allocated by the Administrator under the Acid Rain Program does not constitute a
property right.
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Nitrogen Oxides Requirements. The owners and operators of the source and each affected unit at the source
shall comply with the applicable Acid Rain emissions limitation for nitrogen oxides.

Excess Emissions Requirements.

(I)  The designated representative of an affected source that has excess emissions in any calendar year shall
submit a proposed offset plan to the Administraior of the U. S. EPA, as required under 40 CER part 77.
(2) The owners and operators of an affected source that has excess emissions in any calendar year shall:
(i) Pay without demand, to the Administrator of the U. S. EPA, the penalty required, and pay upon
demand the interest on that penalty, as required by 40 CFR part 77; and
(ii) Comply with the terms of an approved offset plan, as required by 40 CFR part 77,

Recordkeeping and Repotting R@uirements.

() Unless otherwise provided, the owners and operators of the source and each affected unit at the source
shall keep on site at the source each of the following documents for a period of 5 years from the date the
document is created. This period may be extended for cause, at any tlme prior to the end of 5 years, in
writing by the Administrator aor the Division:

1) The certificate of representation for the designated representative for the source and each
affected unit at the source and all documents that demonstrate the truth of the statements in the
certificate of representation, in accordance with 40 CFR 72.24; provided that the certificate and
documents shall be retained on site at the source beyond such 5-year period until such documents
are superseded because of the submission of a new certificate of representation changing the
designated representative;

(ity  All emissions monitoring information, in accordance with 40 CFR part 75, provided that to the
extent that 40 CFR part 75 provides for a 3-year period for recordkeeping, the 3-year period shall
apply.

(iii)y  Copies of all reports, comphance certifications, and other submissions and all records made or
required under the Acid Rain Program, and,

(iv)  Copies of all documents used to complete an Acid Rain permit application and any other
submission under the Acid Rain Program or to demonstrate compliance with the requirements of
the Acid Rain Program.

(2)  The designated representative of an affected source and each affected unit at the source shall submit the
reports and compliance certifications required under the Acid Rain Program, including those under 40
CFR part 72 subpart 1 and 40 CFR part 75.

Liability.

(1)  Any person who knowingly violates any requirement or prohibition of the Acid Rain Program, a
complete Acid Rain permit application, an Acid Rain permit, or an exemption under 40 CFR 727 or
72.8, including any requirement for the payment of any penalty owed to the United States, shall be
subject to enforcement pursuant to section 113(c) of the Federal Clean Air Act.
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2) Any person who knowingly makes a false, material statement in any record, submission, or report under
the Acid Rain Program shal] be subject to criminal enforcement pursuant to section | l3(c) of the Federal
Clean Air Actand 18 U.S.C. 1001,

(3)  No permit revision shall excuse any violation of the requirements of the Acid Rain Program that occurs
prior to the date that the revision takes effect.

(4) Each affected source and each affected unit shall meet the requirements of the Acid Rain Program.

{3)  Any provision of the Acid Rain Program that applies to an affected source (including a provision
applicable to the designated representative of an affected source) shall also apply to the owners and
operators of such source and of the affected units at the source.

{6)  Any provision of the Acid Rain Program that applies to an affected unit (including a provision
applicatle to the designated representative of an affected source) shall also apply to the awners and
operators of such unit.

(N Each violation of a provision of 40 CFR parts 72, 73, 74, 75, 76, 77, and 78 by an affected source or
affected unit, or by an awner aor operator ar designated representative of such source or unit, shall be a
separate violation of the Federal Clean Air Act.

Effect on Other Authorities. No provision of the Acid Rain Program. an Acid Rain permit application, an Acid
Rain permit, or an exemption under 40 CFR 72.7 or 72 .8 shall be construed as:

(1) Except as expressly provided in title [V of the Federal Clean Air Act, exempting or excluding the
awners and operators and, to the extent applicable, the designated representative of an affected source or
affected unit from compliance with any other provision of the Federal Clean Air Act, including the
provistons of title T of the Federal Clean Air Act relating to applicable I\dn(ma.l Ambient Air Quality
Standards or State Implementation Plans; '

(2) Limiting the number of allowances a unit can hold; provided, that the number of allowances held by the
unit shall not affect the source’s obligation to comply with any other provisions of the Federal Clean Air
Act;

{3)  Requiring a change of any kind in any State law regulating electric utility rates and charges, affecting
any State Jaw regarding such State regulation, ar limiting such State regulation, including any prudence
review requirements under such State law;

4 Maodifving the Federal Power Act or affecting the authority of the Federal Energy Regulatory
Commission under the Federal Power Act; or,

(5)  Interfering with or impairing any program for competitive bidding for power supply in a State in which
such program is established.

4, Reporiing Requirements
Reports shall be submitted to the addresses identified in Appendix D.

Pursuant to 40 CFR Part 75.64 guarterly reports and compliance certification requirements shall be submitted Lo
the Administrator within 30 days after the end of the calendar guarter. The contents of these reports shall
meet the requirements of 40 CFR 75.64.

Pursuant to 400 CFR Part 75.65 excess emissions of opacity shall be reported to the Division. These reports
shall be submitted in a format approved by the Division,

Operating Permit Number: 360PRO132 First 1ssued: 5/1/01
' Renewed: 4/1/09



Air Pollution Control Division Public Service Company
Colorado Operating Permit _ Hayden Station
Permit # 960PR0O132 - Page 47

Revisions to this permit shall be made in accordance with 40 CFR Part 72, Subpart H, §§ 72.80 through 72.85
(as adopted by reference in Colorado Regulation 18). Permit modification requests shall be submitted to the
Division at the address identified in Appendix D.

Changes to the Designated Representative or Alternate Designated Representative shall be made in accordance
with 40 CFR 72.23. '
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SECTION 1V - Permit Shield

-Regu]ation No 3.5 CCR 100]1-5.Part C, §§ [LA4.V.D., & XIII.B and § 25-7-114.4(3Ka}, CR.S.
1. Specific Non-Applicable Requirements

Based on the information available to the Division and supplied by the applicant, the following
parameters and requirements have been specifically identified as non-applicable to the facility to which
this permit has been issued. This shield does not protect the source from any violations that occurred
prior to or at the time of permit issuance. In addition, this shield does not protect the source from any
violations that occur as a result of any modifications or reconstruction on which construction
commenced prior to permit issuance.

Emission Unit Applicable Requirzment Jusufication

Description

&Number

Lini1 BOOL 40 CFR Part S0, Subparts [, Da, Db, and These requirements are not applicable as constnicton
De {as adopted by reference in Colorade - | commenced prior iv August 17,1971 (D2, Da and Db) and the
Regulaton No. 6, Part A) boilers at this facility are not small industrial-commercial-

institutiomal steam generating units (De).

Unit B0O2 40 CFR Part 60, Subparts Da, Db, and De | These requirements are not applicable as construction
(as adopled by reference in Colorado commenced prior 10 September 18, 1578 (Da and Db) and the
Reguiation No. 6, Part A} boilers at this facility are not small industrial-commercial-

institurional steam generating umts (De).

Linits FO and 40 CFR Part 60, Subpart Y (as adopted by | This requirement is not applicable because the facility

P02 (Coal reference in Colorade Reguiation Na. 6, commenced construction prior to October 24,1974,

Handling and Part A}

Storage Systern)

RBO0O1 and B002 | Colorado Regulation No. 6, Part B, These requirements are not applicable as consmuction
Section I1 commienced prior to January 30, 1979,

MO0! and MOO2 | 40 CFR Part 63, Subpart Q (as adopied by | These requirements are not applicable because the cooling
reference in Colorado Regulation No. 8, towers do not use chromium-based water treatment chemicals.
Parr E}

2, (xeneral Conditions

Compliance with this Operating Permit shall be deemed compliance with all applicable requirements
specifically identified in the permit and other requirements specifically identified in the permit as not
applicable to the source. This permit shield shall not alter or affect the following:

2.1 The provisions of §§ 25-7-112 and 25-7-113, CR.S,, or § 303 of the federal act, concerning
enforcement in cases of emergency,

2.2  The liability of an owner or operator of a source for any violation of applicable requirements

prior to or at the time of permit issuance;
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23 The applicable requirements of the federal Acid Rain Program, consistent with § 408(a) of the
federal act; '

24  The ability of the Air Pollution Control Division to obtain information from a source pursuant to
§ 25-7-1112)D), C.R.S., or the ability of the Administrator to obtain information pursuant to §
[14 of the federal act;

25  The ability of the Air Pollution Contral Division to reopen the Operating Permit for cause
pursuant to Regulation No. 3, Part C, § XIII.

26  Sources are not shielded from terms and conditions that become applicable to the source
subsequent 10 permil issuance.

|75
h

Streamlined Conditions

The following applicable requirements have been subsumed within this operating permit using the
pertinent streamlining procedures approved by the U.S. EPA. For purposes of the permit shield,
compliance with the listed permit conditions will also serve as a compliance demonstration for purposes
of the associated subsumed requiremernts.

Permit Condition(s}

Streamlined (Subsumed) Requirements

CEM Reguirements

Section 11, Conditions
120,122,123 &

124

Colorado Regulation Xo. 1, Section IV A, B and H [general continuous enussion monitoring
requirements and maintaining z file of comtinuous emission monitoring records)

Section IL, Conditions
2473 & 12.6

Colorado Regulation No. 1. Section IV. Fand G [continuous cmission monilonng requirements -
calibration requiremenis and excess emission reporting requirements) for Unit 2 Only

Seciien |1, Conditions
121,122 & 124

Censent Decree, entered by the District Court on August 19, 1996, Civil Action 93-B-1749, Section
VL1O [opacity CEM requirements|

Long-Term Sirategy Review and Revision of Cotorado’s State Impfementation Plan for Class 1 Visibility
Protection Part 11 Hayden Staion Reguirements (8/15/96}, as approved by EPA at 62 FIR 2305 (1/16/97),
Section VI.C. VL L0 [opacity CEM requirements)

Section I, Conditions
121,122,123 &
124

40 CFR Part 60 Subpari D §§ 60.45(a), (2}, (&) & (f) and 40 CFR Part 60 Appendix F, as adopted by
reference in Colorado Regulation Ng. 6, Parl 4 [continuous cmis.gmn menitoring requirements for
subpart I scurces and QASQC requirements for continuous emission monitors| for Unit 2 Only

Seclikm 1I, Condition
123

40 CFR Part 60 Subpart A § 60.13 and 40 CFR Part 60 Appendix B, as adopted by reference tn Calorado
Regulation No. 6, Pant A - for the Unit 2 CEMS only, not the Unit 2 COM [NSPS general momtoring
requirements and perfonnance specifications)

Secnon 11, Condition
19

Consent Decree, entered by the Dismmict Court on August I9, 1996, Civil Action 93-B-1745, Secuon V1.9
[install, maintain, calibrce and operate CEMS for 50O, WOy, COy and flow)

Consent Decree, entered by the District Coun on August 12, 1996, Civil Action 93-B-1749, Section
¥1.12 {a) {install, maintain, calibrate and operate SOy CEMS on inlet 1o lime spray dryer)

Section UI. Condition .
.10

Consent Decree, entered by the District Court on August 19, 1996, Civii Action 93-B-1749, Section
V1.12.(b} [tie coal feeders 10 50; CEM sysiems]
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Permit Condition(s)

Streamlined (Subsumed) Requirements

Section II, Condition
1245

Consent Decree, entered by the District Court on August 19, 1996, Civil Action 93-B-1749, Section
V123 [98% data availability on opacity CEMs]

Section II, Conditions
12332& 123446
and Secion TII. 3 =
Standard
Requirements

Consent Decree, entered by the District Court on August 19, 1994, Civil Aciion 93-B-1749, Secticn
V1.20 [when CEMs not praviding quality-agsured data, SC, and NOy data will be replaced using
procedures in 40 CFR Part 75]

Opacity Requirements

Section i1, Condition
13.1

Colorado Kegulation No. 1, Sections [T.A,1 & 4 [20% opacity and 30% opacity requirement for certain
operational activities}

Consent Decree, eniered by the District Courg on August 19, 1996, Civil Acton 93-B-1749, Section
V 8 c.41.(2) [opacity shall not exceed 20.0% and 30% under certain operating conditions] .

40 CFR Part 60 Subpart a & 60.11(c}, as adopied by reference in Colorado Regulation No. &, Part A
[exempuon from NSPS opacity requirement during periods of startup. shutdown and malfunction] | for
Unit 2 Only .

Section II, Condition
132

Consent Decree, entered by the Districi Court on August 19, 1996, Civil Action 93-B-1749, Secrion
W 8.c.iii [excusing opacity readings in excess of limitations)

Section IT, Condinon
[3.1& 133

Consent Decree, entered by the District Court ont August 19, 1996, Civil Acton 93-B-1749, Section
W B.c,v [monitor opacity using a COM)

Section 1L, Condition
1244 :

Consent Decree, entered by the District Court on August 19, 1996, Civil Action 93-B-1744, Section |
VI1.21 [calculate opacity based on CEMS data for each six-minute pericd] :

Particulate Matter Reguirements

Section [1, Condition
1.1

Colorado Regﬁlation No. |, Seetion WA | c [particulate matter emissions shall not exceed 0.1
IbsimmBu]

Secdon II, Condidon
1.1

40 CFR Part 60 Subpart D) § 50.42{a}, as adopted by reference in Colorado Regulation No. 6, Part A
[particulate matter emissions shall not exceed .1 Ibs/mmBtu) for Unil 2 Omiy

Consent Decree. entered by the Disirict Court on August 19, 1996, Civil Action 93-B-1749, Section
WV B.c.ii 1) [particulate matter shall not exceed 0.03 |bs/mmBtu}

NOy Reguirements

Section 111.2 - NOy
limitations

Consent Decree, entered by the District Court op August 19, 1998, Civil Action 93-B-1749, Secgon
V.8.b.i1.(1) and (2) {NOyx emissions shall not exceed 0.50 lbs/mmBtu (Unit 1} and 0.45 Ybs/mmBtu (Unit
2) on a calendar year annual average, except that the Consent Decree provides that more stringent NGy
limitations promulgated ag final Colorado or federal rezulaiions shall apply in lieu of these limits. 40
CFR Part 76.7 contains more stringent limits: 0.46 |bs/mmBw for Unit | and 0 40 Ibs/fmmEBtu for Unit 2]

Section 1113 -
Seandard
Requirements

Conseni Decree, entered by the Districi Court on August 19, 1996, Civil Action 53-B-1749, Sectian
V .B.bav [monitor NOy emissions using o CEM]

Consent Decree, entered by the District Courl on August 19, 1996, Civil Action 93-B-1745, Secuon
VI1.18 Jcalculate hourly and quarterly NOy concentrations in Ibs/mmBwm per 40 CFR Part 75)

50, Requirements

Section 11, Condition
1.3.1

4() CFR. Part 60 Subpart [7 § 60.43{a)(2). as adopted by reference in Colorado Regulation No. 6, Part A
[S0O; emissions shall nol exceed 1.2 |bs/fmmBuu] for Unit 2 Qnly
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Permit Condition(s}

Streamlined (Subsaomed} Requirements

Section IT, Condition
132

Consent Decree, entered by the District Court an August 19, 1996, Civil Action 93-B-1749, Section
V.8a.it(l) [0.160 lbs/mmBtu §0; on a 30 beiler operating day rolling average]

Section 11, Condition
133

Consent Diecree, entered by the District Court an August 19, 1996, Civil Action 93-B-1749, Section
V.B.a.i(2) [0.130 Ibs/mmBiu SC: an a 90 boiler operaling day rolling average)

Section 11, Condition
135&136

Consent Decree, entered by the District Court on August 19, 1996, Civil Action 93-B-1749, Sections
V. B.aiii & v [manitor compliance with O limitatons using CEMS)

Seciion 11, Condition
134

Consent Decree, entered hy the District Court on August 19, 1996, Civil Action 93-B-1749, Section
vV 8a.iv [82% reduction of 30. emissions on a 30 day boiler operating day rolling average]

Section 11, Conditions
137, 138& 138

Consent Decree, entered by the District Court on August 19, 1996, Civil Action 93-B-1749, Sertions
VEBavi & vinl [data exclusions from daily SO emissions]

Secton 11, Condrtian
9

Consent Decree, entered by the District Court on August 19, 1996, Civil Action 93-B-1749, Section
V Ba.ix [calagrophic tailure requirements]

Section 1], Condition
I.11

Consent Detree, entered by the Districr Court on August 19, 1996, Civil Action 93-B-]749, Section
V. 2w [requirements for operating 30 conirol system]

Data Recording and Reporfing

Section 11, Condition
12.34.1

Consent Decree, entered by the District Court on Alilgust 19, 1996, Civ'il Action 93-B-1749, Section
V1.16 [coleulate hourly SCh concentrations in tbs/mmBtu at the inlet and outlet CEM per 40 CFR Part 75)

Section I, Condition
12.34.2

Consent Decree, entered by the District Court on August 19, 1996, Civil Action 93-B-1749, Section
V1.16 a. [calculate hourly, daily and 30 boiler operating day rolling percent SO; removal]

Section 11, Condinon.
12.343

Consent Decree, entered by the District Court on August 19, 1996, Civil Action 93-B-1749, Seciion
V0.16.b [calculate daily, 30 and 90 boiler operarting day rolling SO; emissions]

Section I1, Condition
12344

Consent Decree, entered by the District Court on Angust 19, 1996, Civil Action 93-B-1749, Section
V1.16.c [first 2 hours after coal feeder hag started can be excluded from daily SO, emission averages]

Section ll,x Conditian
12.7.1,1272 &

273

Consent Decree, entered by (he District Court on August 19, 1996, Civil Action 53-B-1749, Section
V1.17 [quarterly excess emission reporting for SQp 30 and 20 boiler operating day averages]

Section 11, Condition
12.74

Consent Decree, entered by the District Count on Augnst 19, 1994, Civil Action 93-B-1749, Section
V122 [quarterly excess emission reporting for opacity}

Additional Consent Decree Requiremenis

Section I1, Condirtions
71&72

Consent Decree, entered by the District Court on Angust 19, 1956, Civil Action 93-B-1749, Sections
1.2 b & x [definitions of boiler operating day and rolling average basis]

Section 11, Condition
1.16

Consent Decree, entered by the District Court on AugUSL 19, 1996, Civil Artion 93-B-1749, Seciion V 7
[operating requirements for boilers|
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SECTION ¥ - General Permit Conditions

1. Adminisirative Changes

Reculation No. 3, 5 CCR 10M1-5, Part A § [11.

The permittee shall submit an application for an adminjsirative permit amendient to the Division for those permit changes

thali are described in Regutation No. 3, Part A, § I.B.1. The permittee may immediately make the change upon submission of

the application to the Division.
2, Certification Requirements

Regulaiion No. 3,5 CCR 1001-5 Parr C 8811 BY V.C 16a& e and V.C.17,

a. Any application, report, document and ccmpliance certification submitted 1o the Air Pollution Conrrol Division
pursuant o Regulation No. 3 or the Operating Permit shall contain a certification by a responsible official of the
truth, accuracy and completeness of such form, report or certification gtating that, based on information and belief
Tormed after reasonable inguiry, the statements and information in the document are true, accurate and complete.

b. All compliance certifications for terms and conditions in the Operating Permit shall be submitted 10 the Air Pollution
Control Division at least annoally unless a more frequent period is specified in the applicable requirement or by the
Division in the Operating Permir.

<. Compliance certifications shall contain:

n the identification of each permit term and condition that is the basis of the certificanon;

H1)! the compliance siawus of the source;

(i) whether compliance was continuous or iniermitent:

(_ivv) method(s} used for determining the compliance statos of the source, currently and over the reporting
period; and

(¥} such other facts as the Air Pollution Control Division may require ko determine the compliance status of the
source, .

d. All compliance cerifications shall be submitted 1o the Air Pollution Conrrol Division and to the Environmental
Prosection Agency ar the addresses lisied in Appendix D of this Permit.

£. If the permittee is required o develop and register a risk management plan pursuant 1o § 112(r) of the federal act, the
permitlee shall certify its compliance with thay requirement; the Operating Permit shall not incorporate the contents
of the risk management plan as a permit term or condiuon.

3 Common Provisions

Common Provisions Regulation X A NB. UC 1IE NF. Il and 1}

a. To Conrrol Emissions Leaving Colorado
When emissions generated from sources in Colorado cross the State boundary line, such emissions shall not eause
the air quality swandards of the receiving State o0 be exceeded, provided reciprocal action is taken by the receiving
Smre. :
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b. Ernission Manitoring Reguirements

The Division may reguire owners or operators of stalionary air polluion sources o install, maintain, and use
instrumentatian w manitar and reccrd emission data as a basis for periodic reports 1o the Division.

C. Performance Tesung

The owner ar aperator of any air pollution source shall. upon request of the Division, conduct performance test(s)
and furpish the Division a wrinen repori of the results of such test(s) in arder 1p determine compliance with
applicable emission conrol regulations.

Perforinance tesis) shall be conducied and the data reduced in accordance with the applicable reference tesi
methods unless the Division:

() specifies or approves, in specific cases, the use of a test method with minor changes in methodology;
(i1} approves the use of an equivalent method;
(i) approves the use of an alternative method the results of which rhe Division has determined to be adeguate

for indicaring where a specific source i5 in compliance; or

(ivy waives the reguirement for performance test{s} because the owner or operator of a source has demonstrated
by other means to the Division’s satisfaction that the affected facility is in compliance with the standard.
Nothing in this paragraph shall be construed w abrogate the Commission’s or Division’s authority to
require festing under the Colorado Revised Startutes, Title 25, Article 7, and pursuant o regulations
promulgated by the Commission,

Compliance test(s) shall be conducted under such conditions as the Division shall specify to the plant operatar based

on representative performance of the affected facility. The owner or operator shall make available to the Division

such records as may be necessary (o determine the condifions of the performance tesi(s). Operations during period of

sartup, shurdown, and malfunction shall not coustitule representative conditions of performance tesgs) unless
- otherwise specified in the applicable standard.

The owner or operator of an affected facility shall provide the Division thirty days prior notice of the performance
test to afford the Division the opporuwnity to have an observer present. The Iiivision may watve the thinty day nonce
reguiremnent provided that arrangerments satisfactory o the Division are made for earlier testing.

The cwner or operator of an affected facility shall provide, or cause to be provided, performance testing facilities as

Tollows:

(i} | Sampling ports adequate for est methods applicable to such facility;
(i} Safe ;a.mplj.ng platform(s}:

(il Safe access to sampling platiorm(s); and

{iv) Uilities for sampling and testing equipment.

Each performance test shall consist of al least three separate runs ysing the applicable test method. Each run shall be
conducted for the time and under the condibons specified in the applicable siandard. For the purpose af determining
compliance with an applicable standard, the arithmetic mean of results of at least (hree runs shall apply. In the event
that & sminple is accidentally lost or conditions ocenr tn which oue of the runs must be discontinued because of
forced shuidown, failure of an irrepl aceable portion of the sample rain, extreme meteorological conditions, or other
circumstances beyond the owner or operator’s control, compliance may, upon the Division’s approval, be
determined using ihe arlihmetic mean of the results of the twe oiber runs,
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Nothing in this section shall abrogate the Diviston®s awthonty to conduct its own performance test{s} if so warranted.
d. Affirmative Defense Provision for Excess Emissions during Malfunciions

Note that until such time as the U.S, EPA approves this provision nto the Coloradu State Implementation Plan
(SIP), it shall be enforceable only by the State,

An affirmative defense to a claim of violation under these regulations is provided to owners and operators for civil
penalty actions for excess emissions during periods of malfunction. To esiablish the affirmative defense and to be
relieved of a civil penally in any action to enforee an applicable requirement, the owner or operator of the facility
must meet the notification requirements below tn a timely manner and prove by a preponderance of evidence that

(1 The excess emissions were caused by a sudden, unavoidable breakdown of equipment, or a sudden,
nnavoidable failure of a process to operate in the normal or usual manner, beyond the reasonable control of
the owuer or operator;

(i1 The excess emissions did not stem from any acaviry or event thar could have reasonably been foreseen and
avoided, or ptanned for, and could noi have been avoided by better operation and maiutenance practices;

(iii) Repairs were made a8 expeditnously as possible when the applicable emission limitations were being
exceeded;
{iv) The amount and duration of the excess emissions (including any bypass) were minimized (o the maximum

extent practicable during periods of such emissions;

(v) All reasonably possible steps were taken to minimize the impact of the excess emissions on ambient air
qualily;
(vi) All emissions monitoring systems sere kept in operation (if at all possible);

{vii) The owner or operator’s actions during the period of excess emussions were docwmnented by properly
signed, contemporaneous operaling logs or other relevant evidence,

(vi)  The excess emissions were not part of a recurring patiern indicative of inadequate design, operation, or
mainteénance;

(ix) At all imes, the facility was operated in a manner consistent with good practices for minimizing emissious.
This section is intended solely to be a factor in determining whether an affirmative defense is available o
an owner or operator, and shall not consttuie an additional applicable requirement; and

x) During the pericd of excess emissions, there were no exceedances of the relevant.ambient air guality
srandards established in the Commissions' Regulations that could be atuributed to the emiuing source.

The owner or operatar of the Facility experiencing excess emissions during a malfunction shall noufy the division
verbally as soon as possible, but no later than noon of the Division’s next working day, and shall submit written
notification following the initial occurrence of the exeess emissions by the end of the source’s next reporting period.
The notificarion shall addregs the criteria set forth above,

The Affirmative Defense Provision contained in this section shall not be available to claims for infunctive relief.

The Affirmative Defense Frovision does not apply to failures 10 meet federally promulgated perfonmance standards
or ermission limits, including, hut not Limited to, new source performiunce standards and national emission standards
for hazardous air pollutants. The affirmative defense provision does not apply © siate implementation plan (sip)
limils or permir timits that have heen set taking into account potential emissions during malfunctions, including, but
nor necessarily limited o, certain limits with 30-day or [onger averaging times, limits that indicate they apply during
malfunctions, and limits that indicate they apply ar all times or without exception.
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E. Circumvention Clause

A person shall not build, erect, install, or use any article, machine, equipment, condition, or any contrivance, the use
of which, without resulting in a reduction in the total retease of air pollutants o the atmosphere, reduces or conceals
an emission which would otherwise constitute a violation of this regulation. No person shall circumvent this
regulation by using more openings than is considered normal practice by the industoy or activity in queston.

L. Comnpliance Centifications

For the purpose of submittiug compliance certifications or establishing whether or not a person has violated or is in
violation of any smandard in the Colorads Siate Implementation Flan, nothing in the Colorado Stare Implemenmation
Plan shall preciude the use, including the exclusive use, of any credible evidence or information, relevant to whether
a source would have been in compliance with applicable requirements if the appropriate performance or compliance
test or procedure had been performed. Evidence that has the effect of making any relevant standard or permit term
more stringent shall not be eredible for proving a violation of the standard or permit term.

When compliance or non-compliance js demonstrated by a test or procedure provided by permit or other applicable
requirement, the owner or operator shall be presumed to be in compliance or non-compliance unless other relevant
credible evidence overcomes that presumption.

B Affirmanve Deflense Provision for Excess Emissions During Startup and Shutdown

An affirmative defense ts provided to owners and operators for civil penalty actions for cxcess emissions during
periods of startup and shutdown. To establish the affirmative defense and to be relieved of a civil penalty in any
action to enforce an applicable reguirement, the owner or operator of the facility must meet the notification
requirements below in a timely manner and prove by a prepanderance of the evidence that:

(i) The periods of excess emissions that accurred during startup and shutdown were short and infrequent and
could not have been prevented through careful planning and design;

oy The excess emissions were not part of a recwrring pattern indicative of inadequate design, operation or
maintenance;

{1ii) If the excess emissions were caused by a bypass (zn intentional diversion of control equipment), then the
bypass was unavoidable tp prevent loss of life, personal injury, or severe property damage;

(iv) The frequency and duradon of operation in startup and shuidown pericds were minimized fo the maximum
extent practicable;

(v1 All possible steps were taken 10 minimize the impact of excess emissions on ambien! air quality;
(wi) All emissions monitoring systems were kept in operation (if at all possible);

{vii} The owner or operator s actions during the period of excess emissions were documented by properly
signed, contemporaneous operating logs or other relevant evidence; and,

{viii}  Afall nmes, the facility was operated in a manner consistent with goad practices for minimizing emissions.
This subparagraph is intended solely to be a factor in determining whether an affirmatrve defense is
available to an owner ar operator, and shal) nof constitute an additional applicable requirement.

The owier or operator of the facility experiencing excess emissions during startup and shutdown shabl notify the
Division verbally as soon as possible, bur no later than two (2) hours afver the start of the next working day, and shall
submit written quarterly notification following the imitial occurrence of the excess emissions. The nodfication shall
address the criteria set forth above,
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The Affirmative Defense Provision contained in this section shall not be available to claims for injuncove relief.

The Affirmative Defensc Provision does not apply to Staie Implementation Plan provisions or other requirements
that derive from new source performance standards or narional emissions standards for hazardous air pollutants, or
any other federally enforceable pedormance standard or emyssion lirit with an averaging ime greater than twenty-
four hours. In addition, an affirmative defense cannot be used by =1 single source ar small group of sources where
ihe excess emissions have the potential to cause an exceedance of the amb1ent air quality standards or Prevennon of
Significant Deterioration (PSDJ increments.

In making any determination whether a source established an affirmative defense, the Division shall congider the
information within the notification required above and any other information the Civision deems necessary, which
may include, but is not limited to, physical inspection of the facility and review of documentation perrining to the
maintenance and operation of process and air polludon conirol equipment.

Compliance Requirements

Regulaten No. 3.3 CCR 1001-53. Part C. 48 MI.C9. . V.C.11. & 16.d. and § 25-7-122.1{2}. CRS.

a.

The permiitee must comply with all conditions of the Operating Permit. Any permit noncompliance relating w
federally-enforceable ierms or conditions constitutes a violation of the federal act, as well as the state act and
Regulmion No. 3. Any permit noncompliance relaling to state-only ierms or conditions constitules a violaion of the
state act and Regulation No. 3, shall be enforceable pursuant to state law, and shall not be enforceable by cilizens
under § 304 of the federal act. Any such violation of the federal act, the state act or regulations implementing either
starute is grounds for enforcement action, for permit termination, revocation and reissuance or Il'l(‘!dlf_ calion or for
denial of a permit renewal epplication_

1t shall not be a defense for a permittee in an enforcement action or a consideration in favor of a permiueegin a
permit termination, revocation or modification setion or action denying a permit renewal applicaton that it would
have been necessary to halt or reduce the perinitted activity in order fo maintain compliance with the conditions of
the permit.

The permit may be modified, revoked, reopened, and reissued, or terminated for cause. The filing of any request by
the permittee for a permit modificaton, revocation and reissuance, or lenminanon, or any notification of planned
changes or ankcipated noticomnpliance does not sty any permit condition, except as provided in §§ X. and XI. of
Regulation No. 3, Parr C.

The permitiee shall furnish to the Air Pollution Control Division, within a reasonable time as specified by the
Division, any information that the Division may regnest in writing (o determine whether cause exists for modifying,
revoking and reissuing, or terminating the permir or to determine compliance with the permit. Upon request, the
permittee shall also furnish 19 the Division copies of records required 10 be kept by the permittee, including
informaijon claimed to be confidential. Any information subject to a claim of confidentiality shall be specifically
identified and submitted separately from information not subject to the claim.

Any schedule for compliance for applicable requirements with which the source is not in compliance at the time of
permit issuance shal] be supplemental, and shall net sanction noncompliance with, the applicable requirements an
which i1 is based.

For any compliance schedule for applicable requirements with which lhe source is not in compliance at the rime of
pemuit (ssuance, the permitiee shall submit, at least every & months unless a more frequent period is specified in the
applicable requitement or by the Air Follution Control Division, progress reports which coniain the following:

) dates for achieving the acrivides, milestones, or compliance required in the schedule for compliance, and
dates when such activities, mijesiones, or compliance were achieved: and

{3i) an explanaiion of why any dates i the schedule of compliance were not or will not be met, and any
preventve of comective measures adopted.
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g. The permittee shall not knowingly falsify, tamper wiih, or render inaccurars any monitoring device or method

required to be maintained or followed under the rerms and conditions of the Operating Permit.
Emergency Provisions

Reeulation No. 3,3 £ "E{ 1001-5, Part £, & VILE

An emergency means any situalion arising from sudden and reasonably unforeseeable events beyond the control of the
source, including acts of Gaod, which sitation requires immediate correcrive action 1o restore normal operation, and thai
causes the source to exceed the technelogy-based emission limitation under the permit due ro unavoidable increases in
emissions artributable to the emergency. "Emergency” does not include noncompliance w the extent cansed by improperly
designed equipment, lack of prevenrative maintemance, careless or improper Operarion, or QPErator eImor. An emergency
constitutes an affirmative defense o an enforcement action brought for noncomplimnce with a technology-based emission
limitation if the permitree demonstrates, through properly signed, contemporanecus operating logs, or other relevant evidence
that:

a. an emergency occurred and that the permittee can identfy the cause(s) of the emergency;
b. the permiited facility was at the time being properly operated;

c. during the period of.the emerpency the permittee took all reasonable steps ro minimize levels of emissions that
exceeded the emission standards, or other reqoirernents in the permit; and '

d. the permittee submitted oral notice of the emercency to the Air Polluitan Control Division no later than noon of the
next working day following the emergency, and followed by written notice within one maonth of the time when
emissious limitations were exceeded due 10 the emergency. This notice must contain 2 descriprion of the
emergency, any steps taken o mitigate emissions, and corrective actions (aken.

This emergency provision is in addiiion ta any emergency or malfunction provision contained in any applicable requirement.

Emission Standards for Ashestos

Regulation No. 8,5 CCR 1001-10, Parc B

The permiiiee shall not conduct any asbestos abatement activities except in aceordance with the provigions of Regulation No.

8, Pant B, “emission standards for asbesios.”

Emissions Trading, Marketahle Permits, Ecopomic Incentives

Reaulation No.3,5 CCR_1001-5 Part C. § V.C 13,

No permil revision shall be required under any approved economic incenfives, marketable penniis, emissions trading and
other similar programs or processes for changes that are specifically provided {or in the permit.

Fee Payment

CR.S58825-7-114 1(6) and 25-7-114 7

a. Tle perminee shall pay an annval emissions fee in accordance with the provisions of CR.S. §24-7-1147, A 1%
per month late payment fee shall be assessed against any invoice amounis not paid in full on the 9{st day after the
daie of invoice; uniess a permittee has filed a imely protest to the invoice amount.

b. The permittee shall pay a permit processing fee in accardance with the provisions of CES, §247-114.7, If the
Division estimares that processing of the permit will take more than 30 hours, it will noufy the permitiee of iLs
estimate of what the actal charges may be prior 0 commencing any work exceeding the 30 hour limit.
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c. The permuitee shall pay an APEN fee in accordance with the provisions of CR.S. § 24-7.114.1(6) for each AFEN or

0.

11.

12.

13.

14,

revised APEN filed.

Fuogitive Particulate Emissions

The perminee shall employ such control measures and operating procedunes as are necessary to mimmize fugitive particolae
emissions into the awsosphere, in accordance with the provisions of Regulation No. 1, § 11D,

Inspection and Entry

Regulation No. 3, S CCR 1001-5, Part . 8 V.C 16.h.

Upon presentation of credentials and other documents as may be required by law, the permittee shall allow the Atr Pollution
Conrtrol Divigion, or any authonred representative, 10 perfonn the followmg:

. enter upon the permittee’s premises where an Operating Permit source is located, or emissions-related activity is
conducted, or where records must be kept under the terms of the permit;

b. have access 1o, and copy, at reasonable times, any records that must be kept under the conditicns of the permit;

. inspect a1 reasonable times any facilities, equipmenr (including tnonitoring and air pollution control equipment},
practices, or operations repulated or required under the Operating Permit;

d. sample or momitor at reasonable rimes, for the purposes of assuring compliance with the Operating Permit or
applicable requirements, any substances or parameters,

Minor Permit Modifications

Regulation No. 3,5 CCR 10CG1-5, Part ¢, 88 X, & XL

The permittee xhall submit an application for a minor permit modification before making the change requested in the
application. The permit shield shall now extend to muinor permit modifications.

New Source Review

Regylation No. 3, 5 CCR 1043-5, Fart B

The permitiee shall nol commence comstructon or modification of a source required to be reviewed under the New Source
Review provisions of Regulation No. 3, Pant B, without first receiving a construction permit.

No Property Righis Conveyed

Rerulatign No. 3,5 CCR 1001-5, Pann C_ §V.C.11d.

This permit does not convey any property rights of any sort, or any exclusive privilege.

Odor

Regulation No. 2.5 COR 10014, Pan A

As a matier of state law only, the permittee shall comply with the provisions of Regulation No. 2 concermog odorous
tmissions.
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15. Off-«Permit'Changes to the Source

Regulation No. 3.5 CCR 1001-5, Part C 8§ XII.B,

The permittee shall record any off-permit change to the source that causes the emissions of a regulared pellviant subjeci to an
applicable requirement. but nor otherwise regulated under the permit, and the emissions resulting from the change, inclnding
any other data necessary to show compliance with applicable ambient air qualiry smndards. The permittee shall provide
cantemporaneous nolification to the Alr Pollouon Control Division and 1o the Environmental Protection Agency al the
addresses listed in Appendix D of this Permit . The permil shield shall not apply 10 any off-permit change.

16, Opacity

Regulation No. 1,5 CCR 1001-3, 8§ I 11.

The permittee shall comply with the opacity emissions imiwtion set forth in Regulation No. 1, §§ L-T1
17. Open Burning

Regulapion Ne. 9,5 CCR 1401-11

The permitece shall obtain a permit from the Division for any regulated cpen burning aclivities in accordance with provisions

of Regulation No. 9.

18, Qzone Depleting Compounds

Regulation No. 13,5 CCR 100417

The permittee shall comply with the provisions of Reiukation No. 15 concerning emissions of czone depleting compounds.

Secrions |, ILC.,IL.D, [IL IV, und V. of Regulation No. 13 shall be enforced as a matter of state law only.

19, Permil Expiratioil and Renewal
Resulation No. 3,5 CCR 1001-5, Part C. 4§ NI B 6. IV.C, VL2,
a, The permmit term shall be five (3) years. The permit shall expire at the end of its term. Permit expiration erminzates
_the permitie¢'s right to operate unless a timely and complete renewal application is submited.

b. Applications for renewal shall be submitted ar [east twelve months, but nol more than 18 months, prior to the
expiration of the Operating Permit. An application for permit renewal may address only those portions of the permii
that require revision, supplementing, or deletion, incorpararing the remaining permit werms by reference from the
previous permil. A copy of any materials incorparated by reference must be included with the application,

20. Poriable Sources

Rezylation No. 3. 5 CCR 1001-5, Part C. § T1.0).

Portable Source permittees shall notify the Air Polluion Contral Division ai [east 16 days in advance of each change in

locarion.

21. Prompt Deviation Reportiog

Hegulatign Ng. 3,5 CCR 1001-5. Part C ¢ V.CT.b,

The permitree shall promptly report any deviation from permit requiremems, including those attributable to malfunction

conditicns as defined in the permit, the probable cause of such deviations, and any corrective actions or preventive IMEagires

teken.
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“Prompt™ s defined as follows:

a. Any definition of “prompt” or a specific timeframe for reporting deviations provided in an underlying applicable
requirement as identified in this permit; or

b. Where the underlying applicable regnirement fails to address the time frame for reporting deviations, reports of
deviations will be submitted based on the following schedule;

n Far emissions of a hazardous air poliutant or a texic air poliutant (as identfied in the applicable regulation)
that continue for inore than an hour in excess of permit requirernents, the report shall be made within 24
hours of the occurrence;

(in For emissions of any regulated air pollutant, excluding a hazardous air poilucant or a toxic air poltutant that
continue for more than two hours in excess of permit requirements, the report shall be made within 48
hours; and .

(iii) For all other deviations from permit requirements, the report shall he submitted every six (&) montbs,
except as otherwise specified hy the Division in the permit in accordance with paragraph 22 d. below.

c. If any of the conditions in paragraphs h.: or b.ii above are met, the source shall notify the Division by telephone
(303-682-3153) or facsimile (303.782-0278} based on the timetables listed aboye. [Explanarary nate: Notification
v telephone or facsimile must specify that this notification is a deviation report for an Operating Permit.] A
written nofice, certifiec consistent with General Condition 2.a. above {Cenrtification Requirements), shall be
submitted within 10 working days of the occurrence. All deviarions reported under this section shall also be
idehtified in the ¢-month report required above.

“Prompt reporing” does not cansiitule an exceplion 1o the requirements of "Emergency Provisions" for the purpose of
avoiding enforcement actions.

22 Record Keeping and Reporting Requirements

Regulation No. 3.5 CCR 1001-5, Part A § 1l Port C. 88 V.C6.. V ,Cﬁ'("

i Inless otherwise provided in the source spectfic conditions of this Operating Permit, the permifee shall maintain
compiiance monitoring records dhat include the fellowing information:

(i} dﬁtc, place as defined in the Operating Permit, and time of sampling or measurements;
(i) dare(s) on which analyses were performed,;
iii) the company or ¢ngity that performed the anal ysis;
{iv) - the analytical techniques or methods nsed;
(¥} the results of such analysis; and
(vil the operating conditions at the rime of sampling or measuremen.
b. The permiitee shall retain records of all required monitering data and -support information Tor a periad of at least five

{5) years from the date of the monitoring sample, measirement, repori or application. Support information, for this
purpase, includes ol calibration and maintenance records and all cngina! strip-chart recordings for cantinuous
monilonng instrumentasion, and copies of all reports requited by the Operating Penmmit, With ptior approval of the
Air Pollution Comrol Division, the permirtee may maintain any of the above records in a camputerized form.

c. Permittees must retain records of all required monitoring data and suppert information for the most recent nvelve
{12} month period, as well as compliance centifications for the past five (5) vears on-site at all times. A penmitiee
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shall make available for the Air Pollution Control Division’s review all other records of required monitoring daa
and support information required to be retained by the permittee upon 48 hours advance notice by the Division.

The permittee shall submit to the Air Polludon Control Division all reporis of any required monitoring at least every
six (6) manths, unless an applicable regisirement, the compliance assurance monitoring rule, or the Division requires
submission on a more frequent basis. All instances of deviations from any permait requirements must be clearly
identified in such reponts.

The permittee shall file an Air Pollutant Emissions Notice ("APEN") prior to constructing, modifying, or altering
any facility, process, activity which constifutes a stationary source from which air poilutants are or are 0 be emitted.
unless such source is exempt from the AFEN filing requirements of Regulation No. 3, Part A, § I1.D. A revised
APEN zhall be filed anmnally whenever a significan! change in emissions, as defined in Regulaiion No. 3, Part A, §
I.C 2., occurs; whenever there 15 a change in owner or operalor of any facility, pracess, or activity, whenever new
contral equipment is insealled ; whenever a different type of conrol equipment replaces an existing type of control
eguipment, whenever a permit limitation must be modified; or before the APEN expires. An APEN is valid fora
periad of five years. The five-year period recommences when a revised APEN is received by the Air Poliution
Control Division. Revised AFENs shali be submited no later than 30 days before the five-vear term expires.
Permittees submirting revised APENSs to inform the [hvisign of a change in actual emission rates must do sc by
April 30 of the following year. Where a permii revision is required, the revised APEN must be filed along witha
reguest for permit revision. APENs for changes in confrol equipment must be submitted before the change accurs.
Annual fees are based on the most recent APEN on file with the Division.

23, Reopenings for Cause

Reeulation No. 3.5 CCR 1401-5, Part C. § X111

a. The Air Pollution Contrel Division shall reopen, revise, and reissue Operating Permits; pennit reopenings and
reissnance shall be processed using the procedures set forth in Regulation No. 3, Pari C, § 111, except that
proceedings to reapen and reissue permics affect only those parts of the permit for which cause to reopen exists.

b The Division shail reopen a permit whenever addiricnal applicable reqguirements become applicable w a major
source with a remaining permit tenn of three or more years, unless the effective date of the requirements is tawer than
the date on which the permit expires, or unless a general permit is obtained to address the new requirements;
whenever additional requirements {including excess emissions requirements) hecome applicable to an affected
scurce under the acid rain program; whenever the Division determines ihe permit contains a material mistake or that
maccnrate statements were mae in establishing the emissions standards or other terms or conditions of the permit;
or whenever the Division determines that the permic must be revised or revoked to assure compliance with an
applicable requirement.

c. The Division shall provide 30 days’ advance notice to the permitiee of its intent to reopen the permit, except that a
shorter notice may be provided in the case of an emergency.

d The permit shield shall extend to those parts of the permit that have been changed pursuant 1o the reopening and
reissuance procedure. . .

24, Section 502(b)(10) Changes

Regulation No. 3.5 CCR 1001-5. Part C. § XITA. )

The permittes shall provide a minimum 7-day advance norificalion to the Air Felluion Control Division and to the

Environmental Proection A gency at the addresses listed in Appendiz D of this Permit, The permittee shall attach a copy of

gach such notice given 1o its Operating Permit.
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28, Severability Clause

26,

27.

29.

Resulation No, 3,5 CCR 1001-3, Part . & V.C. 1),

In the event of a challenze to any portion of the permit, all emissions limirs, specific and general condiiions, monitoring,
record keeping and reporting requirements of the permit, excepl those being chaltenged, remain valid and enforceable.

Significant Permit Modifications

Reenlation No, 3,5 CCR 1001-3, Part C, & TILLB 2,

The permitiee shall not make a significant modification required to be reviewed under Regulation Ne. 3, Part B
("Construction Permit" requirements) without first receiving a construction permit. The permittee shall submit a comple
Operating Permit application or applicanon for an Operating Permit revision for any new or modified source within twelve
months ¢of commencing operation, to liie address listed in lem | in Appendix D of this permit. If the perminee chooses to
use the "Combined Conatruction/Operating Permit” applieation procedures of Regulation No, 3, Part C, then the Opemting
Permi1 must be reeeived prior 1 commencing construction of the new or modified source,

Special Provisions Concerning the Acid Rain Program

Regulation No. 3.5 CCR J001-5, Part C 8§ V.C. 1 h. &8

a. Where an applicable requirement of the federal act is more stringenlt than an applicable requirement of regulations
promulgated under Title ['V of the federal aet, 40 Code of Federal Regulations (CFR) Part 72, both provisions shall
be mcorporated into the pennil and shall be federally enforceable,

b. Einssions exceeding any allowances that the source [swiully holds under Title 1V of the federal act or the
regulations promuigated thereunder, 40 CFR Fart 72, are expressly prohibited.

Transfer or Assignment of Ownership

Reuvulation No. 3.5 CCR1G01-5. PanC. 8 II.C,

No transfer or assignment of ownership of the Operating Permit souree will be elfective unless the prospective owner or
operalor applies 1o rhe Air Pollution Control Division on Division-supplied Administrative Pennil Amendment forms, for
reissuance of the existing Operaring Permit. No administrative permit shall be complete until a wrillen agreement containing
a specific date for ransfer of permit, responsibility, coverage, ind lability berween the permittee and the prospective owner
ar operator has been submited o the Division.

Vaolatile Orgapic Compounds

Regulation No. 7.5 CCR 10019, 85 111 & V.

a. For sources located in an ozone non-ataiument area or the Dienver Metro Attainment Maintenance Area, all storage
wank panging devices, anu-rotation devices, aceesses, seals, haiches. roof drainage systems, support siractures, and
pressure relief valves shall be maintained and operated o prevent detectable vapor loss excepf when opened,
actuated, or used for necessary and proper activities (e.g. maintenance). Such opening, actuation, or use shall be
limited 5o a5 to minimize vapor loss.

Detecrable vapor loss shall be determined visually, by touch, by presence of odor, or using a portable hydrocarbon
analyzer. When an analyzer is used, detectable vapor loss means a VOC concentranon exceeding 10,000 ppm.
Testing shall be conducted as in Regolation No. 7, Scetion VII1.C 3,

Except when otherwise provided by Regulation No, 7, all volatile organic compounds, excluding peirotenm liguids,
transferred 1o any rank, container, or vehicle compartment with a capacity exceeding 212 liters (36 gallons), shall be
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rransferred using submerged or bottom filling equipment. For top loading, the fill tube shall reach within six inches
of the bottom of the tank compartment. For bottom-fill operations, the inlet shall be flush with the tank bottom.

b. The permittee shall not dispose of volatile érganic compounds by kvaporation ot spillage unless Reasonably
Available Control Technology (RACT) is utilized.

c. No owner or operator of a bulk gasoline terminal, bulk gasoline plant, or gasoline dispensing facility as defined in
Colorado Regulation No. 7, Section VI, shall permit gasoline to be intentionally spilled, discarded in sewers, stored
in open containers, or disposed of in any other manner that would result in evaporation.

30. Wood Stoves and Wood burning Appliances

Regulation No.4,5 CCR 1001-6

The permittee shall comply with the provisions of Regulation No. 4 concerning the advertisement, sale, installation, and use
of wood swoves and wood burning appliances.

Operating Permit Number: 960PRO132 First Issued: 5/1/01
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OPERATING PERMIT APPENDICES

A - INSPECTION INFORMATION

B - MONITORING AND PERMIT DEVIATION REPORT
C - COMPLIANCE CERTIFICATION REPORT

D - NOTIFICATION ADDRESSES

E - PERMIT ACRONYMS

F - PERMIT MODIFICATIONS x

G - COMPLIANCE ASSURANCE MONITORING PLAN

*DISCLAIMER:
None of the information found in these Appendices shall be considered to be State or
Federally enforceable, except as otherwise provided in the permit, and is presented to assist
the source, permitting authority, inspectors, and citizens.
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APPENDIX A - Inspection Information
Directions to Plant:
This facility is located at 13125 U.S. Highway 40, 4 miles east of Hayden.
Safety Equipment Regnired:

Eve Protection
Hard Hat

Safety Shoes
Hearing Protection

Facility Plot Plan:

Figure 1 (following page) shows the plot plan as submitted on February 15, 1996 with the source’s Title
V Operating Permit Application.

List of Insignificant Activities:
The following list of insignificant activities was provided by the source to assist in the understanding of
the facility Iayout. Since there is no requirement to update such a list, activities may have changed since

the last filing.

Units with emissions less than APEN de minimis - criteria pollutants (Reg 3 Part C.I1.LE3 . a)

Solvent Cold Cleaners (VOC emissions < 2 tpy)
Boiler Steam Vents - emit VOC from injection of VOCs as treatment chemicals (< 2 tpy of VOC used)

Units with emissions less than APEN de minimis - non-criteria_reportable pollutants (Reg 3 Part
CILE3bL)

Sulfuric acid tank, 12 000 gal above ground
Three (3) 6,500 gallon 12.5 % sodivmn hypochlorite {bleach) tanks

In-house experimental and analvtical laboratory equipment (Ree 3 Part C.11.E.3.D)

Plant Laboratory

Fuel (gaseous) burning equipment <« 5 mmBtu/hr (Ree 3 Pant C.ILE3 k)

Propane Portable Heaters

Operating Permit Number: 960PRO132 First Issued: 5/1/41
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Maintenance Welding Machine

Chemical storage tanks or containers < 500 gal (Regz 3 Part CILE 3 .n)

Oxygen scavenger chemical feed tank, 100 gal
Two (2) Phosphate chemical feed tanks, 200 gal
One (1) sodium hydroxide tank, 330 gal

Batery recharging areas (Ree 3 Part CILE.3 .t}

Battery Storage Areas (3)

Landscaping and site housekeeping devices < 10 hp (Reg 3 Part C.1LE 3.bb)

Mowers, Snowhlowers, Weedeaters, etc,

Fugitive emissions from Jandscaping activities {Reg 3 Part C11.E.3.c¢)

Operations tnvolving acetylene, butane. propane or other flame cutting torches (Reg 3 Part C 1ILE.3.kk;

Portable Welding Torches

Chemical storage areas < 5,000 eal capacity (Ree 3 Part C.ILE.3.mm)}

Oil Drum Storaze Area
Water Treatment Building

Emissions of air pollutants which ar¢ not criteria or non-criteria_reportable pollutants (Reg 3 Part
CIE.3.00)

Sewage Treatment Plant (no VOC emissions)

Storm water runoft ponds

Raw water storage reservoir

Treated water pond

Fire protection collection tank (Unit 1), 25,000 gal underground
Fire protection collection tank (Unit 2), 30,000 gal underground
Bearing cooling water head tank, 260 gal

Condensate storage 1A, 6,530 gal

Condensate storage |B, 6,530 gal

Condensate storage 24, 50,000 gal

Condensate storage 28, 50,000 gal

Potable water storage tank, 5,200 gal

Chem lab deionized water storage tank, 20 gal

Ash water storage tanks

6,000 gallon scale inhibitor tank
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Renewed: 4/1/09



Air Pollution Control Division
Colorado Operating Permit ' Appendix A
Inspection Information - ' Page 3

Janitorial activities and products {Reg 3 Part C.ILE.3.pop)

Office emissions including cleanin

Lubricating/Waste oil storage tanks < 40,000 gal (Reg 3 Part C11.E 3.aaa)

Turbine lube cil reservoir (Unit 1), 3,000 gal above ground
Turbine lube oil tank 1A (Unit 1), 2,100 gal above ground
Turbine lube oil tank |B (Unit 1), 4,500 gal above ground
Turbine lube oil tank 1C (Unit 1), 4,500 gal above ground
Turbine lube oil reservoir (Unit 2), 3,500 gal above ground
Turbine lube oil tank 2A (Unit 2), 5,500 gal above ground
Turbine lube oil tank 2B (Unit 3), 5,500 gal above ground
Waste oil tank, 600 gal above ground

Convault waste oil tank, 2,000 gal above ground
Transformer oil {(Unit 1), 25,000 gal underground
Transformer oil (Unit 2), 30,000 gal underground

Turbine seal oil rank (Unit 2), 300 gal above ground
Electro-hydraulic fluid tank, 300 gal above ground
Transformer oil (Unit 1), 25,000 gal underground
Transformer oil (Unit 2), 30,000 gal underground

Fuel storace and dispensing equipment in ©zone attaipment areas throughput < 400 eal/day averazed
over 30 davs (Reg 3 Part C11.E 3 cce)

Gasoline slorage tank (regular), 6 000 gal underground
Emergency fire pump fuel tank, 525 gal above ground
Forklift refueling tank (regular) 500 gal

Storage tanks with annual throughput Jess than 400 000 gal/yvr and meeting content specifications (Reg 3
Part C.11.E.3 fff)

Fuel oil bulk storage tank, 250,000 gal above ground
Convault diesel fuel tank. 5,200 gal above ground

Fuel oil day tank (Units 1 and 2), 15,000 gal underground
Coal handling #1 diesel fuel tank, | ,000 gal underground
Coal handling #2 diesel fuel tank, 8,000 gal underground
Emergency generator diesel fuel tank, 1,000 gal aboveground

Emergency Power Generators - fimited hours or size (Reg 3 Part C.I1.E.3.ann)

2 - 228 hp diesel emergency generator engines
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Stationa{y Internal Combustion Engines - limited hours or size {Reg 3, Part C.J1.E 3 xoxx}

368 hp diesel emergency fire pump

Sandblast eguipment where blast media is recycled and blasted material is collected (Reg 3 Part

CILE 3. www)

Sandblasting Machine

Not sources of emissions

Anhydrous ammonia tank, 30,000 gal above ground (empty) :
Hydrogen tanks, 22 at 1.300 cu. ft. each, for generator cooling (tanks not vented, no emissions)
Hydrogen tanks, 6 at 3,467 cu. ft. each, for generator cocling (tanks not vented, no emissions)
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APPENDIX B

Reporting Requirements and Definitions

no cades ver 2/20/07
Please note that, pursuant to 113(c)(2) of the federal Clean Air Act, any person who knowingly:

(A) makes any false material statement, representation, or certification in, or omits material information
from, or knowingly alters, conceals, or fails to file or maintain any notice, application, record, report,
plan, or other document required pursuant to the Act to be either filed or maintained (whether with
respect to the requirements imposed by the Administrator or by a State),

(B) fails to notify or report as required under the Act; or

- (C) falsifies, tampers with, renders inaccurate, or fails to install any monitoring device or method required to
be maintained or followed under the Act shall, upon conviction, be punished by a fine pursuant to title
18 of the United States Code, or by imprisonment for not more than 2 years, or both. If a conviction of
any person under this paragraph is for a violation committed after a first conviction of such person under
this paragraph, the maximum punishment shall be doubled with respect to both the fine and
imprisonment.

The permittee must comply with all conditions of this operating permit. Any permit noncompliance constitutes
a violation of the Act and is grounds for enforcement action; for permit termination, revocation and reissuance,
or modification; or for denial of a permit renewal application.

The Part 70 Operating Permit program requires three types of reports to be filed for all permits.
All required reports must be certified by a responsible official.

Report #1: Monitoring Deviation Report (due at least every six months)

For purposes of this operating permit, the Division is requiring that the monitoring reports are due every six
months unless otherwise noted in the permit. All instances of deviations from permit monitoring requirements
must be clearly identified in such reports.

For purposes of this operating permit, monitoring means any condition determined by observation, by data from
any monitoring protocol, or by any other monitoring which is required by the permit as well as the
recordkeeping associated with that monitoring. This would include, for example, fuel use or process rate
monitoring, fuel analyses, and operational or control device parameter monitoring.

Report #2: Permit Deviation Report (must be reported “promptly”)

In addition to the monitoring requirements set forth in the permits as discussed above, each and every
requirement of the permit is subject to deviation reporting. The reports must address deviations from permit
requirements, including those attributable to upset conditions and malfunctions as defined in this Appendix, the
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probable cause of such deviations, and any corrective actions or preventive measures taken. All deviations from
any term or condition of the permit are required to be summarized or referenced in the annual compliance
certification. :

For purposes of this operating permit, “malfunction” shall refer to both emergency conditions and malfunctions,
Additional discussion on these conditions is provided later in this Appendix.

For purposes of this operating permit, the Division is requiring thai the permit deviation reports are due as set
Jorth in Genera! Condition 21. Where the underlving applicable requirement contains a definition of prompt or
otherwise specifies a time frame for reporting deviations, that definition or time frame shall govern. For
example, quarterly Excess Emission Reports required by an NSPS or Regulation No. 1, Section 1V,

In addition to the monitoring deviations discussed above, included in the meaning of deviation for the purposes
of this operating permil are any of the following:

(1 A situation where emissions exceed an emission limitation or standard contained in the permit;

(2) A situation where process or control device parameter values demonstrate that an emission limitation or
standard contained in the permit has not been met,

- (3) A situation in which observations or data collected demonstrates noncompliance with an emission
limitation or standard or any work practice or operating condition required by the permit; or,

4 A situation in which an excursion or exceedance as defined in 40CFR Part 64 (the Compliance
Assurance Monitoring (CAM) Rule) has occurred. (only-if the emission point is subject to CAM)

For reporting purposes, the Division has combined the Monitoring Deviation Report with the Permit Deviation
Report.

Report #3: Compliance Certification (annually, as defined in the permit)

Submission of compliance certifications with terms and conditions in the permit, including emission fimitations,
standards, or work practices, is required not less than annually.

Compliance Certifications are intended to state the compliance status of each requirement of the permit cver the
certification period. They must be based, at a minimum, on the testing and monitoring methods specified in the
permit that were conducted during the relevant time period, In addition, if the owner or operator knows of other
matenial information (i.e, information beyond required monitoring that has been specifically assessed in relation
to how the information potentially affects compliance status), that information must be identified and addressed
in the compliance certification. The compliance certification must include the following:

» The identification of each term or condition of the permit that is the basis of the certification;
»  Whether or not the method(s) used by the owner or operator for determining the compliance

status with each permit term and condition during the certification period was the method(s)
specified n the permit. Such methods and other means shall include, at a minimurmn, the methods
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and means required in the permit. If necessary, the owner or operator also shall identify any
other material information that must be included in the certification to comply with section
113(c)(2) of the Federal Clean Air Act, which prohibits knowingly making a false certificaticn or
omitting material information;

e The status of compliance with the terms and conditions of the permit, and whether compliance
was continuous or intermittent. The certification shall identify each deviation and take it into
account in the compliance certification, Note that not all deviations are considered viniations.'

» Such other facts as the Division may require, consistent with the applicable requirements to
which the source is subject, to determuine the compliance status of the source.

The Certification shall also identify as possible exceptions to compliance any periods during which compliance
is required and in which an excursion or exceedance as defined under 40 CFR Part 64 (the Compliance
Assurance Monitoring (CAM) Rule) has occurred. {only for emission points subject to CAM)

Note the requirement that the certification shall identify each deviation and take it into account in the
compliance certification. Previously submitted deviation reports, including the deviation report submitted at the
time of the annual certification, may he referenced in the compliance certification.

Startup, Shotdown, Malfunctions and Emergencies

Linderstanding the application of Startup. Shutdown, Malfunctions and Emergency Provisions, is very important
in both the deviation reports and the annual compliance certifications.

Startup, Shutdown, and Malfunctions

Please note that exceedances of some New Source Performance Standards {NSPS) and Maximum Achievable
Control Technology (MACT) standards that occur during Startup, Shutdown or Malfunctions may nat be
considered to be non-compliance since emission limits or standards often do not apply unless specifically stated
in the NSPS. Such exceedances must, however, be reporied as excess emissions per the NSPS/MACT rules and
would still be noted in the deviation report. In regard to compliance certifications, the permittee should be
confident of the information related to those deviations when making compliance determinations since they are
subject to Division review. The concepts of Startup, Shutdown and Malfunctions also exist for Best Available
Control Technology (BACT) sources, but are not applied in the same fashion as for NSPS and MACT sources.

Emergency Provisions

Under the Emergency provisions of Part 70, certain operational conditions may act as an affirmative defense
against enforcement aciion if they are properly reported.

For example, given the various emissions limjtations and monitoring requirements to which a source may be
subject, a deviation from one requirement may not be a deviation under another requirement which recognizes
an exception and/or special circumstances relating to that same event.

Operating Permit Number: 56QPR0O132 First Jssued: 5/1/01
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DEFINITIONS

Malfonction (NSPS) means any sudden, infrequent, and not reasonably preventable failure of air pollution
control equipment. process equipment, or a process 1o operate in a normal or usual manner. Failures that are
caused in part by poor maintenance or careless operation are not malfunctions.

Malfunction (SIP) means any sudden and unavoidable fajlure of air pollution control equipment or process
equipment or unintended fallure of a process to operate in a normal or usual manner. Failures that are primarily
caused by pcor maintenance, careless operation, or any other preventable upset condition or preventable
equipment breakdown shall not be considered malfunctions.

Emergency means any situation arising from sudden and reasonably unforeseeahble events beyond the control of
the source, including acts of God, which situation requires immediate corrective action to restore normal
operation, and that cavuses the source to exceed a technology-based emission limitation under the permit, due to
unavoidable increases in emissions attributable to the emergency. An emergency shall not include
noncompliance to the extent caused by improperly designed equipment, lack of preventative maintenance,
careless or improper operation, Or operator error.
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Monitoring and Permit Deviation Report - Part [

l. Following is the required format for the Monitoring and Permit Deviation report to be submitted to the

Division as ser forth in General Condition 21, The Table below must be completed for all equipment or
processes for which specific Operating Permit terms exist.

2. Part II of this Appendix B shows the format and information the Division will require for describing
periods of monitoring and permit deviations, or malfunction or emergency conditions as indicated in the
Table below. One Part [1 Form must be completed for each Deviation. Previously submitted reports
(e.g. EER’s or malfunctions) may be referenced and the form need not be filled out in its entirety.

FACILITY NAME: Public Service Company — Hayden Sltation
OPERATING PERMIT NO: 860PRO132

REPORTING PERIOD: (see first page of the permit for specific reporting period and dates)
Deviations noted Malfunction/
During Period? Emergency
Condition
Operating Reported During
Permir Unit Perigd?
1D ) Unit Description YES NO YES | NO
BGO) Boiler No. 1, Riley-Swoker, Model No. 2488, Serial No. 3447, Front-

Fired Boiler, Rated at 1,963 mmBtu/hr, Coal-Fired, with Natural Gas
and No. 2 Fuel Oil Used for Startup, Shuidown and/cr Flame
Stabilization.

BOO2 Boiler No. 2, Combustion Engineering, Model and Serial No. 1337,
Tungentially Fired Boiler, Rated at 2,712 mmBtwhr. Coal-Fired with
No. 2 Fuel Oil Used for Startwp, Shutdown and/or Flame
Stabilization.

Foou Fugitive Particulate Emissions from Coal Handhng aned Storage
{Truck Unloading, Storage File and Coal Dozing)

FO02 Fugitive Particulate Emissions from Ash Handling and Disposal

FOO3 Fugitive Paruculate Emissions from Paved and Unpaved Roads

F0O01 Ash Silo

POO2 Coal Handling System (Conveying and Crushing)

PO3 Twao (2) Recycle Ash Silos

PO Two {2} Recycle Mixers

P03 Two (2} Lime Silos

PO0& Two (2) Ball Mill Slakers

MOOL Cooling Tower for Unil Ne. 1, Rated at 84,600 GFM

M0O02 Cooling Tower for UnitNo. 2 - Rated at 134 000 GPM

B003 Kewanee Wel-Back Scotch Boder, Type LW-892-01, Serial No.

3367, Rated at 25 mmBww'hr. MNo. 2 Fael Oil-Fired.

General Conditiens

Insignificant Actvities

Operating Permit Number: 960PRO132
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' See previous discussion regarding what is considered to be a deviation. Determination of whether or not a deviation has necurred
shall be based on a reasonable inguiry using readily avatlable information.
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Monitoring and Permit Deviation Report - Part Il

FACILITY NAME: Public Service Company — Hayden Station

OPERATING PERMIT NO: 960PR(O132

REPORTING PERIOD;

Is the deviation being claimed as an: Emergency Malfunction N/A
(For NSPS/MACT) Did the deviation occur during:  Startup Shutdown Malfunction

Normal Operation
OPERATING PERMIT UNIT IDENTIFICATION:

Qperating Permit Condition Number Citation

Explanation of Period of Deviation

Duration (start/stop date & time)

Acton Taken to Correct the Problem

Measures Taken to Prevent a Reoccurrence of the Problem

Dates of Malfunctions/Emergencies Reported (if applicable)

Deviation Code (for Division Use Only)

SEE EXAMPLE ON THE NEXT PAGE

Operating Permit Number: 960PRO132
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EXAMPLE

FACILITY NAME: Acme Corp.

OPERATING PERMIT NO: 960PZZXXX
REPORTING PERIOD: 1/1706 - 6/30/06
Is the deviation being claimed as an: Emergency Malfunction _ XX N/A

(For NSPS/MACT) Did the deviation occur during:  Startup Shutdown Malfunction
Normal Operation :

OPERATING PERMIT UNIT IDENTIFICATION:
Asphalt Plant with a Scrubber for Particulate Control - Unit XXX

Operating Permit Condition Number Citation

Section I1, Condition 3.1 - Opacity Limitation

Explanation of Period of Deviation

Slurry Line Feed Plugged
Duration

START- 1730 4/10/06
END- 1800 4/10/06

Action Taken to Correct the Problem

Line Blown Out

Measures Talen to Prevent Reoccurrence of the Problem

Replaced Line Filter

Dates of Malfunction/Emergencies Reported (it a

5/30/06 10 A. Einstein, APCD

Deviation Code (for Division Use Only)

Operating Permit Number: 960PR0O132 First Issued: 5/1/01
' Renewed: 4/1/09
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Monitoring and Permit Deviation Report - Part ITT
REPORT CERTIFICATION
SOURCE NAME: Public Service Company — Hayden Station
FACILITY IDENTIFICATION NUMBER: 1070001
FERMIT NUMBER: 960PR0132

REPORTING PERIOL: (see first page of the permit for specific reporting period and dates)

All information for the Title V Semi-Annual Deviation Reports must be certified by a responsible official as
defined in Colorado Regulation No. 3, Part A, Section L.B38. This signed certification document must be
packaged with the documents being submitted.

STATEMENT OF COMPLETENESS

I have reviewed the information being submitted in its entirety and, based on information and belief '
formed after reasonable inquiry, I certify that the statements and information contained in this submiital
are true, accorate and complete.

Please note that the Colorado Statates state that any person who knowingly, as defined in Sub-Section 18-
1-501(6), C.RS., makes any false material statement, representation, ar certification in this document is
guilty of a misdemeanor and may be punished in accordance with the provisions of Sub-Section 25-7
122.1, CRS.

Printed or Typed Name Title

Signature Date Sizned

Note: Deviation reports shall he sabmitted to the Division at the address given in Appendix D of this
permit. No copies need be sent to the US. EPA.

Operating Permit Number: 960PRO132 - First Issued: 5/1/0]
Renewed: 4/1/09
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APPENDIX C

Regquired Format for Annual Compliance Certification Report

no codes ver 2/20/Q7

Following is the format for the Compliance Certification report to be submitted to the Division and the U.S.
EPA annually based on the effective date of the permit. The Table below must be completed for all equipment
or processes for which specific Operating Permit terms exist.

FACILITY NAME: Public Service Company — Hayden Station
OPERATING PERMIT NO: 960PRO132

REPORTING PERIOD:

L. Facility Status

__ During the entire reporting pericd, this source was in compliance with ALL terms and conditions contained
in the Permit, each term and condition of which is identilied and included by this reference. The method(s)
used to determine compliance is/are the methodis) specified in the Permit.

___ With the possible exception of the deviations identified in the table below, this source was in compliance
with all terms and conditions contained in the Permit, each term and condition of which is identified and
included by this reference, during the entire reporting period. The method used to determine compliance {or
each term and condition is the method specified in the Permit, unless otherwise indicated and described in the
deviation report(s). Note that not all deviations are considered violations.

Operating Unit Description Deviations Repored ' Monitoring Was Compliance
Permit Unit Methed per Continuous or
D Permit? Iniermittent
Previous | Current | YES NO | Continuous | Intermittent
Boo1 Boiler No. 1. Riley-Stoker, Model No.

2480, Serinl Ne. 3447, Front-Fired
Boiler, Rated ar 1,963 mmBru/hr. Coal-
Fired, with Natyral Gas and Ne., 2 Fuel
il Used for Seartup, Shudewn and/or
Flame Stabilization.

BOO2 Boiler Na. 2, Combustion Engineering,
Model and Serial No. 1337, Tangentially
Fired Boiler, Rared at 2,712 mmBtuwhe.
Coal-Fired with No. 2 Fuel OQil Used for
Startup, Shutdewn and/or Flame
Stabilization.

FoO1 Fugzitive Particulate Emuissions from Coal
Handling and Stwrage (Trock Unloading.
Storage File and Coal Dozing)

Operating Permit Number: 960PROI32 First Issued: 5/1/0]
Renewed: 4/1/09
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Cperating Unit Description Deviations Reported * Monitoring Was Compliance
Permit Unit Method per Continuows or
m Permit?? Intermitrent’
Previous | Curreni YES NO | Conntinuous | Intermittent
Fo0z Fugitive Pariculate Emissions from Ash
Handling and Disposal : :
3 FoQ3 Fugitive Particulate Emissions from

. Paved and Unpaved Roads
PoO1 Ash Silo

F002 Coal Handling Sysiem (Conveying and
Crushing)
POO3 Two (23 Recvcle Ash Silos

PO Two (2) Recycle Mixers
PO0S Twa (2) Lime Silos
PO0G Twa {2} Ball Mill Slakers

MO01 Cooling Tower for Unit No. 1, Rated at
84,000 GPM

MO0Q2 Cooling Tower for Unit No. 2 - Rared at
134,000 GFM -

BoO3 Kewanee Wet-Back Scotch Boiler, Type
LW.-892-01, Serial No, 9367, Rated at 23
mmBtwhr., No. 2 Fus! Oil-Fired.

General Conditions
Insignificant Activities *

"If deviations were noted in a previous deviation report, put an “X" under “previous”. If deviations were noted in the current
deviation report {i.e. for the last six months of the annual reportng period), put an “X"” under “corrent”.  Mark both columns if bath

apply.

?Nuowe whether the method(s} used to determine the comptiance status with each term and condition was the method(s) specified in the
perrmit, IF it was not, mark *“no” and attach additional informaiion/explanation.

3 . . " . . . . “ .

Note whether the compliance stamus with of each term and condition provided was conlinuous or intermittent. “loiermittent
Compliance” can mean either that zoncompliance bas occurred or that the owner or operator has data sufficient o cerlify compliance
only on an interminent basis. Certification of intermitient compliance therefore does not necessarily mean thar any noncompliance
has occurred.

NOTE:

The Periodic Monitoring requirements of the Operating Permit program rule are intended o provide assurance ihar even in the
absence of a continuous system of monitoring the Thie V source can demonstrate whether it has operated in continnous compliance
tor the duration of the reporting period. Therefore, if a source 1) conducts all of the monitoring and recordkeeping required in its
permit, even if such acrivities are done periodically and not continuously, and if 2) such momtoring and recordkeeping does not
indicate non-compliance, and if 3y the Responsible Official is not aware of any credible evidence that indicates non-compliance, then
the Responsible Official can certify that the emission point{s) in question were in continuous compliance during the applicable ime
period.

* Compliance status for these sources shall be based an a reasonable inquiry.using readily available information.

Operating Permit Number. 960PRO132 First Issued: 5/1/01
Renewed: 4/1/09
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I1. Status for Accidental Release Prevention Program:

A. This facility is subject is not subject to the provisions of the Accidental

Release Prevention Frogram (Section 112(r) of the Federal Clean Air Act)

B. If subject: The facility is is not in compliance with all the
requirements of section 112(r).

1. A Risk Management Plan will be has been submitted to the
appropriate authority and/or the designated central location by the required date.

I11. Certification

All information for the Title V Semi-Annual Deviation Reports must be certified by a responsible official as
defined in Colorado Regulation No. 3, Part A, Section 1.B.38. This signed certification document must be
packaged with the documents being submitred.

I have reviewed this certification in its entirety and, based on information and belief formed after
reasonable inquiry, I certify that the statements and information contained in this certification are true,
accurate and complete,

Please note that the Colorado Statntes state that any person who knowingly, as defined in § 18-1-501(6),
C.R.S., makes any false material statement, representation, or certification in this document is guilty of a
misdemeanor and may be punished in accordance with the provisions of § 25-7 122.1, CR S.

Printed or Typed Name Title

Signature Date Signed

NOTE: All compliance certifications shall be submitted to the Air Pollution Control Division and to the
Environmental Protection Agency at the addresses listed in Appendix D of this Permit.

Operating Permit Number: 960PRO132 First Issued; 5/1/01
Renewed: 4/1/09



Air Pollution Contro] Division ' :
Colorado Operating Permit Appendix D
Notification Addresses . Page |

APPENDIX D
Notification Addresses
1. Air Pollution Control Division

Colorado Department of Public Health and Environment
Air Pollution Control Division

Operating Permits Unit

APCD-S8S-B1

4300 Cherry Creek Drive S.

Denver, CO 80246-1530

ATTN: Jim King
2. United States Environmental Protection Agency
Compliance Notifications:

Office of Enforcement, Compliance and Environmental Justice
Mail Code 8ENE-T ‘

1).S. Environmental Protection Agency, Region VIIT

1385 Wynkoop Street

Denver, CO §0202-1129

Permit Modifications, Off Permit Changes:

Office of Partnerships and Regulatory Assistance
Air and Radiation Programs, 8P-AR

U.S. Environmental Protection Agency, Region VIII
1595 Wynkoop Street

Denver, CO 80202-112%

(Operating Permit Number: 960PRO132 First Issued: 5/1/01
Renewed: 4/1/09
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APPENDIX E

Permit Acronyms

Listed Alphabetically:

AIRS -
ApP-42 -
APEN -
APCD -
ASTM -
BACT -
BTU -
CAA -
CCR -
CEM -
CF -

MMscf -
Mhdscfd -
N/A or NA -
NOy -
NESHAP -
INSPS -

p-

PE -

PM -

PM: -

Aerometric Information Retrieval Syvstem

EPA Document Compiling Air Pollutant Emission Factors
Air Pollution Emission Nortice (State of Colorado)
Air Pollution Control Division (State of Colorado)
American Saciety for Testing and Materials

Best Available Control Technology

British Thermal Unit

Clean Air Act (CAAA = Clean Air Act Amendments)
Colorado Code of Regulations

Continuous Emissions Monitor

Cubic Feet (SCF = Standard Cubic Feet)

Code of Federal Regulations

- Carbon Monoxide

Continuous Opacity Momitor .

Colorado Revised Stature

Emissjion Factor

Environmental Proteclion Agency

Fuel Input Rate in mmBrtu/hr

Federal Register

Grams

(Galion

Gallons per Minute

Hazardous Air Pollutants

Horsepower :
Horsepower Hour (G/HP-HR = Grams per Horsepower Hour)
Lowest Achievable Emission Rate

Pounds

Thousand

Million

Million Standard Cubic Feet

Million Standard Cubic Feet per Day

Not Applicable

Nitrogen Oxides

National Emission Standards for Hazardous Air Pollutants
New Source Performance Standards

Process Weight Rate in Tons/Hr

Particulate Emissions

Particulate Matter

Particulate Matter Under 10 Microns

Operating Permit Number: 960PR0O 132

First Issued: 5/1/01
Renewed: 4/1/09
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PSD-  Prevention of Significant Deterioration
PTE - Potential To Emit
RACT - Reasonably Available Control Technology
SCC - Source Classification Code
SCF - Standard Cubic Feet
SIC - - Standard Industrial Classification
50;- Sulfur Dioxide
TPY - Tons Per Year
TSP - Total Suspended Particulate
VOC - Volatile Organic Compounds
Operating Permit Number; 960PRO132 First lssued: 5/1/01

Renewed: 4/1/09
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APPENDIX F

Permit Modifications

DATE OF TYPE OF SECTION DESCRIPTION OF REVISION
REVISION | MODIFICATION NUMBER,
CONDITION
NUMBER
Operating Permit Number: 960PRO132 . First Issued: 5/1/01

Renewed: 4/1/08
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APPENDIX G

Compliance Assurance Monitoring Plan

I Background

a.

Emission Unit Description:

Boiler No. 1 (Unit [}, Riley-Stoker, Model No. 2489, Serial No. 3447, Front-Fired Boiler, Rated
at 1,963 mmBtwhr. Coal-Fired with Natural Gas and/or No. 2 Fuel Ol Used for Startup,
Shutdown and/or Flame Stabilization.

Boiler No. 2 (Unit 2), Combustion Engineering, Model and Serial No. 1337, Tangentially-Fired
Boiler, Rated at 2,712 mmBtu/hr. Coal-Fired with No. 2 Fuel Oil Used for Startup, Shutdown
and/or Flame Stabilization.

Applicable Regulation, Emission Limit, Monitorine Requirements:

Regulations: Operating Permit Condition 1.] (underlying condivon from Long-
Term Strategy Review and Revision of Colorado’s State
Implementation Plan for Class I Visibility Protection Part [
Hayden Station Reguirements (B/15/96), as approved by EPA ar 62
FR 2305 {1/16/97), Section V1.C.V.8.c.ii.(2))

Emission Limitations: PM  0.03 Ib/mmBtu, averaged over three (3) two hour 1est runs
(for each boiler)

Monitoring Requirements:  Visible Emissions (Opacity) and Preventative Maintenance

Control Technology:

Both boilers are equipped with a fabric filter dust collector (FFDC) to control particulate matter
emissions generation from the combustion of coal. The FFDCs have a particulate removal
efficiency greater than 99%.

Operating Permit Number: 960PR0O132 4 First Issued: 5/1/01

Renewed: 4/1/09
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II Monitoring Approach

Indicator 1

Indicator 2

l. Indicntor

Visible Emissipns {Opacity)

Preventadve Maintenance

Measurement Approach

{ Continuons Opacity Maomitor (COM3.

Opacity emissions will monitered by a

Internal inspections of the baghouses will
be conducied semi-annually, Each
baghouse is inspected visually for
deterioralion and areas of corrosion or
erosion. The bags are inspected for holes
and rears, and are repaired and replaced
as necessary. Door seals are inspecied
for tightness. '

H. Indicator Range

An excursion is defined as an opacity
value grearer than 13% for more (han 60
seconds. When this oc¢curs, the last
compartment 10 be cleaned in automaltic
cycle s isolared.

An excursion is also defined as any 24
hour period i which the average opacity
exceeds the baseline level eslablished by
the performance 1est required by
Condition 1.12.

In addilion to the above, when an
excursion  occurs, the  appropriae
corrective aclion is made and repairs
and/or  replacements are made a3
necessary,

A history of the correction action(s) will
be maintained at the facility and made

An excursion is defined as falwe (o

perform  the semi-annual  inspechon
within 60 days of its scheduled
completion date.

An excursion triggers an immediate

inspection.

). Perfarmance Criteria

available upon request.

4. Data Representativeness

_inerease in parnculate matter emissions.

An increase in visible emissions (apacity)
under steady-state operating conditions is
an indirect indicaion of a poleniial

linernal inspections can be used (o
idemify forn bags aodfor bags with
diminished tegrity. Torn. bags and/or
bags with diminished integrity can be an
indication of baghouse issues and
poentially an increase in  pariculate
mitter emissions.

b. Verification of Operational Status

Operationai stamus shall be demonstrated
through the continsous process on/off
signal recorded by the Data Acquisition
and Hardling System (DAHS).

Documeniation in plam records  will
serve as the verification .that the semi-
annual inspection has been perfonmed.

¢. QA/QC Practices and Criteria

The COM equipinent and data quality
assurance 5 in comformanion with the
applicable requirements in 40 CFR Part
60 and the jnternal CEM Quality
Control/Quality  Assurance  program
developed in accordance with 4 CFR |

Part 73. J

Trained personnel perform inspections
and maintenance using an established
procedures  and  checklist. Such |
procedures and checklists shall be made
available to the Division upon request.

Operating Permit Number: 360PR0O132

First Issued: 3/1/01
Renewed: 4/1/09
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Indicator 1

Indicator 2

d. Monitoring Frequency

Contnuous

Semi-Annoal

g. Dama Collection Procedures

Opacity measurements will be performed
in accordance with the requirements in 40
CFR Part 60 Svubpant A § 60.13. The

Results of inspections and mainlenance
activities are recorded by the plant and
made available upan reguest.

emissions data will be stored in the unit's
DAHS.

COM data shall be reduced 10 6-minute = N/A
averages as tequired by 40 CFR Part 60
Subpart A § 60,13, All &minue
averages in each 24-hour peried (7 am (o
7 om) will be averaged together o get a
24-hour average, Perods of startup,
shuidown and malfunciion may be

excluded from the 24-hour average.

£. Averaging Time

III. Justification

a. Background:

The pollutant specific emission units are two (2) coal fired boilers. Each boiler is equipped with a
FFDC to control particulate matter emissions.

Particulate matter removal 1s acconiplished by passing the flue gases through a porous fabric material.
The solid particles buildup on the fabric surface to form a thin porous layer of solids. This layer works
in conjunction with the fabric material to trap the particulate matter. According to the CAM plan
submitted by the source, the baghouse manufacturer guarantees a particulate removal efficiency grearter
than 99%, with the tota] concentration at standard conditions guaranieed at 0.007 gridscf and a
particulate emission rate of 0.013% Ib/mmBtu, The results of the performance test conducted in 1999
demonstrated that the removal of particulate matter emissions exceeded manufacturer’s guarantees, as
indicated below:

Particulate Matter Emissions
Emission Unit lb/mmBu Gr/dsel
Umt1 00122 0.0056
Unir2 0.0104 0.0062
b. Rationale for Selection of Performance Indicators

Monitoring of the baghouse operational parameters is intended w keep the baghouse operating within
the manufacturer’s specifications. Based on the manufacturer’s guarantees and actual performance test
data on these units, it can be concluded that when the baghouse emissions controls are operated as
designed, particulate emissions are controlled to levels well below the applicable particulate emission
standard. As such, the requirements of compliance assurance monilering for particulate matter
emissions from these units can be accomplished through the monitoring of the selected performance

First Issued; 5/1/01
Renewed: 4/1/09
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indicators. Monitoring these indicators will signal the potential need for corrective actions to avoid
potential problems with any of these factors.

Potential issues in the operaticn of a baghouse that can compromise its ability to effectively control
particulate emissions can generally be categorized as issues with torn and/or broken bags or seals, and
characteristics of the ash cake on the bags, The indicators described below were selected for their ability
to provide an indication or warning of potential problems with any of these factors.

Visible Emissions {Opacity)

Based on the relationship between particulate matier in a flue gas stream and opacity, an increase in
opacity is a valid indication of increased pariculate emissions due to compromised baghouse
performance. Increased opacity emissions from typical levels, such as a sudden spike or a gradual
increase are an indication that baghouse performance has decreased.

Preventative Maintenance

Preventative maintenance is performed on the baghouses to ensure that they are operated and maintained
in accordance with the manufacturer’s guidelines.

Rationale for Selection of indicator Ranges

Visible emissions (opacity)

A spike 1n opacity, defined as an opacity reading greater than 15% for sixty (60) seconds is an indication
that a bag in that compartment has failed. The compartment is isolated and the bags in the compartment
are inspected.

Although the source proposed an indicator range of “an increase in opacity above bhaseline conditions
during normal operations to opacity emissions greater than 10% over an extended period of time”, the
Division considered such a range to be inappropriate, since neither the time period was defined and it
was hot clear how the 10% opacity related to the PM emission limitations. Therefore, the Division is
including as CAM, an indicator range consistent with the monitoring used for the PM emistion
limitations that have been set for new (constructed after February 28, 2005) elecwric utility steam
generating units in 40 CFR Part 60 Subpart Da. Since the monitoring set in the NSPS is for the same
control device (fabric filter) and pollutant (PM), the Division considers that this monitoring is
appropriate and represents presumptively acceptable monitoring in accordance with the provisions in 40
CFER Part 64 § 64.4(b)(1}{4). Therefore, an excursion will be any 24-hour average opacity that exceeds
the baseline leve! established by the performance test. Note that as provided for in 40 CFR Pan 60
Subpart Da § 60.48Da(0)(2)(iv), periods of startup, shutdown and malfunction may be excluded from
the 24-hour average. In addition, the baseline opacity level will be set using the same methedology
specified in 40 CFR Part &0 Subpart Da § 60.48Da(o}(2)(ii1), except that the opacity add-on (specified as
2.5% specified in the NSPS) will be based on the resulis of the performance test.

Operating Permit Number: 960PRO132 * First Issued: 5/1/(H

Renewed: 4/1/09
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Preventative Maintenance

Failure to conduct scheduled semi-annual inspections and maintenance per the facility’s internal
preventative maintenance program may compromise the ability of the FFDC to function as designed. As
such, inspections are performed as required in order to ensure proper baghouse function and perform
required repairs and maintenance of the bags as needed.

Operating Permit Number: 960FPR0132 First Issued: 5/1/01
Renewed: 4/1/09
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TECHNICAL REVIEW DOCUMENT
" For :
RENEWAL / MODIFICATION of OPERATING PERMIT 960PRO132

Public Service Company — Hayden Station
Routt County
Source 1D 0010097 -

Prepared by Jacqueline Joyce
July and September 2007, February, June, July, September and December 2008

L. Purpose:

This document will establish the basis for decisions made regarding the applicable
requirements, emission factors, monitering plan and compliance status of emission units
covered by the renewed Operating Permit proposed for this site. The original Operating
Permit was issued May 1, 2001, The expiration date for the permit was May 1, 2006.
However, since a timely and complete renewal application was submitted; under
Colorado Regulation No. 3, Part C, Section IV.C all of the terms and conditions of the
existing permit shall not expire untit the renewal Operating Permit is issued and any
previously extended permit shield continues in full force and operation. This docurment
is designed for reference during-the review of the proposed pemit by the EPA, the
public, and other interested parties. The conclusions made in this report are based on
information provided in the renewal application submitted April 1, 2005, comments on
the draft permit submitted on September 23, 2008, comments received on the draft
permit on November 6, 2008 during the public comment period (October 8 — November
7, 2008), previous inspection reports and various e-mail correspondence, as well as
telephone conversations with the applicant. A request for a minor modification to this
Operating Permit was submitted on September 13, 2007. The minor modification and
renewal are being processed concurrently. Please note that copies of the Technical
Review Document for the original permit and any Technical Review Documents
associated with subsequent modifications of the original Operating Permit may be found
in the Division files as well as on the Division website at

http://www.cdphe state.co.us/ap/Titlev.html. This narrative is intended only as an
adjunct for the reviewer and has no legal standing.

Any revisions made to the underlying construction permits associated with this facility
made in conjunction with the processing of this Operating Permit application have been
reviewed in accordance with the reguirements of Regulation No. 3, Part B, Construction
Permits, and have been found to meet all applicable substantive and procedural
requirements. This Operating Permit incorporates and shall be considered fo be a
combined construction/operating permit for any such revision, and the permittee shall
be allowed to operate under the revised conditions upon issuance of this Operating
Permit without applying for a revision to this permit or for an additional or revised
construction permit.

Page 1



. Description of Source

This source is classified as an electrical services facility under Standard Industrial
Classification 4911. This facility consists of two coal fired boilers. Unit 1 is rated at 205
MW and Unit 2 is rated at 300 MW. The Unit 1 ignitors utilize either natural gas or No. 2
fuel oil and the Unit 2 ignitors utilize No. 2 fuel oil for startup, shutdown and/cr flame
stabilization. As part of a Consent Decree, entered by the United States District Court
on August 19, 1996, Civil Action 83-B-1749, the following emission control devices were
required to be installed on both Units 1 and 2: low NOx burners with over-fire air (to
control NOx emissions), lime spray dryers (to control SO, emissions) and fabric filter
dusi collectors (to control PM emissions). The Consent Decree required that startup
testing of the control devices on Unit 1 commence by December 31, 1998 and that

~ startup testing of the contrel devices on Unit 2 commence by December 31, 1899. As of
October 18, 1999 all control equipment required by the Consent Decree had been
placed into service. '

In August 1996 the Colorado Air Quality Control Commission (AQCC) adopted revisions
to Colorado's Visibility State Implementation Plan (SIP), specified in a document entitled
“Long-Term Strategy Review and Revision of Colorado’s State Implementation Plan for
Class | Visibility Protection Part I Hayden Station Requirements”, dated August 15,
- 1996. The U.S. EPA approved the Visibility SIP revisions at 62 Federai Register 2305
(January 16, 1897). These revisions, concerning the Hayden Station, implemented and
enforced requirements identified in the Hayden Consent Decree. Only those provisions
of the Consent Decree that dealt with visibility impairment (SO; and opacity) were
included in the Visibility SIP revisions. : '

In addition to the coal fired boilers, other significant sources of emissions at this facility
include fugitive emissions from coal handling, ash handling and disposal and vehicle
traffic on paved and unpaved roads. Point source emissions of particulate matter
include coal crushing and conveying, an ash storage silo, two (2) ash recycle silos
(recycle ash used with lime in the spray dryer), two (2) lime storage silos, two (2) ball
mill siakers (prepares lime slurry for spray dryer) and two (2) recycle mixers (prepares
recycle as slurry for spray dryer). Additional emission units at this facility include two
(2) cooling towers. .

This facility is located four miles east of Hayden at 13125 U.S. Highway 40, in Routt
County. The area in which the piant operates is designated as attainment for all criteria
pollutants.

Wyoming, an affected state, is within 50 miles of the plant. Flattops and Mt. Zirkel
National Wilderness Areas, federal class | designated areas, are within 100 km of this
facility.

The summary of emissions that was presented in the Technical Review Document
(TRD) for the original permit issuance has been modified to more appropriately identify
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the potential to emit (PTE) of both criteria and hazardous air pollutants. Emissions (in
tons/yr) at the facility are as foliows:

EmissionUnit | PM | PMy | SO, NOy | €O | voc | Po' | HAPS
Point Sources
Boiler No. 1 257.94 237.30 1,17.73 | 3,955.05 194.3 23.32 0.16 See
(Unit 1) ' ' Page 21
Boiler No. 2 356.36 327.85 | 1,544.21 | 475142 | 268.44 32.21 c.23
{Unit 2)
Auxiliary Boiler 1.56 0.78 56.31 15.64 391 0.16
Ash Siio 22.39 22.39
| Coal Handling 13.14 622
j System
Recycle Ash 0.09 0.09
Silos
Recycle Ash 0.16 0.16
Mixers
Lime Storage 0.01 0.01
{ Silos
| Ball Mill Slakers 0.8 0.8
| Unit 1 Cooling 323 3.23 12
I Twr
| Unit 2 Cooling 515 5.15 1.9
Twr
Total Point 660.83 603.99 | 2,718.25 B,722.11 466.65 58.79 0.35 32.26
Source .
| Emissians
Fugitive Emissions Sources
Coal Handling 27 7.6 Negl.
| and Storage
| Ash Handling 27.2 o8
| and Disposal ‘
| Paved and 406.6 79.8 |
| Unpaved Roads :
Total Fugitive 460.8 97.2
| Emissions
I
| Totai 1,121.68 701.19 2,718.25 | 8,722.11 466.65 58.79 .39 32.26
!. Emissions

TLead (Pb) emissions are based on emission factors from AP-42, Section 1.1 (Cated 9/98), Table 1.1-17.

Potential to emit used in the above table are based on the following information:

Criteria Pollutants

Potential to emit for the ash silo, ball mill slakers, lime storage silos, recycle ash storage

silos, recycle mixers and Unit 2 cooling tower are based on permitied emissions.
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Potential to emit for NOx, SO, and PM from the main boilers are based on emission
limitations included in the permit (SIP/Consent Decree limits for SO; and PM (0.130
Ib/mmBtu and 0.03 ib/mmBtu, respectively) and Acid Rain limits for NOy (0.46 Ib/mmBtu
for Unit 1 and 0.40 Ib/mmBtu for Unit 2)), the design heat input rate and 8760 hours per
year of operation. PMy; emissions from the main boilers are presumed to be 92% of
PM emissions (per AP-42, Section 1.1 (dated 9/98), Table 1.1-6). VOC and CO
emissions from the main boilers are based on AP-42 emission factors (Section 1.1,

~ dated 9/98, Tables 1.1-3 and 1.1-18) and maximum coal consumption rate. The
maximum coal consumption rate is based on the design heat input rate, the heat
content of the coal from the APEN submltted on April 30 2008 and 8760 hours per year
of operation.

Potential to emit from the auxiliary boiler is based on AP-42 emission factors (Section
1.3, dated 9/98, Tables 1.3-1, 1.3-3 and 1.3-6), an assumed fuel sulfur content of 0.5
weight percent and the maximum fuel consumption rate. The maximum fuel
consumption rate is based on the design heat input rate, an assumed distillate oil heat
content of 140,000 Btu/gal and 8760 hours per year of operation. It should be noted
that although this boiler is subject to a Reg 1 PM limitation, that limit has not been used
to estimate the potential to emit of PM. Since this unit burns a clean fuei and runs
infrequently, the Division considers that using the Reg 1 PM limit to estimate potential to
emit is not appropriate for this unit.

Potential to emit of PM and PMp from the Unit 1 cooling water tower is based on the
maximum walter circulation rate (design rate in gallons per minute and 8760 hours per
year of operation), a total solids content of 56802 ppm.and 0.001 % drift using the
equation included in Section |l, Condition 6.3.3 of the Title V permit. Potential to emit of
VOC is based on the maximum water circulation rate and the emission factor included
in Section Il, Condition 6.3.3 of the permit.

Potential to emit from the coal handling — point sources is based on permitted emissions
(for Unit 2 equipment) multiplied by 2 to account for an additional 4 transfer points (the
original Title V permit application, submitted on February 15, 1996, indicated that there
were 9 transfer points, in permitting the Unit 2 equipment, 5 transfer points were
identified, one was open and considered a source of fugitive emissions — doubling the
Unit 2 permitted emissions accounts for the 4 transfer points not considered in
permitting the Unit 2 equipment).

Potential to emit from fugitive emissions from haul roads, coal handling and ash
handling are based on the estimates provided with the source's comments on the draft
permit, which were submitted on September 23, 2008.

. Hazardous Air Pollutants (HAP)

The potential to emit table on page 3 provides total HAPs for the facility. The
breakdown of HAP emissions by individual HAP and emission unit is provided on page
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21 of this document. HAP emissions, as shown in the table on page 21, are based on
~ the following information:

Potential to emit of HAPS were only determined for the main boilers, the auxiliary boiler
and the cooling water towers. HAPS were not estimated for the other emission units as
HAPs were presumed to be negligible from these sources.

HAP em'issions from the auxiltary boiler are based on AP-42 emission factors {Section
1.3, dated 9/98, Taples 1.3-8 and 1.3-11) and the maximum fuel consumption rate.

HAPS from the cooling water tower are based on permitted VOC emissions for the Unit
2 cooling water tower and calculated potential VOC emissions from the Unit 1 cooling
water tower (all VOC is assumed to be chloroform).

Metal HAP emissions from the main boilers are based on AP-42 emission factors
(Section 1.1, dated 9/98, Table 1.1-18) and the maximum coal consumption rate.
Mercury emissions from the main boilers are based on the average projected mercury
emissions that were used in the development of Colorado's Mercury Rule. HF and HCI
emission from the main boilers were based on the maximum emission factor, in units of
Ibs/ton, determined from reported HF and HCI emissions and coal consumption on
several current APENS (2007, 2006 and 2005 data) and the maximurn coal
consumption rate. '

Note that actual emissions are typically less than potential emissions and actual
emissions are shown on page 22 of this document.

Compliance Assurance Monitoring (CAM) Requirements

The source addressed the applicability of the CAM requirements in their renewal
application and is discussed further in the document under Section Il — Discussion of
Modifications Made, under “Source Requested Madifications”.

MACT Requirements

Case—bv-Case‘ MACT - 112()) (40 CFR Part 63 Subpart B §§ 63.50 thru 63.58)

Under the federal Clean Air Act (the Act), EPA is charged with promulgating maximum
achievable control technology (MACT) standards for major sources of hazardous air
pollutants (HAPs) in various source categories by certain dates. Section 112(j) of the
Act requires that permitting authorities develop a case-by-case MACT for any major
sources of HAPs in source categories for which EPA failed to promulgate a MACT
standard by May 15, 2002. These provisions are commonly referred to as the “MACT
hammer”.

Owners or operators that could reasonably determine that they are a major source of
HAPs which includes one or more stationary sources included in the source category or
subcategory for which the EPA failed to promulgate a MACT standard by the section
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112(j) deadline were required to submit a Part 1 application to revise the operating
permit by May 15, 2002. The source submitted a notification indicating that Hayden
Station was a major source for HAPS, with equipment under the source category for
industrial, commercial and institutional boilers and process heaters).

Since the EPA has signed off on final rules for all of the source categories which were
not promulgated by the deadline, the case-by-case MACT provisions in 112(j) no longer
apply. Note that there is a possible exception to this, as discussed later in this
document (see under industrial, commercial and institutional boiler and process
heaters). ‘

RICE MACT (40 CFR Part 63 Subpart Z2Z277)

The RICE MACT (40 CFR Part 63 Subpart ZZZZ) was signed as final on February 26,
2004 and was published in the Federal Register on June 15, 2004. An affected source
under the RICE MACT is any existing, new or reconstructed stationary RICE with a site-
rating of more than 500 hp.; however, only existing (commenced construction or
reconstruction prior to December 19, 2002) 4-stroke rich burn (4SRB) engines with a
site-rating of more than 500 hp were subject to requirements. There are three diesel
fired engines that are rated at less than 500 hp that are listed. in the insignificant activity
list of the current permit and since all are below 500 hp they are not subject to the RICE
MACT.

In addition, revisions were made to the RICE MACT to address engines < 500 hp at
major sources and all size engines at area sources. These revisions were pubhshed in |
the federal register on January 18, 2008. Under these revisions, existing compression
ignition (Cl) engines, 2-stroke lean burn (2SL8) and 4-stroke lean burn (4SLB) engines
were not subject to any requirements in either Subparts A or ZZZZ (40 CFR Part 63
Subparnt ZZZ7 § 63.6590(b)(3)}. For purposes of the MACT, for engines < 500 hp,
focated at a major source, existing means commenced construction or reconstruction
before June 12, 2006. The three engines included in the insignificant activity list are
considered existing and are therefore not subject to the MACT. Since the source has
not indicated that any additional engines have been installed at the facility, the Division
considers that there are no new engines and therefore, no engines subject to the RICE
MACT.

Industrial. Commercial and Institutional Boilers and Process Heaters MACT (40 CFR
Part 63 Subpart DDDDD)

The final rule for industrial, commercial and institutional boiters and process heaters
was signed on February 26, 2004 and was published in the Federal Register on
September 13, 2004. There are propane portable heaters included in the insignificant
activity list in Appendix A of the permit. However, these units do not meet the definition:
of boiler or process heater specified in the rule (the definition of process heater
excludes units used for comfort or space heat). Therefore the heaters included in the
insignificant activity list would not be subject to the Boiler MACT requirements.
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in addition, as noted in the renewal application, there is an auxiliary boiler at the facility
that is not addressed in either Section H of the permit or in the insignificant activity list.
The boiler is distillate oil-fired, rated at 25 mmBtu/hr and only runs when both of the
coal-fired units are not running. Since the unit is a large existing liquid fuel unit and is
therefore only subject to the initial notification requirements as specified in 40 CFR Part
63 Subpart DDDDD § 63.7506(b)(2). The initial notification was submitted on February
16, 2005, prior to the March 12, 20035 deadline. :

As of Juty 30, 2007, the Boiler MACT was vacated; therefore, the provisions in 40 CFR
Part 83 Subpart DDDDD are no longer in effect and enforceable. The vacatur of the
BoilerMACT triggers the case-by-case MACT requirements in 112(j), referred to as the
MACT hammer, since EPA failed to promulgate requirements for the industrial,
commercial and institutional boilers and process heaters by the deadline. Under the
112(]) requirements (codified in 40 CFR Part 63 Subpart B §§ 63.50 through 63.56)
sources are required to submit a 112(j) application by the specified deadline. As of this
date, EPA has not set a deadline for submittal of 112(j) applications to address the
vacatur of the Boiler MACT. Although this unit was only subject to initial notification
requirements, the Division considers that a 112(j) application should be submitted for
this unit. Therefore, the Division will include this emission unit in Section || of the permit
and -include the requirement to submit a 112(j) application by the deadline set by the
‘Division and/or EPA.

Gasoline Distribution MACTs

A 6,000 gallon underground gasoline tank is included in the insignificant activity list (fuel
storage and dispensing equipment in ozone attainment areas with a throughput less
than 400 gal/day, averaged over 30 days are considered insignificant per Reg 3, Part C,
Section I.E.3.fff). There are potential MACT standards that couid apply to this
operation: Gasoline Distribution (Stage 1) — 40 CFR Part 63 Subpart R (final rule
published in the federal register on December 14, 1994), Gasoline Dispensing Facilities
- 40 CFR Part 63 Subpart CCCCCC {final rule published in the federal register on
January 10, 2008) and Gasoline Distribution Bulk Terminals, Bulk Plants, and Pipeline
Facilities — 40 CFR Part 63 Subpart BBBBBB (final rule published in the federal register
on January 10, 2008). Both of the rules published on January 10, 2008 only apply at
area sources. Since this facility is a major source for HAPS, the requirements in those
rules do not apply to the gasoline tank at this facility. The Gasoline Distribution (Stage
) MACT applies to bulk gasoline terminals and pipeline break-out stations. The
gasoline dispensing equipment at this facility does not meet the definition of a bulk
gasoline terminal or a pipeline break-out station. Therefore, none of the MACT
requirements associated with gasoline distribution apply to the eguipment at this facility.

Federal Clean Air Mercury Rule Requirements

The EPA published final rules to address mercury emissions from coal-fired electric
steam generating units on March. 15, 2005. These rules are referred to as the Clean Air
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Mercury Rule {CAMR), which required mercury standards for new and modified |
emission units and provided a frading program for existing units. Under this program,
sources would be required to get a permit (application due date July 10, 2008) and to
meet monitoring system requirements (instali and conduct certification testing) by
January 1, 2009.

However, on February 8, 2008 a DC Circuit Court vacated the CAMR regulations for
both new and existing units. Therefore, the federal CAMR requirements are not in
effect, as of the issuance date of this renewal permit.

State Clean Air Mercury Rule Requirements

Although the Division did adopt provisions from the federal CAMR rule into our Colorado
Regulation No. 6, Parl A, the Division also adopted State-only mercury requirements in .
Colorado Regulation No. 6, Part B, Section VIIl. As discussed above the provisions
from the federal CAMR rule have been vacated and are no longer applicable. While the
state-only mercury requirements rely in some part of the federal CAMR rule (primarily

for monitoring and reporting requirements), there are emission limitation and permit
requirements that do not rely on the federal rule and are still in effect.

~ To that end, as an existing mercury budget unit each of these units are required to
comply with either of the following standards on a 12-month rolling average basis
beginning January 1, 2014 (Colorado Regulation No. 8, Part B, Section VIII.C.1.b):

0.0174 |b/GWh OR 80 percent capture of inlet mercury

These units would be subject to more stringent mercury standards beginning January 1,
2018 as set forth in Colorado Regulation No. 6, Part B, Section VIII.C.1.¢.

It should be noted that if either Units 1 or 2 qualify as a low emitter (actuat mercury
emissions of no more than 29 Ibs/yr), the mercury standards indicated above do not

apply.

Since the mercury limitations do not apply until 2014 and the permit application is not
due until 18 months prior to commencing construction on the mercury control equipment
(Colorado Regulation No. 6, Part B, Section VIII.D.2) the renewal permit does not
include the state-only mercury requirements.

Regional Haze Requirements

The two coal-fired units at this facility are subject to the regional haze requirements for
best available retrofit technology (BART) and as such a BART analysis was conducted
_ and a permit has been issued to address the BART requirements. The BART
requirements have been included in Colorado Construction Permit 07R0O01138, WhICh
was issued September 12, 2008.
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Although the BART permit inciudes emission limitations for PM, SO, (30-day and 90-
day rolling averages) and NOx, only the NOx emission iimitations are new. The PM and
SO, limitations that were included in the BART permit are the same limitations included
in the current Title V permit, which were based on a Consent Decree, which was
ultimately rolled into Cotorado’s SIP (Long-Term Strategy Review and Revision of
Colorado's State'Implement Plan for Class | Visibility Protection Part I: Hayden Station
Requirements (8/15/96), as approved by EPA at 62 FR 2305 (1/16/97)).

The BART permit specifies that PSCo shall demonstrate compliance with the NOx unit-
specific emission limits no later than 180 days after initial startup of the NOx control
equipment for each unit or as expeditiously as practicable within five years following
EPA approval of the state implementation plan for regional haze that incorporates these
BART requirements, whichever is earlier. The BART permit also requires that an
application be submitted to modify the Title V permit to incorporate the BART
requirements within 12 months after the stariup of the NOx control equipment for the
last unit. Since startup of the NOyx control equipment is set for some time in the future
and the application to modify the Title V permit to include the BART requirements ts not
due until twelve months after installation of the NOx controls for the last unit, the '
renewal permit does not include the provisions from the BART permit (07R0O0113B).

It should be noted that the BART construction permit requires that the source submit
BART progress reports with their Title V semi-annual reports. This report shall include:
1) the installation date (expected or actual) for the BART controls, if any; 2) the
anlicipated date on which the source will achieve the BART emission limits set forth in
this permit (07R0O0113B); 3) a description of progress made since the prior BART
Progress Report toward the installation of BART controls, if relevant, and toward
achieving the BART emission [imits set forth in this permit (07R0O01138B).

. Discussion of Modifibations Made

Source Requested Modifications

April 1, 2005 Renewal Application
The source requested the following changes in their April 1, 2005 renewal application.

Section I, Conditions 5.1 and 5.2

The source has requested a lower limit on the quantity of materials processed through .
the recycle ash silos in order to keep potential pre-control emissions below the major
source level. The source has requested that the throughput limits be reduced from
556,000 tons/yr to 296,000 tons/yr and the emission limits for PM and PMq be dropped
from 0.17 tons/yr to 0.0 tons/yr. In addition, the source has requested that the
throughput limits for the recycle mixers be reduced from 556,000 tons/yr to 296,00
tons/yr and the PM and PM;o emission limits dropped from 0.3 tons/yr to 0.16 tons/yr to
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reflect the throughput changes made to the recycle ash silos. The changes have been
made as requested.

Appendix A — List of Insignificant Activities

Auxiliary Boiler

The source indicated that they had a distillate oil-fired auxiliary boiler on site that is used
to supply auxiliary steam and steam heat to the plant and runs only when both main
coal-fired boilers are down for maintenance. The source indicated that although the
boiler is rated at 25 mmBtu/hr, actual, uncontrolled emissions are less than 2 tons/yr,
therefore the boiler is exempt from APEN reporting requirements and can be considered
an insignificant activity and requested that the boiler be included in the insignificant
activity list.

The source also indicated that although the facility is a major source for HAPS and the
requirements in 40 CFR Part 63 Subpart DODDD, “National Emission Standards for
Hazardous Air Pollutants for Industrial, Commercial, and Institutional Boilers and
Process Heaters" apply. Since the unit is an existing large liquid fuel unit, it is only
subject to the initial notification requirements in accordance with 40 CFR Part 63
Subpart DDDDD § 63.7506(b)(2). The initial notification was submitted on February 16,
- 2005.

Under the “catch-all” language in Colorado Regulation No. 3, emission units cannot take
an exemption from APEN reporting requirements, minor source construction permit
requirements and/or be considered insignificant activities for Title V permitting purposes
if they are subject to MACT requirements. Although this unit was only subject to the
initial notification requirements in the Boiler MACT, as discussed previously in this
document under Section |l — Source Description, the Boiler MACT was vacated and the
provisions in 40 CFR Part 63 Subpart DDDD are not longer in effect and enforceable,
~consequently a 112(j) application is required for this unit. Therefore, the boiler will be
included in Section 1l of the permit. '

In addition, it should also be noted under the “catch-all” language in Colorado
Regulation No. 3, emission units cannot take an exemption from APEN reporting
reguirements, minor source construction permit requirements- and/or be considered
insignificant activities for Title V permitting purposes, if the potential to emit, taking in
account the full design rate and continuous operations triggers PSOD review
requirements. '

Based on AP-42 emission factors (Section 1.3 (dated 9/98), Table 1.3-1 (for boilers <
100 mmBtu/hr) and table 1.3-3) and assuming a fuel heating value of 140,000 Btu/gal,
emissions from the boiler are below the PSD significance level for all pollutants except
. 80, SO, emissions were calculated at 56.3 tons/yr based on a fuel sulfur content of
0.5 weight percent (note that at a sulfur content of less than 0.36 weight percent,
emissions are below 40 tons/yr). To that end, since the facility is a major stationary
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source for purposes of PSD review, the Division must evaluate whether this auxiliary
boiler triggered PSD review requirements.

According to information provided by the source, the auxiliary boiler at the facility
commenced startup October 31, 1974 (note that this auxiliary boiler replaced one that
had been installed in 1968). The first PSD rules were published as final on December
5, 1974 and applied to PM and SO, emissions at certain listed sources, including fossil
fuel fired steam electric plants of more than 1000 mmBtu/hr. However, these rules only
applied to sources that commenced construction on or after June 1, 1975, Therefore,
the auxiliary boiter did not trigger any PSD review requirements.

Other Equipment

In their September 23, 2008 comments on the draft permit the source requested the
following revisions to the insignificant activity list:

» Revised the description under Reg 3, Part C.I1.E.3.b to indicate three (3) 6,500
gallon 12.5% sodium hydroxide tanks.
» Added a 330 gallon sodium hydroxide tank under Reg 3, Part C.IILE.3.n

» Removed the evaporation ponds from Reg 3, Part C.II.E.3.00, since they have
been removed from service

» Added two transformer oil storage tanks under Reg 3, Part C.I1.E 3.aaa
» Added a forklift refueling tank under Reg 3, Part C.Il.E.3.ccc
» Added a diesel fuel tank (coal handling # 1) under Reg 3, Part C.IL.E.3.fff

Complianée Assurance Monitoring (CAM) Assessment

- The CAM requirements apply to any emission unit that uses a control device to meet an
emission limitation or standard and has pre-controlled emissions above the major
source level. There are several emission points at the facility that could potentially be
subject to the CAM requirements. The source provided information regarding the
applicability of the CAM requirements to the emission units at the facility as discussed
below. ‘

Emission sources with no emission limitations

The source identified the following activities as units with no emission limitations and
therefore not subject to the CAM requirements: portions of the coal handling system
(conveying system from unloading to pile (includes both crushers) and the conveying
system from pile to Unit 1}, Unit 1 cooling tower, and fugitive emissions from coat
handling and storage, ash handling and disposal and traffic on paved and unpaved
roads. The Division agrees, that since these emission sources do not have any
emissions limitations, the CAM requirements do not apply.
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.Emission sources with emission limitations

The remaining sources have.emission limitations and would therefore be subject to the
CAM requirements if they used a control device to meet that emission limitation and
have pre-control emissions above the major source level.

Pre-control emissions below the major source level

The source identified the following emission sources as having pre-control emissions
below the major source level and therefore not subject to the CAM requirements: the
ash silo, remaining portions of the coal handling system (conveying from the pile to Unit
2), the recycle ash silos, recycle mixers, lime storage silos, ball mill slakers and the unit
2 cooling water tower. The Division agrees that the coal handiing system, the lime
storage silos, ball mill slakers and the recycle ash mixers have uncontrolled emissions
below the major source level and therefore are not subject to CAM. The Divisions
agrees that with the requested change in throughput imits for the recycle ash silos, that
those emission units also have uncontrolled emissions below the major source level and
therefore are not subject to CAM. The other sources warrant further review and are
discussed below.

Unit 2 coolinc water tower — the cooling water tower is equipped with drift eliminators
which reduce drift to 0.001%. Without the drift eliminators, uncontrolled PM and PMyq
emissions from the cooling water tower would exceed the major source level. However,
the Division considers that the drift eliminators are not considered a control device. In
40 CFR Part 64, § 64.1, control device means “equipment other than inherent process
equipment that is used to destroy or remove pollutants prior to discharge to the
atmosphere...For purposes of this part, a control device does not include passive
control measures, that act to prevent pollutants from forming, such as the use of sealis,
lids or roofs to prevent the release of pollutants”. The Division considers that the drift
eliminators are considered inherent process equipment and are passive devices and as
such are not considered control equipment. Therefore, the Division considers that the
CAM requirements do not apply to the Unit 2 cooling water tower.

Ash Silo — there are essentially two separate activities conducted at the ash silo, loading
and unloading. Separate emission factors are used for each activity and the source
considers that each activity should be considered separately. Emissions from silo
loading are controlled by a baghouse and uncontrolled emissions from this activity are
below the major source level. When ash is unioaded from the baghouse, the ash is
blended with water in a pug mill located at the base of a silo and then released down a
chute to an open truck. The source considers that the unloading process is inherent to
the process, because mixing water with the ash is necessary to make it possible to
handle during the unloading, transport and disposal of the ash. While the Division is not
necessarily convinced that the unloading process {mixing ash with water) is inherent
process equipment, we do not think that it meets the deftnition of control equipment.
The preamble to the CAM rule provides more insight into the control technology
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definition and provides the following (from October 22, 1997 federal reglster page
54912, 3" column, under control devices criterion)

The final rule provides a definition of "control device” that reflects the
focus of Part 64 on those types of control devices that are usually
considered as “add-on” conirols.” This definition does not encompass
all conceivable control approaches but rather those types of control

" devices that may be prone to upset and malfunction, and that are most
likely to benefit from monitoring of critical parameters to assure that
they continue to function property. In addition, a regulatory obligation
to monitor control devices is appropriate because these devices
generally are not a part of the source's process and may not be
watched as closely as devices that have a direct bearing on the
efficiency or productivity of the source.

The Division considers that for the unloading process the operation of the pug mill to
mix the ash with water is not considered an add-on control device and is not the type of
device that would benefit from monitoring critical parameters. Therefore, the Division
agrees that based on the specific provisions in the CAM requirements that unloading
ash from the silo is an uncontrolled activity. Therefore, the Division considers that the
CAM requirements do not apply to the ash silo unloading operations.

Pre-control emissions above the major source level

The source identified both boilers as having pre-control emissions above the major
source level. The boilers are both subject to PM, SO, and NOx emission mitations.
Controlled emissions of these poliutants exceed the major-source level and these units
use emission controls (baghouse for PM, lime spray dryer for SO; and low NOyx burners
and over-fire air for NOy) to meet their emission limitations. Therefore, the boilers are
potentially subject to the CAM requirements.

The boilers are subject to SO; and NOx emission limitations under the Acid Rain
- Program (Section Il of the current permit). Pursuant to 40 CFR Part 64 § 64.2(b}(1)(iii),
the CAM requirements do not apply to Acid Rain Program emission limitations.

Both boilers are subject to several SOz emission limitations and Unit 2 is subject to a 3-
hour NOx limitation. The current Title V permit requires that the source use continuous
emission monitoring systems to demonstrate compliance with the SO, and NOx
emission limitations. Therefore, since the Title V permit specifies a continuous
compliance method for these emissicn limitations, the CAM requirements do not appiy
in accordance with the provisions in 40 CFR Part 64 § 64.2(b)(1)(iv).

CAM does apply to the boilers with respect to the PM emission limitations. Note that
although the units are both subject to opacity limits, they are not emission limitations
subject to CAM requirements. The source submitted a CAM plan with their renewal

application. in their CAM plan, the source proposed visible emissions, pressure
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differential and preventative maintenance as indicators. For visible emissions,
excursions are identified as an opacity value exceeding 15% for more than 10 seconds
and any long term increase in opacity of 10% above baseline levels for normal
operation. For pressure differential, an excursion is defined as an increase in
differential pressure of 3 inches of water column or greater from normal baseline levels
accompanied by a sustained increase in opacity over 10%.

The Division has reviewed the CAM plan submitted and while we accept the blan in
part, we consider that changes to the plan are necessary. The Division considers that
the following changes are necessary to the plan.

Visible Emissions

The Division accepts the indicator range of 15% opacity for more than 10 seconds and
will include this in the permit. In their September 23, 2008 comments on the draft
permit, the source requested that the 15% opacity indicator be revised to specify the
duration as 60 seconds, rather than 10 seconds. The Division has revised this indicator
as requested.

The second indicator range of “a long term increase in opacity emissions from baseline
conditions during normal operations to opacity emissions greater than 10% over an
extended period of time” is non-specific as to the time frame and it is not clear that the
10% opacity represents an acceptable opacity level as an indicator range. Therefore,
the Division will include as CAM, the compliance provisions required for new
(constructed after February 28, 2005) electric utility steam generating units subject to
PM fuel based emission limitations (i.e. units of Ib/mmBtu) in 40 CFR Part 60 Subpart
Da, since such monitoring represents presumptively acceptable monitoring in
accordance with the provisions in 40 CFR Part 64 § 64.4(b)(1)(4). The compliance
provisions required by Subpart Da requires that a baseline opacity level be set during a
performance test and then requires monitoring on a 24-hour average. If the opacity 24-
hour average exceeds the baseline level, then the source must investigate and take the
appropriate corrective action. Note that as provided for in 40 CFR Part 60 Subpart Da §
60.48Da(0)(2)(iv), periods of startup, shutdown and malfunction may be excluded from
the 24-hour average.

The baseline opacity level determined under the provisions of NSPS Subpart Da specify
that 2.5% opacity be added to the average opacity determined during the performance
_test, although the baseline opacity level can be no lower than 5% opacity. In their
September 23, 2008 comments on the draft permit, the source indicated that they
considered the 2.5% addition to the opacity determined during the performance test to
be overly stringent, since the units required to conduct this monitoring under NSPS
Subpart Da are subject to more stringent particulate matter limitations. The Division
agreed with the source in part and has revised the opacity add-on based on the results
of the performance test. However, in no case would the baseline opacity be set lower
than 5%.

Page 14



Pressure Differential

The source has indicated that an excursion would be "an increase in differential .
pressure across a baghouse of 3 inches of water column or greater from the unit's
normal specific operating load during normal operating conditions, as well as a
-sustained increase in opacity greater than 10%". While the proposed language does
not specifically define the pressure differential for the “unit's normal specific operating
load”, in their justification the source indicates that the normal pressure differential
varies based on the operating load. While the Division understands that it may be
difficult to identify specific ranges since the appropriate pressure differential varies
depending on the load, failure to identify the specific range makes it difficult for the
Division to independently determine whether an excursion has occurred. In addition, as
indicated in the source's September 23, 2008 comments on the draft permit, an
increase or decrease in the pressure differential from the normal level at a specific
operating load is not necessarily considered an indicator of decreased baghouse
performance by itself. However, an increase or decrease in the pressure differential
from the normal level, accompanied by a sustained increase in opacity is an indication
of potential baghouse problems.

Since the normal pressure differential is specific to load and cannot be easily defined
and because pressure differential by itself is not necessarily an indicator of potential
problems with the baghouse, the Division will not include pressure differential in the
CAM plan as an indicator, In accordance with 40 CFR Part 64 § 64.4(b)(4),
presumptive CAM is monitoring included for standards that are exempt from CAM (i.e.
NSPS standards promulgated after November 15, 1980) to the extent that such
monitoring is applicable to the performance of the control device {and associated
capture system). As discussed previously, the Division has revised the source's CAM
plan to require that visible emissions be monitored in accordance with the monitoring
required for new boilers subject to 40 CFR Part 60 Subpart Da. The emission
limitations and monitoring for new boilers were published as final in the February 27,
2006 federal register, although changes to the monitoring requirements were published
as final in the federal register on June 13, 2007. New boilers subject to the revised PM
emissions limits in 40 CFR Part 60 Subpart Da are required to monitor compliance with
the PM emission limitation using their COM by establishing a baseline apacity.
Therefore, the baseline opacity monitoring that the Division is including in the CAM plan
represents presumptive CAM and the Division does not believe that it is necessary to
include pressure differential as an additional indicator.

It should be noted that new sources subject to the NSPS Da PM limitation are also
required to conduct annual perfarmance tests. While the Division has not included
annual performance testing in the permit as part of the CAM plan, the Division does
require performance lests as periodic monitoring to demonstrate compliance with the
PM limitations. Frequency of testing is annual, unless the resuits of the testing are
much lower than the standard, then less frequent testing is allowed.

Preventative Maintenance
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The Division accepts PSCo's proposal for semi-annual internal baghouse inspections
and will include this in the permit.

In general, the CAM plan has been included in Appendix G of the permit as submitted,
except that the corrections indicated above have been made to the plan and some
language has been omitted, revised or relocated in order to streamline the plan.

September 13, 2007 Minor Modification

In their modification request received on September 13, 2007, the source requested that
the permit be revised to increase the VOC emission limit from the Unit 1 cooling water
tower from 1.8 tons/yr to 1.9 tons/yr. In their application, the source indicated that this
modification met the requirements for a minor permit modification and requested that
the minor permit modification procedures in Colorado Regulation No. 3, Part C, Section
X be used.

Colorado Regutlation No. 3, Part C, Section X.A identifies those modifications that can

" be processed under the minor permit modification procedures. Specifically minor permit
modification “are not otherwise required by the Division to be processed as a significant
modification” {(Colorado Reguiation No. 3, Part C, Section X.A.8). The Division requires
that “any change that causes a significant increase in emissions” be processed as a
significant modification” (Colorado Regulation No. 3, Part C, Section 1.A.7.a). The
increase in permitted {potential) emissions associated with this modification is 0.1 ton/yr
which is below the PSD significance level of 40 tons/yr. Therefore, the Division aggress
that this modification qualifies as a minor modification.

No modeling was required for this modification. In general accurate and-cost effective
methods for modeling ozone impacts from stationary sources are not available.
Therefore, individual source ozone modeling is not rout:nely requested for construction
permlts

Section II, Condition 6.3

The VOC emission limit for the Unit 2 cooling water tower was increased from 1.8
tons/yr to 1.9 tons/yr as requested.

Other Medifications

In addition to the modifications requested by the source, the Division has included
changes to make the permit more consistent with recently issued permits, include
comments made by EPA on other Operating Permits, as well as correct errors or
omissions identified during inspections and/or discrepancies identified during review of
this renewal.
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The Division has made the following revisions, based on recent internal permit
processing decisions and EPA comments, to the Hayden Station Operating Permit with
the source’s requested modifications. These changes are as follows:

Section | - General Activities and Summary

Added a column to the Table in Condition 5.1 for the star{up date of the

equipment.

Section |1.1 — Boiters, Coal-Fired

Removed the note in Condition 1.1.2 that says no further testing is required
during this permit term

Revised the language in Condition 1.1.2 to specify that the performance tests
shall be used to set the baseline opacity for the CAM plan and spemﬁed how the
baseline opacity shall be determined.

Revised the language in Condition 1.2 to specify that the emission factor used
shall be the emission factor determined from the most recent performance test.
This change is needed since currently the source is calcutating emissions based
on the results of the 1999 performance test.

Revised the table column "Monitoring — Interval” for Condition 1.17 by replacing
“quarterly” with “annuaily”

Added the CAM language as “new” Condition 1.18.

Section 1.3 — Particulate Matter Emissions — Fugitive Sources

In the summary tables, the permit condition numbers listed for the Missile 3B —
coal unloaded {first table) and ash disposed (second table) were corrected.

Section |.4 — Particulate Matter Emissions — Ash and Coal Handling

In their Septemper 23, 2008 comments on the draft permit, the source indicated
that the Division should indicate either in the permit or the technical review
document that a control efficiency of 90% is applied to emission calculations for
the crushers since they are enclosed. Therefore, the Division added language in
Condition 4.2 .1 to indicate that a control efficiency of 90% could be applied to the
emission calculations for the crusher.

Section [.9 — Catastrophic Fatlure (for Purposes of SO, Emissions)

Added “malfunction” in parentheses after the word “upsets” in Condition 9.2.
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Section II.H_ — Particulate Matter Emission Periodic Monitoring Requirements

Removed the language in Condition 11.1 regarding the COMS and opacity
spikes. The Division considers that with the CAM pian requirements this
language is no longer necessary. '

Revised the stack testing language in Condition 11.3 to clarify the frequency of
testing. The language in the permit addresses testing within the expected five-
year permit term. The permit terms may be extended, provided a timely and
complete renewal application has been submitted. For the most part, complete
and timely renewal applications have been submitted and the term of the permits
have been extended beyond the criginally anticipated five-year permit term.
Therefore, the language has been revised to set specific deadlines for testing,
which more appropriately reflects the Division’s intent to require testing for
pariiculate matter at a minimum of every five years. To that end, the language
regarding waiving testing within the last two years of the permit term, in the event
that annual testing was triggered, has been removed. In general, the results of
the initial tests have not been above 75% of the standard and annual testing has
not been triggered. Therefore, the Division considers that the language is not
necessary.

Section 11.12 — Continuous Emission Monitoring System Reguirements

Some formatting changes were made which affect the numbering of conditions
under Condition 12.3.

Removed the phrase "and the traceability protocols of Appendix H” from
Condition 12.3.2, since Appendix H of the current version of 40 CFR Part 75 is
‘reserved”. Note that Condition 12.3.1 specifies that the continuous emission
monitoring systems are subject to the requirements of 40 CFR Part 75 and that
would include any applicable appendices, regardless of whether or not they are
specifically called out in this condition.

Inserted the phrase “as specified in” between "Part 75" and "Condition 12.3.3.2"
in Condition 12.3.4.6.

Based on citizen comments received on November 6, 2008 during the public
comment period, the following sentence was aaded after Condition 12.4.5 (98%
COMS availability): “Note that compliance with the 98% availability requirement
is not a shield against enforcement with respect to the continuous emission
monitoring system requirements in 40 CFR Parf 75

Based on citizen comments received on November 8, 2008 during the public
comment period, Condition 12.4.6 (monitoring opacity when the COM is down)
was remaved from the permit.
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Replaced the phrase “concerning upset conditions and breakdowns” with
“concerning affirmative defense provisions for excess emissions during
malfunctions” in Condition 12.5.5 to reflect revisions made to the Division's
Common Provisions Regulation.

“New” Section 11.16 — Auxiliary Boiler

As discussed previously in this document, although this boiler has actual uncontrolled
emissions below the APEN de minimis level, since a case-by-case 112(j) MACT
application will be required for this emission unit, it must be included in Section Il of the
permit. Although this unit is being included because of the case-by-case 112() MACT
application, the Division considers that it is appropriate to include all applicable
requirements for this unit, which include the following:

APEN reporting requirement - in the event that emissions from this unit exceed

the de minimis level. The permit will include a requirement to record annual fuel

consumption and calculate emissions annually to determine whether submittal of
an APEN is required.

The permit will include emission factors from AP-42, Section 1.3, dated
September 1888, Tables 1.3-1 (for boilers < 100 mmBtu/hr burning distillate fuel),
1.3-3 (for industrial boilers burning distillate fuel) and 1.3-6. The em|3310n factors
that will be included in the permit are shown in the table below:

Pollutant Emission Factor (Io/10° gallon)
PM 2
PMsq 1
SO, 1445
NOy 20
co 5
vOC 0.2

S = weight percent sulfur

Reg 1 opacity requirements in Section IlLA.1 and 4 (20% / 30%)

The permit will require that the source conduct method 9 readings annually in
order to monitor compliance with the opacity standards. The 30% opacity
requirement applies during certain specific conditions, if the duration of the
specific condition is less than one hour, then a method 9 is not required for the
30% opacity standard. '

Reg 1 particuiate matter requirements in Section lILA.1b (PE=05x (Fi)'o'%,
where PE = PM limit in Ibs/mmBtu and F1 = fuel input rate in mmBtu/hr).

Based on the heat input rate the calculated PM emission limit is 0.216 Ib/mmBtu.
Based on calculation using the AP-42 emission facter, use of No. 2 fuel oil
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ensures compliance with the PM limit provided the heat input of the No. 2 fuel is
no less than 9,260 Btu/gal.

Reg 1 SO, requirements in Section VI.A.3.b.(i} (1.5 Ib/mmBtu)

Based on calculation using the AP-42 emission factor and assuming a fuel sulfur
content of 0.5 weight percent, use of No. 2 fuel ensures compliance with the PM
limit provided the heat input of the No. 2 fuel is no less than 48,000 Btu/gal.

Section Il — Acid Rain Requirements

Revised the table to include calendar years corresponding to the relevant permit
term for the renewal.

Minor changes were made to the standard requirements, based on changes

made to 40 CFR Part 72§ 72.9.

Removed the requirement in Section 4 to submit a-copy of any revised certificate
of representation to the Division. Submitting a copy of the certificate of
representation to the permitting authority is not required under the regulations. .

Appendices

Added the auxiliary boiler to the tables in Appendices B and C.
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PSCo Hayden Total HAP Emjssions

Unit HCI _L HF Mercury [ Metals Formaldehyde | Hexansa chloroform BTEX Naphthaleng Tolal
Boiler 1 (Unit 1) 113 6.82 2.85E-02 5.34 ' 13.31
Boiter 2 (Unil 2) 1.56 6.82 1.40E-02 7.38 15.77
Auxiliary Boiler 4 54E-02 2.58E-02 5.02E-03 | 8.84E-04 0.08
Unit 1 Cooling Tower ] - 1.20 1.20
Unit 2 Cooling Tower —n 1 1.90 1.90
Total 2.68 13.64 4.26E-02 12.76 2.58E-02 - 0.00 3.10 5.02E-03 8.84E-04 32.26

HAP emissions Irom cooling tower based cn all VOC equal chloroform emissions.
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PSCo Hayden Actual Emissions (tons/yr) -

Unit ' PM PMso SO, NOx Cco - VOC HAPS
Boiler 1 (Unit 1) 101.1 93 1248.4 4081.5 1889 228 5.9
Boiler 2 (Unit 2) 1189 109.3 1470 3692 246.9 - 296 - 7.82
Aux. BIr*
Coal - fugitive 2345 : 6.17
Coal - pt source 3.99 1.32
Ash - fugitive 6.8 25
_|Ash - pt source (silo) 12 : 12
Haul Roads - fug - 297.5 58.3
Ball mill slakers ’ 0.584 0.584
Lime storage silos 0.005 0.005
Recycle ash silos 0.009 " 0.009
Recycle Mixers 0.016 - 0.016 .
Unit 1 Cooling Twr** 6.5 6.5 . . 2.8
Unit 2 Cooling Twr**
Total 570.85 289.70 2,718.40 7.773.50 435.80 55.00 13.72
Total - Fugitive 327.75 66.97 0.00 0.00 0.00 0.00 0.00
Total - Point source 243140 222.73 2,718.1&_ 7,773.50 435.80 55.00 - 13.72

*Emissions below APEN de minimis

**Emissions are for both cooling towers together

Actual emissions from Boilers 1 and 2, lime storage silos, recycle ash silos,recycle mixers and ball mill slakers from APEN submitted 4/30/08
(2007 data) :

Actual emissions coal handling based on APEN submitted 4/19/07 (2006 data) .

Actual emissions from haul roads and cooling towers from APEN submilted 4/19/05 (2004 data)

Actual emissions from ash handling based on APEN submitted April 27, 2004 (2003 data)

HAP emissions from Units 1 and 2 consist of HCI, HF and selenium
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EXHIBIT 3

WildEarth Guardians ( oinments on Proposed Title V Permit
(November 6, 2008),
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WILDEARTH
(GUARDIANS

A FORCE FOR NATURE
November 6, 2008

Jacqueline Joyce

Colorado Air Pollution Control Division
4300 Cherry Creek Drive South
Denver, CO 80246

Re: Renewed Title V Permit for Public Service Company’s Hayden Coal-fired Power
Plant

Dear Ms. Joyce:

WildEarth Guardians submits the following comments in response to the Air Pollution
Control Division's (“APCD’s™) proposal to issue a renewed Title V Permit for Public Service
Company’s Hayden coal-fired power plant in Routt County, Colorado (Permit Number
960PRO132). We have serious concerns over portions of the renewed Title V Permit and its
ability to ensure compliance with all applicable requirements in accordance with 40 CFR § 70.6.

Opacity Monitoring

Permit condition 12.4.6 states that Public Service Co. may utilize a *“backup opacity
monitor or EPA Reference Method 9, or an “Operating Report During Monitor Unavailability”
to satisfy the requirements for periodic monitoring when the continuous opacity monitors
(*COMS”) are unable to provide quality data in accordance with 40 CFR § 75. This condition is
flawed in key regards.

To begin with, there is no authority cited for this condition. 40 CFR § 70.6(a){1)(i)
specifically requires that a Title V permit “specify and reference the origin of and authority for
each term and condition|.]” If there is no authority for this condition, it cannot be included in the
Title V permit.

Furthermore, the condition seems to provide an exception to liability under 40 CFR § 75.
Indeed, 40 CFR § 75.10(a)(4) requires that the owner or operator of a coal-fired power plant
“shall install, certify, operate, and maintain...a continuous opacity monitoring system[.]” 40
CFR § 75.10(d) further requires that “the owner or operator must ensure that all continuous
emission and opacity monitoring systems...are in operation and monitoring unit emissions or
opacity at all times.” In other words, not only is Public Service Co. required to utilize COMs to

312 Montezuma Ave.  5anta Fe, NM §7501  505-988:9126 (p) 505-989-8623 (f) www.wildearlhguardians.org
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monitor opacity, the company must ensure that its COMs are operating and monitoring opacity
“at all times.”

Condition 12.4.6 implies that Public Service Co. is allowed to not utilize COMs to
monitor opacity at all times, contrary to 40 CFR § 75.10. Although the condition does not
expressly state that Public Service Co. is allowed to violate opacity monitoning requirements
under 40 CFR § 75, it could be implied. Condition 12.4.6 must either be revised to expressly
state that it does not absolve Public Service Co. of any liability under 40 CFR § 75 or eliminated
to ensure compliance with all applicable requirements.

The APCD may claim that Public Service Co. is only required to operate its COM:s at
least 98% of each unit’s operating time each quarter in accordance with the Hayden visibility
state implermentation plan (“SIP™), but it appears that this provision applies only during periods
of monitor downtime allowed by 40 CFR § 75. Indeed, 40 CFR § 75.10(d) does allow for
monitor downtime “during penods of calibration, quality assurance, or preventative maintenance
performed pursuant to § 75.21 and appendix B of this part, periods of repair, periods of backups
of data from the data acquisition and handling system, or recertification performed pursuant to §
75.20." However, it is clear that 40 CFR § 75 does not allow for monitor downtime in any other
circumstance.

Although clearly some downtime is allowed under the Clean Air Act and the Hayden
visibility SIP, condition 12.4.6 seems to allow for downtime that is not allowed by 40 CFR § 75.
Taken together, the Title V Permit must clearly state that the 98% monitoring availability
requirement applies only to the extent allowed by 40 CFR § 75.

Even mare problematic is that while condition 12.4.6 allows Public Service Co. 1o
“utilize either a backup opacity monitor or Reference Method 9, or an *Operating Report During
Momtor Unavailability’” when the COMs are unable to provide quality assured data, it is not
clear that the Administrator of the U.8. Environmental Protection Agency has approved these
alternative monitoring methods in accordance with section 412(a) of the Clean Air Act and 40
CFR § 75. Furthermore, the alternative monitoring methods do not seem to provide information
with the same precision, reliability, accessibility, and timeless as that provided by COMs in
accordance with section 412(a) of the Clean Air Act.

Furthermore, we question how the alternative monitoring allowed by condition 12.4.6
constitutes sufficient periodic monitoring that assures compliance with the applicable opacity
limits in accordance with 40 CFR § 70.6. We are particularly concerned over reliance on
“Operating Report During Monitor Unavailability™ to meet any periodic monitoring requirement.
These reports do not constitute sufficient periodic monitoring that assures compliance as they do
not even require any monitaring. However, it is unclear whether 40 CFR § 70.6 even applies
given the applicability of 40 CFR § 75.

' 40 CFR § 75.14(a) further states that COMs must be operated in accordance with Performance Specificatian i in
appendix B to 40 CFR § 60. Thus, not anly must COMs be operating and monitoring cpacity at all times. they must
all times be operating in accardance with Performance Specification 1.

* This exemption is aiso set forth at condition 12.2.1 of the Title V Permit,



Particulate Menitoring

We are further concerned that the proposed Title V Permit fails to require sufficient
pericdic monitoring to ensure compliance with particulate limits. Annual stack testing is wholly
insufficient, particularly given that National Ambient Air Quality Standards (“*NAAQS"™) limit
particulate matter, including both PM-[0 and PM-2.5, on a 24-hour basis. The Title V Permit
must at least require daily particulate matter monitoring to protect the NAAQS and also to ensure
sufficient periodic monitoring in accordance with 40 CFR § 70.6.

Although the Title V Permit may rely on baghouses to meet particulate standards, there
are no conditions that require any monitoring, recordkeeping, or reporting to ensure the
baghouses are operated consistently to assure compliance with the particulate limits. Put simply,
there are no terms and conditions that ensure the baghouses will assure compliance with the
particulate |imits,

Regardless of the effectiveness of the baghouses however, we are concerned that the
baghouses do not limit condensable particulates, which are 2 component of particulale matter.
The Title V Permit must require more frequent particulate matter monitoring. We would request
the APCD require the use of particulate matter continuous emission monitoring systems (“PM
CEMS”) to assure compliance with the particulate limits in the Title V Perrmit. The U.S.
Environmental Protection Agency (“EPA™) promulgated performance specifications for PM
CEMS at 40 CFR § 60, Appendix B, Specification |1, on January 12, 2004, See, In the Matter of
Onyx Environmental Services, Petition No. V-2005-1 at 13. This promulgation indicates that the
use of PM CEMS is an accepted means of assessing compliance with particulate emissions.

Furthermore, the EP A has required other coal-fired power plants to install, operate,
calibrate, and maintain a PM CEMS. In a 2000 consent decree, Tampa Electric Company agrees
to install a PM CEMS on one of its coal-fired power plants in Florida to ensure compliance with
PM limits. More recently, through a 2006 consent decree, two North Dakota utilities agreed to
install PM CEMS at a coal-fired power plant in North Dakota. Similarly, the EPA reached
agreements with other utilities in Wisconsin and Illinois that have led to the installation,
calibration, operation, and certification of PM CEMS. All these consent decrees are implicit that
the PM CEMS are to be used to demonstrate compliance with PM limits.

Most recently, in proposed amendments to new source performance standards (*“NSPS™)
for electric utility steam generating units. the EPA stated, “Based on our analysis of available
data, there is no technical reason that PM CEMS cannot be installed and operate reliably on
electric utility steam generating units.” 70 Fed. Reg. 9728. Although the final amendments to the
NSPS for electric utility steam generating units did not require the utilization of PM CEMS, the
EP A stated that PM CEMS may be used to demonstrate continuous compliance with particulate
limits.

The use of PM CEMS would constitute sufficient periodic monitoring that will assure
compliance with the particulate limits set forth in the Title V Permit. We request the APCD take
advantape of its authority under 40 CFR § 70 to require the installation and operation of PM
CEMS at the Hayden coal-fired power plant through the Title V Permit.

Lo



We appreciate the opportunity to submit comments. Please keep us apprised of any
future action related to the Title V Permit {or the Hayden coal-fired power plant. If you have any
questions, comments, or concerns, please contact me at the information below. Thank you.

: &

Sincgrely, /™

.

{/" 1'? ‘ !
o 7"\.,; g 4.:;1
.~ Jeremy Nichols

Climate and Energy Program Director

WildEarth Guardians

1536 Wynkoop, Suite 302

Denver, CO 80202

(303) 573-4898 x 537




EXHIBIT 4

ontrol Division Response to Comments
Dperating Permit (December 6, 2009).







Bill Rilter, Jr., Governor
James B. Martin, Execulive Director

Dedicaied to protacting and improving the hieaith and environment of the pecple of Colorado

4300 Cherry Creek Dr. S. Laboralory Services Division

Denver, Colorado 80246-1530  B100 Lowry Blvd.

Phene (303) §92-2000 Denver, Colorado 80230-6928 il

TOD Line (303) 691-7700 (303) 892-3090 Colorado Depa.rtmcm

in Glendal } -

Located in Glendale, Colorado of Public Health
hHp:/iwww.cdphe.state.co.us : : and Environment
December 9, 2006

Mr. Jeremy Nichols

Climate and Energy Program Director
WildEarth Guardians

1536 Wynkoop, Suite 302

Denver, CO 80202

REF: Public Service Company— Hayden Station, FID # 1070001, OP # 960PRO132

SUBJECT:  Response to Comments on Draft Renewal Operating Permit

Dear Mr. Nichols:

The comments you provided on the draft Operating Permit (960PRO132) and Technical Review
Document during the Public Comment Period were received via e-mail on November 6, 2008. The
Division has addressed your comments as follows:

Opacity Monitoring

Comment: Permit condition 12.4.6 states that Public Service Co. may utilize a "backup opacity
monitor or EPA Reference Method 9, or an "' Operating Report During Monitor
Unavailability " to satisfy the requirements jor periodic monitoring when the continuous
opacity monitors (" COMS”) are unable to provide quality data in accordance with 40
CFR § 75, This condition is flawed in key regards.

To begin with, there is no authority cited for this condition. 40 CFR § 70.6(a)(1)(1)
specifically requires that a Title V permit “specify and reference the origin of and
authority for each term and conditionf.]” If there is no authority for this condition, it
cannot be included in the Title V permit.

Response: The Division agrees that, in regard to applicable requirements, all terms and conditions
must have the authority cited 1n the Title V permit. However, it is not necessary to cite
all conditions that have been added as periodic monitoring and as a practice we have not
done so (i.e. no authority is cited for the fuel sampling requirements in Section II,
Conditions 1.7 and 15, which have been included as periodic monitoring). The
provisions in Condifion 12.4.6 were added as periodic monitoring. Therefore, we do not
consider that this is a sufficient reason to remove the language in Condition 12.4.6.
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Comment:

Response: |

Comment:

Furthermore, the condition seems to provide an exception to liability under 40 CFR § 75.
Indeed, 40 CFR § 75.10(a)(4) requires that the owner or operator of a coal-fired power
plant “shall install, certify, operate, and maintain...a continuous opacity monitoring
system[.]” 40 CER ¢ 75.10(d) further requires that "the owner or operator must ensure
that all continuous emission and opacity monitoring systems...are in operation and
monitoring unit emissions or opacity at all times. " In other words, not only is Public
Service Co. required to utilize COMSs to monitor opacity, the company must ensure that
its COMs are operating and monitoring opacity “at all times. ™

Condition 12.4.6 implies that Public Service Co. is allowed 10 not utilize COMs to
monitor opacity at all times, contrary to 40 CFR § 75.10. Although the condition does not
expressly state that Public Service Co. is allowed to violate opacity monitoring
requirements under 40 CFR § 75, it could be implied. Condition 12.4.6 must either be
revised to expressly state that it does not absolve Public Service Co. of any liability under
40 CFR § 75 or eliminated to ensure compliance with all applicable requirements.

The language in Condition 12.4.6 regarding alternative opacity monitoring is only
applicable in the event that the COMS are unable to provide quality assured data in
accordance with the requirements in 40 CFR Part 75. The source is required to use their
COMS to monitor compliance with the opacity limitations as specified in Section II,
Conditions 13.1 and 13.3. However, the Division recognizes that there may be rare
instances when the COM fails and cannot be repaired quickly. The language in
Condition 12.4.6 is intended to “gap-fill” for those unusual instances when the COM 1s
down for an extended period of time due to any of the exceptions noted in § 75.10(d).

While the Division disagrees that the langunage in Condition 12.4.6 allows the source to
forego using therr COMS, we are removing Condition 12.4.6. Based on our experience,
the Division considers that it is not necessary to include “gap-filling” measures since the
COMS are very reliable and typically have little downtime.

The APCD may claim that Public Service Co. is only required to operate its COMs at
least 98% of each unit's operating time each quarter in accordance with the Hayden
visibility state implementation plan (“SIP"), but it appears that this provision applies
only during periods of monitor downtime allowed by 40 CFR § 75. Indeed, 40 CFR §
75.10(d) does allow for monitor downtime “during periods of calibration, quality
assurance, or preventative maintenance performed pursuant to § 75.21 and appendix B
of this part, periods of repair, periods of backups of data from the data acquisition and
handling system, or recertification performed pursuant to § 75.20."° However, it is clear
that 40 CFR § 75 does not allow for monitor downtime in any other circumsiance.

" 40 CFR § 75.14(a) further states that COMSs must be operated in accordance with Performance Specification | in appendix
B to 40 CFR § 60. Thus, not only must COMs be operating and monitoring opacity ar all times, they must all limes be
operating in accordance with Performance Specification J.

! This exemption is also set forth at condition 12.2.1 of the Title V Permit,
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Response:

Comment:

Response:

Although clearly some downtime is allowed under the Clean Air Act and the Hayden
visibilicy SIP, condition 12.4.6 seems to allow for downtime that is not allowed by 40
CFR § 75. Taken together, the Title V Permif must clearly state that the 98% monitoring
availability requirement applies only to the extent allowed by 40 CFR § 75.

The language in Condition 12.4.5 does not allow for any additional COMS downtime
than specified in § 75.10(d), but only serves to “cap” the allowable downtime. There are
several situations specified in § 75.10(d) under which the COMS are allowed to be down
and that can add up over time. For example, if extensive repairs are required to the
COMS, it may be down for a significant time period. The regulations allow the COMS to
be down for “periods of repair” as noted in your comments.

In addition, please be aware that the language in Condition 12.4.5 is in the SIP and
therefore cannot be changed. As noted in EPA’s response to the Title V Petition No.
VIII-00-1 (In the matter of Pacificorp’s Jim Bridger and Naughton Electric Utility Steam
Generating Plants) dated November 16, 2000:

EPA could not property object to a permit term that is derived from a
. provision of the federally approved SIP; and

The Administrator may not, in context of reviewing a potential objection
to a Title V permit, ignore or revise duly approved SIP provisions.

Therefore, since the 98% availability requirement is specified in the SIP, this condition
cannot be removed or revised. However, the Division will include a note indicating that
compliance with the 98% availability requirement 1s not a shield against enforcement
with respect to the continuous emission monitoring system requirements in 40 CFR Part
75.

Even more problematic is that while condition 12.4.6 allows Public Service Co. to
"utilize either a backup opacity monitor or Reference Method 9, or an ‘Operating Report
During Monitor Unavailability " when the COMs are unable to provide quality assured
data, it is not clear that the Administrator of the U.S. Environmental Protection Agency
has approved these alternative monitoring methods in accordance with section 412(a) of
the Clean Air Act and 40 CFR § 75. Furthermore, the alternative monitoring methods do
not seem to provide information with the same precision, reliability, accessibility, and
timeless as that provided by COMSs in accordance with section 412(a) of the Clean Air
Act.

Asindicated previously, the monitoring required by Condition 12.4.6 was intended to be
used only when the COMS is not providing quality-assured data, it is not the primary
means for monitoring compliance with the opacity requirements. Since the monitoring
required by Condition 12.4.6 is “gap-filling” and not a true alternative for the COMS,
which is required by 40 CFR Part 75, EPA approval is not required. Nevertheless, as
indicated previously, the Division has removed Condition 12.4.6 from the permit.



Mr. Jeremy Nichols, WildEarth Guardians December 9, 2008
Response to Comments on Draft Permit Page 4

Comment:

Response

Furthermore, we question how the alternative monitoring allowed by condition 12 4.6
constitutes sufficient periodic monitoring that assures compliance with the applicable
opacity limits in accordance with 40 CFR § 70.6. We are particularly concerned over
reliance on "Operating Report During Monitor Unavailability” to meet any periodic
monitoring requirement. These reports do not constitute sufficient periodic monitoring
that assures compliance as they do not even require any monitoring. However, it is
unclear whether 40 CFR § 70.6 even applies given the applicability of 40 CFR § 75.

As indicated previously, the monitoring required by Condition 12.4.6 was to be used only
when the COMS 1s not providing quality-assured data, it was not intended to be the
primary means for monitoring compliance with the opacity requirements. Nevertheless,
as previously indicated, the Division has removed Condition 12.4.6. '

Particulate Monitoring

Comment:

Response:

We are further concerned that the proposed Title V Permit fails to require sufficient
periodic monitoring to ensure compliance with particulate limits. Annual stack testing is
wholly insufficient, particularly given that National Ambient Air Quality Standards
(“"NAAQS") limit particulate matter, including both PM-10 and PM-2.5, on a 24-hour
basis. The Title V Permit must at least require daily particulate mafier monitoring to
protect the NAAQS and also to ensure sufficient periodic monitoring in accordance with
40 CFR § 70.6.

Although the Title V Permit may rely on baghouses to meet particulate standards, there
are no conditions that require any monitoring, récordkeeping, or reporting {o ensure the
baghouses are operated consistently to assure compliance with the particulate limits.
Put simply, there are no terms and conditions that ensure the baghouses will assure
compliance with the particulate limits.

Annual stack testing is not the only method specified in the permit that is used to monitor
compliance with the particulate matter limits. The permit specifies the baghouses be
maintained and operated appropriately (Section II, Condition 11.1) and includes
compliance assurance monitoring (CAM) requirements (Section II, Condition 1.18 and
Appendix G). - ‘

For purposes of CAM, the source is monitoring opacity and performing internal
inspections of the baghouses semi-annually. As indicated in the preamble for the final
CAM rule, published in the Federal Register on October 22, 1997 (page 54902, 1%
column, 1* paragraph),

The CAM approach as defined in part 64 is intended to address the
requirement in title VII of the 1990 Amendments that EPA promulgate
enhanced monitoring and compliance certification requirements for major
sources, and the related requirement in title V that operating permits include
monitoring, compliance certification, reporting and recordkeeping provisions
to assure compliance.
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Comment:

Response:

Comment:

The CAM requirements were promulgated to meet the obligations of enhanced
monitoring, which were required under the 1990 revisions to the Federal Clean Air Act
(the Act). The enhanced monitoring requirements were specified in the Act under Title
VII, provisions related to enforcement, and were intended to be more rigorous than the
periodic monitoring required by the Title V permitting program, hence the Act required
that rules be promulgated for enhanced monitoring. Language from the CAM rule
indicates that the CAM monitoring meets or even exceeds the periodic monitoring
requirements specified under the Title V provisions. Specifically as indicated in 40 CFR
Part 64 § 64.5(d), “Prior to approval of monitoring that satisfies this part, the owner or
operator is subject to the requirements of § 70.6(a)(3)(1)(B),” which implies that
monitoring under CAM is more stringent than periodic monitoring. In addition, in
situations where the Division disapproves a source’s proposed monttoring, 40 CFR Part

64 § 64.6(e)(1) specifies that “The draft or final permit shall include, at a minimum,
- monitoring that satisfies the requirements of § 70.6(a)(3)(1)(B).” Again, this confirms our

position that CAM is more rigorous than periodic monitoring.

Previous performance tests conducted on Units | and 2 indicate that particulate matter
emnissions are less than 50% of the standard, therefore, the Division considers that the
schedule for performance testing specified in the permit is sufficient. The Division
considers that anpual performance testing in conjunction with monitoring that meets the
CAM requirements and requirements for proper baghouse operation and maintenance is
sufficient to meet the pericdic monitoring requirements set forth in Title V.

Regardless of the effectiveness of the baghouses however, we are concerned that the
baghouses do not limit condensable particulates, which are a component of particulate
matter. The Title V Permit must require more frequent particulate maiter monitoring.

We would request the APCD require the use of particulate matter continuous emission
monitoring systems ("PM CEMS”) to assure compliance with the particulate limits in the
Title V Permit. The U.S. Environmental Protection Agency (“"EPA ") promulgated
performance specifications for PM CEMS at 40 CFR § 60, Appendix B, Specification 11,
on January 12, 2004. See, In the Matter of Onvx Environmental Services, Petition No. V-
2005-1 at 13. This promulgation indicates that the use of PM CEMS is an accepted
means of assessing compliance with particulate emissions.

While a baghouse may not control condensable particulate matter emissions, the
particulate matter limits included in the permuit for Units 1 and 2 are for filterable
particulate matter only. Units 1 and 2 are not subject to any emission limitations for
condensable particulate matter. In addition, a PM CEMS does not measure condensable
particulate matter emissions.

Furthermore, the EPA has required other coal-fired power plants to install, operate,
calibrate, and maintain a PM CEMS. In a 2000 consent decree, Tampa Electric
Company agrees to install a PM CEMS on one of its coal-fired power plants in Florida to
ensure compliance with PM limits. More recently, through a 2006 consent decree, two
North Dakota utilities agreed to install PM CEMS at a coal-fired power plant in North
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Response:

Dakota. Similarly, the EPA reached agreements with other utilities in Wisconsin and
Hlinois that have led to the installation, calibration, operation, and certification of PM
CEMS. All these consent decrees are implicit that the PM CEMS are to be used to
demonstrate compliance with PM limits.

Most recently, in proposed amendments to new source performance standards ("NSPS”)
Jor electric utility steam generating units, the EPA stated, "Based on our analysis of
available data, there is no technical reason that PM CEMS cannot be installed and
operate reliably on electric utility steam generating units.” 70 Fed Reg 9728 Although
the final amendments to the NSPS for electric utility steam generating units did not
require the utilization of PM CEMS, the EPA stated that PM CEMS may be used to
demonstrate continuous compliance with particulate limits.

The use of PM CEMS would constitute sufficient periodic monitoring that will assure
compliance with the particulate limits set forth in the Title V Permit. We request the
APCD take advantage of its authority under 40 CFR § 70 to require the installation and
operation of PM CEMS. at the Hayden coal-fired power plant through the Title V Permit.

While the Division agrees that a PM CEMS represents the most direct method to assure
continuous compliance with emission limits, we do not believe it is necessary to require
the use of a PM CEMS for purposes of periodic monitoring. Currently PM CEMS are
not required by any regulation for compliance monitoring. The Division is aware that
EPA has required PM CEMS for several coal-fired power plants in Consent Decrees,
however, we do not necessarily agree that the language in all of these Consent Decrees
require that the PM CEMS be used directly for compliance purposes. Although EPA
considered requiring the use of PM CEMS in their proposed revisions to NSPS Subpart
Da in 2005, the final rule (_puinsh'ed in the Federal Register on February 27, 2006) did
not require a PM CEMS for source’s that were meeting the input based (lb/mthu)
partmulate matter emission limitations.

The draft renewal permit includes CAM for the particulate matter emission limitations.
The CAM plan includes monitoring that 1s essentially the same as that required for new
(constructed after February 28, 2005) electric utility steam generating units subject to
particulate matter fuel based emission limitations (i.e. units of Ib/mmBtu) in 40 CFR Part

-60 Subpart Da.- The CAM plan requires that a site-specific opacity trigger level be set

based on the opacity level measured during the performance test. According to EPA
(February 26, 2007 Federal Register, page 9872, 3" column, 2™ paragraph}, “...a site-
specific opacity trigger is the best approach to monitor continuous compliance.”
Therefore, the Division considers that the CAM requirements, in conjunction with the
requirements for proper baghouse operation and maintenance and annual performance
testing is more than adequate to meet the periodic monitoring requirements set out in
Title V.
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The next step for this draft permit is to forward it to EPA for their 45-day review period. We appreciate
that you took the time to thoroughly review this draft. Please feel free to call me at (303) 692-3267 if
you have any further questions. ’

i

Sincerely,

Jacqueline Joyce

Permit Engineer

Operating Permit Unit
Stationary Sources Program
Air Pollution Contro] Division

cc:  Chad Campbell, Xcel Energy
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

UNITED STATES OF AMERICA, )

)
Plaintiff, )
) CIVIL ACTION NO. 99-2524
v, ) CIV-T-23F

)

)
TAMPA ELECTRIC COMPANY, )

)

Defendant. )
)

CONSENT DECREE

WHEREAS, Plaintiff, the United States of America ( Plaintiff or the United States ),
on behalf of the United étates Envirommnental Protection Agency ( EPA ) filed a Complaint on
November 3, 1999, alleging that Defendant, Tampa Electric Company ( Tampa Electric )
commenced construction of major modifications of major emitting facilities in violation of the
Prevention of Significant Deterioration ( PSD ) requirements at Part C of the Clean Air Act
{ Act ),42 U.S.C. §§ 7470-7492;

WHEREAS, EPA issued a Notice of Vicolation with resﬁect to such allegations to Tampa
Electric on November 3, 1999 (the NOV );

WHEREAS, the parties recognize, and the Court by entering this Consent Decree finds,
that this Censent Decree has been negotiated in good faith and at anm s length; that the parties

have veluntarily agreed to this Consent Decree; that implementation of this Consent Decree will



avoid prolonged and complicated litigation between the parties; and that this Consent Decree is
fair, reasonable, consistent with the goals of the Act, and in the public interest;

WHEREAS, the United States alleges that the Complaint states a claim upon which relief
can be granted against Tampa Electric under Sections 113 and 167 of the Act, 42 U.S.C. §§
7413 and 7477, and 28 U.S.C. § 1355;

WHEREAS, Tampa Electric has not answered or otherwise responded to the Complaint
in light of the settlement memorialized in this Consent Decree;

WHEREAS, Tampa Electric has denied and continues to deny the viglations alleged in
the NOV and the Complaint; maintains that it has been and remains in compliance with the
Clean Air Act and is not liable for civil penalties or injunctive relief, and states that it is agreeing
to the obligations imposed by this Consent Decree solely to aveid the costs and uncerfainties of
litigation and to improve the environment in and around the Tampa Bay area of Florida;

WHEREAS, Tampa Electric is the first electric utility of those against which the United
States brought enforcement actions in November, 1999, to come forward and invest time and
effort sufficient to develop a settlement witﬁ the United States;

WHEREAS, Tampa Electric s decision to Re-Power some of its coal-fired electric
generating Units with natural gas _will significantly reduce emissions of both regulated and
unregulated pollutants below levels that would have been achieved merely by installing
appropriate poliution control technologies on Tampa Electric s existing coal-fired electric
generating Unaits;

WHEREAS, prior to the filing of the Complaint or issuance of the Notice of Violation in
this matter, Tampa Electric already had placed in service or installed both scrubbers and
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electrostatic precipitétors that serve all existing coal-fired electric generating Units at the
company s Big Bend electric generating plant;

WHEREAS, the United States recognizes that a BACT Analysis conducted under
existing procedures most likely would not find it cost effective to replace Tampa Electric s
existing control equipment at Big Bend for particulate matter, in Light of the design and
performance of that equipment;

WHEREAS, Tampa Electric and the United States have crafted this Consent Decree to
take into account physical and operational constraints resulting from the unique, Riley Stoker
wet bottom, turbo-fired boiler technology now in operation at Big Bend, which could lumit the
efficiency of nitrogen oxides emissions controls installed for those boiiers;

WHEREAS, Tampa Electric regularly combusts coal with a sulphur content of five or six
pounds per mmBTU heat input;

WHEREAS, Tampa Electric is a mid-sized electric utility and is smaller on a financial
basis than some of the other electric utilities against which the United States brought similar
enforcement actions in November 1999;

WHEREAS, Tampa Electric owns and operates fewer coal-fired electnic generating
plants than some of the other electric utilities against which the United States brought similar
enforcement actions in November 1999;

WHEREAS, the two Tampa Electric plants addressed by this enforcement action
constitute over ninety percent of the entire base load generating capacity of Tampa Electric;

WHEREAS, the United States and Tampa Electric have agreed that settlement of ths
action is in the best interest of the parties and in the public interest, and that entry of this Consent

3.



Decree without further litigation is the most appropriate means of resolving this matter; and
WHEREAS, the United States and Tampa Electric have consented to entry of this
Consent Decree without trial of any issue;
NOW, THEREFORE, without any admission of fact or law, and without any admission
of the violations alleged in the Complaint or NOV, it is hereby ORDERED AND DECREED as

follows:

I. JURISDICTION AND VENUE

I This Court has jurisdiction over the subject matter herein and over the parties consenting
hereto pursuant to 28 U.S.C. § 1345 and pursuant to Sections 113 and 167 of the Act, 42
U.S.C. §§ 7413 and 7477. Venue is proper under Section 113(b) of the Act, 42 US.C,

§ 7413(b), and under 28 U.S.C. § 1391(b) and (c). Solely for the purposes of this
Consent Decree and the underlying Complaint, Tampa Electric waives all objections and
defenses that it may have to the claims set forth 1 the Complaint, the jurisdiction of the
Court or to venue in this District. Tampa Electric shall not challenge the terms of this
Consent Decree or this Court s jurisdiction to enter and enforce this Consent Decree.
Except as expressly provided for herein, this Consent Decree shall not create any rights
In any party other than the United States and Tampa Electric. Tampa Electric consents to

entry of this Consent Decree without further notice.

I1. APPLICABIELITY
2. The provisions of this Consent Decree shall apply to and be binding upon the United
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States and upon Tampa Electric, its successors and assigns, and Tampa Electric s
officers, employees and agents solely in their capacities as such If Tampa Electric
proposes to sell or transfer any of its real property or operations subject to this Consent
Decree, it shall advise the purchaser or transferee in writing of the existence of this
Consent Decree, and shall send a copy of such written notification by certified mail,
return receipt requested, to EPA sixty (60) days before such sale or transfer. Tampa
Etectric shall not be relieved of its responsibility to comply with all requirements of ths -
Consent Decree unless the purchaser or transferee assumes responsibility for full
performance of Tampa Electnic s responsibilities under this Consent Decree, including
liabilities for nonperformance. Tampa Electric shall not purchase or otherwise acquire
capacity and/or energy from a third party in lieu of obtaining it from Gannon or Big
Bend unless the seller or provider agrees that the faalities providing such capacity
and/or energy will meet the emission control requirements set forth in this Consent
Decree or equivalent requirements approved in advance by the United States.

Tampa Electric shall provide a copy of thus Consent Decree to all vend ors, suppliers,
consultants, contractors, agents, and any other company or other organization performing
any of the work described in Sections [V or VII of this Consent Decree,
Notwithstanding any retention of contractors, subcontractors or agents to perform any
work required under this Consent Decree, Tampa Electric shall be responsible for
ensuring that all wo_rk is performed in accordance with the requirements of this Consent
Decree. In any action to enforce this Consent Decree, Tampa Electric shall not assert as
a defense the failure of its employees, servants, agents, or contractors to take actions

5.



necessary to comply with this Consent Decree, unless Tampa Electric establishes that

such failure resulted from a Force Majeure event as defined in this Consent Decree.

III. DEFINITIONS

Alternative Coal shall mean coal with a sulphur content of no more than 2.2
Ib/mmBTU), on an as determined basis.

BACT Analysis shall mean the technical study, analysis, review, and selection of
recommendations typically performed in connection with an application for a PSD
permit. Except as otherwise provided in this éonsent Decree, such study, analysis,
review, and selection of recommendations shall be carmed out in conformance with
applicable federal and state regulations and guidance describing the process and analysis
for determining Best Available Control Technology (BACT).

Big Bend shall mean the electric generating plant, presently coai-fired, owned and
operated by Tampa Electric and located in Hillsborou.gh County, Florida, which
presently includes four steam generating boilers and associated and ancillary systems and
equipment, known as Big Bend Units 1, 2, 3, and 4.

Consent Decree shall mean this Con.sent Decree and the Appendix thereto.

Emissibn Rate shall mean the average number of pounds of pollutant emitted per
million BTU of heat input { 1b/mmBTU ) or the average concentration of a pollutant in
parts per million by volume ( ppm }, as dictated by the unit of measure spgciﬁed for the
rate in question, where:

A, in the case of a coal-fired, steam electric generating umit, such rates shall be
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9.

10.

calculated as a 30 day rolling average. A 30 day rolling average for an Emission
Rate expressed as [b/mmBTU shall be determined by calculating the emission rate
for a given operating day, and then arithmetically averaging the emission rates for
the previous 29 operating days with that date. A new 30 day rolling average shall
be caiculated for cach new operating day;

in the case of a gas-fired, electric generating unit, such rates shall be calculated as
a 24-hour rolling average, excluding periods of start up, shutdown, and
malfunction as provided by applicable Florida regulations at the time the
Emission Rate is calculated. A rolling average for Emission Rates expressed as
ppm shall be determined on a given day by summing hourly emission rates for the
immediately preceding 24-hour period and dividing by 24;

the reference methods for determining Emission Rates for SO, and NO, shall be
those specified in 40 C.F.R. Part 75, Appendix F. The reference methods for
determuning Emission Rates for PM shall be those specified in 40 C.F.R. Part 60,
Appendix A, Method 5, Method 5B, or Method 17; and

nothing in this Consent Decree is intended to nor shall alter applicable law
concerning the use of data, for any purpose under the Clean Air Act, generated by

methods other than the reference methods specified herein.

EPA shall mean the United States Environmental Protection Agency.
Gapnon  shall mean the electnic generating plant, presently coal-fired, owned and
operated by Tampa Elecric, located in Hillsborough County, Florida, which presently

includes six steam generating boilers and associated and ancillary systems and
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12.

13.

14.

15.

16.

equipment, known as Gannon Units 1, 2, 3, 4, 5, and 6. Tampa Electric intends to
rename Gannon Bayside Power Station upon completion of the Re-Powering required
under this Consent Decree.

Ib/mmBTU shall mean pounds per million British Thermal Units of heat input.

NOx shall mean oxides of nitrogen.

NOV shall mecan the Notice of Violation issued by EPA to Tampa Electric dated
November 3, 1999,

PM shall mean total particulate matter, and the reference method for measuring PM
shall be that specified in the definition of Emission Rate in this Consent Decree.

ppm shall mean parts per million by dry volume, corrected to 15% O,.

Project Dollars shall mean Tampa Electric s expenditures and payments incurred or
made in carrying out the dollar-limited projects identified in Paragraph 35 of Section IV
of this Consent Decree (Earty Reductions of NO, from Big Bend Units 1 through 3) and
in Section VII of this Consent Decree {(NO, Reduction Projects and Mitigation Projects),
to the extent that such expenditures or payments both: (A} comply with the Project
Dollar and other requirements set by this Consent Decree for such expenditures and
payments in Section VII and in Paragraph 35 of Section IV of this Consent Decree, and
(B) constitute either Tampa Electric s properly documented external costs for
contractors, vendors, as well as equipment, or its internal costs consisting of employee
time, travel, and other out-of—pocket. expenses specifically attributable to these particular

projects.



17.

18.

19.

20.

21

22,

23

PSD shall mean Prevention of Significant Deterioration within the meaning of Part C
of the Clean Air Act, 42 U.S.C. §§ 7470, et seq.

Re-Power shall mean the removal or permmanent disabling of devices, systems,
equipment, and ancillary or supporting systems at a Gannon or Big Bend Unit such that
the Unit cannot be fired with coal, and the installation of all devices, systems, equipment,
and ancillary or supporting systems needed to fire such Unit with natural gas under the
limits set in this Consent Decree (or with No. 2 fuel oil, as a back up fuel only, and
under the limits specified by this Consent Decree) plus installation of the control
technology and compliance with the Emussion Rates called for under this Consent
Decree.

Reserve / Standby shall mean those devices, systems, equipment, and ancillary or

supporting systems that: (1) are not used as part of the Units that must be Re-Powered

- under Paragraph 26, (2) are not in operation subsequent to the Re-Powering required

under Paragraph 26, (3) arc maintained and held by Tampa Electric for system reliability
purposes, and (4) may be restarted only by Re-Powering.

SCR shall mean Selective Catalytic Reduction.

Shutdown shall mean the permanent disabling of a coal-fired boiler such that it cannot
burn any fuel nor produce any steam for electricity production, other than through Re-

Powering.

S O," shall mean sulphur dioxide.
Title V Permit shall mean the permit required under Subchapter V of the Clean Air

Act, 42 U.S.C. § 7661, et seq.



24,

25.

26.

Total Baseline Emissions shall mean calendar year 1998 emissions of NO,, SO,, and
PM comprised of the forllowing amounts for each pollutant:
A for Gannon: 30,763 tons of NO, 64,620 tons of SO, and 1,914 tons of PM; and
B. for Big Bend: 36,077 tons of NO, , 107,334 tens of SO,, and 3,002 tons of PM.

Unit shall mean for the purpose of this Consent Decree a generator, the steam turbine
that drives the generator, the boiler thlat produces the steam for the steam turbine, the
equipment necessary to operate the generator, turbme and boiler, and all ancillary
equipment, including pollution contrel equipment or systems necessary for the
production of electricity. An electric generating plant may be comprised of one or more

Units.

IV, EMISSIONS REDUCTIONS AND CONTROLS GANNON AND BIG BEND

A. GANNON

Congent Decree-Required Re-Powermg of Gannon. Tampa Electric shall Re-Power

Units at Gannon with a coal-fired generatiﬁg capacity of no less than 550 MW

{ Megawatt ), as follows.

A, On or before May 1, 2003, Tampa Electric shall Re-Power Units with a coal-fired
generating capacity of no less than 200 MW. On or before December 31, 2004,
Tampa Electric shall Re-Power additional Units with a coal-fired generating
capacity equal to or greater than the difference between 550 MW of coal-fired
generating capacity and the MW value of coal-fired generating capacity that
Tampa Electric Re-Powered in complying with the first sentence of this
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Subparagraph A.

All Re-Powering required by thus Paragraph shall include installation and
operation of SCR, other pollution control technology approved in advance and in
writing by EPA, or any innovative technology demonstration project approved
pursuant to Paragraph, 52.C to control Unit emissions. Each Re-Powered Unit
shall, in conformance with the definition of Re-Power, use natural gas as its
primary fueland shall meet an Emission Rate for NO, of no greater than 3.5 ppm.
A Unit Re-Powered under this or any other provision of this Consent Decree may
be fired with No. 2 fuel oil if and onty if: (1) the Unit cannot be fired with natural
gas; (2) the Unit has not yet been fired with No. 2 fuel oil as a back up fuel for
more than 875 full load equivalent hours in the calendar year in which Tampa
Electric wishes to fire the Umt with such o1l; (3) the il to be used in finng the
Unit has a sulphur content of less than 0.05 percent (by weight}; (4) Tampa
Electric uses all ernission contrel equipment for that Unit when it is fired with
such oil to the maximum extent possible; and (5} Tampa Electric complies with
all applicable permit conditions, including emission rates for firing with No. 2
fuel oil, as set forth in applicable preconstruction and operating permits.

Tampa Electric shall timely-apply for a preconstruction permit under Rule 62-
212, F.A.C,, prior to commencing such Re-Powering. In applying for such
permit Tampa Electric shall seek, as part of the permit, provisions requiring
installation of SCR or other EPA-approved countrol technelogy and a NO,
Emission Rate no greater than 3.5 ppm.
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27.

28,

Schedule for Shutdown of Units. Tampa Electric shall Shutdown and cease any and all

operation of all six (6) Gannon coal-fired boilers with a combined coal-fired capacity of
not less than 1194 MW on or before December 31, 2004, Notwithstanding the
requirements of this Paragraph, Tampa Electric may retain any Unit Shutdown pursuant
to this Paragraph on Reserve / Standby, unless such Unit is to be, or has been, Re-
Powered under Paragraph 26, above. If Tampa Electric later decides to restart any
Shutdown Unit retained on Reserve / Standby, then prior to such re-start, Tampa Electric
shall timely apply for a PSD permit for the Unit(s) to be Re-Powered, and Tampa
Electric shall abide by the permit issued as a result of that application, including
installation of BACT and its corresponding Emission Rate, as determuined at the time of
the restart. Tampa Electric shall operate the Re-Powered Unit to meet the NO, Emission
Rate established in the PSD Permit or an Emission Rate for NO, of 3.5 ppm, whichever
1s more stringent. Tampa Electric shall provide a copy of any permit application(s),
proposed permit(s), and pcrmit(;) to the United States as specified in Paragraph 82
(Notice). For any Unit Shutdown and placed on Reserve / Standby under this
Parﬁgraph, and notwithstanding the definition of Re-Power in this Consent Decree,
Tampa Electric also may elect to fuel such a Unit with a gaseous fuel other than or in
addition to natural gas, if and only if Tampa Electric: apphies for and secures a PSD
permuit before using such fuel in any such Unit, complies with all requirements issued in
such a permit, and complies with all other requirements of this Consent Decree
applicable to Re-Powermg.

Permanent Bar on Combustion of Coal. Commencing on January 1, 2005, Tampa
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29.

Electric shall not combust coal in the operation of any Unit at (Gannon.

B. BIG BEND
Initial Reduction and Control of SO, Emissions from Big Bend Units 1 and 2 .

Commencing upon ﬁe later of tbe date of entry of this Consent Decree or September 1,
2000, and except as provided in this Paragraph, Tampa Electric shall operate the existing
scrubber that treats emissions of SO, from Big Bend Units | and 2 at all times that either
Unit | or 2 is in operation. Tampa Electric shall operate the scrubber so that at Jeast 95%
of all the SO, contained in the flue gas entering the serubber is removed.
Notwithstanding the requirement to operate the scrubber at all times Unit 1 or 2 is
operating, the following operating conditions shall apply:
A, Tampa Electric may operate Units 1 and/or 2 during outages of the scrubber
serving Units | and 2, but enly so long as Tampa Electric:

(1) 1n calendar year 2000, does not operate Unit 1 and/or 2, or any
combination of the two of them, on more than sixty (60) calendar days, ot
any part thereof (providing that when both Units | and 2 operate on the
same calendar day, such operation shall count as two days of the sixty
(60) day limit), and in calendar years 2001 - 2009, does not operate Unit 1
and/or 2, or any combination of the two of them, on more than forty-five
(45) calendar days, or any part thereof, in any calendar year (providing
that when both Units 1 and 2 operate on the same calendar day, such

operation shall count as two days of the forty-five (45) day limit) ; or
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(2) must operate Unit 1 and/or 2 in any calendar vear from 2000 tirough
| 2009 either to avoid interruption of electric service to its customers under
interruptible service tariffs, or to respond to a system-wide or state-wide
emergency as declared by the Governor of Florida under Section 366.055,
F.S. (requiring availabitity of reserves), or under Section 377.703, F.S.
(energy policy contmgency plan), or under Section 252.36, F.S.
(Emergency management powers of the Governor), io which Tampa
Electric must generate power from Unit 1 and/or 2 to meet such
emergency.
Whenever Tampa Electric operates Units | and/or 2 without all emissions from
such Unit(s) being treated by the scrubber, Tampa Electric shall: (1) combust
only Alternative Coal at the Unit(s} operating during the outage (except for_co al
already bunkered in the hopper(s) for Units 1 or 2 at the time the outage
commences); (2) use all existing electric generating capacity at Big Bend and
Gannon that is served by fully operational pollution centrol equipment before
opcerating Big Bend Units1 and/or 2; and (3) continue to control SO, emissions
from Big Berd Units 1 and/or 2 as required by Paragraph 31 {Optinuzing
Avaitability of Scrubbers Serving Big Bend Units 1, 2, and 3}).
In calendar years 2010 through 2012, Tampa Electric may operate Units | and/or
2 during outages of the scrubber serving Units | and 2, but only so long as Tampa
Electric complies with the requirements of Subparagraphs A and B, above, and

uses only coal with a sulphur content of 1.2 lo/mmBTU, or less, in place of
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30.

Alternative Coal.

D. If Tampa Electric Re-Powers Big Bend Umit | or 2, or replaces the scrubber or
provides additional scrubbing capacity to comply with Paragraph 40, then upon
such compliance the provisions of Subparagraphs 29.A, 29.B, and 29.C shall not
apply to the affected Unit.

Initial Reduction and Control of SO, Emissions from Big Bend Unit 3. Commencing

upon eniry of the Consent Decree, and except as provided in this Paragraph, Tampa

Electric shall operate the existing scrubber that treats emissions of SO, from Big Bend

Units 3 and 4 at all times that Unit 3 is 1n operation. When Big Bend Units3 and 4 are

both operating, Tampa Electric shall operate the scrubber so that at least 93% of all the

SO, contained in the flue gas entering the scrubber is removed. When Big Bend Unit 3

alone is operating, until May 1, 2002, Tampa Electric shall operate the scrubber so that at

least 93% of all SO, contained in the flue gas entering the scrubber is removed or the

Emission Rate for SO, for Unit 3 does not exceed 0.35 lo/mmBTU. When Unit 3 alone

1§ operating, from May 1, 2002 uptil January 1, 2010, Tampa Electric shall operate the

scrubber so that at least 95% of the SO, contained in the flue gas entering the scrubber is

removed or the Emission Rate for SO, does not exceed 0.30 Ilb/mmBTU.

Notwithstanding tlie requirement to operate the scrubber at all times Unit 3 is operating,

and providing Tampa Electric is otherwise in compliance with this Consent Decree, the

following operating conditions shall apply:

A In any calendar year from 2000 through 2009, Tampa Electric may operate Unit 3

in the case of outages of the scrubber serving Unit 3, but only so long as Tampa
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Electric:
(D does not operate Unit 3 during outages on more than thirty (30) calendar
days, or any part thereof, in any calendar year; or
(2) must operate Unit 3 either: to avoid interruption of electric service to its
customers under interruptible service tariffs, or to respond to a system-
wide or state-wide emergency as declared by the Governor of Florida
under Section 366.055, F.S. (requiring availability of reserves), or under
Section 377.703, F.S. (energy policy contingency plan), or under Section
252.36, F.S. (Emergency management powers of the Governor), in which
Tampa Electric must generate power from Unit 3 to meet such emergency.
Whenever Tampa Electric operates Unit 3 without treating all emissions from
that Unit with the scrubber, Tampa Electric shall: (1) combust only Alternative
Coal at Unit 3 during the outage (except for coal already bunlkered in the
hopper(s) for Unit 3 at the time the outage commences); (2) use all existing
electric generating capacity at Big Bend and Gannon that is served by fully
operational pollution control equipment before operating Big Bend Unit 3; and
(3) continue to control SO, emissions from Big Bend Unit 3 as required by
Paragréph 31 (Optimizing Availability of Scrubbers Serving Big Bend Units, 1,
2, and 3).
1f Tampa Electric Re-Powers Big Bend Unit 3, or replaces the scrubber or
provides additional scrubbing capacity to comply with Paragraph 40, then upon

compliance with Paragraph 40 the provisions of Subparagraphs 30.A and 30.B
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31.

D.

shall not apply to Unit 3.
Nothing in this Consent Decree shall alter requirements of the New Source
Performance Standards (NSPS), 40 C.F.R. Part 60 Subpart Da, that apply to

operation of the scrubber serving Unit 4.

Optimizing Availability of Scrubbers Serving Big Bend Units |. 2, and 3. Tampa

Electric shall rnaxmize the availability of the scrubbers to treat the emissions of Big

Bend Units 1, 2, and 3, as follows:

A.

As soon as possible after entry of this Consent Decaree, Tampa Electric shall
submit to EPA for review and approva! a plan addressing all operation and
maintenance changes to be made that would maximize the availability of the
existing scrubbers treating emissions of SO, from Big Bend Units 1 and 2, and
from Unit 3. In order to improve operations and maintenance practices as soon as
possible, Tampa Eleciric may submit the plan in two phases. .

{1) Each phase of the plan proposed by Tampa Electric shall include a schedule
pursuant to which Tampa Electric will implement measures relating to operation
and maintenance of the scrubhers called for by that phase of the plan, within sixty
days of its approval by EPA. Tampa Electric shall implement each phase of the
plan as approved by EPA. Such plan may be modified from time to time with
prior written approval of EPA.

(2) The proposed plan shall include operation and maintenance activities that will
minimize instances during which SO, emissions are not scrubbed, including but

not limited to improvements in the flexibility of scheduling maintenance on the
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scrubbers, increases in the stock of spare parts kept on hand to repair the
scrubbers, a commitment to use of overtime labor to perform work necessary to
minimize periods when the scrubbers are not functioning, and use of all existing
capacity at ﬁig Bend and Gannon Units that are served by available, operational
pollution control equipment to minimize pollutant emissions while meeting power
needs.

(3) If Tampa Electric elects to submit the plan to EPA in two phases, the first
phase to be submitted shall address, at a minimurn, use of overtime hours to
accornplish repairs and maintenance of the scrubber and increasing the stock of
scrubber spare parts that Tampa Electric shall keep at Big Bend to speed future
maintenance and repairs. If Tampa Electric elects to submit the plan in two
phases, EPA shall complete review of the first phase within fifteen business days
of receipt. For the second phase of the plas or subrnission of the plan in its
entirety, EPA shall complete review of such plan or phase thereof within 60 days
of receipt. Within sixty days after EPA s approval of the plan or any phase of the
plan, Tampa Electric shall complete unplementation of that plan or phase and

continue opcration under it subject only to the terms of this Consent Decree.

32. PM Ermussion Minimization and Monitering at Big Bend.

A

Within twelve months after entry of this Consent Decree, Tampa Electric shall
complete an optimization study which shall recommend the best operational
practices to minimize emissions from each Electrostatic Precipitator (ESP) and

shall deliver the completed study to EPA for review and approval. Tampa
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Electric shall implement these recommendations within sixty days after EPA has
approved them and shall operate.each ESP in conformance with the study and its
recommendations until otherwise specified under this Consent Decree.

Within twelve months after entry of this Censent Decree, Tampa Electric shall
complete a BACT Analysis for npgrading each existing ESP now located at Big
Bend and shall deliver the Analysis o EPA for review and approval.
Notwithstanding the definition of BACT Analysis in this Consent Decree, Tampa
Electric need not consider in this BACT Analysis the replacement of any existing
ESP with a new ESP, scrubber, or bagheuse, or the installation of a supplemental
pollution controi device of similar cost to a replacement ESP, scrubber, or
baghouse. Tampa Electric shall simultaneously deliver to EPA allldocuments that
support the BACT Analysis or that were considered in preparing the Analysis.
Tampa Electric shall retain a qualified contracter to assist in the performance and
completion of the BACT Analysis. Oln or before May 1, 2004, after EPA
approval of the recommendation(s) made by the BACT Analyss, Tampa Electric
shall complete installation of all equipment called for in the recommendation(s)
of the Analysis and thereafter shall operate each ESP in conformance with the
recommendaéion(s), including compliance with the Emission Rate(s) specified by
the recommendation(s).

Within six months after Tampa Electric completes installation of the equipment
calle'd for by the BACT Analysis, as approved by EPA, Tampa Electric shall

revise the previous optunization study and shall recommend the best operational
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practices to minimize emissions from each ESP, taking into account the
recommiendations from the BACT Analysis required by this Paragraph, and shall
deliver the completed study to EPA for review and approval. Commencing no
later than 180 days after EPA approves the study and its recormmendation(s),
Tampa Electric shall operate each ESP in conformance with the study s
recommendation.

Tampa Electric shall include the recommended operational practices for each ESP
and the recommendations {rom the BACT Analysis in Tampa Electric s Title V
Permit application and all other relevant applications for operating or construction

permits.

Installation and Operation of a PM Moenitor. On or before March 1, 2002,
Defendant shall install, calibrate, and commence coﬁtiuuous operation of a
confinuous particulate matter emissions monitor (PM CEM) in the duct at Big
Bend that services Unit 4. Data from the PM CEM shall be used by Tampa
Electric, at a minimum, to monitor progress in reducing PM emissions.
Continuous operation of the PM CEM shall mean operation at all times that
Unit 4 operates, except for periods of malfunction of the PM CEM or routine
maintenance performed on the PM CEM. If after Tampa Electric operates this
PM CEM for at least two years, and if the parties then agree that it is infeasible to
sustain confinuous operation of the PM CEM, Tampa Electric shall subrmut an
alternative PM monitoring plan for review and approval by EPA. The plan shali

include an explanation of the basis for stopping operation of the PM CEM and a
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proposal for an alternative monitoring protocol. Until EPA approves such plan,
Tampa Electric shall continue to operate the PM CEM.

G. Installation and Operation of Second PM Monitor. If Tampa Electric advises

EPA, pursuant to Paragraph 36, that it has elected to continue to combust coal at
Big Bend Units 1, 2, or 3, and Tampa Electric has not ceased operating the first
PM CEM as described in Subparagraph F, above, then Tampa Electric shall
mstall, calibrate, and commence continuous operation of a PM CEM on a second
duct at Big Bend on or before May 1, 2007. The requirement to operate a PM
CEM under any provision of this Paragraph shall terminate if and when the Unit
monitored by the PM CEM is Re-Powered.

H. Testing and Reporting Requirement. Prior to installation of the PM CEM on each

duct, Tampa Electric shall conduct a stack test on each stack at Big Bend on at
least an annual basis and report its results to EPA as part of the quarterly report
under Section V. The stack test requirement in this Subparagraph may be
satisfied by Tampa Electric s annual stack tests conducted as required by its
permit from the State of Florida. Following installation of each PM CEM,
Defendant shall include in its quarterly reports to EPA pursuant to Section V all
data recorded by the PM CEM, 1n electronic format, if available.

L Nothing in this Consent Deqree 1s intended to nor shall alter applicable law
concerning the use of data, for any purp.ose under the Clean Air Act, generated by
the PM CEMs.

33, Election for Big Bend Unit 4: Shutdown, Re-Power, or Continued Combustion of Coal.
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34.

Tampa Electric shall advise EPA in writing, on or before May 1, 2005, whether Big
Bend Unit 4 will be Shutdown, will be Re-Powered, or will continue to be fired by coal.
Reduction of NO, at Big Bend Unit 4 after 2005 Election. Based on Tampa Electric s
election in Paragraph 33, Tampa Electric shall take one of the following actions:

A If Tampa Electric elects to continue firing Unit 4 with coal, on or before June 1,
2007, Tampa Electric shall install and commence operation of SCR, or other
technology if approved in writing by EPA in advance, sufficient to limit the coal-
fired Emission Rate of NO, from Unit 4 to no more than 0.10 Ib/mmBTU.
Thereafter, Tampa Electric shall continue operation of SCR or other EPA
approved confrol technology, and Tampa Electric shall continue to meet an
Emission Rate for NO, from Unit 4 no greater than 0.10 1b/mmBTU; or

B. 1f Tampa Electric elects to Re-Power Unit 4, Tampa Electric shall not combust
coal at Unit 4 on or after June 1, 2007. Tampa Electric shall timely apply for a
preconstruction permit under Rule 62-212, F.A.C., prior to commencing
construction of the Re-Powering of Unit4. In applying for such permit, Tampa
Electric shall seek, as part of the permit, provisions requiring installation of SCR
or other EPA approved control techinology and a NO, Emission Rate no greater
than 3.5 ppm. Tampa Electric shall operate the Re-Powered Unit 4 to meet an
Emission Rate for NO, of no greater than 3.5 ppm or the rate established in the
preconstruction permit, whichever is more stringent; or

C. If Tampa Electric elects to Shutdown Big Bend Unit 4, Tampa Electric shall
complete Shutdown of Big Bend Unit 4 on or before June 1, 2007.
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Notwithstanding the requirements of this Subparagraph, Tampa Electric may
retain this Unit, after it is Shutdown pursuant to this Subparagraph, on Reserve /
Standby. If Tampa Electric later decides to restart Unit 4 then, prior to such
restart, Tampa Electric shall timely apply for a PSD permit, and Tampa Electric
shall abide by the permit issued as a result of that application, including
installation of BACT and its corresponding Emission Rate, as determined at the
tume of the restart. Tampa Electric shall operate the Re-Powered Unit 4 to meet
an Emission Rate for NO, of no greater than 3.5 ppm or the Emission Rate
established in the PSD permit, whichever is more striugeﬁt. Tampa Electric shall
provide a copy of any permit application(s), proposed permit(s), and permit(s) to
the United States as specified in Paragraph 82 (Notice). Upon Shutdown of a
Unit under this Subparagraph, Tampa Electric may never again use coal to fire
that Unit.

D. Notwithstanding the provisions of Subparagraphs B and C above or the defimtion
of Re-Power in this Consent Decree, Tanpa Electric may also elect to fuel Big
Bend Unit 4 with a gaseous fuel other than or in addition to natural gas, if and
only if Tampa Electric applies for and secures a PSD permit before using such
fuel in this Unit, complies with all requirements issued in such a permit, and
complies with all requirements of thus Consent Decree applicable to Re-Powering.

35. Earlv Reductions of NO, fromm Big Bend Units ] through 3: On or before December 31,

2001, Tampa Electric shall submit to EPA for review and comment a plan to reduce NO,

emissions from Big Bend Units 1, 2 and 3, through the expenditare of up to $3 million
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36.

Project Dollars on combustion optimization using commercially available methods,
techniques, systems, or equipment, or combinations thereof. Subject only to the financial
limit stated in the previous sentence, for Units 1 and 2 the goal of the combustion
optimization shall be to reduce the NO, Emission Rate by at least 30% when compared
against the NO, Emissions Rate for these Units during calendar year 1998, which the
United States and Tampa Electric agree was 0.86 lb/mmBTU. For Unit 3 the goal of the
combustion optimization shall be to reduce the NO, Emissions Rate by at least 15%
when compared against the NO, Emission Rate for this Unit during calendar year 1998,
which the United States and Tampa Electric agree was 0.57 lb/mmBTU. If the financial
limit in this Paragrapb precludes designing and installing combustion ¢ontrols that will
meet the percentage reduction goals for the NO, Emission Rates specified in this
Paragraph for all three Units, then Tampa Electric s plan shall first maximize the
Emission Rate reductions at Units 1 and 2 and then at Unit 3. Unless the United States
has sought dispute resolution on Tampa Electric s plan on or before May 30, 2002,
Tampa Electric shall implement all aspects of its plan at Big Bend Units 1, 2, and 3 on
or before December 31, 2002. On or before April 1, 2003, Tampa Electric shall submit
to I;:PA a report that documents the date(s) of complete implementation of the plap, the
results obtained from implementing the plan, inciuding the emission reductions or
benefits achieved, and the Project Dollars expended by Tampa Electric in implementing
the plan.

Election for Big Bend Units | through 3: Shutdown, Re-Power, or Continued

Combustion of Coal. Tampa Electric shall advise EPA in writing, on or before May 1,
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2007, whether Big Bend Units 1, 2, or 3, or any combination of thein, will be Shutdowr,

will be Re-Powered, or will continue to be fired by coal.

37.  Further NO, Reduction Requirements if Big Bend Units 1, 2. and/or 3 Remain Coal-
fired. If Tarﬁpa Electric advises EPA in writing, pursuant to Paragraph 36, above, that
Tampa Electric will continue to combust coal at Units 1, 2, and/or 3, then:

A. Subject only to Subparagraphs B and D, Tampa Electric shall timely solicit
contract proposals to acquire, install, and operate SCR, or other technology if
approved in writing by EPA in advance, sufficient to limit the Emission Rate of
NO, to no more than 0.10 Ib/omBTU at each Unit that will combust coal.
Tampa Electric shall install and operate such equipment on all Units that will
continue to combust coal and shall achieve an Emission Rate of NO, on egach
such Unit no less stringent than 0,10 1b/mmBTU.

B. Notwithstanding Subparagraph A, Tampa Electric shall not be required to install
SCR to limit the Emission Rate of NO, at Units [, 2 and/or 3 to 0.10 Ib/mmBTU
if the installation cost ceiling contained in this Paragraph will be exceeded by
such installation If Tampa Elecfric decides to continue burnmg coal at Units 1, 2
and 3, the installation cost ceiling for SCR at Units 1, 2, and 3 shall be three times
the cost of installing SCR at Big Bend Unit 4 plus forty-five (45%) percent of the
cost of installing SCR at Big Bend 4. If Tampa Electric decides to continue
burning coal at only two Units at Big Bend, the installation cost ceiling for SCR
ar those two Units shall be two times r.h.e‘cost of installing SCR at Big Bend 4

plus forty-five (45) percent of the cost of installing SCR at Big Bend Unit 4. If
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Tampa Electric decides to continue burning coal at only one Unit at Big Bend, the
installation cost ceiling for SCR. at that Unit shall be the cost of installing SCR at
Big Bend 4 plus forty five (45) percent.

If, based on the contract proposals obtained under Subparagraph A, Tampa
Electric determines that the projected cost of proposed control equipment
satisfying a 0.10 Ib/mmB7TU Emission Rate will not exceed the installation cost
ceiling, Tampa Electric shall install and operate such equipment on all Units that
will continue to combust coal and shatl achueve a NO, Emussion Rate on each
Unit no Jess stringent than 0.10 Ib/mmBTU. If, based on the contract proposals,
Tampa Electric determunes that the projected cost will exceed the instatlation cost
ceiling, Tampa Electric shall so advise EPA and shall provide EPA with the basis
for Tampa Electric s determination, inciuding all documentation sufficient to
replicate and evaluate Tampa Electric s cost projections.

Unless EPA contests Tampa Electric s determination that the installation cost
ceiling will be exceeded by installing control equipment to reduce NO, emissions
to 0.10 Ib/mmBTU or less, Tampa Electric shall mstall, at each Unit that will
continue to combust coal, the NO, control technology designed to achieve the
lowest Emission Rate that can be attained within the 1nstallation costceiling.
Notwithstanding any provision of this Consent Decree, including the installation
cost ceiling, Tampa Electric shall install NO, control technology that is designed
to achieve an Emission Rate no less stringent than 0.15 Ib/mmBTU. Each Unit

cornbusting coal and its NO, controls shall meet the Emission Rate for which they
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38.

are designed.

E. Tampa Electric shall acquire, install, commence operating emission control
equipment, and meet the applicable Emission Rate for NO, at each of the Units to
remain coal-fired, as follows: (1) for the furst of the Units to remain coal-fired, or
if only one Unit is to be coal-fired. on or before May 1, 2008; (2) for the second
Unit, if there is one, on or before May 1, 2009; (3) for the third Unit, if there is
one, on or before May 1, 2010.

Tampa Electric s NO,_ Reduction Requirements if Tampa Electric Re-Powers Units 1, 2,

and/or 3. If, by May 1, 2007, Tampa Electric advises EPA that Tampa Electric has
elected to Re-Power one or more of Units 1, 2, and 3 at Big Bend, then Tampa Electric
shall complete all steps necessary to accomplish such Re-Powering in a time frame to
comumence operation of the Re-Powered Unit(s) no later than May I, 2010. Any Unit(s)
to be replaced by a Re-Powered Unit may continue to operate until the earlier of six
months after the date the Re-Powered Upit begins commercial operation or December
31, 2010. Tampa Electric shall timely apply for a preconstruction permit under Rute 62-
212, F.A.C,, prior to commencing construction of any Re-Powered Unit at Big Bead. In
applying for such permit Tampa Electric shall seek, as part of the permit, provisions
requiring installation of SCR or other EPA approved control technology and a NO,
Emission Rate no greater than 3.5 ppm. Tampa Electric shall operate any Unit Re-
Powered under this Paragraph to meet an Emission Rate for NO, of no greater than 3.5
ppm or the rate established in the preconstruction permit, whichever is more stringent.
Notwithstanding the provisions of this Paragraph or the definition of Re-Power in this
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39.

Consent Decree, Tampa Electric may alsé elect to fuel Units 1, 2, or 3 with a gaseous
fuel other than or in addition to natural gas, if and only if Tampa Electric applies for and
secures a PSD permit before using such fuel in any of these Units, complies with a]
requirements issued in such a permit, and complies with all requirements of this Consent

Decree applicable to Re-Powering.

Requirements Applicable to Big Bend Units 1, 2, and/or 3 if Shutdown. If Tampa

Electric elects to Shutdown one or more of Unitsl, 2, and 3, Tampa Electric shall
complete Shutdown of the first such Unit on or before May 1, 2008; of the second Unit,
if applicable, on or before May 1, 2009, and of the third Unit, if applicable, on or before
May 1, 2010. Notwithstanding the requirements of this Paragraph, Tampa Electric may
retain any Unit Shutdown pursuant to this Paragraph on Reserve / Standby. If Tampa
Electric later decides to restart such Unit retained on Reserve / Standby by Re-Powering
it then, prior to such restart, Tampa Electric shall timely apply for a PSD permit for the
Unit(s) to be Re-Powered, and Tampa Electric shall abide by the permit issued as result
of that application, including installation of BACT and its corresponding Emission Rate
determined at the time of the restart. Tampa Electric shall operate each Unit Re-Powered
under this Paragraph to meet an Eﬁission Rate for NO, of no greater than 3.5 ppm or the
Emission Rate established in the PSD permit, whichever is more stringent. Tampa
Electric shall provide a copy of any permit application(s), proposed permit(s), and
permit(s) to the United States as specified in Paragraph 82 (Netice). Upon Shutdown of

a Unit under this Paragraph, Tampa Electric may never again use coal to fire that Unit.
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40.

For any Unit Shutdown and placed on on Reserve / Standby under this Paragraph, and

notwithstanding the definition of Re-Power in this Consent Decree, Tampa Electric also

may elect to fuel such a Unit with a gaseous fuel other than or in addition to natural gas,

if and only if Tampa Electric: applies for and secures a PSD permit before using such

fuel in any of such Urit, complies with al] requirements issued in such a permzt, and

- complies with all requirements of this Consent Decree applicable to Re-Powering.

Further SO, Reduction Requirements if Big Bend Units 1. 2, or 3 Remains Coal-fired.

If Tampa Electric elects under Paragraph 36 to continue combusting coal at Units 1, 2,

and/or 3, Tampa Electric shall meet the following requirements.

A

Removal Efficiency or Emission Rate. Commencing on dates set forth in

Subparagraph C and continuing thereafter, Tarpa Electric shall operate coal-fired
Units and the scrubbers that serve those Units so that emissions from the Uﬁits
shall meet at Jeast one of the following limits:

(1) the scrubber shall remove at least 95% of the SO, in the flue gas that entered
the scrubber; or

(2) the Emission Rate for SO, from each Unit does not exceed 0.25 Ib/mmBTU.

Availability Criteria. Comvmencing on the deadlines set iz this Paragraph and

continuing thereafter, Tampa Electric shall not allow emissions of SO, from Big
Bend Units 1, Z, or 3 without scrubbing the flue gas from those Units and using
other equipment designed to control SO, emissions. Notwithstanding the
preceding sentence, to the extent that the Clean Air Act New Source Performance

Standards identify circumstances during which Bend Unit 4 may operate without
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its scrubber, this Consent Decree shall allow Big Bend Unitsl, 2, and/or 3 to
operate when those same circumstances are present at Big Bend Units 1, 2,
and/or 3.

C. Deadlines. Big Bend Unit 3 and the scrubber(s) serving it shall be subject to the
requirements of this Paragraph beginning January 1, 2010 and continuing
thereafter. Until January 1, 2010, Tampa Electric shall control S0, emissions
from Unit 3 as required by Paragraphs 30 and 31. Big Bend Unuits 1 and 2 and
the scrubber(s) serving thein shall be subject to the requirements of this Paragraph
beginning January 1, 2013 and continuing thereafter. Unti faguary 1, 2013,
Tampa Electric shall control S0, emissions froen Units 1 and 2 as required by
Paragraphs 29 and 31.

D. Nothing in this Consent Decree shall alter requirements of NSPS, 40 C.F.R. Part

60 Subpart Da, that apply to operation of Unit 4 and the scrubber serving it.

C. BIG BEND AND GANNON — PERMITS AND RESOLUTION OF CLAIMS

Timely Application for Permits. Except as otherwise stated in this Consent Decree, in

any instance where otherwise applicable law or this Consent Decree requires Tampa
Electric to secure a permit to authorize constructing or operating any device under this
Consent Decree, Tampa Electric shall make such application in a timely manner. Such
applications shall be completed and submitted to the appropriate authorities to allow
sufficient tirne for all legally requiréd procéssing and review of the permit request.

Faiture to comply with this provision shall bar any use by Tampa Electric of the Force
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42,

43,

Majeure provisions of this Consent Decree.

Title V Permits.

A.

Cn or before January 1, 2004, Tampa Electric shali apply fc_Jr a Title V Permit(s),
or for an amendment to an existing Title V Permit(s), to waclude all performance,
operational, maintenance, and control technology requirements established by or
determined under this Consent Decree for Gannon, including but not limited to
Emission Rates, removat efficiencies, limits on fuel use (including those imposed
on Re-Powered or Shutdown Units), and operation and maintenance opfimization
requirements.

On or before January 1, 2009, Tampa Electric shall apply for a Title V Permut(s),
or for an amendment to an existing Title V Permit(s), to include all performance,
operational, maintenance, and control technology requirements established by or
determined under this Consent Decree for Big Bend, including but not limited to
Emussion Rates, removal efficiencies, limits on fuel use (including those imposed
on Re-Powered or Shutdown Units), and operation and maintenance optimization
requirenients.

Except as this Consent Decree expressly requires otherwise, this Consent Decree
shiall not be construed to require Tampa Electric to apply for or obtam a permit
pursuant to the Prevention of Significant Deferioration requirements of the Clean
Aar Act for any work performed by Tampa Electric within the scope of. the

Resclution of Claims provisions of Paragraphs 43 and 44, below.

Resolution of Past Claims - This Consent Decree resolves all of Plaintiff s civil claims
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44,

for liability arising from violations of either: (1) the Prevention of Significant

Deterioration or Non-Attainment provisions of Parts C and D of the Clean Air Act, 42

U.S.C. § 7401, et seq at Units at Big Bend or Gannon, or (2) 40 CF.R. Section 60.14 at

Units at Big Bend or Gannon, that :

A

are alleged in the Complaint filed November 3, 1999, or in the NOV issued on
that date;

could have been alleged by the United States in the Complaint filed November 3,
1999, or in the NOV issued on that date; or

have arisen from Tampa Electric s actions that occurred between November 3,

1999 and the date on which this Consent Decree is entered by the Court.

Resolution of Future Claims - Covenant not to Sue . The United States covenants not to

sue Tampa Electric for civil claims arising from the Prevention of Significant

Deterioration or Non-Attainment provisions of Parts C and D of the Clean Air Act, 42

U.S.C. § 7401 et seq., at Big Bend or Gannon Units and that are based on failure to

obtain PSD or nonattainment New Source Review (NSR) permits for:

A

B.

work that this Consent Decree expressly directs Tampa Electric to undertake; or

physical changes or changes in the method of operation of Big Bend ;)r Gannon

Units notrequired by this Consent Decree, if and only if:

(1} such change is commenced after Tampa Electric is implementing the plan,
or the first phase of the plan if applicable, approved by EPA under
Paragraph 31 (Optimizing Availability of Scrubbers),

(2) such change is commenced, within the meaning of 40 C.F.R. Section

392.



45,

46.

52.21(b)(9), during the time this Consent Decree applies to the Unit at
which this change has been made ;

3 Tampa Electric 1s otherwise in compliance with this Consent Decree,;

4 hourly Emission Rates of NO,, SO,, or PM at the changed Unit(s) do not
exceed their respective hourly Emission Rates prior to the change, as
measured by 40 C.F.R. § 60.14(h); and

(5) in any calendar year following the change, emissions of no pollutant
within the scope of Total Baseline Emissions exceed the emissions of that
pollutant in the Total Baseline Emissions.

Separate Limitation on Resolution of Claims. Notwithstanding the provisions of Section

X1 { Termanation ), the provisions of Paragraph 44 ( Resolution of Future Claims -
Covenant Not to Sue ) shall terminate at Gannon and Big Bend, as follows. On
December 31, 2006, the provisions of Paragraph 44 shall terminate and be of no further
effect as to physical changes or changes in the method of operation at Gannon. On
December 31, 2012, the provisions of Paragraph 44 shall terminate and be of no further
effect as to physical changes or changes in the method of operation atBig Bend If
Tampa Electric Re-Powers any Unit at Big Bend under the terms provided by this
Consent Decree, then for cach such Unit the provisions of Paragraph 44 shall terminate
two years after each such Unit is Re-Powered or on Decemnber 31, 2012, whichever is
earlier.

Exclusion of Certain Emission Aliowances. For any and all actions taken by Tampa

Electric pursuant to the terms of this Consent Decree, including but not limited fo
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upgrading of ESPs and scrubbers, installation of NO, controls, Re-Powering, and

Shutdown, Tampa Electric shall not use or sell any resulting NO, or SO, emuission

allowances or credits in any emission trading or marketing progl;am of any kind,;

provided, however, that:

Al SO, credits allocated to Tampa Electric by the Administrator of EPA under the
Act, due to the Re-Powering or Shutdown of Gannon, may be retained by Tampa
Electric during the year in which they are allocated, but only for Tampa Electric s
own use In meeting any acid rain requirement imposed under the Act. For any
such allowances not used by Tampa Electric for this purpose by June 30 of the
following calendar year, Tampa Electric shall not use, sell, trade, or otherwise
transfer these allowances for its benefit or the benefit of a third party upless such
a transfer would result in the retiring of such allowances without their ever being
used.

B. If Tampa Electric decides to Re-Power any Unit at Big Bend, then Tampa
Electric shall be entitled to retain for any purpose under law the difference
between the emission allowances that would have resulted from installing BACT -
level NO, and SO, controls at the existing coal-fired Unit and the emission
allowances that result from Re-Powering that Unit. Before Tampra. Electric uses
any aliowances within the scope of this Subparagraph, Tampa Electric shall
submit the calculation of the pet emission allowances for approva!l by the United
States.

C. Nothing ip this Consent Decree shall preclude Tampa Electric from using or
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47,

48,

selling emission allowances arising from Tampa Electric s activities occurring
prior to December 31, 1999, or Tampa Electric s activities after that date that are
not related to actions required of Tampa Electric under this Consent Decree. The
Uruted States and Tampa Electric agree that the operation of the SO, scrubber
serving Big Bend Units 1 and 2 meets the requirements of this Subparagraph,
and that emission allowances resulting from the operation of this scrubber shall

not be treated as an activity related to or required under this Consent Decree.

V. REPORTING AND RECORD KEEPING

Beginning at the end of the first calendar quarter after entry of this Consent Decree, and
in addition to any other express reporting requirement in this Consent Decree, Tampa
Electric shall submit to EPA a quarterly report, consistent with the form attached to this
Consent Decree as the Appendix, within thirty (30) days after the end of each calendar
quarter until this Consent Decree is temminated.

Tampa Electric s report shall be signed by Tampa Electric s Vice President,
Environmental and Fuels, or, in his or her absence, Vice President, Energy Supply, or
higher ranking official, and shall contain the following certification:

I certify under penalty of law that this information was prepared under my
direction or supervision in accordance with a system designed to assure that qualified
personnel properly gather and evaluate the information submitted. Based on my
directions and my inquiry of the person(s) who manage the system, or the person(s)
directly responsible for gathering the information, the information submitted is, to the
best of my knowledge and belief, true, accwrate, and complete. 1 understand that there

are significant penalties for making misrepresentations to or misleading the United
States.
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VI CIVIL PENALTY

Within thirty (30} calendar days of entry of this Consent Decree, Tampa Electnic shall
pay to the United States a civil penalty in the amount of $3.5 million. The civi] penalty
shall be paid by Electronic Funds Transfer ("EFT") to the United States Department of
Justice, in accordance with current EFT procedures, referencing the USAQ File Number
and DQJ Case Number 90-5-2-1-06932 and the civil action case name and case number
of this action. The costs of such EFT shall be Tampa Electric s responsibility. Payment
shall be made in accordance with instructions provided by the Financial Litigation Unit
of the U.S. Attorney's Office for the Middle District of Florida. Any funds received after
11:60 a.m. (EST) shall be credited on the next business day. Tampa Electric shall
provide notice of paymegt, referencing the USAO File Number, DOJ Case Number 90-5-
2-1- 06932, and the civil action case name and case number, to the Department of Justice
and to EPA, as provided in Paragraph 82 (Notice). Failure to timely pay the civil penalty
shall subject Tampa Electric to interest accruing from the date payment is due until the
date payment is made at the rate prescribed by 28 U.S.C. § 1961, and shall render Tampa
Electric [iable for all charges, costs, fees, and penalties established by law for the benefit

of a creditor or of the United States in securing payment.

VII. NO, REDUCTION PROJECTS AND MITIGATION PROJECTS
Tampa Electric shall submit plans for and shall implement the NO, Reduction and Other
Mitigation Projects (referred to togethey as Projects ) described in this Section, and in
Paragraph 35 of this Consent Décree, in compliance with the schedules and terms of this
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Consent Decree. In performing these Projects, Tampa Electric shall spend no less than
$10 million in Project Dollars, 1n total, unless the Additional NO, Reduction Project(s)
selected under Paragraph 52.C 1s estimated to cost more than $5 million, in which case
Tampa Electric shall spend no less than $10 million but no more than $11 million in
Project Dollars, 1n total. Tampa Electric shall expend the full amount of the Project
Dollars required by this Paragraph on or before May 1, 2010. Tampa Electric shall
maintain for review by EPA| upon itsrequest, all documents identifying Project Dollars
spent by Tampa Electric.
All plans and reports prepared by Tampa Electric pursuant to the requirements of
Paragraph 35 and this Section of the Consent Decree shall be publicly available without
charge.
Tampa Electric shall submit the required plans for and complete the following Projects:
A, Early NO, reductions through combustion optimization as described in Paragraph
35 of this Consent Decree.

B. Performance of Air Chemistry Workin Tampa Bay Estuary. Tampa Electric

shall expend no more than $2 million Project Dollars in conducting or financing
stack tests, emissions estimation, ambient air monitoring, data acquisition and
analysis, and any combination thereof that: (1) 15 not otberwise required by law,
(2) will provide data or analysis that is not already available, (3) will
complement work carried out by other persons examining the air chemistry of
Tampa Bay Estvary, and (4) will help close gaps 1o current understanding of air

chemistry in the Tampa Bay Estuary. Tampa Electric shall either conduct this
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work itself, fund other persons already conducting such work on a non-profit
basis, or both. For work Tampa Electric intends to conduct itself, the company
shall describe the proposed work and a schedule for completion to EPA, in
writing, at least 90 days prior to the ;clate on which Tampa Electric intends to start
such wérk, including an explanation of why the proposed work meets all the
requirements of this Subparagraph. Unless EPA objects to the proposed work on
the grounds it does not comply with the requirements of this Subparagraph,

~ Tampa Electric shall undertake and complete the work according to the proposed
schedule. If Tampa Electric elects to spend some or all of the $2 million Project
Dollars to finance work to be performed by other persons or organizations, the
company shall provide {o EPA for review and approval a plan that describes the
work to be performed, the persons or organizations conducting the work, the
schedule for its completion, the schedule for Tampa Electric s paymeuts, and an
explanation of why the proposed payment(sj meets al] the requirements of this
Subparagraph. The plan shall be provided to EPA at least 90 days prior to the
date on which Tampa Electric will begin transferring the money to finance such
work. Al payments to persons or organjzations_ uﬁder such a plan shall be
completed by Tampa Electric no later than June 30, 2002. Before Tampa Electric
makes such payments for the benefit of any person or organization carrying out
work under this Paragraph, Tampa Electric shall secure a written, signed
commitment from such person te provide Tampa Electric and EPA with the

results of the work.
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C.

Additional NQ, Reductions Project(s).

(1

General Requirement. Tampa Electric shall expend the remainder of the

Project Dollars required under this Consent Decree to: (1) demonstrate
innovative NO, control technologies on any of its Units or boilers at
Gannon or Big Bend not Shutdown or on Reserve / Standby; and/or (1)
reduce the NO, Emuission Rate for any Big Bend coal-combusting Unit
below the lowest rate otherwise applicable to it under this Consent Decree.

For any Project(s) at Gannon. If Tampa Electric elects to undertake a

project on an eligible Gannon Unit(s) to demonstrate any innovative NO,
control technology, within six months after entry of this Consent Decree
Tampa Electric sball submit a plan to EPA, for review and approval,
which sets forth: (a) the NO, demonstration or innovative control
technology projects being proposed; (b) the anticipated cost of the
projects; (¢) the reduction 1 NO, or other environmental benefits
anticipated to result from the project, and (d) a schedule for
implementation of the project providing for commencement and
completion in accordance with the requirementsrof this Subparagraph. .
EPA shatl complete its review of this plan withun 60 days after receipt, If
such project 1s approved, Tampa Electric shall complete installation of
the technology no later than December 31, 2004 as part of the Re-

Powering of such Units; provided, however, that nothing in this Paragraph



(3)

(4)

alters Tampa Electric s obligation under Paragraph 26 of this Consent
Decree.

For any Project(s) at Big Bend. At least three (3) years prior to the date on

which the expenditure of any Project Dollars 1s to commence on Big Bend
under this Subparagraph C, Tampa Electric shall submit a plan to EPA for
review and approval which sets forth: (a) the NO, demonstration or
innovative control technology projects being proposed; (b) the anticipated
cost of the projects; (c) the reduction in NO, or other environmental
benefits anticipated to result from the project, and (d) a schedule for
implementation of the project providing for commencement and
completion 1n accordance with the requirements of this Subparagraph. If
EPA approves the projects contained in the plan, Tampa Electric shall
implement the project(s). Projects that would demonstrate innovative
NO, control technology or reduce the NO, Emission Rate for any Big
Bend coal-fired or Re-Powered Unit shall be operating and achieving
reductions or demonstrating the performancc of the innovative
technology, as applicable, not later than May 1, 2010.

Follow-up Report(s). Within sixty (60) days following the

implementation of each EPA-approved project, Tampa Electric shall
submit to EPA a report that documents the date that all aspects of the
project were implemented, Tampa Electric s results in implementing the

project, including the emission reductions or other environmental benefits
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achieved, and the Project Dollars expended by Tampa Electric¢ in

implementing the project.

VIIL STIPULATED PENALTIES

For purposes of this Consent Decree, within thirty days after written demand from the

United States, and subject to the provisions of Sections X (Force Majéure) and X1

(Dispute Resolution), Tampa Electric shall pay the following stipulated penalties to the

United States for each failure by Tampa Electric to comply with the terms of this

Consent Decrae.

A

For failure to pay tlimely the civil penalty as specified in Section VI of this
Consent Decree, $10,000 per day.

For all viclations of a 24 hour Emission Rate (]_) Less than 5% 1n excess of
limit: $4,000 per day, per violation; (2) more thap 5% but less than 10% in excess
of larnit: $9,000 per day per violation; (3) equal to or greater than 10% in excess
of limit: $27,500 per day, per violation

For all violations of 30-day rolling average Emission Rates (1) Less than 5%
in excess of Limit: $150 per day per violation; (2) more than 5% but less than
10% 1n excess of limit: $300 per day per violation; (3) equal to or greater than
10% in excess of limit: $800 per day per violation. Violation of an Emission
Rate that is based on a 30 day rolling average is a violation on every day of the 30
day period on which the average is based . Where a violation of a 3¢ day rolling

monthly average Emission Rate (for the same pollutant and from the same
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source} recurs within periods less than 30 days, Tampa Electric shall not pay a
daily stipulated penalty for any day of the recurrence for which a stipulated
penalty has ajready been paid.

For all violations of a 95% removal efficiency requirement (i) For removal
efficiency less than 95% but greater than or equal to 94%, $4,000 per day, per
violation; (2) for removal efficiency less than 94% but greater than or equai to
91%, $8,000 per day, per violatiop; (3) for removal efficiency less than 91%,
327,500 per day, per vioiation. For all violations of a 93% removal efficiency
reguirement (1) For removal efficiency less than 93% but greater than or equal
to 92%, $4,000 per day, per violation; (2) for removal efficiency less than 92%
but greater than or equal to 90%, $9,000 per day, per violation; (3) for removal
efficiency less than 90%, $27,500 per day, per violation;

Violation of deadlines for Shutdown of boilers or Usits or megawatt capacity
$27,500 per day, per violation.

Faiture to apply for the permits required by Paragraphs 26, 27, 34, 38, and 42
$1,000 per day, per violation.

Failure to implement the recommendations of the PM BACT Analysis or the PM
optimization study by May 1, 2004  $5,000 per day, per violation for first 30
days; $15,000 per day, per violatien, for next 30 days; 527,500 per day, per
violation, thereafter.

Failure to commence combustion optimization at Big Bend Units i, 2, or3 on or

before May 30, 2003 as required by Paragraph 35, $10,000 per day, per violation.
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Failure to operate the scrubbers at Big Bend Um’ts 1,2, or 3 on any day except as
permitted by Paragraphs 29, 30, or 31, $27,500 per day, per violation.

Failure to submit quarterly progress and monitoring report  $100 per day, per
violation, for first ten days late, and $500 per day for each day thereafter.

Failure to complete timely any action or payment required by or estahlished under
Subparagraph 52(B) (Performance of Air Chemistry Work in Tampa Bay
Estuary), $5,000 per day, per violation

Failure to perform NO, reduction or demonstration project(s), by the deadline(s}
established in Subparagraph 52.C (Additional NO, Reductions Projeci(s)),
$10,000 per day, per violation; |

For failure to spend at least the nurmber of Project Dollars required by this
Consent Decree by date specified in Paragraph 50, 35,000 per day, per violation;
Violation of any Consent Decree prohibition on use of allowances as provided in
Paragraph 46  three times the market value of the improperly used allowance as

measured at the time of the improper use.

Should Tampa Electric dispute its obligation to pay part or all of a stipulated penalty

demanded by the United States, it may avoid the imposition of a separate stipulated

penalty for the failure to pay the disputed penalty by depositing the disputed amount in a

comumnercial escrow account pending resolution of the matter and by invoking the Dispute

Resolution provisions of this Consent Decree within the time provided in this Section

VIII of the Consent Decrec for payment of the disputed penalty. If the dispute is

thereafter resolved in Tampa Electric's favor, the escrowed amount plus accrued interest
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shall be returned to Tampa Electric. If the dispute is resolved in favor of the United
States, 1t shall be entitled to the escrowed amount determined 1o be due by the Court,
plus accrued interest. The balance in the escrow account, if any, shall be returned to
Tampa Electric.

The United States reserves the right to pursue any other remedies to which it is entitled,
including, but not [imited to, a new civil enforcement action and additional injunctive
relief for Tampa Electric's violations of this Consent Decree. If the United States elects to
seek civil or contempt penalties after having cotlected stipulated penalties for the same
violation, any further penalty awarded shall be reduced by the amount of the stipulated
penalty timely paid or escrowed by Tampa Electric. Tampa Electric shall not be required
to remit any stipulated penalty to the United States that is disputed in compliance with
Part XI of this Consent Decree until the dispute is resolved in favor of the United States.
However, nothing in this Paragraph shall be construed to cease the accrual of the

stipulated penalties until the dispute is resolved.

IX. RIGHT OF ENTRY

Any authorized representative of EPA or an appropnate state agency, including
independent contractors, upon presentation of credentials, shall have a right of entry upon
the premises of Tampa Electric's plants identified herein at any reasonable time for the
purpose of monitoring compliance with the provisions of this Consent Decree, including
inspecting plant equipment and inspecting and copying all records maintained by Tampa

Electric required by this Consent Decree. Tampa Electric shall retain such records for a
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period of twelve (12) years from the date of entry of this Consent Decree. Nothing in
this Consent Decree shall limit the authority of EPA to conduct tests and inspections at

Tampa Electric s facilities under Section 114 of the Act, 42 U.S.C. § 7414,

X. FORCE MAJEURE

If any event occurs which causes or may cause a delay in complying with any provision
of this Consent Decree, Tampa Electric shall notify the United States in writing as soon
as practicable, but in no evént later than seven (7) busmess days following the date
Tampa Electric first knew, or within ten (10) business days following the date Tampa
Electric should have known by the exercise of due diligence, that the event caused or
may cause such delay. In this notice Tampa Electric shall reference this Paragraph of
this Consent Decree and describe the anticipated length of time the delay may persist, the
cause or causes of the delay, the measures taken or to be taken by Tampa Electric to
prevent or miniumize the delay, and the schedule by which those measures will be
implemented. Tampa Electric shall adopt all reasonable measures to avoid or minimize
such delays.

Failure by Tampa Electric to comply with the notice requirements of Paragraph 57 shall
render this Section X voidable by the United States as to the specific event for which
Tampa Electric has failed to comply with such notice requirement. If voided, the
provisions of this Section shall have no effeét as to the particular event involved.

The United States shall notify Tampa Electric in writing regarding Tampa Electric's

claum of a delay in performance within (15) fifteen business days of receipt of the Force
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Majeure notice provided under Paragraph 57. If the United States agrees thal the delay
in performance has been or will be caused by circumstances beyond the control of
Tampa Elcctne, including any entity controlled by Tampa Electric, and that Tampa
Electric could not have prevented the delay through the exercise of due diligence, the
parties shall stipulate to an extension of the required deadline(s) for all requirement(s)
affected by the delay for a period equivalent to the delay actually caused by such
circumstances. Such stipulation shall be filed as a modification to this Consent Decree in
order to be effective. Tampa E%ecrric shall not be liable for stipulated penalties for the
period of any such delay.

If the United States does not accept Tampa Electric's claim of a delay in performance, to
avoid the imposition of stipulated penalties Tampa Electric must submit the matter to this
Court for resolution by filing a petition for determuination. Once Tampa Electric has
submitted the maﬁef, the United States shall have fifteen business days to file its
response. If Tampa Electric submits the matter to this Court for resolution, and the
Court deteninines that the delay in performance has been or wilt be caused by
circunstances beyond the control of Tampa Electric, including any entity controtled by
Tampa Electric, and that Tampa Electric could not have prevented the delay by the
exercise of due diligence, Tampa Electric shall be excused as to that event(s) and delay
(including stipulated penalties otherwise applicable), but only for the period of time
equivalent to the delay caused by such circumstances.

Tampa Electric shall bear the burden of proving that any delay in performance of any

requirement of this Consent Decree was caused by or will be caused by circumstances
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beyond its control, including any entity Oourtrolled by it, and that Tampa Electric could
not have prevented the delay by the exercise of due diligence. Tampa Electric shall also
bear the burden of proving the duration and extent of any delay(s) attributable to such
circumstances. Axn extension of one compliance date based on a particular event may,
but will not necessanly, result in an extension of a subsequent compliance date.
Unanticipated or increased costs or expenses associated with the performance of Tampa
Electric's obligations under this Consent Decree shall not constifute circumstances
beyond the control of Tampa Electric or serve as a basis for an extension of time under
this Section. However, failure of a permitting authority to issue a necessary permit in a
timely fashion may constitute a Force Majeure event where the failure of the permitting
authority to act is beyond the control of Tanpa Electric and Tampa Electric has taken all
steps available to it to obtain the necessary permut, including, but not limited to,
submitting a complete permit application, reSponding to requests for additional
information by the permitting authority in a timely fashion, accepting lawful permit
tenns and conditions, and prosecuting appeals of any allegedly unlawful terms and
conditions imposed by the permitting authority in an expeditious fashion.

The parties agree that, depending upon the circumstances related to an event and Tampa
Electric s response to such circurnstances, the kinds of events listed below could also
qualify as Force Majeure events within the meaning of this Seetion X of the Consent
Decree: Construction, labor, or equiprnent delays; natural gas and gas transportation
availability delays;acts of God; and the failure of an innovative technology approved

under Paragraph 26 B and 52.C.
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Notwithstanding any other provision of this Consent Decree, this Court shall not draw
any inferences nor establish any presumptions adverse to either party as a result of
Tampa Electric delivering a notice pursuant to this Section or the parties' inability to
reach agreement on a dispute under this Part.

As part of the resolution of any matter submitted to this Court under this Section, the
parties by agreement, or this Court by order, may in appropriate circumnstances extend or
modify the schedule for completion of work under this Consent Decree to account for the
delay in the work that occurred as a result of any delay agreed to by the United States or
approved by this Court. Tampa Electric shall be liable for stipulated penalties for its
failure thereafter to complete the work in accordance with the extended or modified

schedule.

XI. DISPUTE RESOLUTION

* The dispute resolution procedure provided by this Section X1 shall be available to resolve

all disputes arising under this Consent Decree, except as provided in Section X regarding
Force Majeure, or in this Section XI, provided that the party making such application has
made a good faith atternpt to resoive the matter with the other party.

The dispute resolution procedure required herein shall be mvoked by one party to this
Consent Decree giving written notice to another advising of a dispute pursuant to this
Section XI. The notice shall describe the nature of the dispute and shall state the noticing
party's position with regard to such dispute. The party receiving such a notice shall

acknowledge receipt of the notice, and the parties shall expeditiously schedule a meeting
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to discuss the dispute informally not later than fourteen (14) days following receipt of
such notice.

Disputes submitted to dispute resolution under this Section shall, in the first instance, be
the subject of informal negotiations between the parties. Such period of informal
negotiations shall not extend beyond thirty (30) calendar days from the date of the first
mmeeting between representatives of the United States and Tampa Electric unless the
parties' representatives agree to shorten or extend this period.

If the parties are unable to reach agreement during the informal negotiation period, the
United States shall provide Tampa Electric with a written summary of its position
regarding the dispute. The written position provided by the United States shall be
considered binding unless, within thirty (30) calendar days thereafter, Tampa Electric
files with this Court a petition which describes the nature of the dispute and seeks
resolution. The United States may respond to the petition within forty-five (45) calendar
days of filing.

Where the nature of the dispute is such that a more timely resolution of the issue is
required, the time periods set out in this Section may be shortened upon motion of one
of the parties to the dispute.

This Court shall not draw any inferences nor establish any presumptions adverse to either
party as a result of invocation of this Section or the parties inability to reach agreement.
As part of the resolution of any dispute under this Section, in appropriate circumstances
the parties may agree, or this Court may order, an extension or modification of the

schedule for completion of work under this Consent Decree to account for the delay that
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occurred as a result of dispute resojution. Tampa Electric shall be liable for stipulated
penalties for its failure thereafter to complete the work in accordance with the exiended
or modified schedule.

The Court shall decide all disputes pursuant to applicable principles of law for resolving
such disputes;, provided, however, that the United States and Tampa Electric reserve their
nghts to argue for what the applicable standard of law should be for resolving any
particular dispute. Notwithstanding the preceding sentence of this Paragraph, as to
disputes arising under Paragraph 32, the Court shall sustain the position of the United
States as to the BACT Analysis recommendations and the optimijzation study measures
that should be installed and implemented, uniess Tampa Electric demonstrates that the -

position of the United States is arbitrary or capricious.

XII. GENERAL PROVISIONS

Effect of Settlement. This Consent Decree is not a penmit; compliance with its terms

does not guarantee compliance with all applicable Federal, State or Local laws or
regulations.

Satisfaction of all of the requirements of this Consent Decree constitutes full settlerent
of and shall resolve and release Tampa Electric from all civil liability of Tampa Electric
to the United States for the claims referred to in Paragr_apbs 43 and 44 of this Coﬁsent
De;ree. This Consent Decree does not apply to any claun(s) of alleged criminal liability,
which are reserved.

In any subsequent administrative or judicial action initiated by the United States for
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injunctive relief or civil penalties relating to the facilities covered by this Consent
Decree, Tampa Electric shall not assert any defense or claun based upon principles of
walver, res judicata, collateral estoppel, issue preclusion, claim splitting, or other defense
based upon any contention that the claims raised by the United States in the subsequent
proceeding were brought, or should have been brought, in the instant case; provided,
however, that nothung in this Paragraph is intended to affect the enforceability of the
Resolution of Clams provisions of Paragraphs 43 and 44 of this Consent Decree..
Other Laws. Except as specifically provided by this Consent Decree, nothing 1n this
Consent Decree shall relieve Tampa Electric of its obligation to comply with all
applicable Federal, State and Local laws and regulations. Subject to Paragraph 43 and
44, nothing contained in this Consent Decree shall be construed to prevent or limit the
United States' rights to obtain penalties_ or injunctive relief under the Clean Air Act or
other federal, state or local statutes or regulations.

Third Parties. This Consent Decree does not limit, enlarge or affect the rights of any
party to this Consent Decree as against any third parties.

Costs. Each party to this action shall bear 1ts own costs and attorneys' fees.

Public Documents. All information and documents submitted by Tampa Electric to the

United States pursuant to this Congsent Decree shall be subject to public iaspection, unless
subject to legal privileges or protection or identified and supported as business
confidential by Tampa Electric in accordance with 40 C.F.R. Part 2.

Public Comments. The parties agree and acknowledge that final approval by the United

States and entry of this Consent Decree is subject to the requirements of 28 C.F.R §
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50.7, which provides for notice of the lodging of this Conseat Decree in the Federal
Register, an opportunity for public comment, and the right of the United States to
withdraw or withhold consent if the comments disclose facts or considerations which
indicate that the Consent Decree is inappropriate, improper, or inadequate.

82. Notice. Unless otherwise provided herein, notifications to or communications with the
United States or Tampa Electric shall be deemed submitted on the date they are
postmarked and sent either by overnight mail, retum receipt requested, or by certified or
registered mail, return receipt requested. Except as otherwise provided herein, when
written notification to or communication with the United States, EPA, or Tampa Electric
1s required by the terms of this Consent Decree, it shall be addressed as follows:

As to the United States of America:

For U.S. DOJ

Chief

Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611, Ben Franklin Station
Waghington, D.C. 20044-7611

DI# 90-5-2-1-06932

Whitney L. Schmidt

Coordinator, Affirmative Civil Enforcement Program
Office of the United States Attorney

Middle District of Florida

400 N. Tampa Street

Tampa, FL 33602

For U.S. EPA

Director, Air Enforcement Division
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Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency

Ariel Rios Building [2242A)]

1200 Pennsylvania Avenue, N.W.

Washington, DC 20460

and
Regiopal Administrator
U.S. EPA Region IV

61 Forsyth Street, S.E.
Atlanta, GA 30303

As to Tampa Electric:

Sheila M. McDevitt
General Counsel

Tampa Electric Company
P.O Box 111

Tampa, FL 333601-0111

83. Any party may change either the notice recipient or the address for providing notices to it

by serving all other parties with a notice setting forth such new notice recipient or

address.

84.  Modification. Except as otherwise allowed by law, there shall be no moedification of this

Consent Decree without written approval by the United States and Tampa Electric, and

approval of such modification by the Court.

85.  Continuing Jurisdiction. The Court shall retam jurisdiction of this case after entry of this

Consent Decree to enforce compliance with the terms and conditions of this Consent

Decree and to take any action necessary or appropriate for its interpretation, construction,

execution, or modification. During the term of this Consent Decree, any party may apply
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to the Cowrt for any relief necessary to construe or effectuate this Coansent Decree.

Complete Agreement. This Consent Decree constitutes the final, complete and exclusive

agreement and understanding among the parties wit.b respect to the settlement embodied
in this Consent Decree. The parties acknowledge that there are no representations,
agreements or understandings relating to the settlement other than those expressly
contained in this Consent Decree. An Appendix is attached to and incorporated into this

Counsent Decree by this reference.

XIIL TERMINATION
Except as provided in Paragraphs 43, 44, and 45 (involving resolution of claims), this
Consent Decree shall be subject to termination upon motion by either party after Tampa
Electnc satisfies all requirements of this Consent Decree, mcluding payment of all
stipulated penalties that may be due, installation of control technology systems as
specified herein, the receipt of all permits specified herein, securing valid Title V Permits
for Gannon and Big Bend that incorporate all emission and fuel lumits from this Consent
Decree as well as all operational limits established under this Consent Decree, and the
submission of all final reports indicating satisfaction of the requirements for
implemenftion of all acts called for under Part VII of this Consent Decree.
If Tampa Electric believes it has achieved compliance with the requirements of this
Consent Degree, then Tampa Electric shall so certify to the United States. Unless the
United States objects in writing with specific reasons within 60 days of receipt of Tampa

Electric s certification, the Court shall order that this Consent Decree be terminated on
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Tampa Electric's motion. [fthe United States objects to Tampa Electric's certification,
then the matter shall be submitted to the Court for resolution wnder Section XI of this
Consent Decree. In such case, Tampa Electric shall bear the burden of proving that this
Consent Decree should be terminated.

SO ORDERED, THIS DAY OF 2000.

UNITED STATES DISTRICT JUDGE
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WHEREAS, Plaintiffs, the United States of America (“the United States”), on behalf of
the United States Environmental Protection Agency (“EPA™), and the State ‘of North Dakota
(““State”), have filed a Complaint for injunctive relief and civil penalties pursuant to
Sections 113(b)(2) and 167 of the Clean Air Act (the “Act”), 42 U.S.C. §§ 7413(b)(2) and 7477,
alleging that Defendants, Minnkota Power Cooperative (“Minnkota”) and Square Butte Electric
Cooperative (‘‘Square Butte) have undertaken construction projects at major emitting facilities
in violation of the Prevention of Significant Deterioration provisions of Part C of Subchapter I of
the Act, 42 U.S.C. §§ 7470-7492, and in violation of the federally approved and enforceable
North Dakota State Implementation Plan;

WHEREAS, in their Complaint, the United States and the State (collectively, “the
Plaintiffs”) allege, inter alia, that Minnkota and Square Butte (collectively, the “Settling
Defendants”) failed to obtain the necessary permits and install the controls necessary under the
Act to reduce their sulfur »didxide (80,), nitrogen oxide (NO,), and/or particulate matter (PM)
emissions;

WHEREAS, the Complaint alleges claims upon which relief can be granted against the
Settling Defendants under Sections 113 and 167 of the Act, 42 U.S.C. §§ 7413 and 7477,

WHEREAS, the United States provided the Settling Defendants and the State with actual
notice of alleged violations in accordance with Section 113(a)(1) of the Act, 42 U.S.C.

§ 7413(a)(1);

WHEREAS, the Settling Defendants assert that there may be difficulty associated with

the continuous operation of Flue Gas Desulfurization Systems at the Milton R. Young Station

during the extremely cold ambient air temperatures at the plant in the winter months, and the



Parties have considered these circumstances in reaching this agreement;

WHEREAS, the Settling Defendants assert that it would be very difficult to install and
continuously operate certain NO, emission controls at the cyclone-fired, lignite-burning Units at
the Milton R. Young Station;

WHEREAS, NDDH cantemplates that, upon full implementation of the controls and
other requirements of this Consent Decree, the Settling Defendants will have installed BACT-
level SO, controls for purposes of netting under this Decree;

WHEREAS, the Parties have agreed that settlement of this action is in the best interest of
the Parties and in the public interest, and that entry of this Consent Decree without further
litigation is the most appropriate means of resolving this matter;

WHEREAS, the Parties recognize, and the Court by entering this Consent Decree finds,
that this Consent Decree has been negotiated in good faith and at arm’s length and that this
Consent Decree is fair, reasonable, cousistent with the goals of the Act, and in the public
interest;

WHEREAS, the Settling Defendants have cooperated in the resolution of this matter;

WHEREAS, the Settling Defendants have denied and continue to deny the violations
alleged in the Complaint, and nothing herein shall constitute an admission of liability; and

WHEREAS, the Parties have consented to entry of this Consent Decree without trial of
any issues;

NOW, THEREFORE, without any admission of fact or law, it is hereby ORDERED,

ADJUDGED, AND DECREED as follows:



I. JURISDICTION AND VENUE

1. This Court has jurisdiction ovef this action, the subject matter herein, and the Parties
consenting hereto, pursuant to 28 U.S.C. §§ 1331, 1345, 1355, and 1367, and pursuant to
Sections 113 and 167 of the Act, 42 U.S.C. §§ 7413 and 7477. Venue is proper under Section
113(b) of the Act, 42 U.S.C. § 7413(b), and under 28 U.S.C. § 1391(b) and (c). Solely for the
purposes of this Consent Decree and the underlying Complaint, the Settling Defendants waive all
objections and defenses that they may have to the Court’s jurisdiction over this action, to the
Court’s jurisdiction over the Settling Defendants, and to venue in this District. The Settling
Defendants shall not challenge the terms of this Consent Decree or this Court’s jurisdiction to
enter and enforce this Consent Decree. For purposes of the Complaint filed by the Plaintiffs in
this matter and resolved by the Consent Decree, and for purposes of entry and enforcement of
this Consent Decree, the Settling Defendants waive any defense or objection based on standing.
Except as expressly provided for herein, this Consent Decree shall not create any rights in any
party other than the Parties to this Consent Decree. Except as provided in Section XXV (Public
Comment) of this Consent Decree, the Parties consent to entry of this Consent Decree without
further notice.

II. APPLICABILITY

2. Except as set forth in Paragraph 3, the provisions of this Consent Decree shall, upon
entry, apply to and be binding upon the Settling Defendants and their successors and assigns, and
upon the Settling Defendants’ officers, employees and agents solely in their capacities as such.

3. Upon entry, the provisions of this Consent Decree that relate exclusively to Unit 1 at

the Milton R. Young Station shall only apply to and be binding upon Minnkota, and its



successors and assigns, and upon Minnkota’s officers, employees and agents solely in their
capacities as such.

4. The Settling Defendants shall provide a copy of this Consent Decree to all vendors,
suppliers, consultants, contractors, agents, and any other company or other organization retained
to perform any of the work required by this Consent Decree. Notwithstanding any retention of
contractors, subcontractors, or agents to perform any work required under this Consent Decree,
the Settling Defendants shall be responsible for ensuring that all work is performed in
accordance with the requirements of this Consent Decree. In any action to enforce this Consent
Decree, the Settling Defendants shall not assert as a defense the failure of their officers,
directors, employees, servants, agents, or contractors to take actions necessary to comply with
this Consent Decree, unless it is dg:tennined to be a Force Majeure Event and satisfies the Force

Majeure provisions of this Consent Decree.

[1l. DEFINITIONS

5. A “30-day Rolling Average Emission Rate” shall be determined by calculating an
arithmetic average of all hourly emission rates in IbssyMMBtu for the current Operating Day and
the previous 29 Operating Days. A new 30-day Rolling Average Emission Rate shall be
calculated for each new Operating Day. Each 30-day Rolling Average Emission Rate shall
include all start-up, shutdown and Malfunction periods within each Operating Day. A
Malfunction shall be excluded from this Emission Rate, however, if it is determined to be a
Force Majeure Event and satisfies the Force Majeure provisions of this Consent Decree. The
reference methods for determining SO, and NO, Emission Rates shall be those specified in 40

C.F.R. Part 75, Appendix F.



6. A “30-day Rolling Average Removal Efficiency” means the percent reduction in the
mass of a pollutant achieved by a Unit’s pollution control device over a 30-Operating Day
period. This percentage shall be calculated by subtracting the Unit’s outlet 30-day Rolling
Average Emission Rate from the Unit’s inlet 30-day Rolling Average Emission Rate, dividing
that difference by the Unit’s inlet 30-day Rolling Average Emission Rate, and then multiplying
by 100. A new 30-day Rolling Average Removal Efficiency shall be calculated for each new
Operating Day, and shall include all start-up, shutdown and Malfunction periods with each
Operating Day. A Malfunction shall be excluded from this Removal Efficiency, however, if itis
determined to be a Force Majeure Event and satisfies the Force Majeure provisions of this
Consent Decree. The reference method for determining both the inlet and outlet 30-day Rolling
Average Emission Rate, for the purposes of calculating the SO, 30-day Rolling Average
Removal Efficiency, shall be that specified in 40 C.F.R. Part 75, Appendix F.

7. “CEMS?” or “Continuous Emission Monitoring System,” means, for obligations
involving NO, and SO, under this Consent Decree, the devices defined in 40 C.F.R. § 72.2, and
installed and maintained as required by 40 C.F.‘R. Part 75.

8. “Clean Air Act” or “Act” means the federal Clean Air Act, 42 U.S.C. §§7401-7671q,
and its implementing regulations,

9. “Consent Decree” means this Consent Decree.

10. “Emission Rate” for a given pollutant means the number of pounds of that pollutant
emitted per million British thermal units of heat input (Ib/MMB#tu), measured in accordance with
this Consent Decree.

11. “EPA” means the United States Environmental Protection Agency.



12. “ESP” means electrostatic precipitator, a pollution contro! device for the reduction of
PM.

13. “Flue Gas Desulfurization System” or “FGD” means a pollution control device that
employs flue gas desulfurization technology, including an absorber utilizing lime, flyash, or
limestone slurry, for the reduction of sulfur dioxide emissions.

14. “Fossil Fuel” means any hydrocarbon fuel, including coal, petroleum coke,
petroleum oil, or natural gas. |

15. “Ib/MMBtu” means one pound of a pollutant per million British thermal units of heat
input,

16. “Malfunction” means malfunction as that term is defined under 40 C.F.R. § 60.2
(July 1, 2004).

17. “MW” means a megawatt or one million Watts.

18. “Milton R. Young Station” means, for purposes of this Consent Decree only, the
Settling Defendants’ electric generating Units near Center, North Dakota, which currently
consi‘st of two lignite-fired cyclone units. Unit 1 has a nominal net rating of 235 MW. Unit 2
has a nominal net rating of 440 MW. “Milton R. Young Station” also includes the Settling |
Defendants’ proposed Unit 3, with a proposed net rating of 600 MW. The Settling Defendants
anticipate submitting a permit to construct application on or before June 1, 2009. Subject to
NDDH's permit to construct review process, the Unit 3 permit is anticipated to be issued by
December 31, 2010, construction is expected to commence on or before December 31, 2012, and
operation is expected to commence on or before December 31, 2015.

19. “NDDH?" shall mean the North Dakota Department of Health.



20. “Netting” shall mean the process of determining whether a particular physical
change or change in the method of operation of a major stationary source results in a net
emissions increase, as that term is'deﬁned at 40 C.F.R. § 52.21(b)(3)(i) and Chapter 33-15-15 of
the North Dakota Administrative Code (Feb. 1, 2005).

21. “NO,” means oxides of nitrogen, measured in accordance with the provisions of this
Consent Decree.

22. “NO, Allowance” means an authorization or credit to emit a specified amount of
NO, that is allocated or issued under an emissions trading or marketable permit program of any
kind established under the Act or a State Implementation Plan. The Parties acknowledge that at
the time of lodging of this Consent Decree that no NO, Allowance program is applicable to
Milton R. Young Station.

23. “NO, BACT Determination” shall mean the conclusions made by the NDDH as a
result of reviewing the NO, Top-Down BACT Analysis. Such determination shall be carried out
in accordance with the applicable federal and state statutes, regulations, and guidance cited in the
definition of “NO,; Top-Down BACT Analysis,” below, and shall include the selection of control
technology to be installed on Units 1 and 2 and 30-day Rolling Average Emission Rates
applicable to Units 1 and 2 and to be continuously complied with by the Settling Defendants.

24, “NO, Top-Down BACT Analysis” shall mean a study prepared by the Settling
Defendants to identify the emission limits requirea by 42 U.S.C. § 7475(a)(4) and 40 C.F.R.

§ 52.21(j)(3), defined by 42 U.S.C. § 7479(3) and 40 C.F.R. §52.2l(b)(12),’ and expressed as a
30-Day Rolling Average NO, Emission Rate. The study shall be carried out in accordance with

the provisions of Chapter B of EPA’s “New Source Review Workshop Manual—Prevention of



Significant Deterioration and Nonattainment Area Permitting,” (Draft October 1990) (“EPA’s
NSR Manual™). The study shall not include any other elements of PSD permitting required by |
‘other chapters of EPA’s NSR Manual (notwithstanding any cross-reference in Chapter B to such
other chapters), 40 C.F.R. § 52.21, or N.D. ADMIN. CODE § 33-15-15-01.2.

25. “Over-fire Air’” means a technology to reduce NO, formation in a Unit boiler by
directing a portion of the air to be combusted through ports above the level of the cyclones in the
furnace.

26. “Operating Day” means any calendar day on which a Unit fires fossil fuel.

27. “Parties’ means the United States of America, the State of North Dakota, and the
Settling Defendants. “Party” means one of the four named “Parties.”

28. “Plant-Wide 12-Month Rolling Average Tonnage” means the sum of the tons of the
pollutant in question emitted from the Milton R. Young Statioﬁ in the most recent complete
month and the previous eleven (11) months. A new Plant-Wide 12-Month Rolling Average
Tonnage shall be calculated for each new complete nionth in accordance with the provisions of
this Consent Decree. The calculation of each Plant-Wide 12-Month Rolling Average Tonnage
shall include the pollufants emitted during periods of startup, shutdown, and Malfunction within
each calendar month, unless the Malfunction event is also deemed a “Force Majeure Event” as
defined in Section XIV of this Consent Decree (Force Majeure), in which case such emissions
shall be excluded.

| 29. “Plant-Wide Tonnage for One Calendar Year” means the sum of the tons of the
pollutant in question emitted from the Milton R. Young Station in any 12-Month calendar year.

A new Plant-Wide Tonnage for One Calendar Year shall be calculated for each new calendar



year. The calculation of each Plant-Wide Tonnage for One Calendar Year shall include the
pollutants emitted during periods of startup, shutdown, and Malfunction within each 12-Month
calendar year, unless the Malfunction event is also deemed a “Force Majeure Event” as defined
in Section XIV of this Consent Decree (Force Majeure), in which case such emissions shall be
excluded.

30. *Plant-Wide Tonnage for the Annual A.verage of Two Calendar Years” means the
sum of the tons of the pollutant in question emitted from the Milton R. Young Station in any two
consecutive 12-month calendar years, divided by two. A new Plant-Wide Tonnage for the
Annual Average of Two Calendar Years shall be calculated for each new complete 12-month
calendar year. The calculation of each Plant-Wide Tonnage for the Annual Average of Two
Calendar Years shall include the pollutants emitted during periods of startup, shutdown, and
Malfunction within each 12-Month calendar year, unless the Malfunction event is also deemed a
“Force Majeure Event” as defined in Section XIV of this Consent Decree (Force Majeure), in
which case such emissions shall be excluded.

31. “PM” means total particulate matter, measured in accordance with the provisions of
this Consent Decree.,

32. “PM CEMS” or “PM Continnous Emission Monitoring System’ means, as specified
in Section VI (PM Emission Reduction and Controls) of this Consent Decree, the equipment that
samples, analyzes, measures, and provides, by readings taken at frequent intervals, an electronic
or paper r;cord of PM emissions.

33. “PM Emission Rate” means thf; average number of pounds of PM emitted per million

British thermal units of heat input (“lbs/MMBtu™) from the Unit stack, as measured in an annual



stack test from the Unit stack, in accordance with the reference method set forth in 40 C.F.R.
Part 60, Appendix A, Method 5 (filterable portion only) or Method 17 (filterable portion only).

34. “Prevention of Significant Deterioration” or “PSD” means the prevention of
significant deterioration of air quality program under Part C of Subchapter I of the Clean Air
Act, 42 U.S.C. §§ 7470 - 7492, and 40 C.F.R. Part 52.

35. “Project Dollars” means the Settling Defendants’ expenditures and payments
incurred or made in carrying out the Projects identified in Section VIII (Additional Injunctive
Relief) of this Consent Decree to the extent that such expenditures or payments both: (a) comply
with the requirements set forth in Section VIII (Additional Injunctive Relief) of this Consent
Decree; and (b) constitute (i) the Settling Defendants’ direct payments for such projects, (ii) the
Settling Defendants’ external costs for contractors, vendors, and equipment, (iii) the Settling
Defendants’ internal costs consisting of employee time, travel, or out-of-pocket expenses
specifically attributable to these particular projects and documented in accordance with
Generally Accepted Accounting Principles (“GAAP”), or (iv) the discounted present value of the
cash payments made by the Settling Defendants under a contrac‘t with another entity to carry out
the project.

36. “Rich Reagent Injection” means a technology that injects reagent, such as ammonia
or urea, into a Unit boiler to react with and reduce NO, emissions.

37. “Selective Catalytic Reduction” means a pollution control device fér reducing NO,
emissions through the use of selective catalytic reduction technology.

38. “Selective Non-Catalytic Reduction” means a pollution control device for reducing

NO, emissions through the use of selective non-catalytic reduction technology.
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39. “Settling Defendants” means Minnkota Power Cooperative, Inc., and Square Butte
Electric Cooperative.

40. “SO,” means sulfur dioxide, measured in accordance with the provisions of this
Consent Decree.

41. “S0O, Allowance” means “allowance” of SO, as defined at 42 U.S.C. § 7651a(3):
“‘an authorization, allocéted to an affected Unit by the Administrator of EPA under Subchapter
I\}Of the Act, to emit, during or after a specified calendar year, one ton of sulfur dioxide.”

42. “Title V Permit” means the permit required of the Settling Defendants’ major
sources under Subchapter V of the Act, 42 U.S.C. §§ 7661-7661e.

43.  “Unit” means, for the purposes of this Consent Decree, collectively, the coal
crusher, stationary equipment that feeds coal to the boiler, the boiler that produces steam for the
steam turbine, the steam turbine, the generator, the equipment necessary to operate the generator,
steam turbine and boiler, and all ancillary equipment, including pollution control equipment and
systems necessary for the production of electricity. An electric utility steam generating station
may comprise one or more Units.

IV. SO, EMISSION REDUCTIONS AND CONTROLS

A. 80, Emission Controls

1. New FGD Installations at Milton R. Young Station Unit 1

44. No later than December 31, 2010, the Settling Defendants shall elect to install either
a wet FGD or a dry FGD (or equivalent SO, control technology approved pursuant to Paragraph
46) at Unit 1, and shall notify the Plaintiffs in writing as to which option the Settling Defendants

have elected for this Unit.

11



45. Beginning no later than December 31, 2011, the Settling Defendants shall install and
commence coutinuous operation of the FGD (or equivalent SO, control technology approved
pursuant to Paragraph 46) elected above on Unit 1, and shall achieve and thereafter maintain:
a. If the Settling Defendants elect to install a wet FGD, a 30-Day Rolling Average
Removal Efficiency for SO, at Unit 1 of at least ninety-five percent (95%),
subject to the provisions of Paragraph 49;

b. If the Settling Defendants elect to install a dry FGD, a 30-Day Rolling Average
Removal Efficiency for SO, at Unit | of at least ninety percent (90%).

46. With prior written notice to and written approval from EPA and the State, the
Settling Defendants may, in lieu of installing and operating an FGD at Unit 1, install and operate
an alternative SO, control technology at this Unit that achieves and maintains a 30-Day Rolling
Average Removal Efficiency for SO, of at least ninety five percent (95%), uniess Defendants
demonstrate, and Plaintiffs agree, that the alternative control technology will provide significant
additional multi-pollutant reductions, in which case Settling Defendant shall achieve and
maiutain a 30-Day Rolling Average Removal Efficiency for SO, of at least ninety percent (90%).

2. FGD Upgrades for Milton R. Young Station Unit 2

47. No later than December 31, 2010, the Settling Defendants shall design and upgrade
the FGD on Unit 2. Beginning no later than this same date, the Settling Defendants shall also
achieve and thereafter maintain a 30-Day Rolling Average Removal Efficiency for SO, at Unit 2

of at least ninety percent (90%), subject to the provisions of Paragraph 49.
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3. Continuous Operation of SO, Controls

48. The Settling Defendants shall continuously operate each FGD (or equivalent SO,
control technology approved pursuant to Paragraph 46) covered under this Consent Decree at all
times that the Unit it serves is in operation, consistent with the technological limitations,
manufacturers’ specifications, and good ehgineering and maintenance practices for the FGDs, or
equivalent technology, for minimizing emissions to the extent practicable. The Settling
Defendants need not operate an FGD system during periods of Malfunction of the FGD; or
during periods of Malfunction of the Unit that have a significant adverse impact on the operation
of the FGD, provided that the Settling Defendants satisfy the requirements for a Malfunction as
set forth in Paragraph 138 (Malfunctions). As set forth in Paragraph 138, a Malfunction may
also constitute a Force Majeure Event if it meets the requirements for a Force Majeure Event in
Section XIV (Force Majeure) of this Consent Decree.

4. Maximizing SO, Emission Reductions while Minimizing Ice Formation
During Wintertime Operations of FGDs

49. In light of the potential for substantial and dangerous ice formation on emission
stacks utilizing wet FGDs as a result of the particularly severe winter weather conditions in
North Dakota, the Settling Defendants shall, by December 31, 2006, submit to EPA and NDDH
for review and approval an evaluation of technologies and best management practices for
minimizing and eliminating ipe formation on the stacks while minimizing any effect on emission
reductions at any Units served or to be served by a wet FGD. Such evaluation shall be
performed by an independent contractor, and shall include an analysis of the feasibility,
effectiveness, reliability, energy impacts, and economic costs of such technologies and best

management practices. In their submittal, the Settling Defendants shall evaluate such
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technologies and best management practices, and shall propose either available technologies,

best management practices, or both.

a.

Upon EPA’s and NDDH's approval of the Settling Defendants’
evaluation, EPA and NDDH shall provide the Settling Defendants with a
written determination regarding an available technology and best
management practices. Within 90 days after the installation or upgrade of
a wet FGD pursuant to this Consent Decree, the Settling Defendants shall
commence implementation of EPA’s and NDDH’s deterimination, subject
to the Dispute Resolution procedures set forth in Paragraphs 139 through
146 of this Consent Decree.

The Settling Defendants shall include in the periodic compliance reports
required pursuant to Section XI (Periodic Reporting) of this Consent
Decree, a summary of the effectiveness of any technologies and best
management practices in minimizing and eliminating ice formation on the
stacks while minimizing any effect on emission reductions at any Units

served by a wet FGD at the Milton R. Young Unit 2.

B. Tonnage Limits for SO, Emissions

50. The Settling Defendants shall comply with the following SO, emission limitations

for the Milton R. Young Station:

a.

Beginning January 1, 2006, the Settling Defendants shall not emit more
than 31,000 tons of SO, per year based on a Plant-Wide Tonnage for the

Annual Average of Two Calendar Years;
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Beginning January 1, 2011, the Settling Defendants shall not emit more
than 26,000 tons of SO, per year based on a Plant-Wide Tonnage for One
Calendar Year;

Beginning January 1, 2012, and each year thereafter, the Settling
Defendants shall not emit more than 11,500 tons of SO, per year based on
a Plant-Wide Tonnage for the Annual Average of Two Calendar Years;
and

In the event that Milton R. Young Unit 3 is not operational by December
31, 2015, then beginning January 1, 2014, and each year thereafter, the
Settling Defendants shall not emit more than 8,500 tons of SO, per year
based on a Plant-Wide Tonnage for the Annual Average of Two Calen&ar

Years.

51. Beginning on the date of entry of this Consent Decree, and prior to the Settling

Defendants’ implementation of EPA’s and NDDH’s determination pursuant to Paragraph 49,

above, the Settling Defendants shall continue to implement practices, to the extent practicable, to

minimize and eliminate ice formation on the stacks while minimizing any effect on emission

reductions at Milton R. Young Unit 2,

52. Notwithstanding the foregoing, the Settling Defendants may submit to EPA and

NDDH a petition for a higher SO, emissions limitation than the 31,000 ton and 26,000 ton limits

noted in Subparagraphs 50(a) and (b), above, if the Settling Defendants can demonstrate that

they are unable to comply with such limitation given the energy demands of their cooperative,

and despite utilization of best management practices and operation of the Milton R. Young Unit
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2 FGD to minimize SO, emissions to the maximum extent practicable. EPA’s and NDDH’s
disapproval of any such petition shall be subject to the dispute resolution provisions in Section
XV (Dispute Resolution) of this Consent Decree.

53. The Settling Defendants shall not use SO, Allowances or credits to comply with the
SO, emissions limitations set forth in Paragraph 50.

C. Surrender of SO, Allowances

54. For purposes of this Subsection, the “surrender of allowances” means permanently
surrendering allowances from the accounts administered by EPA for Units | and 2—and from
Unit 3 to the extent that SO, Allowances are allocated by EPA to that Unit — so that such SO,
Allowances can never be used to meet any compliance requirement under the Clean Air Act, the
North Dakota State Implementation Plan, or this Consent Decree.

55. For each year specified below, the Settling Defendants shall surrender to EPA, or
transfer to a non-profit third party selected by the Settling Defendants for surrender, SO,

Allowances that have been allocated to the Milton R. Young Station for the specified calendar

year:

Calendar Year Amount

2012-2015 4,346 Allowances

2016-2018 8,693 Allowances

2019 12,170 Allowances

2020 and 14,886 Allowances if Milton R. Young

thereafter Units 1, 2, and 3 (as proposed) are
operational by December 31, 2015, and
17,886 Allowances if only Milton R.
Young Units 1 and 2 are operational by
December 31, 2015

16



The Settling Defendants shall make such surrender annually, within forty-five (45) days of their
receipt from EPA of the Annual Deduction Reports for SO,. Any surrender need not include the
specific SO, Allowances that were allocated to the Settling Defendants, so long as the Settling
Defendants surrender SO, Allowances that are from the same year or an earlier year and that are
equal to the number required to be surrendered under this Paragraph. The requirements in this
Subsection (IV(C)) of the Consent Decree pertaining to the Settling Defendants’ use and
retirement of SO, Allowances are permanent injunctions not subject to any termination provision
of this Decree.

56. If any SO, Allowances are transferred directly to a non-profit third party, the Settling
Defendants shall include a description of such transfer in the next report submitted to EPA and
NDDH pursuant to Section XI (Periodic Reporting) of this Consent Decree. Such report shall:
(1) provide the identity of the non-profit third-party recipient(s) of the SO, Allowances and a
listing of the serial numbers of the transferred SO, Allowances; and (ii) include a certification by
the third-party recipient(s) stating that the recipient(s) will not sell, trade, or otherwise exchange
any of the alléwances and will not use any of the SO, Allowances to meet any obligation
imposed by any environmental law. No later than the third periodic report due after the transfer
of any SO, Allowances, the Settling Defendants shall include a statement that the third-party
recipient(s) surrendered the SO, Allowances for permanent surrender to EPA in accordance with
the provisions of Paragraphs 54 and 55 within one (1) year after the Settling Defendants
transferred the SO, Allowances to them. The Settling Defendants shall not have complied with
the SO, Allowance surrender requirements of this Paraéraph until all third-party recipient(s)

shall have actually surrendered the transferred SO, Allowances to EPA.
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57. For all SO, Allowances surrendered to EPA, the Settling Defendants or the
third-party recipient(s) (as the case may be) shall first submit an SO, Allowance transfer request
form to EPA’s Office of Air and Radiation’s Clean Air Markets Division directing the transfer of
such SO, Allowances to the EPA Enforcement Surrender Account or to any other EPA account
that EPA may direct in writing. As part of submitting these transfer requests, the Settling
Defendants or the third-party recipient(s) shall irrevocably authorize the transfer of these SO,
Allowances and identify — by name of account and any applicable serial or other identification
numbers or station names — the source and location of the SO, Allowances being surrendered.

D. General SO, Provisions

58. In determining Emission Rates for SO,, the Settling Defendants shall use CEMS in
accordance with those reference methods specified in 40 C.F.R. Part 75.

59. For the purpose of calculating the 30-Day Rolling Average Removal Efficiency, the
outlet SO, Emission Rate and the inlet SO, Emission Rate shall be determined based on the data
generated in accordance with 40 C.F.R. Part 75 (using SO, CEMS data from both the inlet and
outlet of the control device).

60. If any Unit subject to this Consent Decree is constructed to allow any flue gas to by-
pass the SO, pollution control equipment, the outlet 30-Day Rolling Average Emission Rate
shall be determined from SO, CEMS located after the by-pass return, and the inlet 30-Day

Rolling Average Emission Rate shall be determined from SO, CEMS located before the by-pass.
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V. NOx EMISSION REDUCTIONS AND CONTROLS

A. Phase I NO, Emissions Reductions and Controls

61. No later than December 31, 2007, the Settling Defendants shall install and
cmmhence continuous dperation of Over-fire Air on Unit 2 at the Milton R. Young Station.

62. No later than December 31, 2009, the Settling Defendants shall install and
commence continuous operation of Over-fire Air on Unit 1 at the Milton R. Young Station.

63. With prior written notice to and written approval from EPA and NDDH, the Settling
Defendants may, in lieu of installing and operating the NO, controls required by Paragraphs 61
or 62, install and operate equivalent technology that will achieve a NO, emission rate of no
greater than 0.36 [b/MMBtu based on a 30-Day Rolling Average Emission Rate.

B. Phase II NO, Emissions Reductions and Controls

64. The Phase II 30-Day Rolling Average NO, Emission Rates shall be determined in
accordance with the procedures set forth in this subsection.

65. Within six months éfter entry of this Consent Decree, the Settling Defendants shall
submit to NDDH for review and approval, and to EPA for review, a NO, Top-Down BACT
Analysis for each existing coal-fired Unit at the Milton R. Young Station. The Settling
Defendants’ NO, Top-Down BACT Analysis shall include all information necessary for NDDH
to make a BACT Determination, and any additional information requested by EPA and NDDH.
The Settling Defendants’ NO, Top-Down BACT Analysis shall include an evaluation of
Selective Catalytic Reduction, Selective Non-Catalytic Reduction, Over-fire Air, and Rich
Reagent Injection, as well as other NO, control technologies. This NO, Top-Down BACT

Analysis is independent and separate from the Settling Defendants’ plans to install one or more
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technologies pursuant to Paragraphs 61 and 62. The Settling Defendants shall retain a qualified
contractor to assist in the performance and completion of each NO, Top-Down BACT Analysis.

66. NDDH shall review the Settling Defendants’ NO, Top-Down BACT Analysis, and
shall develop its BACT Determination, in accordance with applicable federal and state statues,
regulations, and guidance; including those cited in the definition of a NO, Top-Down BACT
Analysis under this Consent Decree. After consultation with EPA, NDDH shall provide to the
Parties its BACT Determination for NO, emissions from each existing coal-fired Unit at the
Milton R. Young Station. NDDH’s BACT Determination shall include for each Unit the specific
control technologies to be installed and a specific Phase [l 30-Day Rolling Average NO,
Emission Rate limitation (lbssyMMBtu). NDDH’s BACT Determination shall also address
specific NO, emission limitations during Unit startups. NDDH’s BACT Determination shall be
subject to the Dispute Resolution procedures set forth in Paragraph 147 of this Consent Decree.

67. Beginning no later than December 31, 2010, the Settling Defendants shall achieve
and maintain the Phase 11 30-Day Rolling Average NO, Emission Rates established by NDDH
through its NO, BACT Determination for Unit 2. Beginning no later than December 31, 2011,
the Settling Defendants shall achieve and maintain the Phase 11 30-Day Rolling Average NO,
Emission Rates established by NDDH through its NO, BACT Determiination for Unit 1. Such
Phase II 30-Day Rolling Average NO, Emission Rates shall not affect the Settling Defendants’
obligation to also comply with the Phase I 30-Day Rolling Average NO, Emission Rates set
forth herein.

C. Use of NO,  Allowances

68. Except as provided in this Consent Decree, the Settling Defendants shall not sell or
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trade any surplus NO, Allowances allocated to Units 1, 2, and 3 at the Milton R. Young Station
that would otherwise be available for sale or trade as a result of the actions taken by the Settling
‘Defendants to comply with the requirements of this Consent Decree.

69. The number of NO, Allowances that are surplus to the Settling Defendants’ NO,
Allowance-holding requirements shall be equal to the amount by which the NO, Allowances
allocated to the Settling Defendants’ Units 1, 2, and 3 at the Milton R. Young Station for a
particular year are greater than the total amount of NO, emissions from those same Units for the
sane year.

70. Provided that the Settling Defendants are in compliance with the NO, emission
limitations of this Consent Decree, nothing in this Consent Decree shall preclude the Settling
Defendants from selling or transferring NO, Allowances allocated to the Milton R. Young
Station that become available for sale or trade as a result of:

a. activities that reduce NO, emissions from any Unit at the Milton R. Young
Station prior to the date of entry of this Consent Decree;

b. the installation and operation of any NO, pollution control technology or
technique that is not othérwise required under this Consent Decree;

c. achievement and maintenance of NO, emission rates below the emission
limits required by Section V (NO, Emissions Reductions and Controls);

d. permanent shutdown of any Unit at the Milton R. Young Stations not
otherwise required by this Consent Decree; and

€. other emission reduction measures that are agreed to by the Parties and
made enforceable through modifications of this Consent Decree;
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so long as the Settling Defendants timely report the generation of such surplus NO,
Allowances in acéordance with Section XI (Periodic Reporting) of this Consent Decree.
- The Settling Defendants shall be allowed to sell or transfer NO, Allowances equal to the

NO, emissions reductions achieved for any given year by any of the actions specified in

Subparagraphs (b) through (e) only to the extent that the total NO, emissions from all

Units at the Milton R. Young Station are below the emissions limits required by this

Consent Decree.

71. The Settling Defendants may not purchase or otherwise obtain NO, Allowances from
another source for purposes of complying with the requirements of this Consent Decree.
However, nothing in this Consent Decree shall prevent the Settling Defendants from purchasing
or otherwise obtaining NO, Allowances from another source for purposes of complying with
state or federal Clean Air Act requifements to the extent otherwise allowed by law.

D. General NO, Provisions

72. In determining Emission Rates for NO,, the Settling Defendants shall use CEMS in
accordance with the reference methods specified in 40 C.F.R. Part 75.

73. At any time following the commencement of operation of the specific NO, control
technologies required by the NDDI{’s NO, BACT Determination, the Settling Defendants may
petition the Plaintiffs to revise the applicable Phase 1l 30-Day Rolling Average Emission Rate
for NO,. In their petition, the Settling Defendants shall demonstrate and explain why they
cannot consistently achieve and mﬁntaiﬁ the 30-Day Rolling Average Emission NO, Rate
required by the NDDH’s NO, BACT Determination for the Unit in question, considering all
relevant information. The Settling Defendants shall include in such petition a proposed
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alternative 30-Day Rolling Average Emission Rate for NO,. The Settling Defendants shall also
retain a qualified contractor to assist in the preparation and completion of the petition for an
alternative 30-Day Rolling Average Emission Rate for NO,. The Settling Defendants shall
provide with each petition all pertinent documents and data. If the Plaintiffs disapprove the
alternative 30-Day Rolling Average Emission Rate for NO, proposed by the Settling Defendants,
such disapproval shall be subject to the provisions of Section XV (Dispute Resolution) of this
Consent Decree. The Settling Defendants shall submit any petition for any Unit under this
Paragraph no later than six (6) months after the final compliance date specified for that Unit in
Paragraph 67.

74. The Settling Defendants shall continuously operate all NO, control technology
installed on the Milton R. Young Units at all times that the Unit served is in operation, consistent
with the technological limitations, manufacturers’ specifications to the extent practicable, and
good engineering and maintgnance practices for the NO, control technology. The Settling
Defendants need not operate NO, control technology during periods of Malfunction of the NO,
control technology, or during periods of Malfunction of the Unit that have a significant adverse
impact on the operation of the NO, control technology, provided that the Settling Defendants
satisfy the requirements for Malfunction Events as set fdl‘th in Paragraph 138 (Malfunction
Events). As set forth in Paragraph' 138, a Malfunction may also constitute a Force Majeure
Event if it meets the requirements for a Force Majeure Event in Section XIV (Force Majeure) of
this Consent Decree.

V1. PM EMISSION REDUCTIONS AND CONTROLS

A. Optimization of PM Emission Controls
23



75. Within ninety (90) days after entry of this Consent Decree and continuing thereafter,
the Settling Defendants shall continuously operate each PM Control Device on the Milton R.
Young Station Units to maximize PM emission reductions, consistent with the operational and
maintenance limitations of the units. Specifically, the Settling Defendants shall, at a minimum:
(a) energize each section of the ESP for each Unit, regardless of whether that action is needed to
comply with opacity limits; (b) maintain the energy or power levels delivered to the ESP for
each Unit to achieve the greatest possible removal of PM; (c¢) make best efforts to expeditiously
repair and return to service transformer-rectifier sets when they fail; (d) inspect for, and schedule
for repair, any openings in ESP casings and ductwork to minimize air leakage; (e) optimize for
Unit | the plate-cleaning and discharge-electrode cleaning systems for the ESP by varying the
cycle time, cycle frequency, rapper-vibrator intensity, and number of strikes per cleaning event;
_and (f) optimize for Unit 2 the plate-cleaning systemn for the ESP by varying the cycle time and

frequency of the cycle.

B. Compliance with PM Emission Limits

76. Within one yvear bf entry of the Consent Decree, and continuing annually thereafter,
the Settling Defendants shall demonstrate, in accordance with Paragraphs 80 and 81, that Unit ’2
at the Milton R. Young Station can achieve and thereafter maintain a PM Emission Rate of no
greater than 0.030 {b/MMBtu.

77. No later than one-hundred-eighty (180) days after the Settling Defendants install and
comumence continuous operation of the FGD (or equivalent SO, control technology approved
pursuant to Paragraph 46) on Unit | at the Milton R. Young Station, and continuing annually

thereafter, the Settling Defendants shall demonstrate, in accordance with Paragraphs 80 and 81,
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that Unit 1 at the Milton R. Young Station can achieve and thereafter maintain a PM Emission
Rate of:

a. No greater than 0.030 1b/MMBtu if the Settling Defendants install a wet FGD;

and

b. No greater than 0.015 Ib/MMBUtu if the Settling Defendants install a dry FGD.

78. The Settling Defendants shall continuously operate each ESP or baghouse at the
Milton R. Young Station at all times that each Unit the ESP or baghouse serves is combusting
Fossil Fuel, consistent with good engineering practices for PM control, to minimize PM
emissions to the extent practicable. The Settling Defendants need not operate an ESP or
baghouse during periods of Malfunction of the ESP or baghouse, or during periods of
Malfunction of the Unit that have a significant adverse impact on the operation of the ESP or
baghouse, provided that the Settling Defendants satisfy the requirements for Malfunction Events
as set forth in Paragraph 138 (Malfunction Events). As set forth in Paragraph 138, a Malfunction
may also constitute a Force Majeure Event if it meets the requirements for a Force Majeure
Event in Section XIV (Force Majeure) of this Consent Decree.

79. Within 180 days after the Settling Defendants complete the installation of any
equipment required by Paragraphs 76 and 77, the Settling Defendants shall conduct a
performance test demonstration to ensure that the PM emission limitation set forth in Paragraphs
76 and 77 can be consistently achieved in practice, including all requirements pertaining to
proper operation and maintenance of control equipment. If the performance demonstration
shows that the control equipment cannot consistently meet the required PM emission limitation,
the Settling Defendants shall submit a report to EPA and NDDH proposing alternative emission
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limits.

C. PM Mounitoring

1. PM Stack Tests

80. Beginning in calendar year 2006, and continuing annually thereafter, the Settling
Defendants shall conduct PM performance testing on Milton R. Young Station Units | and 2.
Such annual performance tests may be satisfied by stack tests conducted in a given year, in
accordance with the Settling Defendants’ permit from the State of North Dakota.

81. In determining the PM Emission Rate, the Settling Defendants shall use the reference
methods specified in 40 C.F.R. Part 60, App. A, Method 5 (filterable portion only) or 40 C.F.R.
Part 60, App. A, Method 17 (filterable portion only), using stack tests, or alternative methods
that are requested by the Settling Defendants and approved by EPA. The Settling Defendants
shall also calculate the PM Emission Rates from annual stack tests in accordance with 40 C.F.R.
§ 60.8(f). In addition, the Settling Defendants shall submit the results of each PM stack test to
NDDH and EPA within forty-five (45) days of completion of each test.

2. PM CEMS

82. The Settling Defendants shall install and operate PM CEMS in accordance with
Paragraphs 82 through 88 on Unit 2 at the Milton R. Young Station. The PM CEMS shall
comprise a continuous particle mass monitor measuring particulate matter concentration, directly
or indirectly, on an hourly average basis and a diluent monitor used to convert the concentration
to units of [b/MMBtu. The Settling Defendants shall maintain, in an electronic database, the
hourly average emission values of all PM CEMS in 1b/MMBtu. The Settling Defendants shall
use reasonable efforts to keep fhe PM CEMS running and producing data whenever Unit 2 is
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operating.

83. No later than six (6) months after entry of this Consent Decree, the Settling
Defendants shall submit to EPA and NDDH for review and épproval pursuant to Section XII
(Review and Approval of Submittals) of this Consent Decree a plan for the installation and
certification of the PM CEMS for Milton R. Young Unit 2.

84. No later than one hundred twenty (120) days prior to the deadline to commence
operation of the PM CEMS, the Settling Defendants shall submit to EPA and NDDH for review
and approval pursuant to Section XII (Review and Approval of Submittals) of this Consent
Decree a proposed Quality Assurance/Quality Control (“QA/QC) protocol that shall be
followed in calibrating such PM CEMS. Following EPA and NDDH’s approfzal of the protocol,
the Settling Defendants shall thereafter operate the PM CEMS in accordance with the approved
protocol.

85. In developing both the plan for installation and certification of the PM CEMS and
the QA/QC protocol, the Settling Defendants shall use the criteria set forth in EPA’s
Amendments to Standards of Performance for New Stationary Sources: Monitoring
Requirements, 69 Fed. Reg. 1786 (January 12, 2004).

86. The Settling Defendants shall install and commence operation of PM CEMS on or
before June 30, 2008.

87. By December 31, 2008, the Settling Defendants shall conduct tests and demonstrate
compliance with the PM CEMS installation and certification plan submitted to and approved by
EPA and NDDH in accordance with Paragraphs 83 and 84.

88. The Settling Defendants shall operate continuous opacity monitors on Unit 1 and .
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Unit 2 of the Milton R. Young Station at all times those units are in operation. However, if the
Settling Defendants demonstrate that either one of these continuous opacity monitors cannot
provide accurate opacity measurement due to the formation of liquid water droplets in the flue
gas of a stack with a wet FGD, in accordance with Question 5.6, Part 75 of EPA's Emission
Monitoring Policy Manual, then the Settling Defendants may submit to EPA and NDDH for
review and approval alternative opacity procedures and requirements pursuant to the provisions
of 40 C.F.R. § 60.13(1)(1).

VIi. PROHIBITION ON NETTING CREDITS OR
OFFSETS FROM REQUIRED CONTROLS

89. Emission reductions generated by the Settling Defendants to comply with the
requirements of this Consent Decree shall not be considered as a creditable emission decrease for
the purpose of obtaining a netting credit under the Clean Air Act’s Nonattainment NSR and PSD
programs. Notwithstanding the preceding sentence, the Settling Defendants may use any
emission decreases of NO,, SO,, and PM generated under this Consent Decree at Units 1 and 2
as creditable decreases for the purpose of obtaining netting credit for these pollutants at Unit 3
under the Clean Air Act’s Nonattainment NSR and PSD programs, if:

a. The Settling Defendants submit, as and addendum to its construction permit
application for Unit 3, an analysis that proposes emissions limits for NO,, SO,,
and PM that are equivalent to BACT as defined in the 42 U.S.C. § 7479(3), and
NDDH issues a federally enforceable permit for Unit 3 that includes emissions
limits that reflect BACT-equivalent level controls at the time of construction of

the Unit, and that are at least as stringent as a 30-Day Rolling Average SO,
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Removal Efficiency of at least ninety-five percent 95% (if the Settling Defendants
install a wet FGD on Unit 3) or 90% (if the Settling Defendants install a dry FGD
on Unit 3), a 30-Day Rolling Average NO, Emission Rate not greater than 0.100
[b/MMBtu, and an Emission Rate for PM of no greater than 0.015 bs/MMBtu,
provided that, at any time following the commencement of operation of this new
Unit, the Settling Defendants may submit to EPA and NDDH a written petition
for a higher 30-Day Rolling Average NO, Emission Rate if the Settling
Defendants can demonstrate that it cannot achieve such an emission rate on this
new Unit;

b. The Settling Defendants have been and remain in full compliance with the plant-
wide SO, tonnage limitation set forth in Paragraph 50 of this Consent Decree and
NDDH has issued a federally-enforceable permit for Units 1, 2, and 3 thaft will
limit the Plant-Wide Annual Average of the Tonnage for Two Calendar Years for
SO, at those units to 11,500 tons per year commencing January 1, 2012; and

C. NDDH determines through air quality modeling submitted by the Settling
Defendants in accordance with NDDH modeling protocols that the impact on
either a PSD increment or on visibility in Class I Areas from the combined
emissions at Units 1, 2 and 3, after the pollution control upgrades and installations
required by this Consent Decree are operational, will be less than the impact from
the combined emissions at Units 1 and 2 before such controls are operaticnal. |

90. Decreases in actual emissions of NO,, SO,, and PM generated under this Coﬁsent

Decree at Units 1 and 2 qualify as contemporaneous decreases under 40 C.F.R. § 52.21(b)(3)(ii)
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(July 1, 2005) for the purpose of obtaining netting credits for these pollutants at Unit 3, as long
as the Settling Defendants commence construction of Unit 3 on or before December 31, 2012.

91. Nothing in this Consent Decree is intended to affect the application of Section 33-15-
15-01.2 of the North Dakota Administrative Code regarding the availability of extensions on the
commencement of construction for newly permitted facilities.

92. Nothing in this Consent Decree is intended to preclude the emission reductions
generated under this Consent Decree from being considered by NDDH and EPA as creditable
emission decreases for the purpose of attainment demonstrations submitted pursuant to Section
110 of the Act, 42 U.S.C. § 7410, or in determining impacts on NAAQS or PSD increment.

Vill. ADDITIONAL INJUNCTIVE RELIEF

93. The Settling Defendants shall implement the wind turbine project (“Project™)
described in this Section in compliance with the approved plans and schedules for such Project
and other terms of this Consent Decree. The Settling Defendants shall submit plans for the
Project to the United States for review and approval pursuant to Section XII (Review and
Approkval of Submittals) of this Consent Decree in accordance with the schedules set forth in this
Section. In implementing the Project, the Settling Defendants shall spend no less than $5.0
million in funds (“Project Dollars”) pursuant to the schedule set forth in Paragraph 103. The
Settling Defendants shall maintain, and present to the United States, upon request, all documents
to substantiate the Project Dollars expended and shall provide these documents to the United
States and NDDH within thirty (30) days of a request by the United States or NDDH for the
documents.

94. The Settling Defendants shall make all plans and reports prepared by the Settling

30



Defendants pursuant to the requirements of this Section of the Consent Decree publicly available
without charge.

95. The Settling Defendants shall certify, as part of the plan submitted to the United
States for the Project that, as of the date of this Consent Decree, the Settling Defendants are not
otherwise required by law to perform the Project described in the plan, that the Settling
Defendants are unaware of any other person who is required by law to perform the Project, and
that the Settling Defendants will not use the Project, or portion thereof, to satisfy any obligations
that it may have under other applicable requirements of law.

96. The Settling Defendants shall use good faith efforts to secure as much benefit as
possible for the Project Dollars expended, consistent with the applicable requirements and limits
of this Consent Decree.

97. Regardless of whether the Settling Defendants elected (where such election is
allowed) to undertake the Project by itself or to do so by contributing funds to another person or
instrumentality that will carry out the Project, the Settling Defendants acknowledge that they
will receive credit for the expenditure of such funds as Project Dollars only if the Settling
Defendants demonstrate that the funds have been actually spent by either the Settling Defendants
or by the person or instrumentality receiving them (or, in the case of internal costs, have actually
been incurred by the Settling Defendants), and that such expenditures met all requirements of
this Consent Decree.

98. The Settling Defendants shall receive full credit for jd1eir expenditures only to the
extent that they do not receive an offsetting financial or economic benefit from such
expenditures; in determining how many Project Dollars have been spent by the Settling
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Defendants, the Settling Defendants shall debit any such offsetting financial or economic benefit
received against any of the Settling Defendants’ expenditures for the Project.

99. Within sixty (60) days following the completion of the Project required under this
Consent Decree, the Settling Defendants shall submit to the United States a report that
documents the date that the Project was completed, the Settling Defendants’ results of
implementing the Project, including the emission reductions or other environmental benefits
achieved, and the Project Dollars expended by the Settling Defendants in implementing the
Project.

106. The Settling Defendants shall not financially benefit to é greater extent than any
other member of the general public from the sale or transfer of technology obtained in the course
of implementing any Project.

101. Project Dollar credit given for the Project shall reflect the Settling Defendants’ net
cost in implementing the Project, and any economic benefit or income resulting from the Project
shall be deducted from the Project Dollar credit given to the Project.

102. Beginning one (1) year after entry of this Consent Decree, the Settling Defendants
shall provide the United States with semi-annual updates concerning the progress of the Project.

103. Within 180 days after entry of this Consent Decree, the Settling Defendants shall
submit a plan to EPA and the State for a Project to provide their members with electricity
generated from wind turbines. The Project shall require the Settling Defendants to either (a) by
December 31, 2012, spend no less than $5,000,000 in Project Dollars to purchase and install its
own wind turbines, or (b) by December 31, 2009, enter into a power‘purchase agreement with a

provider of wind energy that requires the provider of wind energy to build new wind turbines by

32



this same date in the Settling Defendants’ service territory with a capacity of approximately

5 MW, and that obligates the Settling Defendants to purchase the entire electric output from the
turbines for a period of no less than 15 years. The power purchase agreement shall have a
discounted present value of cash outflows of no less than $5,000,000, based on a discount rate of
6.25%.

IX. CIVIL PENALTY

104. Within thirty (30) calendar days after entry of this Consent Decree, the Settling
Defendants shall pay to the United States a civil penalty in the amount of $425,000. The civil
penalty shall be paid by Electronic Funds Transfer (“EFT") to the United States Department of
Justice, in accordance with current EFT procedures, referencing USAO File Number 2006V0009
and DOJ Case Number 90-5-2-1-07717 and the civil action case name and case number of this
action. The costs of such EFT shall be the Settling Defendants’ responsibility. Payment shall be
made in accordance with instrictions provided to the Settling Defendants by the Financial
Litigation Unit of the U.S. Attorney’s Office for the District of North Dakota. Any funds
received after 2:00 p.m. EDT shall be credited on the next business day. At the time of payment,
the Settling Defendants shall provide notice of payment, referencing the USAO File Number, the
DOJ Case Number, and the civil action case name and case number, to the Department of Justice
and to EPA in accordance with Section X VIII (Notices) of this Consent Decree.

105. Within thirty (30) calendar days after entry of this Consent Decree, the Settling
Defendants shall pay to the State a civil penalty in the amount of $425,000. Payment shall be
made in the form of a certified check or cashier’s check, and be payable to “North Dakota
Department of Health” Payment shall be sent to the Director, Air Quality Division, North
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Dakota Department of Health, Bismark, North Dakota 58506-5520. To ensure proper credit, the
check must reference United States, et al. v. Minnkota Power Cooperative, et al., and the civil
action case number.

106. Failure to timely pay the civil penalty shall subject the Settling Defendants to
interest accruing from the date payment is due until the date payment 1s made at the rate
prescribed by 28 U.S.C. § 1961, and shall render the Settling Defendants liable for all charges,
costs, fees, and penalties established by law for the benefit of a creditor or of the United States in
securing payment.

107. Payments made pursuant to this Section are penalties within the meaning of
Section 162(f) of the Internal Revenue Code, 26 U.S.C. § 162(f), and are not tax-deductible
expenditures for purposes of federal law.

X.-RESOLUTION OF CLAIMS

A, Resolution of Plaintiffs’ Civil Claims

108. Claims Based on Modifications Occurring Before the Lodging of Consent

Decree. Entry of this Consent Decree shall resolve all civil claims of the Plaintiffs under:;

a. Parts C and D of Subchapter I of the Clean Air Act;

b. Section 111 of the Clean Air Act and 40 C.F.R. Part 60;

C. Sections 502(a} and 504(a) of the Clean Air Act, but only to the extent that such
claims are based on the Settling Defendants’ failure to obtain an operating permit
that reflects applicable requirements imposed under Part C of Subchapter I of the
Clean Air Act; and

d. Chapters 33-15-12 and 33-15-15 of the North Dakota Administrative Code, as
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well as Chapters 33-15-01 and 33-15-14 as they relate to Chapters 33-15-12 and
33-15-15, and all relevant prior versions of these regulations;
that arose from any modification that commenced at the Milton R. Young Station prior to the
date of lodging of this Consent Decree, including but not limited to modifications alleged in the
Complaint filed by the Plaintiffs in this civil action.

109. Claims Based on Modifications After the Lodging of Consent Decree. Entry of

this Decree also shall resolve all civil claims of the Plaintiffs for pollutants regulated under:
a. Parts C and D of Subchapter I of the Clean Air Act, and under regulations
promulgated thereunder as of the date of lodging of this Decree; and
b Chapter 33-15-15 of the North Dakota Administrative Code, as well as
Chapter 33-15-01 and 33-15-14 as they relate to Chapter 33-15-15;
where such claims are based on a modification completed before December 31, 2015 and: i)
commenced at either Unit 1 or Unit 2 at the Milton R. Young Station after lodging of this
Decree; or ii) that this Consent Decree expressly directs the Settling Defendants to undertake.
The term “modification” as used in this Paragraph shall have the meaning that term is given
under the Clean Air Act statute as it existed on the date of lodging of this Decree.
110. Reopener. The resolution of the civil claims of the United States provided by this
Subsection is subject to the provisions of Section B of this Section.

B. Pursuit of Plaintiffs’ Civil Claims Otherwise Resolved

111. Bases for Pursuing Resolved Claims. If the Settling Defendants:

a. fail by more than ninety (90) days (which may be extended by written

agreement of the Parties) to complete installation or upgrade, and
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commence operation, of any emission control device, unless that failure is
excused under the Force Majeure provisions of this Consent Decree; or
b. emit more SO, than allowed by the following tonnage limitations:
l. 31,000 tons of SO, based on a Plant-Wide 12-Month Rolling
Average Tonnage beginning January 1, 2006;
2. 26,000 tons of SO, based on a Plant-Wide 12-Month Rolling
Average Tonnage beginning January 1, 201 1;
3. 11,500 tons of SO, based on a Plant-Wide 12-Month Rolling
Average Tonnage beginning January 1, 2012; and
4. 8,500 tons of SO, per year based on a Plant-Wide 12-Month
Rolling Average Tonnage beginning January |, 2014, in the event
that Milton R. Young Unit 3 is not opkel'ational by December 31,
2015;
then the Plaintiffs may pursue any claim that is otherwise covered by the covenant not to
sue or to bring administrative action under Subsection A of this Section for any claims based on
modifications undertaken at a Unit where the modification(s) on which such claim is based was
commenced after lodging of the Consent Decree and within the five years preceding the
violation or failure specified in this Paragraph.

112. Additional Bases for Pursuing Resolved Claims for Modifications. The

Plaintiffs may also pursue claims arising from a modification (or collection of modifications) at a
Unit that 1s otherwise covered by the covenant not to sue or to bring administrative action under

Subsection A of this Section, if the modification (or collection of modifications) at the Unit on
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which such claims are based (a) was commenced after lodging of this Consent Decree, and (b)
individually (or collectively) increased the maximum hourly emission rate of that Unit for NO,
or SO, (as measured by 40 C.F.R. § 60.14 (b) and (h)) by more than ten percent (10%).
XI. PERIODIC REPORTING
113. Beginning thirty (30) days after the end of the first full calendar quarter following
the entry of this Consent Decree, continuing on a semi-annual basis until December 31, 2020,
and in addition to any other express reporting requirement in this Consent Decree, the Settling
Defendants shall submit to EPA and the State a progress report, containing
a. all information necessary to determine compliance with this Consent Decree,
including but not limited to information required to be included in the reports
pursuant to Paragraphs 49, 55, 56, 70, and 99; and
b. all information indicating that the installation and commencement of operation for
a pollution control device may be delayed, including the nature and cause of the
delay, and any steps taken by the Settling Defendants to mitigate such delay.
114. In any periodic progress report submitted pursuant to this Section, the Settling
Defendants may incorporate by reference information previously submitted under their Title V
permitting requirements, provided that the Settling Defendants attach the Title V permit report
(or pertinent portions of such report) and provide a specific reference to the provisions of the
Title V permit report that are responsive to the information required in the periodic progress
report.
115. In addition to the progress reports required pursuant to this Section, the Settling

Defendants shall provide a written report to Plaintiffs of any violation of the requirements of this
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Consent Decree, including exceedances of the 30-Day Rolling Average Removal Efficiencies,
30-day Rolling Average Emission Rates, PM Emission Rates, and Plant-Wide Tonnage limits
within ten (10) business days of when the Settling Defendants knew or should have known of
any such violation. In this report, the Settling Defendants shall explain the cause or causes of the
violation and all measures taken or to be taken by the Settling Defendants to prevent such
violations in the future. Exceedances of the PM Emission Rates shall be reported within forty-
five (45) days of the completion of the stack test that demonstrates such non-compliance. In this
report, the Settling Defendants shall explain the cause or causes of the violation and all measures
taken or to be taken by the Settling Defendants to prevent such violations in the future.

116. Each Settling Defendant’s report shall be signed by each of the Settling
Defendant’s Environmental Manager or, in his or her absence, the Settling Defendant’s Vice
President of Generation, or higher ranking official, and shall contain the following certification:

This information was prepared either by me or under my direction
or supervision in accordance with a system designed to assure that
qualified personnel properly gather and evaluate the information
submitted. Based on my evaluation, or the direction and my
inquiry of the person(s) who manage the system, or the person(s)
directly responsible for gathering the information, I hereby certify
under penalty of law that, to the best of my knowledge and belief,
this information is true, accurate, and complete. I understand that

there are significant penalties for submitting false, inaccurate, or
incomplete information to the United States.
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XII. REVIEW AND APPROVAL OF SUBMITTALS

117. The Settling Defendants shall submit each plan, report, or other submission to EPA
and the State whenever such a document is required to be submitted for review or approval
pursuant to this Consent Decree. EPA and the State, to the extent that this Consent Decree
provides for joint approval with the State, may approve the submittal or decline to approve it and
provide written comments. Within sixty (60) days of receiving written comments from EPA, the
Settling Defendants shall either: (a) revise the submittal consistent with the written comments
and provide the revised submittal for final approval to EPA and, if applicable, to the State; or (b)
submit the matter for dispute resolution, including the period of informal negotiations, under
Section XV (Dispute Resolution) of this Consent Decree.

118. Upon receipt of EPA’s final approval of the submittal, and the State’s final
approval, if applicable, or upon completion of the submittal pursuant to dispute resolution, the
Settling Defendants shall implement the approved submittal in accordance with the schedule
specified therein.

XIII. STIPULATED PENALTIES

119. For any failure by the Settling Defendants to comply with the terms of this Consent
Decree, and subject to the provisions of Sections X1V (Force Majeure) and XV (Dispute
Resolution) of this Consent Decree, the Settling Defendants shall pay, within thirty (30) days
after receipt of written demand to the Settling ﬁDefehdants by the United States, the following

stipulated penalties to the United States:

Consent Decree Violation Stipulated Penalty
(Per day per violation,
unless otherwise specified)
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a. Failure to pay the civil penalty as specified in
Section IX (Civil Penalty) of this Consent Decree

$10,000

b. Failure to comply with any applicable NO,
emission rate resulting from the State’s BACT
determination, 30-Day Rolling Average Removal
Efficiency for SO,, or Emission Rate for PM, where the
violation is less than 5% in excess of the limits set forth in
this Consent Decree

§2,500

c. Failure to comply with any applicable NO,
emission rate or removal efficiency resulting from the
State’s BACT determination, 30-Day Rolling Average
Removal Efficiency for SO,, or Emission Rate for PM,
where the violation is equal to or greater than 5% but less
than 10% in excess of the limits set forth in this Consent
Decree

$5,000

d. Failure to comply with any applicable NO,
emission rate or removal efficiency resulting from the
State’s BACT determination, 30-Day Rolling Average
Removal Efficiency for SO,, or Emission Rate for PM,
where the violation is equal to or greater than 10% in
excess of the limits set forth in this Consent Decree

£10,000

e. Failure to comply with the Plant-Wide Tonnage
Limitations for One Calendar Year or the Plant-Wide
Tonnage Limitations for the Annual Average of Two
Calendar Years

$60,000 per ton per year
for the first 100 tons over the
limit, and $120,000 per ton per
year for each additional ton
aver the limit

f. Failure to install, upgrade, commence operation,
or continue operation of the NO,, SO,, and PM pollution
control devices on any Unit

$10,000 during the first
30 days, $27,000 thereafter

g. Failure to install or operate CEMS as required in §1,000
Paragraphs 82 through &8

h. Failure to conduct annual performance tests of §1,000
PM emissions, as required by Paragraphs 80 and 81

1. Failure to apply for any permit required by this £1,000

Consent Decree
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j. Failure to timely submit, modify, or implement,
as approved, the reports, plans, studies, analyses, protocols,
or other submittals required by this Consent Decree

$750 during the first ten
days, $1,000 thereafter

k. Using, selling, or transferring SO, Allowances,
except as permitted in this Consent Decree

the surrender, pursuant
to the procedures set forth in
Paragraphs 55 through 57 of
this Consent Decree, of SO,
Allowances in an amount equal
to four times the number of SO,
Allowances used, sold, or
transferred in violation of this
Consent Decree

1. Using, selling or transferring NO, Allowances
except as permitted in Paragraphs 68 through 71

the surrender of NO,
Allowances in an amount equal
to four times the number of
NO, Allowances used, sold, or
transferred in violation of this
Consent Decree

m. Failure to surrender an SO, Allowance as
required by Subsection B (Surrender of SO, Allowances) of
Section IV (SO, Emission Reductions and Controls)

(a) $27,500 plus (b)
$1,000 per SO, Allowance

n. Failure to undertake and complete any of the
Projects in compliance with Section VIII (Additional
Injunctive Relief) of this Consent Decree

$1,000 during the first
30 days, $5,000 thereafter

0. Any other violation of this Consent Decree

$1,000

120. Notwithstanding the foregoing, the Settling Defendants shall not be liable for

failure to comply with a 30-Day Rolling Average Removal Efficiency for SO, if the Settling

Defendants are in full compliance with the requirements of Paragraph 49 of this Consent Decree,

such exceedance is due to the Settling Defendants’ efforts to reduce ice formation on a wet FGD

stack by resorting to a partial bypass of their FGD, and the Settling Defendants maintain a 30-

Day Rolling Average Removal Efficiency for SO, of no less than 83% during such periods of
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partial bypass.

121. Violation of an Emission Rate or removal efficiency that is based on a 30-Day
Rolling Average is a violation on every day on which the average is based.

122. Where a violation of a 30-Day Rolling Average Removal Efficiency (from the same
source) recurs within periods of less than thirty (30) days, the Settling Defendants shall not pay a
daily stipulated penalty for any day of the recurrence for which a stipulated penalty has already
been paid.

123. All stipulated penalties shall begin to accrue on the day after the performance is due
or on the day a violation occurs, whichever is applicable, and shall continue to accrue until
performance is satisfactorily completed or until the violation ceases. Nothing in this Consent
Decree shall prevent the simultaneous accrual of separate stipulated penalties for separate
violations of this Consent Decree.

124. The Settling Defendants shall pay all stipulated penalﬁes to the Plaintiffs within
thirty (30) days of receip‘t of written demand to the Settling Defendants from the United States,
and shall continue to make such payments every thirty (30) days thereafter until the violation(s)
no longer continues, unless the Settling Defendants elects within 20 days of receipt of written
demand to the Settling Defendants from the United States to dispute the accrual of stipulated
penalties in accordance with the provisions in Section XV (Dispute Resolution) of this Consent
Decree.

125, Stipulated penalties shall continue to accrue as provided in Paragraph 119 during
any dispute, with interest on accrued stipulated penalties payable and calculated at the rate
established by the Secretary of the Treasury, pursuant to 28 U.S.C. § 1961, but need not be paid
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until the following:

a.

If the dispute is resolved by agreement, or by a decision of Plaintiffs pursuant to
Section XV (Dispute Resolution) of this Consent Decree that is not appealed to
the Court, accrued stipulated penalties agreed or determined to be owing, together
with accrued interest, shall be paid within thirty (30) days of the effective date of
the agreement or of the receipt of Plaintiffs’ decision;

If the dispute is appealed to the Court and Plaintiffs prevail in whole or in part,
the Settling Defendants shall, within sixty (60) days of receipt of the Court’s
decision or order, pay all accrued stipulated penalties determined by the Court to
be owing, together with accrued interest, excebt as provided in Subparagraph (c);
If the Court’s decision is appealed by any Party, the Settling Defendants shall,
within fifteen (15) days of receipt of the final appellate court decision, pay all
accrued stipulated penalties determined to be owing, together with accrued

interest.

For purposes of this Paragraph, the accrued stipulated penalties agreed by the Parties, or

determined by the Plaintiffs through Dispute Resolution, to be owing may be less than the

stipulated penalty amounts set forth in Paragraph 119. The Settling Defendants need not pay any

stipulated penalties based on violations which they dispute and ultimately prevail under the

Dispute Resolution provisions of this Consent Decree.

126. All stipulated penalties shall be paid in the manner set forth in Section IX (Civil

Penalty) of this Consent Decree.

127. Should the Settling Defendants fail to pay stipulated penalties in compliance with
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the terms of this Consent Decree, the Plaintiffs shall be entitled to collect interest on such
penalties, as provided for in 28 U.S.C. § 1961.

128. The stipulated penalties provided for in this Consent Decree shall be in addition to
any other rights, remedies, or sanctions available to any Plaintiff by reason of the Settling
Defendants’ failure to comply with any requirement of this Consent Decree or applicable law,
except that for any violation of the Act for which this Consent Decree provides for payment of a
stipulated penalty, the Settling Defendants shall be allowed a credit for stipulated penalties paid
against any statutory penalties also imposed for such violation.

X1V. FORCE MAJEURE

129. For purposes of this Consent Decree, a “Force Majeure Event” shall mean an event
that has been or will be caused by circumstances heyond the control of the Settling Defendants,
their contractors, or any entity controlled by the Settling Defendants that delays compliance with
any provision of this Consent Decree or otherwise causes a violation of any provision of this
Consent Decree despite the Settling Defendants’ best efforts to fulfill the obligation. “Best
efforts to fulfill the obligation” include using best efforts to anticipate any potential Force
Majeure Event and to address the effects of any such event (a) as it is occurring and (b) after it
has occurred, such that the delay or violation is minimized to the greatest extent possible.

130. Notice of Force Majeure Events. If any event occurs or has occurred that may
delay compliance with or otherwise cause a violation of any obligation under this Consent
Decree, as to which the Settling Defendants intends to assert a claim of Force Majeure, the
Settling Defendants shall notify the United States and the State in writing as soon as practicable,

but in no event later than fourteen (14) business days following the date the Settling Defendants
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first knew, or by the exercise of due diligence should have known, that the event caused or may
cause such delay or violation. In this notice, the Settling Defendants shall reference this
Paragraph of this Consent Decree and describe the anticipated length of time that the delay or
violation may persist, the cause or causes of the delay or violation, all measures taken or to be
taken by the Settling Defendants to prevent or minimize the delay or violation, the schedule by
which the Settling Defendants proposes to implement those measures, and the Settling
Defendants’ rationale for attributing a delay or violation to a Force Majeure Event. The Settling
Defendants shall adopt all reasonable measures to avoid or minimize such delays or violations,
The Settling Defendants shall be deemed to know of any circumstance which the Settling
Defendants, their contractors, or any entity controlled by the Settling Defendants knew or shouid
have known.

131. Failure to Give Notice. If the Settling Defendants fails to comply with the notice

requirements in the preceding Paragraph, the Plaintiffs may void the Settling Defendants’ claim
for Force Majeure as to the specific event for which the Settling Defendants have failed to
comply with such notice requirement.

132. Plaintiffs’ Response. The Plaintiffs shall notify the Settling Defendants in writing

regarding the Settling Defendants’ claim of Force Maj eure within twenty (20) business days of
receipt of the notice provided under Paragraph 130. If the Plaintiffs agree that a delay in
performance has been or will be caused by a Force Majeure Event, the Parties shall stipulate to
an extension of deadline(s) for performance of the affected compliance requirement(s) by a
period equal to the delay actually caused by the event. In such circumstances, an appropriate
modification shall be made pursuant to Section XXII (Modification) of this Consent Decree.
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133. Disagreement. If the Plaintiffs do not accept the Settling Defendants’ claim of
Force Majeure, or if the Parties cannot agree on the length of the delay actually caused by the
Force Majeure Event, the matter shall be resolved in accordance with Section XV (Dispute
Resolution) of this Consent Decree.

134, Burden of Proof. In any dispute regarding Force Majeure, the Settling Defendants

shall bear the burden of proving that any delay in performance or any other violation of any
requirement of this Consent Decree was caused by or will be caused by a Force Majeure Event.
The Settling Defendants shall also bear the burden of proving that the Settling Defendants gave
the notice required by Paragraph 130 and the burden of proving the anticipated duration and
extent of any delay(s) attributable to a Force Majeure Event. An extension of one compliance
date based on a particular event may, but will not necessarily, result in an extension of a
subsequent compliance date.

135. Events Excluded. Unanticipated or increased costs or expenses associated with the

performance of the Settling Defendants’ obligations under this Consent Decree shall not
constitute a Force Majeure Event.

136. Potential Force Majeure Events. The Parties agree that, depending upon the

circumstances related to an event and the Settling Defendants’ response to such circumstances,
the kinds of events listed below are among those that could qualify as Force Majeure Events
within the meaning of this Section: construction, labor, or equipment delays; Malfunction of a
Unit or emission control device; acts of God; acts of war or terrorism; and orders by a
government official, government agency, or other regulatory body acting under and auth.orized

by applicable law that directs the Settling Defendants to supply electricity in response to a
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system-wide (state-wide or regional) emergency. Depending upon the circumstances and the
Settling Defendants’ response to such circumstances, failure of a permitting authority to issue a
necessary permit in a timely fashion may constitute a Force Majeure Event where the failure of
the permitting authority to act is beyond the control of the Settling Defendants and the Settling
Defendants have takén all steps available to it to obtain the necessary permit, including, but not
limited to: submitting a complete permit application; responding to requests for additional
information by the permitting authority in a timely fashion; and accepting lawful permit terms
and conditions after expeditiously exhausting any legal rights to appeal terms and conditions
imposed by the permitting authority, provided that the Settling Defendants shall not be precluded
from asserting that a new Force Majeure Event has caused or may cause a new or additional
delay in complying with the extended or modified schedule.

137. As part of the resolution of any matter submitted to this Court under Section XV
(Dispute Resolution) of this Consent Decree regarding a claim of Force Majeure, the Parties by
agreement, or this Court by order, may in appropriate circumstances extend or modify the
schedule for completion of work under this Consent Decree to account for the delay in the work
that occurred as a result of any delay agreed to by the United States and the State or approved by
the Court. The Settling Defendants shall be liable for stipulated penalties for their failure
thereafter to complete the work in accordance with the extended or modified schedule.

138. Malfunctions. The Settling Defendants shall notify EPA and NDDH in writing of
each Malfunction impacting a pollution contro! technology required by this Consent Decree as
soon as practicable, but in no evént later than fourteen (14) business days following the date that

the Settling Defendants first knew, or by the exercise of due diligence should have known, of the
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Malfunction. The Settling Defendants shall be deemed to know of any circumstance which the
Settling Defendants, their contractors, or any entity controlled by the Settling Defendants knew
or should have known. In this notice, the Settling Defendants shall describe the anticipated
length of time that the Malfunction may persist, the cause or causes of the Malfunction, all
measures taken or to be taken by the Settling Defendants to minimize the duration of the
Malfunction, and the schedule by which the Settling Defendants proposes to implement those
measures. The Settling Defendants shall adopt all reasonable measures to minimize the duration
of such Malfunctions and, consistent with 40 C.F.R. § 60.11(d), shall, to the extent practicable,
maintain and operate any affected Unit and associated air pollution control equipment in a
manner consistent with good air pollution control practice for 1nini1nlizing emissions. A
Malfunction, as defined in Paragraph 16 of this Consent Decree, does not constitute a Force
Majeure Event unless the Malfunction also meets the definition of a Force Majeure Event, as
provided in this Section. Conversely, a period of Malfunction may be excluded by the Settling
Defendants from the calculations of emission rates and removal efficiencies, as allowed under
this Paragraph, if the Malfunction constitutes a Force Majeure event.

XV. DISPUTE RESOLUTION

139. The dispute resolution procedure provided by this Section shall be avaiiable to
resolve all disputes arising under this Consent Decree, provided that the Party invoking such
procedure has first made a good faith attempt to resolve the matter with the other Parties.

140. The dispute resolution procedure required herein shall be invoked by one Party
giving written notice to the other Parties advising of a dispute pursuant to this Section. The

notice shall describe the nature of the dispute and shall state the noticing Party’s position with
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regard to such dispute. The Parties receiving such a notice shall acknowledge receipt of the
notice, and the Parties in dispute shall expeditiously schedule a meeting to discuss the dispute
informally not later than fourteen (14) days following receipt of such notice.

141. Disputes submitted to dispute resolution under this Section shall, in the first
instance, be the subject of informal negotiations among the disputing Parties. Such period of
informal negotiations shall not extend beyond thirty (30) calendar days from the date of the first
meeting among the disputing Parties’ representatives unless they agree in writing to shorten or
extend this period. During the informal negotiations period, the disputing Parties may also
submit their dispute to a mutually-agreed-upon alternative dispute resolution (“ADR”) forum if
the Parties agree that the ADR activities can be completed within the 30-day informal
negotiations period (or such longer period as the Parties may agree to in writing).

142. If the disputing Parties are unable to reach agreement during the informal
negotiation period, the Plaintiffs shall provide the Settling Defendants with a written summary of
their position regarding the dispute. The written position provided by the Plaintiffs shall be
considered binding unless, within forty-five (45) calendar days thereafter, the Settling
Defendants seeks judicial resolution of the dispute by filing a petition with this Court. The
Plaintiffs may respond to the petition within forty-five (45) calendar days of filing.

143. Where the nature of the dispute is such that a more timely resolution of the issue is
required, the time periods set out in this Section may be shortened upon motion of one of the
Parties to the dispute.

144. This Court shall not draw any inferences nor establish any presumptions adverse to
any disputing Party as a result of invocation of this Section or the disputing Parties’ inability to
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reach agreement.

145. As part of the resolution of any dispute under this Section, in appropriate
circumstances the disputing Parties may agree, or this Court may order, an extension or
modification of the schedule for the completion of the activities required under this Consent
Decree to account for the delay that occurred as a result of dispute resolution. The Settling
Defendants shall be liable for stipulated penalties for their failure thereafter to complete the work
in accordance with the extended or modified schedule, provided that the Settling Defendants
shall not be precluded from asserting that a Force Majeure Event has caused or may cause a
delay in complying with the extended or modified schedule.

146. The Court shall decide all disputes pursuant to applicable principles of law for
resolving such disputes. In their initial filings with the Court under Paragraph 142, the disputing
Parties shall state their respective positions as to the applicable standard of law for resolving the
particular dispute.

147. This Paragraph shall g()‘\"zern all disputes under this Consent Decree between any
Party regarding the BACT Determination provided by NDDH under Section V(B) of this
Consent Decree. The Settling Defendants hereby waive their rights to challénge or dispute
NDDH’s BACT Determination other than through this Paragraph, which shall constitute the sole
means by which the Settling Defendants may dispute such determination.

a. If any Party does not agree, in whole or in part, with NDDH’s BACT
Determination or with the 30-Day Rolling Average NO, Emission Rate
established by NDDH as part of its BACT Determination, it shall notify the other
Parties within thirty (30) days of receipt of the BACT Determination. The notice
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shall describe the particular reason(s) for disagreeing with NDDH'’s BACT
Determination. The disputing Party shall bear the burden of proof throughout the
dispute resolution process. The Parties to the dispute shall endeavor to resolve

the dispute informally for up to thirty (30) days following issuance of such notice.

b. If the Parties to the dispute do not reach an agreement during this informal dispute
resolution process, each disputing Party shall provide the other Parties with a
written summary of its position within thirty (30) calendar days after the end of
the informal process. The written position(s) provide(i by the State shall be
considered binding unless, within forty-five (45) calendar days thereafter, a Party
files with this Court a petition which describes the nature of the dispute and seeks
Jjudicial resolution. The othelr Parties to the dispute shall respond to the petition(s)
within forty-five (45) calendar days of each such filing.

C. The Court shall sustain the decision by NDDH unless the Party disputing the
BACT Determination demonstrates that it is not supported by the state
administrative record and not reasonable in light of applicable statutory and
regulatory provisions.

XVI. PERMITS
148, Unless expressly stated otherwise in this Consent Decree (e.g. Paragraph 109), in
any instance where otherwise applicable law or this Consent Decree requires the Settling
Defendants to secure a permit to authorize construction or operation of any device, including all
preconstruction, construction, and operating permits required under state law, the Settling
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Defendants shall make such application in a timely manner. The United States and NDDH will
use their best efforts to expeditiously review all permit applications submitted by the Settling
Defendants in order to meet the requirements of this Consent Decree.

149. When permits are required, the Settling Defendants shall complete and submit
applications for such permits to the appropriate authorities to allow sufficient time for all legally
required processing and review of the permit request, including requests for additional
information by the permitting authorities. Any failure by the Settling Defendants to submit a
timely permit application for any Unit at the Milton R. Young Station shall bar any use by the
Settling Defendants of Section XIV (Force Majeure) of this Consent Decree, where a Force
Majeure claim is based on permitting delays.

150. Notwithstanding the reference to the Title V permit in this Consent Decree, the
enforcement of the permit shall be in accordance with its own terms and the Act. The Title V
permit shall not be enforceable under this Consent Decree, although any term or limit established
by or under this Consent Decree shall be enforceable under this Consent Decree regardless of
whether such term has or will become part of a Title V permit, subject to the terms of Section
XXVI (Conditional Termination of Enforcemént Under Consent Dectee) of this Consent Decree.

151. Within ninety (90) days after entry of this Consent Decree, the Settling Defendants
shall amend any applicable Title V permit application, or apply for amendments of their Title V
permit, to include a schedule for all unit-specific and plant-specific performance, operational,
maintenance, and control technology requirements established by this Consent Decree including,
but not limited to, emission rates, removal efficiencies, tonnage limitations, and the requirements

pertaining to the surrender of SO, Allowances.
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152, Within one (1) year from the commencement of operation of each pollution
control device to be installed or upgraded on a Unit under this Consent Decree, the Settling
Defendants shall apply to include the requirements and limitations enumerated in this Consent
Decree in either a federally enforceable permit (other than a Title V permit) or amendments to
the North Dakota State Implementations Plan (“SIP™). The permit or SIP amendment shall
require compliance with the following: (a) any applicable 30-Day Rolling Average Emission
Rate or 30-Day Rolling Average Removal Efficiency, (b) the allowance surrender requirements
set forth in this Consent Decree, and (c) any applicable Tonnage limitations set forth in this
Consent Decree.

153. The Settling Defendants shall provide the United States with a copy of each
application for a federally enforceable permit or SIP amendment, as well as a copy of any permit
proposed as a result of such application, to allow for timely participation in any public comment
opportunity. The Settling Defendants and the NDDH agree to incorporate the SO, limitations in
Subp‘aragraphs 50(c) (and Subparagraph 50(d), if applicable) as federally-enforceable limits for
the Settling Defendants in future permitting proceedings.

154. If the Settling Defendants sell or transfer to an entity unrelated to the Settling
Defendants (“Third Party Purchaser™) part or all of an ownership interest in a Unit (“Ownership
Interest”) covered under this Consent Decree, the Settling Defendants shall comply with the
requirements of Paragraphs 148 through 153 with regard to that Unit prior to any such sale or
transfer unless, following any such sale or transfer, the Settling Defendants remains the holder of

the permit for such facility.
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XVII. INFORMATION COLLECTION AND RETENTION
155. Any authorized representative of the Plaintiffs, including their attorneys,
contractors, and consultants, upon presentation of credentials, shall have a right of entry upon the

premises of any facility covered under this Consent Decree at any reasonable time for the

purpose of:
a. monitoring the progress of activities required under this Consent Decree;
b. verifying any data or information submitted to the Plaintiffs in accordance with
the terms of this Consent Decree;
c. obtaining samples and, upon request, splits of any samples taken by the Settling
Defendants or their representatives, contractors, or consultants; and
d. assessing the Settling Defendants’ compliance with this Consent Decree.

156. The Settling Defendants shall retain, and instruct their contractors and agents to
preserve, all non-identical copies of all records and documents (including records and documents
in electronic form) now in their or their contractors’ or agents’ possession or control, and that
directly relate to the Settling Defendants’ performance of their obligations under this Consent
Decree, until December 31, 2020. This record retention requirement shall apply regardless of
any corporate document retention policy to the contrary.

157. All information and documents submitted by the Settling Defendants pursuant to
this Consent Decree shall be subject to public disclosure based on requests under applicable law
providing for such disclosure unless (a) the information and documents are subject to legal
privileges or protection or (b) the Settling Defendants claim and substantiate in accordance with

40 C.F.R. Part 2 that the information and documents contain confidential business information.
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158. Nothing in this Consent Decree shall limit the authority of the Plaintiffs to conduct
tests and inspections at facilities covered under this Consent Decree under Section 114 of the
Act, 42 U.S.C. § 7414, or any other applicable federal or state laws, regulations or permits.

XVIIL. NOTICES

159. Unless otherwise provided herein, whenever notiﬁca}ions, submissions, or
communications are required by this Consent Decree, they shall be made in writing and
addressed as follows:

As to the United States of America:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.0O. Box 7611, Ben Franklin Station
Washington, D.C. 20044-7611

DOJ# 90-5-2-1-07717

and

Director, Air Enforcement Division

Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency

Ariel Rios Building [2242A]

1200 Pennsylvania Avenue, N.W.

Washington, DC 20460

and

U. S. EPA, Region 8 .

Director, Office of Enforcement, Compliance, and Environmental Justice
999 18" Street, Suite 300

Denver, Colorado 80202-2466

As to the State of North Dakota:

Director, Air Quality Division
North Dakota Department of Health
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Bismark, North Dakota 58506-5520

As to the Settling Defendants:

David Sogard, General Counsel
John Graves, Environmental Manager
1822 State Mill Road
P.O. Box 13200
Grand Forks, NDA{5.8208,-3200
160. All notiﬁcationé, cdmmunications or submissions made pursuant to this Section
shall be sent either by: (a)'ovefnight mail or delivery service; (b) certified or registered mail,
return receipt requested; or (c) electronic transmission, unless the recipient is not able to review
the transmission in electronic form. All notifications, communications and transmissions (a) sent
by overnight, certified or registered 1ﬁail shall be deemed submitted on the date they are
postmarked, or (b) sent by overnight delivery service shall be deemed submitted on the date they
are delivered to the delivery seivice. All notifications, communications, and submissions made
by electronic means shall be electronically signed and certified, and shall be deemed submitted
on the date that the Settling Defendants receive written acknowledgment of receipt of such
transmission.
161. Any Party may change either the notice recipient or the address for providing
notices to it by serving the other Parties with a notice setting forth such new notice recipient or

address.

XIX. SALES OR TRANSFERS OF OWNERSHIP INTERESTS

162. If the Settling Defendants propose to sell or transfer part or all of their ownership

interest in any of their real property or operations subject to this Consent Decree (“Ownership

Interest”) to an entity unrelated to the Settling Defendants (“Third Party Purchaser”), they shall
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advise the Third Party Purchaser in writing of the existence of this Consent Decree prior to such
sale or transfer, and shall send a copy of such written notification to the Plaintiffs pursuant to
Section XVIII (Notices) at least sixty (60) days before such proposed sale or transfer.

163. No sale or transfer of an Ownership Interest shall take place before the Third Party
Purchaser and the Plaintiffs have executed, and the Court has approved, a modification pursuant
to Section XXII (Modification) of this Consent Decree making the Third Party Purchaser a party
defendant to this Consent Decree and jointly and severally liable with the Settling Defendants for
all the requirements of this Consent Decree that may be applicable to the transferred or
purchased Ownership Interests, except as provided in Paragraph 165, below.

164. This Consent Decree shall not be construed to impede the transfer of any
Ownership Interests between the Settling Defendants and any Third Party Purchaser as long the
requirements of this Consent Decree are met. In addition, this Consent Decree shall not be
construed to prohibit a contractual allocation—as between the Settling Defendants and any Third
Party Purchaser of Ownership Interests—of the burdens of compliance with this Decree, provided
that both the Settling Defendants and such Third Party Purchaser shall remain jointly and
severally liable to the Plaintiffs for the obligations of the Decree applicable to the transferred or
purchased Ownership [nterests, except as provided in Paragraph 165.

165. If the Plaintiffs agree, the United States, the State, the Settling Defendants and the
Third Party Purchaser that has become a party defendant to this Consent Decree pursuant to
Paragraph 163 may execute a modification that relieves Minnkota and/or Square Butte of their
liability under this Consent Decree for, and makes the Third Party Purchaser liable for, all
obligations and liabilities applicable to the purchased or transferred Ownership Interests.
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Notwithstanding the foregoing, however, the Settling Defendants may not assign, and may not
be released from, any obligation under this Consent Decree that is not specific to the purchased
or transferred Ownership Interests, including the obligations set forth in Sections VIII
(Additional Injunctive Relief) and 1X (Civil Penalty). The Settling Defendants may propose and
the Plaintiffs may agree to restrict the scope of joint and several liability of any purchaser or
transferee for any obligations of this Consent Decree that are not specific to the purchased or
transferred Ownership Interests to the extent such‘ obligations may be adequately separated in an
enforceable manner.
XX. EFFECTIVE DATE

166. The effective date of this Consent Decree shall be the date upon which this Consent

Decree is entered by the Court.

XXI. RETENTION OF JURISDICTION

167. Continuing Jurisdiction. The Court shall retain jurisdiction of this case after entry
of this Consent Decree to enforce compliance with the terms and conditions of this Consent
Decree and to take any action necessary or appropriate for its interpretation, construction,
execution, modification, or adjudication of disputes. During the term of this Consent Decree,
any Party to this Consent Decree may apply to the Court for any relief necessary to construe or

effectuate this Consent Decree.
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XXII. MODIFICATION

168. The terms of this Consent Decree may be modified only by a subsequent writtén
agreement signed by all Parties. Where the modification constitutes a material'change to any
term of this Consent Decree, it shall be effective only upon approval by the Court.

XXIII. GENERAL PROVISIONS

169. This Consent Decree is not a permit. Compliance with the terms of this Consent
Decree does not guarantee compliance with all applicable federal,b state, or local laws or
regulations. The removal efficiencies and emission rates set forth herein do not relieve the
Settling Defendants from any obligation to comply with other state and federal requirements
under the Clean Air Act, including the Settling Defendants’ obligations to satisfy any state .
modeling requirements set forth in the North Dakota State Implementation Plan. Unless
otherwise indicated herein, citations to statutes or regulations herein shall mean the version of
the statutes or regulations in force as of July 1, 2005. |

170. This Consent Decree does not apply to any claim(s) of alleged criminal liability.

171. In any subsequent administrative or judicial action initiated by the Plaintiffs for
injunctive relief or civil penalties relating to the facilities covered by thisi Consent Decree, the
Settling Defendants shall not assert any defense or claim based upon principles of waiver, res
Judicata, collateral estoppel, issue preclusion, claim preclusion, or claim splitting, or any other
defense based upon the contention that the claims raised by the Plaintiffs in the subsequent
proceeding were brought, or should have been brought, in the instant case; provided, however,
that nothing in this Paragraph is intended to, or shall, affect the validity of Section X (Resolution

of Claims) of this Consent Decree.
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172. Except as specifically provided by this Consent Decree, nothing in this Consent
Decree shall relieve the Settling Defendants of their obligations to comply with all applicable
federal, state, and local laws and regulations. Nothing contained in this Consent Decree shall be
construed to prevent or limit the rights of the Plaintiffs to obtain penalties, injunctive relief or
other relief under the Act or other federal, state, or local statutes, regulations, or permits.

173. Every term expressly defined by this Consent Decree shall have the meaning given
to that term by this Consent Decree and, except as otherwise provided in this Consent Decree,
every other term used in this Consent Decree that is also a term under the Act or the regulations
implementing the Act shall mean in this Consent Decree what such term means under the Act or
those implementing regulations.

174. Nothing in this Consent Decree is intended to, or shall, alter or waive any
applicable law (including but not limited to any defenses, entitlements, challenges, or
clarifications related to the Credible Evidence Rule, 62 Fed. Reg. 8315 (Feb. 27, 1997))
concerning the use of data for any purpose under the Act, generated either by the reference
methods specified herein or otherwise.

175. Each limit and/or other requirement established by or under this Consent Decree is
a separate, independent requirement.

176. Performance standards, emissions limits, and other quantitative standards set by or
under this Consent Decree must be met to the number of significant digits in which the standard
or limit is expressed. For example, an Emission Rate of 0.100 is not met if the actual Emission
Rate is 0.101. The Settling Defendants shall round the fourth significant digit to the nearest third
significant digit, or the third significant digit to the nearest second significant digit, depending
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ﬁpon whether the limit is expressed to three or two significant digits. For example, if an actual
Emission Rate is 0.1004, that shall be reported as 0.100, and sha]l be in compliance with an
Emission Rate of 0.100, and if an actual Emission Rate is 0.1005, that shall be reported as 0.101,
and shall not be in compliance with an Emission Rate of 0.100. The Settling Defendants shall
report data to the number of significant digits in which the standard or limit is expressed.

177. This Consent Decree does not limit, enlarge or affect the rights of any Party to this
Consent Decree as against any third parties.

178. This Consent Decree constitutes the final, complete and exclusive agreement and
understanding among the Parties with respect to the settlement embodied in this Consent Decree,
and supersedes all prior agreements and understandings among the Parties related to the subject
matter herein. No document, reﬁresentation, inducement, agreement, understanding, or promise
constitutes any part of this Consent Decree or the settlement it represents, nor shall they be used
in construing the terms of this Consent Decree.

179. The United States and the Settling Defendants shall bear their own costs and
attorneys’ fees.

XXIV. SIGNATORIES AND SERVICE

180. Each undersigned representative of the Parties certifies that he or she is fully
authorized to enter into the terms and conditions of this Consent Decree and to execute and
legally bind to this document the Party he or she represents.

181. This Consent Decree may be signed in counterparts, and such counterpart signature
pages shall be given full force and effect.

182. Each Party hereby agrees to accept service of process by mail with respect to all
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matters arising under or relating to this Consent Decree and to waive the formal service
requirements set forth in Rule 4 of the Federal Rules of Civil Procedure and any applicable Local
Rules of this Court including, but not limited to, service of a summons.

XXV. PUBLIC COMMENT

183, The Parties agree and acknowledge that final approval by the United States and
entry of this Consent Decree is subject to the procedures of 28 C.F.R. § 50.7, which provides for
notice of the lodging of this Consent Decree in the Federal Register, an opportunity for public
comment, and the right of the United States to withdraw or withhold consent if the comments
disclose facts or considerations which indicate that the Consent Decree is inappropriate,
improper or inadequate. The Settling Defendants shall not oppose entry of this Consent Decree
by this Court or challenge any provision of this Consent Decree unless the United States has
notified the Settling Defendants, in writing, that the United States no longer supports entry of the
Consent Decree.

XXVI. CONDITIONAL TERMINATION OF ENFORCEMENT
UNDER CONSENT DECREE

184. Termination as to Completed Tasks. As soon as the Settling Defendants

complete a construction project or any other requirement of this Consent Decree that is not
ongoing or recuiring, the Settling Defendants may, by motion to this Court, seek termination of
the provision or provisions of this Consent Decree that imposed the requirement.

185. Conditional Termination of Enforcement Through the Consent Decree. After
the Settling Defendants:

a. have successfully completed construction, and have maintained operation, of all
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pollution controls as required by this Consent Decree;

b. have obtained a ﬂngl Title V permit (I} as required by the terms of this Consent
Decree; (i1) that cover all units in this Consent Decree; and (iii) that include as
enforceable permit terms all of the Unit performance and other requirements
specified in Section X VI (Permits) of this Consent Decree; and

c. ~ certified that the date is later than December 31, 2015;

then the Settling Defendants may so certify these facts to the Plaintiffs and this Court. If the

. Plaintiffs do not object in writing with specific reasons within forty-five (45) days of receipt of
the Settling Defendants’ certification, then, for any Consent Decree violations that occur after
the filing of notice, the Plaintiffs shall pursue enforcement of the requirements contained in the
Title V permit through the applicable Title V permit and not through this Consent Decree.

186. Resort to Enforcement under this Consent Decree. Notwithstanding

Paragraph 187, if enforcement of a provision in this Consent Decree cannot be pursued by a
Party under the applicable Title V permit, or if a Consent Decree requirement was intended to be
part of a Title V Permit and did not become or remain part of such permit, then such requirement
may be enforced under the terms of this Consent Decree at any time, unless and until the Settling
Defendants have secured a source-specific revision to the North Dakota State Implementation
Plan to reflect the emission limitations, emissions monitoring, and allowance surrender

requirements set forth in this Consent Decree.
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XXVII. FINAL JUDGMENT

187. Upon approval and entry of this Consent Decree by the Court, this Consent Decree
shall constitute a final judgment in the above-captioned matter between the Plaintiffs and the
Settling Defendants.

SO ORDERED, THIS DAY OF , 2006.

UNITED STATES DISTRICT COURT JUDGE
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FOR THE UNITED STATES OF AMERICA:

SUE ELLEN WOOLDRIDGE

Assistant Attorney General

Environmental and Natural Resources Division
United States Department of Justice

MATTHEW W. MORRISON

Senior Counsel

Environmental Enforcement Section
Environmental and Natural Resources Division
United States Department of Justice

65



GRANTA Y. NAKAYAMA

Assistant Administrator

Office of Enforcement and Compliance Assurance
United States Environmental Protection Agency

ADAM M. KUSHNER

Director, Air Enforcement Division

Office of Enforcement and Compliance Assurance
United States Environmental Protection Agency

JEFFREY A. KODISH

Attorney Advisor

Air Enforcement Division

Office of Enforcement and Compliance Assurance
United States Environmental Protection Agency
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CAROL RUSHIN

Assistant Regional Administrator
Office of Enforcement, Compliance
and Environmental Justice

BRENDA MORRIS

Enforcement Attorney

U.S. Environmental Protection Agency
Region § .
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FOR THE STATE OF NORTH DAKOTA:

TERRY L. DWELLE, MD, MPHTM
State Health Officer
North Dakota Dep’t of Health

WAYNE STENEHJEM
Attorney General
" Attommey for North Dakota
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- FOR DEFENDANT MINNKOTA POWER COOPERATIVE, INC.:

DAVID LOER
President & CEO
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FOR DEFENDANT SQUARE BUTTE ELECTRIC COOPERATIVE:

DAVID LOER
General Manager
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XXIX. Final Judgment
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WHEREAS, the United States of America (“the United States”), on behalf of the United
States Environmental Protection Agency (“EPA”) has filed a Complaint with this Consent
Decree, against Wisconsin Electric pursuant to Sections 113(b) and 167 of the Clean Air Act (the
“Act"), 42 U.S.C. §§ 7413(b) and 7477, for injunctive relief and the assessment of civil penalties
for alleged violations of:

(a) the Prevention of Significant Deterioration provisions in Part C of Subchapter

[ of the Act, 42 U.S.C. §§ 7470-92,

{b) the nonattainment New Source Review provisions in Part D of Subchapter 1

of the Act, 42 U.S.C. §§ 7501-7515;

(c) the federally-enfofceable State Implementation Plan developed by the State of

Michigan (the “Michigan SIP”);

(d) the federally-enforceable State Implementation Plan developed by the State of

Wisconsin {the “Wisconsin S1P”); and

WHEREAS, in its Complaint, Plaintiff alleges, inter alia, that Wisconsin Electric failed
to obtain the necessary permits and install the controls necessary under the Act to reduce its
sulfur dioxide, nitrogen oxides, and/or particulate matter emissions, and that such emissions can
damage human health and the environment;

WHEREAS, the Plaintiff alleges that its Complaint states claims upon which relief can
be granted against Wisconsin Electric under Sections 113 and 167 of the Act, 42 U.S.C. §§ 7413

and 7477, and 28 U.S.C. § 1355;



WHEREAS, Wisconsin Electric has not answered or othérwise responded to the
Complaint filed byr the United States in light of the settlemnent memorialized in this Consent
Decree;

WHEREAS, Wisconsin Electric has denied and continues to deny the violations alleged
in the Complaint, maintains that it has been and remains in compliance with the Act and is not
liable for civil penalties or injunctive relief, and states that it is agreeing to the obligations
imposed by this Consent Decree solely to avoid the costs and uncertainties of litigation, and to
reduce its emissions;

WHEREAS, EPA provided Wisconsin Electric and the States of Michigan and Wisconsin
with actual notice of violations pertaining to Wisconsin Electric’s alleged violations, in
accordance with Section | 13(a)(1)of the Act, 42 U.S.C. § 7413(a)}{1};

WHEREAS, the Parties anticipate that the States of Michigan and Wisconsin may seek to
intervene in this case, and the Parties anticipate that they will consent to such inter'vention;

WHEREAS, Wisconsin Electric, consistent with its environmental, health and safety
policy, met with the United States in February 2003, to resolve the Parties’ respective goals for
achieving emission reductions of certain emissions at the electric generating stations covered
under this Consent Decree;

WHEREAS, the Parties anticipate that the installation and operation of pollution control
equipment pursuant to this Consent Decree will achieve significant reductions in SO,, NO, and
PM emissions and thereby improve air quality and that certain actions that Wisconsin Electric
has agreed to undertake are expected to advance technologies and methodologies for reducing

certain air emissions, including mercury;



WHEREAS, nothing in this Consent Decree is interided to prohibit the use of emission
reductions under this Consent Decree to demonstrate attainment with §110 of the Act (42 U.S.C. -
§ 7410);

WHEREAS, Wisconsin Electric has begun the process of retiring the coal-fired units at
the Port Washington Generating Station and has applied for and received permits to construct
two new combined cycle natural gas units at that facility;

WHEREAS, Wisconsin Electric is seeking approval, including air emissions permits, to
construct three new coal-fired units in Wisconsin at a site adjacent to the South Oak Creek
Generating Station, designated as the Elm Road Generating Station;

WI&EI@AS, EPA supports the construction of cleaner power plants to meet growing
energy demands;

WHEREAS, the United States and Wisconsin Electric have agreed, and the Court by
entering this Consent Decree finds: that this Consent Decree has been negotiated in good faith
and at arms length; that this settlement is fair, reasonable, in the best interest of the Parties and in
the public interest; consistent with the goals of the Act; and that entry of this Consent Decree
without further litigation is the most appropriate means of resolving this matter;

and

WHEREAS, the United States and Wisconsin Electric have consented to entry of this
Consent Decree without trial of any issue;

NOW, THEREFORE, without any admission of fact or law, and without any admission
of the violations alleged in the Complaint it is hereby ORDERED, ADJUDGED, AND

DECREED as follows:



I. JURISDICTION AND VENUE

1. This Court has jurisdiction over this action, the subject matter herein, and the
Parties consenting hereto, pursuant to 28 U.S.C. §§ 1331, 1345, 1355, and 1367, Sections 113(b)
and 167 of the Act, 42 U.S.C. §§ 7413(b) and 7477, the Michigan SIP, 40 C.F.R. § 52.1180(b);
45 Fed. Reg. 8348 (February 7, 1980), and the Wisconsin SIP, 40 C.F.R. § 52.2570; Wis.
Admin. Code, NR § 405. Venue is proper under Section 113(b) of the Act, 42 U.S.C. § 7413(b),
and under 28 U.S.C. § 1391(b) and (c). Solely for the purposes of this Consent Decree and the
Plaintiff’s underlying Complaint, Wisconsin Electric waives all objections and defenses that it
may have to the claims set forth in the underlying Complaints, and to the jurisdiction of the
Court over Wisconsin Electric and this action, and to venue in this District. Wisconsin Electric
shall not challenge the terms of this Consent Deéree or this Court’s jurisdiction to enter and
enforce this Consent Decree. For purposes of the Complaint filed by the United States in this
matter and resolved by the Consent Decree, and for purposes of entry and enforcement of this
Decree, Wisconsin Electric waives any defense or objection based on standing. Except as
expressly provided for herein, this Consent Decree shall not create any rights in any party other
than the United States and Wisconsin Electric. Except as provided by Section XXVII (Public
Comrnent), the Parties consent to entry of this Consent Decree without further notice.

II. APPLICABILITY

2. Upon entry, the provisions of this Consent Decree shall apply to and be binding
upon the United States and Wisconsin Electric, its successors and assigns, and Wisconsin

Electric’s officers, employees, and agents solely in their capacities as such.



3. Wisconsin Electric shall provide a copy of this Consent Decree to all vendors,
suppliers, consultants, contractors, agents, and any other company or organization retained to
perform any of the work required by this Consent Decree. Notwithstanding any retention of
contractors, subcontractors, or agents to perform any work required under this Consent Decree,
Wisconsin Electric shall be responsible for ensuring that all work is performed in accordance
with the requirements of this Consent Decree. In any action to enforce this Consent Decree,
Wisconsin Electric shall not assert as a defense the failure of its officers, directors, employees,
servants’, agents, or contractors to take actions necessary to comply with this Consent Decree,
unless Wisconsin Electric establishes that such failure resulted from a Force ’Majeure Event, as
defined in Paragraph 143 of this Consent Decree.

IT1. DEFINITIONS

4. A “30-day Rolling Average Emission Rate” shall be defermined by calculating an
arithmetic average of all hourly emission rates in [b/mmBTU for the current day and the previous
29 Operating Days. A new 30-day Rolling Average Emission Rate shall be calculated for each
new Operating Day. Each 30-Day Rolling Average Emission Rate shall include all start-up, shut
down and Malfunction periods within each Operating Day. A Malfunction shall be excluded
from this Emission Rate, however, if it is determined to be a Force Majeure Event and satisfies
the Force Majeure provisions of this Consent Decree.

5. “30-Day Rolling Average Removal Efficiency” means the percent reduction in
- the mass of a pollutant achieved by a Unit’s pollution control device over a 30-day period. This
percentage shall be calculated by subtracting the Unit’s outlet 30-Day Rolling Average Emission

Rate from the Unit’s inlet 30-Day Rolling Average Emission Rate, dividing that difference by



the Unit’s inlet 30-Day Rolling Average Emission Rate, and then multiplying by 100. A new
30-Day Rolling Average Removal Efficiency shall be calcﬁlated for each new Operating Day,
and shall include all periods of startup, shutdown and Malfunction within an Operating Day. A
Malfunction shall be excluded from this removal efficiency, however, if it is determined to be a
Force Majeure Event and satisfies the Force Majeure provisions of this Consent Decree.

6. “Air Quality Control Region” means a geographic area designated under Section
107(c) of the Act, 42 U.S.C. § 7407(c).

7. “Baseline” means the annual average emissions of SO, and NO, of the Plants in
the Wisconsin Electric System for calendar years 2000 and 2001, as measured under 40 C.F.R.
Part 75.

8. “Boilér Island” means a Unit’s (A) fuel combﬁstion system (including bunker,
coal pulverizers, crusher, stoker, and fuel burners); (B) combustion air system; (C) steam
generating system (i.e., firebox, boiler tubes and walls); and (D) draft system (excluding the
stack), as further described in “Interpretation of Reconstruction,” by John B. Rasnick, U.S. EPA
(November 25, 1986) and the attachments thereto.

9. “BH” means baghouse, a pollution control device for the reduction of particulate
matter (“PM”).

10.  “Capital Expenditure” means all capital expenditures, as defined by Generally
Accepted Accounting Principles (“GAAP”), excluding the cost of installing or upgrading

pollution control devices.



I1.  “CEMS” or “Continuous Emission Monitoring System’ means, for obligations
involving NO, and SO, under this Decree, the devices defined in 40 C.F.R. § 72.2 and installed
and maintained as required by 40 C.F.R. Part 75.

12. “Clean Air Act” or “Act” means the federal Clean Air Act, 42 U.S.C. §§7401-
7671q, and its implementing regulations.

13, ““Consent Decree” or “Decree” means this Consent Decree.

14, “Elm Road Generating Station” means the proposed coal-fired electric generating
units, for which Wisconsin Electric is seeking regulatory approval to construct at a site adjacent
to the South Qak Creek Generating Station.

15.  “Emission Rate” means the number of pounds of pollutant emitted per million
BTU of heat input (“lb/mmBTU”"), measured in accordance with this Consent Decree.

l16.  “EPA” means the United States Environmental Protection Agency.

17.  “ESP” means electrostatic precipitator, a pollutio;l control device for the
reduction of particulate matter (“PM”).

18.  “Existing Units” means those Units included in the Wisconsin Electric System.

19, “Flue gas desulfurization system,” or “FGD,” means a pollution control device

that employs flue gas desulfurization technology for the reduction of sulfur dioxide.

20.  “Fossil fuel” means any hydrocarbon fuel, including coal, petroleum oil, or
natural gas.
21.  “Improved Unit” means, in the case of NO,, a Wisconsin Electric System Unit

scheduled under this Decree to be equipped with SCR (or equivalent NOx control technology

approved pursuant to Paragraph 56) or to be retired, and, in the case of SO,, a Wisconsin Electric



System Unit scheduled under this Decree to be equipped with an FGD (or equivalent SO, control
technology approved pursuant to Paragraph 71) or to be retired. A Unit may be an Improved
Unit for one pollutant without being an Improved Unit for the other.

22, “Ib/mmBTU” mean one pound of a pollutant per million British Thermal Units of
heat input.

23, “Malfunction” means malfunction as that term is defined under 40 C.F.R.§ 60.2.

24, “MW” means a megawatt, or one million Watts.

25.  “National Ambient Air Quality Standards™ means national air quality standards
promulgated pursuant to Section 109 of the Act, 42 U.S.C. § 7409.

26. “New Units” means any coal-fired or natural gas fired units that comunence
operation after entry of this Consent Decree, including but not limited to the re-powered natural
gas units at the Port Washington Generating Station.

27.  “NO,” means oxides of nitrogen, as measured in accordance with the provisions
of this Consent Decree.

28.  “Nonattainment NSR” means the nonattainment area New Source Review
program within the meaning of Part D of Subchapter I of the Act, 42 U.S.C. §§ 7510-7515, 40
C.FR Part51.

29, “NSPS’ means New Source Performanée Standards within the meaning of Part A
of Subchapter I, of the Clean Air Act, 42 U.5.C. § 7411, 40 C.F.R. Part 60.

30.  “Operating Day” means any calendar day on which a Unit fires fossil fuel.



31.  “Other Unit” means any Unit of the Wisconsin Electric System that is not an
Improved Unit for the pollutant in question. A Unit may be an Improved Unit for NOx and an
Other Unit for SO, and vice versa.

32. “PM Control Device” means an electrostatic precipitator (“ESP™) or a baghouse
(“BH"), devices which reduce emissions of particulate matter (PM).

33.  “Parties” means Wisconsin Electric and the United States.

34.  “Permitting State” means the state in which a particular Unit is located from
which Wisconsin Electric is required to obtain permits, licenses, or approvals in order to install
or operate a source of air pollution.

35.  “Plaintiff” means the United States.

36.  “PM” means particulate matter, as measured in accordance with the provisions of
this Consent Decree.

37. “PM CEMS” or “PM continuous emission monitoring system™ means equipment
that samples, analyzes, measures, and provides PM emissions data -- by readings taken at
frequent intervals — and makes an electronic or paper record of the PM emissions measured.

38.  “PM Emission Rate” shall mean the average number of pounds of PM emitted per
million BTU of heat input (“Ilb/mmBTU?”), as measured in annual stack testé, in accordance with
the reference methods set forth in 40 C.F.R. Part 60, Appendix A, Method 5 or Method 17.

39.  "Project Dollars” means Wisconsin Electric’s expenditures and payments
incurred or made in carrying out tlie projects identified in Section IX of this Consent Decree
(Environmental Projects) to the extent that such expenditures or payments both: (a) comply with

the Project Dollar and other requireiments set by this Consent Decree in Section IX of this



Consent Decree (Environmental Projects); and (b) constitute Wisconsin Electric’s exfemal costs
for contractors, vendors, and equipment, and its internal costs consisting of employee time,
travel, and other out-of-pocket expenses specifically attributable to these particular projects and
documented in accordance with “GAAP”.

40.  “PSD” means Prevention of Significant Deterioration within the meaning of Part
C of Subchapter I of the Clean Air Act, 42 U.S.C. §§ 7470 - 7492 and 40 C.F.R. Part 52.

41. “SCR” means a device that employs selective catalytic reduction technology for
the reduction of nitrogen oxides.

42.  “SO,” means sulfur dioxide, as measured in accordance with this Consent
Decree.

43,  “SO, Allowance” means an “allowance,” as defined at 42 U.S.C. § 7651a(3): an
authorization, allocated to an affected unit, by the Administrator of EPA under Subchapter [V of
the Act, to emit, during or after a specified calendar year, one ton of sulfur dioxide.

44,  [RESERVED.]

45, “System-wide 12-Month Rolling Average Emission Rate” means (a) summing the
pounds of pollutant in question emitted from the Wisconsin Electric System during the most
recent complete month and the previous eleven (11) months, (b) summing the heat input to the
Wisconsin Electric System in mmBTU during the most recent complete month and the previous
eleven (11) months, and (c) dividing the total number of pounds of pollutants emitted during the
twelve (12) months by the total heat input during the twelve (12) months, and expressing the
resulting figure in Ibs/mmBTU. A new System-wide 12-Month Rolling Average Emission Rate

shall be calculated for each new complete month. Each “System-wide 12-Month Rolling
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Average Emission Rate” shall include all start-up, shut down and Malfunction periods within
each complete month.

46.  “System-wide 12-Month Rolling Tonnage” means the sum of the tons of pollutant
in question emitted from the Wisconsin Electric System in the most recent month and the
previous eleven (11) months. A new System-wide 12-Month Rolling Tonnage will be calculated
for each new complete month.

47, “Title V Permit” means the permit required of Wisconsin Electric’s major sources
under Subchapter V of the Clean Air Act, 42 U.S.C. §8 7661-7661e.

48.  “Uuit” means, for the purpose of this Consent Decree, collectively, the coal
pulverizer, the stationary equipment that feeds coal to the boiler, the boiler that produces steam
for the steam turbine, the steam turbine, the generator, the equipment necessary to operate the
generator, steam turbine and boiler, and all ancillary equipment, including pollution control
equipment, or systems necessary for the production of electricity. An electric utility steam
generating station may be comprised of one or more Units.

49.  “Unit-Specific 12-Month Rolling Tonnage” means the sum of the tons of
pollutant in question emitted from the applicable Unit in the most recent month and the previous
eleven (11) months. A new Unit-Specific 12-Month Rolling Tonnage will be calculated for each
new complete month.

50. “WEC” means Wisconsin Energy Corporation, the parent company of Wisconsin
Electric and W.E. Power.

51. “W.E. Power” means W.E. Power LLC, a subsidiary of WEC and an affiliate of

Wisconsin Electric.
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52. “Wisconsin Electric” means the Wisconsin Electric Power Company.
53.  “Wisconsin Electric System’ means, solely for purposes of this Consent Decree,
the following twenty-three (23) coal-fired, electric utility steam generating Units (with the rated
MW/, capacity of each Unit noted in parentheses):
® Presque Isle Generating Station in Marquette, Michigan - Unit 1 (25
MW), 2 (37.5 MW), 3 (54.4 MW), 4 (57.8 MW), 5 (90 MW), 6 (90 MW),
7 (90 MW), 8 (90 MW), and 9 (50 MW);

° Pleasant Prairie Generating Station in Kenosha, Wisconsin - Units 1
(616.6 MW) and 2 (616.6 MW);

o South Oak Creek Generating Station in Oak Creek, Wisconsin - Units 5
(275 MW), 6 (275 MW), 7 (317.6 MW), and 8 (324 MW);

® Port Washington Generating Station in Port Washington, Wisconsin -
Units 1 (80 MW), 2 (80 MW), 3 (80 MW), and 4 (80 MW);,

] Valley Generating Station in Milwaukee, Wisconsin - Units 1 (80 MW), 2

(80 MW), 3 (80 MW), and 4 (80 MW).
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IV. UNITS TO BE CONTROLLED OR RETIRED
54.  Wisconsin Electric shall either satisfy the emission control requirements of
Paragraphs 55 and 70 with regard to the following Units or retire and permanently cease to

operate the following Units within the Wisconsin Electric System by the following dates:

Unit Date by which
Wisconsin Electric Must
Control or Cease to
Operate Unit

Upon Entry of this
Consent Decree

Port Washington Unit 4 .

Port Washington Unit 1 December 31, 2004

Port Washington Unit 2 December 31, 2004

Port Washington Unit 3 December 31, 2004

Oak Creek Unit 5 December 31, 2012

Oak Creek Unit 6

Decembef 31,2012

Presque Isle Unit 1

December 31, 2012

Presque Isle Unit 2

December 31, 2012

Presque 1sle Unit 3

December 31, 2012

Presque Isle Unit 4

December 31, 2012
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V. NO, EMISSION REDUCTIONS AND CONTROLS

A. NO. Emission Controls

55.  Wisconsin Electric shall install and commence continuous operation of Selective
Catalytic Reduction technology (“SCR") (or equivalent NO, control technology approved
pursuant to Paragraph 56) so as to achieve a 30-Day Rolling Average Emission Rate not greater
than 0.100 Ib/mmBTU NO, on the following Units within the Wisconsin Electric System by the

following dates:

Unit Date by Which
Wisconsin Electric Must
Complete Installation
and Continuously

-~ Operate SCR

Pleasant Prairie Unit 2 December 31, 2003
Pleasant Prairie Unit 1 December 31, 2006
Oak Creek Unit 7 : December 31, 2012

Oak Creek Unit 8 . . December 31, 2012

56.  With prior written notice to and approval fmthA, Wisconsin Electric may, in
lieu of installing and operating any such SCR, install and oberate equivalent NO, control
technology so long as such equivalent NO, control technology achieves a 30-Day Rolling
Average Emission Rate not greater than 0.100 Ib/mmBTU NO,.

57.  Wisconsin Electric shall continuously operate SCR (or equivalent NOx control
technology approved pursuant to Paragraph 56) at all times that the Unit it serves is in operation
consistent with the technological limitations, manufacturers’ specifications, and good operating

practices, for the SCR or equivalent technology.

14



58.  Wisconsin Electric shall also operate either low NO, burners (“LNB™) or
combustion control technology on the following Units within the Wisconsin Electric System.
Such low-NO, bumer or combustion control technology shall be operational in accordance with

the following schedule:
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Units to be
Controlled

NO, Control

Deadline for
Commencement of
Operation

Valley Boiler 1

LNB and Combustion
Optimization Sofiware
(Existing LNB and
Combustion Optimization
Software)

30 days after the
date of lodging of
this Consent Decree

Valley Boiler 2

LNB and Combustion
Optimization Software
(Existing LNB and
Combustion Optimization
Software)

30 days after the
date of lodging of
this Consent Decree

Valley Boiler 3 LNB and Combustion 30 days after the
' Optimization Software date of lodging of
(Existing LNB and this Consent Decree
Combustion Optimization
Software)
Valley Boiler 4 LNB and Combustion 30 days after the
~ Optimization Software date of lodging of

(Existing LNB and
Combustion Optimization
Software)

this Consent Decree

Presque Isle Unit
5

LNB and Combustion
Optimization Software

December 31, 2003

Presque Isle Unit
6

LNB and Combustion
Optimization Software

December 31, 2003

Presque Isle Unit | LNB and Combustion December 31, 2005
7 Optimization Software

(Existing LNB)
Presque Isle Unit LNB and Combustion December 31, 2005
8 Optimization Software

(Existing LNB)
Presque Isle Unit LNB and Combustion December 31, 2006
5 Optimization Software

(Existing LNB)




B. System-Wide NO, Emission Limits
59. Wisconsin Electric shall not exceed the Wisconsin Electric System-wide 12-

Month Rolling Average Emission Rates for NO, as specified below:

Beginning on System-wide 12-Month
Rolling Average
Emission Rate for NO,

January 1, 2005 0.270 lbs/mmBTU

January 1, 2007 0.190 lbs/mmBTU
January 1, 2013 0.170 Ibs/mmBTU
60.  Inaddition to meeting the system-wide emission limit set forth in the preceding

Paragraph, Wisconsin Electric shall not emit NO, on a System-wide 12-Month Rolling Tonnage

basis from the Wisconsin Electric System in an amount greater than the following number of

tons:
Beginning on System-wide 12-Month
Rolling Tonnage
Limitation for NO,
January 1,2005 - 31,500 tons
January 1, 2007 23,400 tons
January 1, 2013 17,400 tons

Wisconsin Electric shall meet the above NO, tonnage limitations exclusively through the
operation of all control equipment required to be installed and operated by this Decree, Unit
retirements, and any additional control equipment that Wisconsin Electric installs and operates.

Wisconsin Electric shall not use NO, allowances or credits to comply with these limitations.

17



C. NOx Emission Limitations at Presque Isle Units | and 2

61.  In addition to meeting the System-wide 12-Month Rolling Tonnage limitations
for NO, set forth in Paragraph 60, after December 31, 2003, Wisconsin Electric shall not emit
NO, from the Units | and 2 at the Presque Isle Generating Plant in an amount greater than 130
and 194 tons per year, respectively, based upon a Unit-Specific 12-Month Rolling Tonnage. If a
Unit exceeds the applicable Unit-Specific 12-Month Rolling Tonnage limitation specified in this
Paragraph, Wisconsin Electric shall install and operate LNB technologies on that Unit no later
than December 31 of the calendar year following such exceedance.

62.  Solong as Units 1 through 4 at the Presque Isle Generating Station discharge
through a common stack, are of the same design and combust the same fuel, Wisconsin Electric
shall determine monthly mass emissions of NO, by apportioning NO, emissions from the
common stack to Units | and 2. To apportion emissions, Wisconsin Eléctric shall utilize the
load based apportionment protocol used in the Acid Rain Program to apportion heat rates to units
that share a common stack. Each month, Wisconsin Electric shall calculate the Unit-Specific 12-
month Rolling Tonnage of NO, mass (tons/year) attributed to Units 1 and 2.

D. Use of NO. Emission Allowances

63.  For any and all actions taken by Wisconsin Electric to conform to the
requirements of this Consent Decree, Wisconsin Electric shall not use, seH, or trade any resulting
NO, emission allowances or credits in any emission trading or marketing program of any kind,
except as prdvided in this Consent Decree.

64.  NO, emission allowances or credits allocated to the Wisconsin Electric System by

the Administrator of EPA under the Act, or by any State under its State Implementation Plan,
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may be used by Wisconsin Electric to meet its own federal and/or state Clean Air Act regulatory
requirements for any Existing Unit or New Unit owned or operated, in whole or in part, by
Wisconsin Electric. |

65.  Nothing in this Consent Decree shall preclude Wisconsin Electric from using,
selling, or transferring NO, emission rezductions below the emission requirements of Wi. Admin.
Code NR 428 among the units in the Wisconsin Electric System in order to demonstrate
compliance with either Wi. Admin. Code NR 428 or Mich. Admin. Code Rule 801. Use of
emission reductions generated from the Wisconsin Electric System to comply with the
requirements of Mich. Admin. Code Rule 801 will conform to the Memorandum of
Understanding (“MOU”) among the State of Wisconsin, the State of Michigan and Wisconsin
Electric, dated November 8, 2002, as that MOU may be amended from time to time.

66.  Nothing in this Consent Decree shall preclude Wisconsin Electric from using,
selling or transferring excess NO, emission allowances or credits that may arise as a result of:

a. activities which occur prior to the date of entry of this Consent Decree;

b. achieving NO, emission reductions at an Improved Unit that are below
both the 30-Day Rolling Average Emission Rate of 0.100 lb/mmBTU NO,
and the System-wide 12-Month Rolling Tonnage limitations set forth in
this Consent Decree; or

c. the NO, emission reductions achieved by virtue of Wisconsin Electric’s
installation and operation any NO, pollution controls prior to the dates
required under Section V (NO, Emission Reductions and Controls) of this

Consent Decree,
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so long as Wisconsin Electric timely reports the creation of such allowances or credits in

accordance with Section XII of this Consent Decree. For purposes of this Paragraph, excess
NO, emission allowances or credits équal the number of tons of NO, that Wisconsin Electric
removed from its emissions that are in excess of the NO, reductions required by this Decree.

67.  Wisconsin Electric may not purchase or otherwise obtain NO, allowances or
credits from another source for purposes of complying with the requirements of this Consent
Decree. However, nothing in this Consent Decree shall prevent Wisconsin Electric from
purchasing or otherwise obtaining NO, allowances or credits from another source for purposes of
complying with state or federal Clean Air Act requirements to the extent otherwise allowed by
law. |

E. General NO, Provisions

68.  In determining Emission Rates for NO, Wisconsin Electric shall use CEMs in
accordance with those reference methods specified in 40 C.F.R. Part 75.

69. In calculating the 30-day Rolling Average Emission Rate or System-wide 12-
Month Rolling Average Emission Rate for NO, for a given Unit or group of Units, Wisconsin
Electric shall not exclude any period of time that the Unit(s) is/are in operation, including

periods in which any NO, emission control technology for the Unit(s) is not in operation.
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V1. SO, EMISSION REDUCTIONS AND CONTROLS

A. SO, Emussion Controls

1. New FGD Installations

70.  Wisconsin Electric shall install and commence continuous operation of Flue Gas
Desulfurization technology (“FGD’) (or equivalent SO, control téchnology approved pﬁrsuant to
Paragraph 71) so as to achieve either a 30-Day Rolling Average Emission Rate of not greater
than 0.100 Ib/mmBTU SO, or a 30-day Rolling Average SO, Removal Efficiency of at least 95

percent on the following Units within the Wisconsin Electric System by the dates specified

below:
Unit Date by which
Wisconsin Electric Must
Complete Installation

and Continuously
Operate FGD

Pleasant Prairie Unit 1 December 31, 2006

Pleasant Prairie Unit 2 December 31, 2007

Oak Creek Unit 7 December 31, 2012

Oak Creek Unit 8 December 31, 2012

71.  Inlieu of installing and operating such FGDs, Wisconsin Electric may, with prior

written notice to and approval from EPA, install and operate equivalent SO, control technology,
so long as such equivalent SO, control technology achieves a 30-Day Rolling Average Emission
Rate of not greater than 0.100 1b/mmBTU SO, or a 30-day Rolling Average Removal Efficiency
of at least 95 percent.

72. Wisconsin Electric shall continuously operate each F GD (or equivalent SO,

control technology approved pursuant to Paragraph 71) in the Wisconsin Electric System at all
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times that the Unit it serves is in operation, except that, following startup of the Unit, Wisconsin
Electric need not operate such control technology until the Unit is fired with any coal.
Wisconsin Electric shall use good operating practices at all times that the Unit is in operation.
B. System-Wide SO, Emission Limits
73. 'Wisconsin Electric shall not exceed the Wisconsin Electric System-Wide 12-

Month Rolling Average Emission Rates for SO, as specified below:

Beginning on System-wide 12-Month
Rolling Average

Emission Rate for SO,
January 1, 2005 0.76 1bs/mmBTU
January 1, 2007 0.61 Ibs/mmBTU
January 1, 2008 0.45 Ibs/mmBTU
January 1, 2013 0.32 Ibs/mmBTU

74.  In addition to installing the controls, retiring Units, achieving the SO, Emission
Rates or Removal Efficiencies described in Paragraph 70, and surrendering the SO, Allowances
required in this Consent Dc‘cree, Wisconsin Electric shall not emit SO, on a System-wide 12-
Month Rolling Tonnage basis from the Wisconsin Electric System in an amount greater than the

following number of tons:

Beginning on System-wide
12-Month Rolling Tonnage
Limit for SO,
January 1, 2005 86,900 tons
January 1, 2007 74,400 tons
January 1, 2008 55,400 tons
January 1,2013 | . 33,300 tons
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Wisconsin Electric shall meet the above SO, tonnage limitations exclusively thrbugh the
operation of all control equipment required to be installed and operated by this Decree, Unit
retirements, and any additional control equipment that Wisconsin Electric installs and operates.
Wisconsin Electric shall not use SO, allowances or credits to comply with these limitations.

C. Surrender of SO, Allowances

75.  F o_f purposes of this Subsection, the “surrender of allowances” means
permanently surrendering allowances from the accounts administered by EPA for all units in the
Wisconsin Electric System, so that such allowances can never be used to meet any compliance
requirement under the Clean Air Act, the Michigan or Wisconsin State Implementation Plans, or
this Consent Decree.

76. Beginning on January 1, 2004, Wisconsin Electric may use any SO, Allowances
allocated by EPA to the Wisconsin Electric System only to satisfy the operational needs of
Existing Units or New Units. Wisconsin Electric shall not sell or transfer any allocated SO,

| Allowances to a third party, except as provided in Paragraphs 77, 78 and 81 below. However,
for the calendar years 2004 through 2007, Wisconsin Electric may bank SO, allowances
allocated by EPA to the Units in the Wisconsin Electric System for use at the Existing Units or
New Units during the years 2004 tluwough 2007.

77.  Foreach calendar year, beginning with calendar year 2007, Wisconsin Electric
shall surrender to EPA, or transfer to a non-profit third party selected by Wisconsin Electric for
surrender, any SO, Allowances that exceed the operational needs of the Existing Units and New
Units for SO, Allowances, collectively. Surrender shall occur annually thereafter and within 45

days of Wisconsin Electric’s receipt from EPA of the Annual Deduction Reports for SO,. In
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addition, in calendar year 2008, Wisconsin Electric shall surrender any allowances allocated by
EPA to the Units in the Wisconsin Electric System that were banked and not used during the
years 2004 through 2007. Wisconsin Electric shall surrender SO? Allowances by the use of
applicable United States Environmental Protection Agency Acid Rain Program Allowance
Transfer Form.

78.  If any allowances are transferred directly to a third party, Wisconsin Electric shall
include a description of such transfer in the next report submitted to the Plaintiffs pursuant to
Section XII (Periodic Reporting) of this Consent Decree. Such report shall: (i) provide the
identity of the non-profit third-party recipient(s) of the SO, Allowaﬂces and a listing of the serial
numbers of the transferred SO, Allowances; and (ii) include a certification by the third-party
recipient(s) stating that the recipient will not sell, trade, or otherwise exchange any of the
allowances and will not use any of the SO, Allowances to meet any obligation imposed by any
environmental law. No later than the next Section XII periodic report due 12 months after the
first report due after the transfer, Wisconsin Electric shall include in a statement that the third-
party recipient(s) surrendered the SO, Allowances for permanent surrender to EPA within one
year after Wisconsin Electric transferred the SO, Allowances to them. Wisconsin Electric shall
not have complied with the SO, Allowance surrender requirements of this Paragraph until all
third-party recipient(s) shall have actually surrendered the transferred SO, Allowances to EPA.

79.  Forall SO, Allowances surrendered to EPA, Wisconsin Electric shall first submit
an SO, Allowance transfer request form to EPA’s Office of Air and Radiation’s Clean Air
Markets Division directing the transfer of the SO, Allowances held or controlled by Wisconsin

Electric to the EPA Enforcement Surrender Account or to any other EPA account that EPA may

24



direct. As part of submitting these transfer requests, Wisconsin Electric shall irrevocably
authorize the transfer of these SO, Allowances and identify -- by name of account and any
applicable serial or other identification numbers or station names -- the source and location of
the SO, Allowances being surrendered.

80.  The requirements in Paragraphs 76 and 77 of this Decree pertaining to Wisconsin
Electric’s use and retirement of SO, Allowances are permanent injunctions not subject to any
terminaﬁon provision of this Decree. These provisions shall survive any termination of this
Decree in whole or in part.

8l. Notwithstar;ding the provisions in Paragraph 76 and 77, nothing in this Consent
Decree shall preclude Wisconsin Electric from using, banking, selling or transferring excess
emission SO, allowances that may arise as a result of:

a. activities which occur prior to tile date of entry of this Consent Decree;

b. achieving SO, emissions at an Improved Unit that are below both the 30-Day
Rolling Average Emission Rate of 0.100 I1b/mmBTU SO, and the System-wide
12-Month Rolling Tonnage limitations set forth in this Consent Decree;

c. achieving a 30-Day Rolling Average Removal Efficiency at an Improved Unit
greater than 95 percent and achieving emissions below the System-wide 12-
Month Rolling Tonnage limitations set forth in this Consent Decree; or

d. the installation and operation of any SO, pollution controls prior to the dates
required under Section VI (SO, Emission Reductions and Controls) of this

Consent Decree
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so long as Wisconsin Electric timely reports such use under Section XII. For purposes of this
paragraph, excess SO, emission allowances equal the number of tons of SO, that Wisconsin
Electric removed from its emissions that are in excess of the SO, reductions required by this -
Decree.

D. Fuel Limitations

82.  Wisconsin Electric shall not burn coal having a sulfur content greater than any
amount authorized by regulation or state permit at any Wisconsin Electric System Unit. Upon
entry of the Consent Decree, Wisconsin Electric shall not receive petroleum coke at any Unit
that is not controlled by an FGD (or equivalent SO, control technology approved pursuant to
Paragraph 71), except that Wisconsin Electric may continue to receive petroleum coke at
Presque Isle Units 1 through 6 until JTune 30, 2006.

E. General SO, Provisions

83.  Indetermining Emission Rates for SO,, Wisconsin Electric shall use CEMs in
accordance with those reference methods specified in 40 C.F.R. Part 75 and 40 C.F.R. Part 60.

84.  For Units that are required to be equipped with SO, control equipment and that
are subject to the 95% removal provisions, the outlet SO, Emission Rate and the inlet SO,
Emission Rate shall be determined in raccordance with 40 C.F.R. § 75.15 (using SO, CEMS data
from both the inlet and outlet of the control device). For Units that are required to meet a 0.100
Ib/mmBTU limitation, the SO, Emission Rate shall be determined only at the outlet of the
control equipment in accordance with 40 C.F.R. § 75.15 (using SO, CEMS data from only the

outlet of the control device).
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VIL. PM EMISSION REDUCTIONS AND CONTROLS

A. Optimization of PM Controls

85.  Within 45 days of lodging of this Consent Decree and continuing thereafter,
Wisconsin Electric shall continuously operate each Particulate Matter Control Device on its
Existing Units to maximize PM emission reductions, consistent with the operational and
maintenance limitétions of the Units. Specifically, Wisconsin Electric shall, at a minimum: (a)
energize each section of the ESP for each Unit, regardless of whether that action is needed to
comply with opacity limits; (b) maintain the energy or power levels delivered to the ESPs for
each Unit to achieve the greatest possible removal of PM; (c) make best efforts to expeditiously
repair and return to service transformer-rectifier sets when they fail;, and (d) maintain an ongoing
bag leak detection and replacement program to assure optimal operation of each BH.

B. Upgrade of PM Controls

86.  Within 365 days of lodging of this Consent Decree, Wisconsin Electric shall
operate each of the ESPs and BHs within the Wisconsin Electric System, except Units 5 and 6 at
the Presque Isle Generating Station, to achieve and maintain a PM Emission Rate of 0.030
Ib/mmBTU. Presque Isle Unit 5 shall achieve and maintain a PM Emission Rate of 0.030
I/mmBTU by June 30, 2005 and Presque Isle Unit 6 shall achieve and maintain a PM Emission
Rate of 0.030 Ib/mmBTU by June 30, 2006.

87.  Wisconsin Electric shall continuously operate each ESP and BH in the Wisconsin
Electric System at all times that the Unit it serves is combusting coal. Wisconsin Electric shall

use good operating practices at all times that the Unit is combusting coal.
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C. PM Monitoring
1. PM Stack Tests

88.  Beginning in calendar year 2004, and continuing annually thereafter, Wisconsin
Electric shall conduct a performance test on each Wisconsin Electric System Unit. The annual
stack test requirement imposed on each Wisconsin Electric System Unit by this Paragraph may
be satisfied by Wisconsin Electric’s stack tests conducted as required by its permits from the
States of Michigan and Wisconsin for any year that such stack tests are required under the
permits. Wisconsin Electric may berfonn biannual rather than annual testing provided that (a)
two of the most recently completed test results from tests conducted in accordance with Method
5 or Method 17 demonstrate that the parti,culate matter emissions are equal to or less than a 0.015
Ib/mmBTU emission limitation, or (b) the Unit is equipped with a PM CEMS in accordance with
Paragraph 93. Wisconsin Electric shall perform annual rather that biannual testing the year
immediately following any test result demonstrating that the particulate matter emissions are
greater than a 0.015 Ib/mmBTU emission limitation.

89.  The reference and monitoring methods and procedures for determining
compliance with Emission Rates for PM shall be those specified in 40 C.F R. Part 60, Appendix
A, Method 5 or Method 17. Use of any particular method shall conform to the EPA
requirements specified in 40 C.F.R. Part 60, Appendix A and 40 C.F.R. § 60.48a (b) and (e), or
any federally approved SIP method. Wisconsin Electric shall calculate the PM Emission Rates
from the stack test results in accordance with 40 C.F.R. § 60.8(f), and 40 C.F.R. § 60.46a(c).
The results of each PM stack test shall be submitted to EPA within 45 days of completion of

each‘ test.
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90.  The PM Emission Rates established under Paragraph 86 of this Section shall not
apply during periods of startup and shutdown or during periods of control equipment or Unit
Malfunction, if the Malfunction meets the requirements of the Force Majeure section of this
Consent Decree. Periods of startup shall not exceed two hours after any amount of coal is
combusted. Periods of shutdown shall only comumence when the Unit ceases burning any
amount of coal.

2. PM CEMS

91.  Wisconsin Electric shall undertake a program to install and operate Continuous
Emission Monitoring System for Particulate Matter (“PM CEMS”). Each PM CEMS shall be
comprised of a continuous particle mass monitor measuring particulate matter concentration,
directly or indirectly, on an hourly average basis and a diluent monitor used to convert results to
units of Ib/mmBTU. Wisconsin Electric shall maintain, in an electronic database, the hourly
average emission values of all PM CEMS in Ib/mmBTU. Wisconsin Electric shall use |
reasonable efforts to keep each PM CEMS running and producing data whenever any Unit
served by the PM CEMS is operating,

92. No lafer than one year prior to the deadline to commence operation as set forth in
Paragraph 93, Wisconsin Electric shall submit to EPA for review aﬁd approval a plan for the
installation and certification of each PM CEMS.

93, Wisconsin Electric shall install, certify, and operate PM CEMS on 10 Units,

stacks or comnion stacks in accordance with the following schedule:
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Unit

Deadline to Commence
Operation

Location

Presque Isle Units
1-4

April 1, 2006

Common Outlet Flue at Stack

Presque Isle Unit 5

April 1, 2006

Stack

Presque Isle Unit 6

April 1,2006

Stack

Presque Isle Units
7-9

April 1, 2006

Common Outlet Duct of
TOXECON

Oak Creek Units April 1, 2005 Common Stack

5&6

Oak Creek Unit 7 April 1, 2005 Precipitator Outlet Duct
Oak Creek Unit 8 April 1, 2005 Precipitator Outlet Duct

Pleasant Prairie Units
1&2

April 1, 2005

Common Stack

Valley Unit 1

April 1, 2006

Comumon Stack

Valley Unit 2

April 1, 2006

Common Stack

94.  Notwithstanding the requirements of Paragraph 93, by April 1, 2005, Wisconsin

Electric may install two mercury CEMS, one of which will be installed at Pleasant Prairie Unit 1

or Unit 2, and one of which will be installed at Oak Creek Unit 7 or Unit 8, in lieu of a PM

CEMS on Presque Isle Units 1 through 4 and one of the units at Valley.

95.  No later than 120 days prior to the deadline to commence operation of each PM

CEMS, Wisconsin Electric shall submit to EPA for approval pursuant to Section XIII (Review

and Approval of Submittals) a proposed Quality Assurance/Quality Control (“QA/QC™) protocol

that shall be followed in calibrating such PM CEMS. Following EPA’s approval of the protocol,

Wisconsin Electric shall thereafter operate each PM CEMS in accordance with the approved

protocol.
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96. In developing both the plan for installation and certification of the PM CEMS
and the QA/QC protocol, Wisconsin Electric may use the criteria set forth in EPA’s proposed
revisions to Performance Specification 11: Specification and Test Procedures for PM CEMS and
Procedure 2: PM CEMS at Stationary Sources (PS 11), as published at 66 Fed. Reg 64176
(December 12, 2001) or other available PM CEMS guidance.

97.  No later than 90 days after Wisconsin Electric begins operation of the PM CEMS,
Wisconsin Electric shall conduct tests of each PM CEMS to demonstrate compliance with the
PM CEMS plan submitted to and approved by EPA in accordance with Paragraph 92.

98.  If after Wisconsin Electric operates the PM CEMS for at least two years, and if
the Parties then agree that it is infeasible to continue operating PM CEMS, Wisconsin Electric
shall submit an alternative PM monitoring plan for review and approval by EPA. The plan shall
include an explanation of the basis for stopping operation of the PM CEMS and a proposal for an
alternative monitoring protocol. Until EPA approves such plan, Wisconsin Electric shall
continue to operate the PM CEMS.

99.  Operation of a PM CEMS shall be considered “infeasible” if (a) the PM CEMS
cannot be kept in proper condition for sufficient perieds of time to produce reliable, adequate, or
useful data consistent with the QA/QC protocol; or (b) Wisconsin Electric demonstrates that
recurring, chronic, or unusual eqhipment adjustment or servicing needﬁ in relation to other types
of continuous emission monitors cannot be resolved through reasonable expenditures of
resources. [f the United States determines that Wisconsin Electric has demonstrated infeasibility
pursuant to this Paragraph, Wisconsin Electric shall bé entitled to discontinue operation of and

remove the PM CEMS.
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3. PM Reporting

100. Following the installation of each PM CEMS, Wisconsin Electric shall begin and
continue to report to EPA, pursuant to Section XTI, the data recorded by the PM CEMS,
expressed in [b/mmBTU on a 3-hour, 24-hour, 30-day, and 365-day rolling average basis in
electronic format, as required in Paragraph 91.

D. General PM Provisions

101. In determining the PM Emission Rate, Wisconsin Electric shall use the reference
methods specified in 40 C.F.R. Part 60, Appendix A, Method 5 or Method 17, using stack tests,
or alternative methods that are either promulgated by EPA or requested by Wisconsin Electric
and approved by EPA. Wisconsin Electric shall also calculate the PM Emission Rates from
annual (or biannual) stack tests in accordance with 40 C.F.R. § 60.8(f). Wisconsin Electric shall
also determine PM Emission Rates using PM CEMS consistent with the approved QA/QC
protocol.

102.  Data from the PM CEMS shall be used by Wisconsin Electric, at a minimum, to
monitor progress in reducing PM emissions. Nothing in this Consent Decree is intended to, or
shall, alter or waive any applicable law (including any defenses, entitlements, challenges, or
clarifications related to the Credible Evidence Rule, 62 Fed. Reg. 8315 (Feb. 27, 1997))
concerning the use of data for any purpose under the Act, generated either by the reference

methods specified herein or otherwise.
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VIII. PROHIBITION ON NETTING CREDITS OR
OFFSETS FROM REQUIRED CONTROLS

103.  For any and all actions taken by Wisconsin Electric to comply with the
requirements of this Consent Decree, including but not limited to the upgrade of ESPs and BHs,
the installation of FGDs, SCRs, or equivalent control devices approved under this Consent
Decree, the re-powering of certain units, the retirement of certain units, and the reduction of
emissions to satisfy annual emission tonnage limitations, any emission reductions generated shall
not be considered as a creditable contemporaneous emission decrease for the purpose of
obtaining a netting credit under the Clean Air Act’s Nonattainment NSR and PSD programs.
Notwithstanding the preceding sentence, Wisconsin Electric may use any creditable
contemporaneous emission decreases of Volatile Organic Compounds (“VOCs™) generated
under this Consent Decree for the purpose of obtaining a netting credit for VOCs under the

- Clean Air Act’s Nonattainment NSR and PSD programs.

104.  Nothing in this Consent Decree is intended to preclude the emission reductions
generated under this Decree from being considered as creditable contemporaneous emission
decreases for the purpose of attainment demonstrations submitted pursuant to § 110 of the Act,
42 U;S.C. § 7410, or in determining impacts on NAAQS and PSD increment consumption.

IX. ENVIRONMENTAL PROJECTS

105.  Wisconsin Electric, in cooperation with the United States Department of Energy
("DOE”) and potentially other parties, shall design, construct, operate and analyze the first full
scale TOXECON with activated carbon injection with the goal of achieving a 90% removal of all
species of mercury (“the TOXECON Project™). The TOXECON Project will be implemented

at Units 7, 8, and 9 of Wisconsin Electric’s Presque Isle Generating Station.
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106. At least six months before it plans to commence implementation of the
TOXECON Project, Wisconsin Electric shall submit to the Plaintiff for review and approval
pursuant to Section XIII of this Consent Decree a plan for the implementation of the TOXECON
Project, including the date by which Wisconsin Electric will commence design and construction
of the Project, and the date by which Wisconsin Electric will complete the Project. To the extent
that any change to the TOXECON Project may be required, Wisconsin Electric shall notify the
Plaintiff of such change within 60 days of becoming aware a change is necessary. Wisconsin
Electric shall implement the TOXECON Project in compliance with the schedules and terms of
this Consent Decree and the plans for such Project approved under this Decree.

107.  For purposes of this Consent Decree, in performing the TOXECON Project,
Wisconsin Electric shall, prior to December 31, 2006, spend no less than $20 million, and shall
not be required to spend more than $25 million, in Project Dollars (measured in .calendar year
2003 constant dollars). Wisconsin Electric shall maintain all documents required by Generally
Accepted Accounting Principles to substantiate the Project Dollars spent by Wisconsin Electric,
and shall provide copies of these documents to the Plaintiff within 30 days of a request by the
Plaintiff for these documents.

108.  All plans and reports prepared by Wisconsin Electric pursuant to the requirements
of this Section in this Consent Decree shall be publicly available without charge, subject to the
limitations contained in Paragraph 172.

109.  Wisconsin Electric shall certify, as part of each plan submitted to the United
States for any Project, that it is unaware of any person required by law, other than this Consent

Decree, to perform the Project described in the plan.
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110,  Wisconsin Electric shall use good faith efforts to secure as much benefit as
possible for the Project Dollars expended, consistent with the applicable requirements and limits
of this Consent Decree.

[11.  Within 60 days following the completion of the TOXECON Project, Wisconsin
Electric shall submit to the EPA a report that documents the date that the Project was completed,
Wisconsin Electric’s results of implementing the Project, including the emission reductions or
other environmental benefits achieved, and the Project Dollars expended by Wisconsin Electric
in implementing the Project.

112, Following completion of the TOXECON Project, Wisconsin Electric shall
maintain the baghouse component of the TOXECON in the flue gas stream regardless of the
results of the demonstration project. If Wisconsin Electric determines that the demonstration
project has removed reasonable levels of mercury and is operationally viable, Wisconsin Electric
shall also continue sorbent injection for mercury control.

113, Wisconsin Electric shall not financially benefit from the sale or transfer of the
TOXECON technology or the collection or distribution of information collected during this
demonstration project,

[14.  Wisconsin Electric shall provide the United States with semi-annual updates
concerning the progress of the TOXECON Project. Wisconsin Electric also shall make
information concerning the performance of the TOXECON Project available to the public in an
expeditious matter, consistent with DOE’s requirements concerning the disclosure of project
information and subject to the limitations contained in Paragraph 172. Such information

disclosure shall include, but not be limited to, release of periodic progress reports, clearly
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identifying demonstrated remow:'al efficiencies of mercury and other pollutants, sorbent injection
rates and cost effectiveness. In addition, periodic technology transfer open houses and plant
tours shall be scheduled, consistent with DOE’S requirements for disclosure of project
information and subject to the limitations contained in Paragraph 172.

X. CIVIL PENALTY

115, Within thirty (30) calendar days of entry of this Consent Decree, Wisconsin
Electric shall pay to the United States a civil penalty in the amount of $ 3.2 million. The civil
penalty shall be paid by Electronic Funds Transfer ("EFT") to the United States Department of'
Justice, in accordance with current EFT procedures, referencing USAO File Number
2003V00451 and DOJ Case Number 90-5-2-1-07493 and the civil action case name and case
number of this action, with notice given to the Plaintiff, in accordance with Section XX
{Notices) of this Consent Decree. The costs of such EFT shall be Wisconsin Electric’s
responsibility. Payment shall be made in accordance with instructions provided to Wisconsin
Electric by the Financial Litigation Unit of the U.S. Attorney's Office for the Eastern District of
Wisconsin. Any funds received after 2:00 p.m. EDT shall be credited on the next business day.
At the time of payment, Wisconsin Electric shall provide notice of payment, referencing the
USAOFile Number, DOJ Case Number 90-5-2-1-07493, and the civil action case name and case
number; to the Department of Justice and to EPA, as provided in Paragraph 174 (Notice) of this
Consent Decree.

116. Failure to timely pay the civil penalty shall subject Wisconsin Electric to interest
accruing from the date payment is due until the date payment is made at the rate prescribed by 28

U.S.C. § 1961, and shall render Wisconsin Electric liable for all charges, costs, fees, and
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penalties established by law for the benefit of a creditor or of the United States in securing
payment.

117.  Payments made pursuant to this Section are penalties within the meaning of
Section 162(f) of the Internal Revenue Code, 26 U.S.C. § 162(f), and are not tax-deductible

expenditures for purposes of federal law.

XI. RESOLUTION OF CLAIMS

A. RESOLUTION OF U.S. CIVIL CLAIMS

118. Claims Based on Modifications Qccurring Before the Lodging of Decree.

Entry of this Decree shall resolve all civil claims of the United States under either: (i) Parts C or
D of Subchapter 1 of the Clean Air Act or (ii) 40 C.F.R. Section 60.14, that arose from any
modifications that commenced at airy Wisconsin Electric System Unit prior to the date of
lodging of this Decree, including but not limited to those modifications alleged in the Complaint
in this civil action.

[19. Claims Based on Modifications After the Lodging of Decree.
Entry of this Decree also shall resolve all civil claims of the United States for pollutants
regulated under Parts C or D of Subchapter I of the Clean Air Act, and under regulations
promulgated as of the date of lodging of this Decree, where such claims are based on a
modification completed before December 31, 2015 and:

(a) commenced at any Wisconsin Electric System Unit after lodging of this Decree; or

(b) that this Consent Decree expressly directs Wisconsin Electric to undertake.
The term “modification” as used in this Paragraph shall have the meaning that term is given

under the Clean Air Act statute as it existed on the date of lodging of this Decree.
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120. Reopener. The resolution of the civil claims of the United States provided by this
Subsection is subject to the provisions of Section B of this Section.

B. PURSUIT OF U.S. CIVIL CLAIMS OTHERWISE RESOLVED

121. Bases for Pursuing Resolved Claims Across Wisconsin Electric System. |

If Wisconsin Electric violates Paragraph 60 (System-wide NO, Rolling Tonnage Limits),
Paragraph 59 (System-wide NO, Rolling Average ’Emission Rate), Paragraph 74 (System-wide
Rolling SO, Tonnage Limits), Paragraph 73 (System-wide SO, Emission Rates), or Paragraph 82
(Fuel Limitation), or fails by more than ninety days to complete installation and commence
operation of any emission control device required pursuant to Paragraphs S5 or 70; or fails by
more than ninety days to control or retire and permanently cease to operate Wisconsin Electric
System Units putrsuant to Paragraph 54, then the United States may pursue any claim at any
Wisconsin Electric System Unit that has otherwise been resolved under Subsection A of this
Section, subject to (A) and (B) below.
(A)  For any claims based on modifications undertaken at an Other Unit, claims may
be pursued only where the modification(s) on which such claim is based was commenced
within the five years preceding the violation or failure specified in this Paragraph.
(B)  Forany claims based on modifications undertaken at an Improved Unit, claims
may be pursued only where the modification(s) on which such claim is based was
commenced (i) after lodging of the Consent Decree and (ii) within the five years
preceding the violation or failure specified in this Paragraph.

122.  Additional Bases for Pursuing Resolved Claims for Modifications at an Improved

Unit. Solely with respect to Improved Units, the United States may also pursue claims arising
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from a modification {or collection of modifications) at an Improved Unit that has otherwise been
resolved under Section A if the modification (or collection of modifications) at the Improved
Unit on which such claim is based (i) was commenced after lodging of this Consent Decree, and
(ii) individually (or collectively) increased the maximum hourly emission rate of that Unit for
NO, or SO, (as measured by 40 C.F.R. § 60.14 (b) and (h)) by more than ten percent (10%).

123. Additional Bases for Pursuing Resolved Claims for Modifications at an Other

Unit. Solely with respect to Other Units, the United States may also pursue claims arising from
a modification (or collection of modifications) at an Other Unit that has otherwise been resolved
under Section XI. A if the modification (or colle;:tion of modifications) on which the claim is
based was commenced within the five years preceding any of the following events:

_ (A) a modification (or collection of modifications) at such Other Unit commenced after
lodging of this Consent Decree increases the maximum hourly emission rate for such Other Unit
for the relevant pollutant (NO, or SQO,) as measured by 40 C.F.R. § 60.14(b) and (h);

(B) the aggregate of all Capital Expenditures made at such Other Unit exceed $125/KW
on the Unit’s Boiler Island (based on the capacity numbers included in Paragraph 53) during any
of the following five year periods: January 1, 2006 through December 31, 2010; January 1, 2011
through December 31, 2015. For the period from the date of lodging of this Decree through
December 31, 2005, the $125/KW limit shall be pro-rated to include only that portion of the
five-year period (January 1, 2000 through December 31, 2005) following the date of lodging of
this Decree. (Capital Expenditures shall be measured in calendar year 2002 constant dollars, as

adjusted by the McGraw-Hill Engineering News-Record Construction Cost Index); or

39



(©

a modification (or collection of modifications) at such Other Unit commenced

after lodging of this Consent Decree results in an emissions increase of NO, and/or SO, at such

Other Unit, and such increase:

(D)

(1) presents, by itself, or in combination with other emissions

or sdurces, “an imminent and substantial endangerment” within

the meaning of Section 303 of the Act, 42 U.S.C. §7603;

2) causes or contributes to violaﬁon of a National Ambient

Air Quality Standard (“NAAQS”) in any Air Quality Control Area

that is in attainment with that NAAQS;

(3) causes or contributes to violation of a PSD increment; or

(4)  causes or contributes to any adverse impact on any formally-recognized
air quality and related values in any Class I area.

Solely for purposes of Paragraph 123, Subparagraph (C), the determination of

whether there was an emissions increase must take into account any emissions changes relevant

to the modeling domain that have occurred or will occur under this Decree at other Wisconsin

Electric System Units. In addition, an emissions increase shall be deemed to have occurred at an

Other Unit if the annual emissions of the relevant pollutant (NO, or SO,) from the plant at which

such modification(s) occurred exceed the Baseline for that plant.

B

The introduction of any new or changed National Ambient Air Quality Standard

shall not, standiné alone, provide the showing needed under Paragraph 123, Subparagraphs
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(C)(2) or (C)(3), to pursue any claim for a modification at an Other Unit resolved under
Subsection A of this Section.
124, [RESERVED]
XII. PERIODIC REPORTING

125.  Within 180 days after cach date established by this Consent Decree for Wisconsin
Electric to achieve and maintain a certain Emission Rate or Removal Efficiency at any
Wisconsin Electric System Unit, Wisconsin Electric shall conduct performance tests that
demonstrate compliance with the Emission Rate or Removal Efficiency required by this Consent
Decree. Within 45 days of each sucli performance test, Wisconsin Electric shall submit the
results of the performance test to EPA at the addresses specified in Section XX (Notices) of this
Consent Decree.

126.  Beginning thirty days after the end of the first full calendar quarter follov&}ing the
entry of this Consent Decree or December 31, 2003, whichever is later, continuing on a semi-
annual basis until December 31, 2015, and in addition to any other express reporting requirement
in this Consent Decree, Wisconsin Electric shall submit to EPA a progress report.

127.  The progress report shall contain the following information:

a. all information necessary to determine compliance with this Consent
Decree;
b. all information relating to emission allowances and credits that Wisconsin

Electric claims to have generated in accordance with Paragraphs 66 and 81 by

compliance beyond the requirements of this Consent Decree; and
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C. all information indicating that the installation and commencement of
operation for a pollution control device may be delayed, including the nature and
cause of the delay, and any steps taken by Wisconsin Electric to mitigate such
delay.

128. In any periodic progress report submitted pursuant to this Section, Wisconsin
Electric may incbrporate by reference information previously submitted under its Title V
permitting requirer;lents, provided that Wisconsin Electric attaches the Title V permit report and
provides a specific réference to the provisions of the Title V permit report that are responsive to
the information sought in the periodic progress report.

129.  In addition to the progress reports required pursuant to this Section, Wisconsin
Electric shall provide a written report to EPA of any violation of the requirements of this
Consent Decree, including exceedances of required Emission Rates, removal efficiencies, and
Unit-Specific and System-wide Rolling Average Emission Rate and Rolling Tonnage limits,

-within 10 business days of when Wisconsin Electric knew or should have known of any such
violation. In this report, Wisconsin Electric shall explain the cause or causes of the violation and
all meaéures taken or to be taken by Wisconsin Electric to prevent such violations in the future.

130. Each Wisconsin Electric report shall be signed by Wisconsin Electric’s Vice
President Environmental, or, in his or her absence, G;nera] Counsel, or higher ranking official,
and shall contain the following certification:

This information was prepared either by me or under my direction or supervision

in accordance with a system designed to assure that qualified personnel properly

gather and evaluate the information submitted. Based on my evaluation, or the

directions and my inquiry of the person(s) who manage the system, or the

person(s) directly responsible for gathering the information, I hereby certify under
penalty of law that, to the best of my knowledge and belief, this information is
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true, accurate, and complete. [ understand that there are significant penalties for
submitting false, inaccurate, or incomplete information to the United States.

131.  If any allowances are surrendered to any third party pursuant to Section VLC of
this Consent Decree, the third party’s certitication shall be signed by a mnanaging efficer of the
third party and shall contain the following language:

| certify under penaliy of law that, ~—~  [name of third party]

will not sell, trade, or otherwise exchange any of the allowances and will not use

any of the allowances to meel any obligation imposed by any environmental law.

| understand that there are significant penalties for making false, inaccurate, or

meomplete mformation to the United States.

BMITTALS

XIIL REVIEW AND APPROVAL O

132, Wisconsin Electric shall submit and comnplete each plan, report, or ather item to
the Plaintiff whenever such a document is required to be submitted for review or approval
pursuant to this Consent Decree. EPA may approve the submittal or decline to approve it and
provide written comments, Within 60 days of receiving written comments from EPA, Wisconsin
Electric shall either: (i} alter the subinittal censistent with the written comments and provide the
revised submittal for final approval to EPA i called for in this Consent Decree; or (i1) submit the
matter for dispute resolution, incloding the period of infornmal negotiations, under Section XVI
(Dispute Resolution) of this Consent Decree.

133.  Upoun receipt of EPA’s final approval of the submittal, or upon completion of the
submittal pursiant to dispute resolution, Wisconsin Electric shall implement the submittal in

accordance wilh the approved submittal.

XIV. STIPULATED PENALTIES

134, For any failure by Wiscensin Electric to comply with the terms of this Consent

Decree, and subjcct to the provisions of Sections XV (Force Majeure) and X V1 (Dispute
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Resohition), Wisconsin Electric shall pay, within 30 days after writlen demand to Wisconsin

Electric by the United States the following stipulated penalties to EPA;

Consent Decree Violation

Stipulated Penalty
{Per day per violation, unless
otherwise specified)

a. Failure to pay the civil penalty as specified in Section X
(Civil Penalty) of this Consent Decree

$10,000

b. Failure to meet any 30-Day Rolling Average Emission
Rate, any 30-Day Rolling Average Removal Efficiency, or
any other Emission Rate or emission limitation {other than
the System-wide 12-month Rolling Average Emission
Rates, System-wide 12-month Rolling Tonnage limitations
or any other 12-month rolling limitation), where the
violation is less than 5% in excess of the limits set forth In
this Consent Decree

$2,500

c¢. Failure to meet any 30-Day Rolling Average Emission
Rate, any 30-Day Rolling Average Removal Efficiency, or
any other Emission Rale or emission limitation (other than
the System-wide 12-month Rolling Average Emission
Rates, System-wide 12-month Rolling Tonnage limitations
or any other 12-month rolling limitation), where the
violation is equal to or greater than 5% but less than 10% in
excess of the limits set forth in this Consent Decree

$5,000

d. Failure to meet any 30-Day Rolling Average Emission
Rate, any 30-Day Rolling Average Removal Efficiency, or
any other Emission Rate or emission limitation (other than
the System-wide 12-month Rolling Average Emission
Rates, System-wide }2-month Rolling Tonnage limitations
or any other 12-month rolling limitation), where the
vialation is equal to or greater than 10% in excess of the
limits set forth in this Consent Decree

$10,000

e. Failure to meet any System-wide 12-month Ralling
Average Emission Rate, where the violation is less than 5%
in excess of the limits set forth in this Consent Decree

$2,500 per month
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f. Failure to mect any System-wide 12-month Rolling $5,000 per month
Average Emission Rate, where the violation is equal to or

greater than 5% but iess than ] 0% in excess of the limits set

forth in this Consent Decree

g. Failuve to meet any System-wide 12-month Rolling $10,000 per month

Average Emission Rate, where the violation is equal to or
preater than ]0% in excess of the limits set forih in this
Consent Decree

h. Failure to mect the Systein-wide 12-month Rolling 50,
and NO, Tonnage Limits as set out in Paragraphs 60 and 74
or any other the [2-month rolling tonnage limitation

$5,000 per ton per month for
the first 100 tons over the limit,
and $10,000 per ton per snonth
for each additional ton over the
it

1. Failure to install, commence operation, or confinue
operation of the NQ,, SO,, and 'M pollution control
devices on any Unit, or failure {o retite a Uit

$10,000 during the first 30
days, $27,500 thereafter

J. Failure to meet the fuel use limitahions at a Unit, as $16,060
required by Paragraph 82

k. Failure to install or operate CEMS as required in 51,000
Paragraph 93, subject to Paragraph 99

1. Failure to conduct annual or biannual performance tests | §1,000
of PM emisstons, as required in Paragraph 88 :
nt. Failure to apply for the perinits required by Paragraphs | $1,000

165-167

n. Failure lo timely submii, modity, or implement, as
approved, the reports, plans, studies, analyses, protocols, or
other submirtals required by this Consent Decree

$750 for the Nrst ten days,
$1,000 thereafier.

45




o. Using, selling, or transferring SQ, Allowances, except as
pertnitted by Paragraphs 76, 77 and 81

(a) three times the market value
of the improperly used
allowance, as measured at the
time of the improper use, plus
(b} the surrender, pursuant to
the procedures set forth in
Paragraphs 77 through 79 of
this Decree, of S0, Allowances
in an amount equal to the SO,
Allowances used, sold, or
transferred in violation of the
Decree

p. Using, selling or transferring NOx allowances or credits
except as permitted under Paragraph 64-66

(a) three times the market value
of the improperly used
allowance, as measured at the
time of the improper use, plus
{(b) the surrender, pursuant to
the procedures set forth in
Section X11 (Periodic
Reporting) of this Decree, of
NO, allowances or credits in an
amount equal to the NO,
allowances or credits used,
sold, or transterred in violation
of the Decree

q. Failure to surrender an SO, Allowance in accordance
with Paragraph 77

{(a) $27,500 plus (b) $1,000 per
SQ, Allowance

1. Failure to demonstrate the third-party surrender of an
50, Allowance in accordance with Paragraph 78

$2,500

s. Failure to undertake and complete any of the

£1,000 for the first 30 days,

Environmental Projects in compliance with Section 1X $5,000 thereafter
(Environmental Projects}
t. Any other violatien of this Consent Decree $1,000

135,

Violation of an Emission Rate or Remaval Efficiency that is based on a 30-Day

Rolling Average is a violation on every day on which the average is based. Violation of System-

wide 12-Month Rolling Average Emission Rates, System-wide 12-Month Rolling Tonnage
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Limitations ur any other 12-month rolling limitation is a violation each maonth on which the
average is hased.

136, Where a violation of a 30-Day Rolling Average Emission Rate or Removal
Efficiency (for the same pollutant and from the same source) recurs within periods less than 30
days, Wisconsin Electric shall not pay a daily stipulated penalty for any day of the recurrence for
which a stipulated penalty has already been paid.

137.  All stipulated penalties shall hegin to accrue on the day after the performance is
due or on the day a violatien cccurs, whichever is applicable, and shall continue to accrue until
performance is satisfactorily complcted or until the violation ceases. Nothing herein shall
prevent the simultaneous accrual of separate penalties for separate violations of this Consent
Decree.

138.  Wisconsin Eleclric shiall pay all stipulated penalties to the United States, in the
manner set forth below in Paragrapl 140, within 30 days of any violation of thus Consent Decree,
and shall continue to make such payinents every 30 days thereafter until the violation(s) no
longer continues, unless Wisconsin Electric elects within 20 days of the viclation to dispute the
accrual of stipulated penaltics in accordance with the provisions in Section XVI (Dispute
Resolution} of this Censent Decree.

139, I’enalties shall continue to accrue as provided in accordance with Paragraph 137
during any dispute, with interest on accrued penaliies payable and calculated at the rate
established by the Sceretary of the Treasury, pursuant to 28 11.5.C. § 1961, but need not be paid

until the following:
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a, If the dispute is resolved by agreement or by a decision of the Plaintiif that ts not
appealed to the Court, accrued penalties determined to be owing, together with
accrued interest, shall be paid to the United States within thirty (30) days of the
effective date of the agreement or the receipt of EPA’s decision or order,

b. If the dispute is appealed to the Court and the Plaintift prevails in whole or in
part, Wisconsin Electric shall, within sixty (60) days of receipt of the Court’s
decision or order, pay all accrued penalties determined by the Court 1o be owing,
together with accrued interest, except as provided in Subparagraph c, below;

c. It the District Court's decision is appealed by any Party, Wisconsin Electric shall,
within fifteen (15) days of receipt of the final appellate court decision, pay all
accrued penalties determined to be owing 10 thie United States, together with
accrued interest.

140.  All stipulated penalties must be paid within thirty (30) days of the date payable,
and payment shall be made in the manner set forth in Section X of this Consent Decree (Civil
Penalty). |

141.  Should Wisconsin Electric fail to pay stipulated penalties in cornpliance with the
terms of this Consent Decree, the United States shall be entitled to collect snterest on such
penalties, as provided for in 28 U.5.C. § 196].

142, The stipulated penalties provided for in this Consent Decree shall be in addition
to any other rights, remedies, or sanctions available to the United States by reason of Wisconsin
Flectric’s failure to cormply with any requirement of this Consent Decree or applicable law,

except that for any violation of the Act for which this Consent Decree also provides for payment
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of a stipulated penalty, Wisconsin Electric shall be allowed a credit for stipulated penalties paid
against any statutory penaltres imposed for such violation.

XV. FORCE MAJEURE

143, For purposes of this Consent Decree, a “Force Majeure Event™ shall mean an
event that has been or will be caused by circumstances beyond the coniral of Wisconsin Electric,
its contractors, ar any cntify controlled by-w isconsin Elcctric that delays compliance with any

‘ provision ol this Consent Decree or otherwise causes a violation of any pmvisidn of this Consent
Decree despite Wisconsin Eleciric’s best efforts to fulfill the obligation, “Best efforis to fulfill
ihe obligation” inchude using best ¢fTorts to anlicipate any potential Force Majeure Event and to
address the elfecls of any such event {a) as it is accurring and (b) afier it has occurred, such that
the delay or violation is minimized to the greatest extent possible,

144, Notice. If any event occurs or has occurred that may delay compliance with or
otherwise canse a violation of any obligation under this Consent Decree, as to which Wisconsin
Electric intends 10 assert a claim of I'orce Majeure, Wisconsin Electric shall notify the Plaintiffs
in writing as soon as practicable, but in no event later than fourteen (14) business days following
the date Wisconsin Electric first knew, or by the exercise of due diligence should have known,
that the Force Majeure Event caused or may cause such delay or violation. In this notice,
Wiscensin Electric shall reference this Paragraph ol this Cousent Decree and describe the
anticipated length of timne that the delay or violation inay persist, the cause or causes of the delay
or violation, all measures taken or to be taken by Wisconsin Electric to prevent or minimize the
delay or violation, the schedule by which Wiscensin Electric proposes ta implement those

measures, and Wisconsia Electric’s rationale for attributing a delay or viclation to a Force
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Majeure Event. Wisconsin Electric shall adopt all reasonable measures to avoid or minimize
such delays or violations. Wisconsin Electric shall be deemed to know of any circumstance of
which Wisconsin Electric, its contractors, or any entity controlled by Wisconsin Electric knew or
should have known. |

145.  Failure to Give Notice, 1f Wisconsin Electric fails to comply with the notice

requiremnents of this Section, the EPA may void Wisconsin Flectric’s claim for Force Majeure as
to the specific event for which Wisconsin Electric has failed to comply with such notice
requirement.

146.  Plaintiff's Response. The EPA shall notify Wisconsin Electric in writing
regarding Wisconsin Electric's claim of Force Majeure within (20) twenty business days of
receipt of the notice provided under Paragraph 144, I'EPA agrees that a delay in performance
has been or will be caused by a Force Majeure Event, the Parties shall stipulate to an extension
of deadline(s) for performance of the affected compliance requircment by a period not to exceed
the delay actally caused by the event. In such circumstances, an appropriate modification shall
be madc pursuant to Section XXIV of this Consent Decree (Modification).

147, Disagreement. 1f EPA does not accept Wisconsin Electric's claim of Force
Majeure, the matter shall be resolved in accardance with Section XVI of this Consent Decree
(Dispute Resolution),

148,  Bnrden of Proof. In any dispute regarding Force Majeure, Wisconsin Electric
shall bear the burden of proving that any delay in performance or any ather violation of any
requirement of this Consent Decree was caused by or will be caused by a Force Majeure Event.

Wisconsin Electric shall also bear the burden of proving that Wisconsin Electric gave the notice
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required by this Section and the anticipated duration and extent of any delay(s) attributable to a
Force Majeure Event. An extension of one compliance date based on & particular gvent may, but
will not necessarily, result in an extension of a subsequent compliance date.

149, Events Excluded. Unanticipated or increased costs or expenses associated with

the performance of Wisconsin Electric's obligations under this-Consent Decree shall not
constitute a Force Majeure Event.

150.  Potential Force Majeure Events, The Parties agree that, depending upon the

circumstances related to an event and Wisconsin Electric’s response to such circumstances, the
kinds of events listed below are among those that could qualify as Force Majeure Events within
the meaning of this Section: construction, labor, or equipment delays; Malfunction of a Unit or
emissian control device; natural gas and gas transportation availability delay; acts of God; acts
of war or terrorisi; and orders by s government ofticial, government agency, or other regulatory
body acting under and authorized by applicable law that directs Wisconsin Electric fo supply
electricity in response to a system-wide (state-wide or regional) emergency. Depending upoen the
circumsiances and Wisconsin Electric’s response to such circumstances, failure of 4 permitting
authority t issue a necessary penmit in a titmely fashion may constitute a Force Majeure Event
where the failure of the perimitting authority to act is beyond the control of Wisconsin Electric
and Wisconsin Electric has taken all sieps available to it to obtain the necessary perrmit,
including, but not limited to, submitting a complete penmit application, responding to requests
for additional information by the permitting authority in a timely fashion, accepting lawful
permit terms and conditions, and prosecuting in an expeditious fashion appeals of any allegedly

unlawful termis and conditions imposed by the permitting authority.
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151.  As part of the resolution of any malter submitted ta this Court under this Section,
the Parties by agreement, or this Court by order, may in appropriate circumsiances extend or
modify the schédule for completion of work under this Consent Decree to account for the delay
in the work that occurred as a result of any delay agreed to by EPA or approved by this Court.
Wisconsin Elcctric shall be liable for stipulated penalties for its failure thercafter to compiete the
work in accordance with the extended or modified schedule.

XVL DISPUTE RESOLUTION

152, The dispute resolution procedure provided by this Section shall be avatlable to
resolve all disputes arising under this Consent Decree, except as provided in either this Section
{(Dispute Resolution) or Section XV (Force Majeure) of this Consent Decree, provided that the
Party making such application has first made a good faith attempt to resolve {he matter with the
other ?arty.

153. The dispute resplution procedure required herein shall be invcked by one Party to
this Consent Decree giving writien niotice to the other party to this Consent Decree advising of a
dispute pursuant to this Section. The notice shall describe the nature of the dispute and shall
state the noticing Party's position with regard to such dispute. The Party receiving such a notice
shall acknowledge receipt of the notice, and the Parties in dispute shall expeditiously schedule a
meeting to discuss the dispute informally not later than fourteen (14) days follpwing receipf of
such notice.

154, Disputes submitted to dispute reselution under this Section shall, in the first
instance, be the subject of informal negotiations between the disputing Parties. Such period of

informal negotiations shall not extend beyond thirty (30) calendar days from the date of the first
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meeting among the disputing Parties’ represeniatives unless they agree to shorten or extend this
period, During the informal negoliations period, the disputing Partics may also subimii their
dispute lo a mutually-agreed-upon alternative dispute resolution (ADR) forum if the Parties
agree that the ADR activities can be completed within the 30-day mformal negotiations period.

155, If the disputing Parties are unable to reach agreement during the informal
negotiation period, the EPA shall provide Wisconsin Electric with a written sumimary of their
position regarding the dispute. The written position provided by EPA shall be considered
binding unless, within forty-five (45} calendar days thercafter, Wisconsin Fleciric seeks judicial
resolution of the dispute by filing with this Court a pelition. The EPA may respond to the
petition within forty-five (45) calendar days of filing.

[56. Where the nature of the dispute is such that a more timely resolution of the 1ssue
is required, the tine periods set out in this Section may be shortened upon motion of one of the
Parties to the dispute,

157.  This Court shali not draw any inferences nor establish any presumptions adverse
to any disputing Party as a result of invocation of this Section or the disputing Parties' inability to
reach agréemcnt.

158.  Ags part of the resolution of any dispute under this Section, in appropriate
circumstances the disputing Parties may agree, or this Court may order, an extension or
modification of the schedule for the completion of the activities required under this Consent
Decree to account for the delay that occurred as a result of dispute resolution. Wisconsin
Electric shall be liable for stipulated penalties for its failure thereafter to complete the work in

accordauce with the extended or modified schedule.



159.  Asto disputes arising under Section V11 of this Consent Decree (PM Emission
Reductions and Controls), the Court shall sustain the position of the EPA as to the feasibility of
obtaining accurate and reliable data from the PM CEMS that Wisconsin Electric is to install
pursuant to Paragraph 93, unless Wisconsin Electric demonstrates that the position of the EPA is
arbiirary or capricious. The Court shall decide all other disputes pursuant to applicable
principles of law for resolving such disputes. In their initial filings with the Court under
Paragraph 153, the disputing Parties shall state their respective positions as to the applicable
standard of law for resolving the particular dispute,

XVIL EMISSIONS LIMITA TIONS ON THE SOUTH OAK CREEK AND
ELM ROAD GENERATING STATIONS

160.  Wisconsin Electric has submitted an application for a PSD Permit for the
construction of proposed new coal-fired generating Units, which if approved will be known as
the Elm Road Generating Station. 1f, at any time after the date of Iodgir:g of this Consent
Decree, one or more of the new units at the proposed EIm Road Generating Station is approved
and constructed, Wisconsin Electric shall limit the combined emissions of SQ,, NO,, PM,
mercury, VOCs, hydrochloric acid, hydrofluoric acid, and sulfuric acid from both its South Oak
Creek Generating Station and its Elm Road Generating Station to 38,400 tons per year,
collectively, This emission limitation is based on actuat or calculated emissions of SO,, NO,
PM, mercury, VOCs, hydrochloric acid, hydrofluoric acid, and sulfuric acid from the existing
units at South Oak Creek Generating Station in calendar year 2000. Compliance with this
emission limitation shall be dernonstrated on a 12-month rolling average. The emission
limitation shall be included in the Title V operating permit issued to the South Oak Creek

Generating Station and the Elm Road Generating Station, if approved and constructed.
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XVII PERMITS

[61.  Unless expressly stated otherwise in this Cansent Decree, in any instance where
otherwise applicable law ar this Consent Decree requires Wisconsin Eleciric 1 secure a permit
to authorize construction or operaiion of any device, including all preconstruclion, consiruction,
and operating perinits required under stale law, Wisconsin Electric shall make such applicalion
in a tirmely manner. EPA will use its best efforts to expeditiously review all permit applications
submitted pursuant to this Censent Decree,

162, Notwithstanding the previous paragraph, nothing in this Consent Decree shall be
construed to require Wisconsin Electric to apply for or obtain a ’'SD or Nonattainment NSR
permit for physical changes or changes in the method of operation that would give rise to claims
resolved by Section X1 (Resolution of Claims) of this Consent Decree.

163, When permits are required by the Paragraph 161, Wisconsin Electric shall
complete and submii applications for such permits to the appropriate authorities to allow
sufficient time for all legally required processing and review of the permit request. Any failure
by Wisconsin Electric to submit a timely permit application for any Unit in the Wisconsin
Electric System shall bar any use by Wisconsin Electric of Section XV (Force Majeure), where 2
Force Majeure claim is based on permitting delays,

164.  Notwithstanding the reference to Title V perinits in this Consent Decree, the
enforcement of such permits shall be in accordance with their own terms and the Act. The Title
V permits shall not be directly enforceable under this Decree, although any term or limit

established by or under this Decree shall be enforceable under this Decree regardless of whether

i
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such term has or will becorne part of'a Title V permit, subject to the terms of Section XX Vill
(Conditional Terrmination of Enforcement Under Decree).

165, Within ninety (30} days of eniry of this Consent Decree, Wisconsin Electric shall
amend any appl'icéble Title V permit application, or apply for amendments of its Title V permits,
to include a schedule for all performance, operational, maintenance, and control technology
requirements established by this Consent Decree, including, but not limited to, Emission Rates,
removal efficiencies, limits on fuel use, and the requirement in Paragraph 77 pertaining 1
surrender of 80, allowances.

166.  Within one year from the commencement of operation of cach pollution control
device to be installed or upgraded on an Improved Unit under this Consent Decree, Wisconsin
Electrit shall apply to modify its Title V permit for the generating plant where such device is
installed 1o reflect all new reqmirements applicable to that plant, including, but not limited to any
applicahle 30-Day Rolling Average Ewission Rate or Remaval Efﬁciency.

167.  Prior to January 1, 20135, Wisconsin Electric shall apply to amend the Title V
permit for each plant in the Wisconsm Electric System to include specific Emission Rates or
tonnage limitations as described below. Wisconsin Electric shall be in compliance with this
requirement if, by January |, 20135, it has applied to amend each such Title V permit to include
Emissions Rate limitations applicable to Improved Units and tonnage limitations applicable to
plants with Other Units. Improved Units shall not exceed a 12-Month Rolling Average Einission
Rate for NOx of 0,080 Ib/mmBTU and a 12-Month Rolling Average Emission Rate for 50, of
0.080 Ib/mmBTU or a Removal Efficiency of 96% for SO, The plants with Other Units shall

meet the following Unit-specitfic 12-Month Rolling Tonnage:



Plant NO, S0,
Valley 3, 989 0973

Presque lsle 7,374 17, 257

168.  Wisconsin Eleciric shall provide the EPA with a copy of each application to
-amend its Title V permit, as well as a copy ol any permit proposed as a result of such
application, to alfow for imely participation in any public comment ppportunity.

165. 1t Wisconsin Electric sells or wansfers to a Third Party Purchaser parl or all of its
ownership interest in a Unit in the Wisconsin Electric Systemn, Wisconsin Electric shall comply
with the requirelnents of Parapraph 167 with regard to that Unit, prior to any such sale or transfer
unless, following any such sale or transfer, Wisconsin Flectric remains the hiolder of the Title V
permit for such facilily, For purposes of this Paragraph and Section XXI, "“T'hird Party
Purchaser” refers to an entity unrelated to Wisconsin Electric, WEC or W.E. Power that may
acquire an ownership interest il one or tmore of the Units mn the Wisconsin Electrce System.

XIX. INFORMATION COLLECTION AND RETENTION

170.  Any authorized representative ol the United States or Permitting State Agency,
including their attorneys, contractors, and consultants, upon presentation of credentials, shall
have a right of entry upon the prewnises of any facility in the Wisconsin Electric System at any
reasonahble time for the purpose of:

a, monitoring the progress of activities required under this Consent Decree;

b. verifying any data or information submitted to the United States in accordance

with the terms of this Consent Decree;
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C. obtaining samples and, upon requesi, splits of any samples taken by Wisconsin
Electric or its rcpresentatifes, contractors, or consuliants; and

d. assessing Wisconsin Eleciric’s compliance with this Consent Decree,

17]1.  Wisconsin Eleciric shail retain, and instruet its contractors and agents to
preserve, all non-identical copies of all records and documents (including records and documenis
in electronic form) now in its or its contractors’ or agents’ possession cr control, and that directly
relate to Wisconsin Electric’s performance of its obligations under this Consent Decree for the
following periods: (a) until December 31, 2020 for records concerning physieal or operational
changes undertaken in accordance with Paragraph 119 (Resolution of U.S. Claims Based On
Meadifications after Lodging of the Decree) of this Consent Decree; and (b) until December 31,
2017 for all other records. This record retention requirement shall apply regardless of any
corporate document retention policy ta the contrary.

172, All information and documents submitted by Wisconsm Electric pursuant to this
Consent Decree shall be subject to any requests under applicable law providing public disclosure
of documents unless (2) the information and documents are subject to legal ;;rivilcgcs or
prolection or fb) Wisconsin Electric claims and substantiates that the information and documents
contain confidential business information in accordance with 40 CF.R. Part 2.

173, Nothing in this Consent Decree shall limit the authority of the EPA to conduct
tests and insiacctions at Wisconsin Electric’s facilities under Section 114 of the Act, 42 U.S.C.

§ 7414, or any other applicable federal or state laws, regulations or permits.

58



XX. NOTICES
174.  Unless otherwise provided herein, whenever notifications, submissions, ar
comununications are required by this Consent Decree, they shail be made in writing and
addressed as follows:
AS to the United Slates of America;

Chief, Environmental Enforcement Seclion
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Bax 761 1, Ben Franklin Stalion
Washington, D.C. 20044-7611

DJ# 90-5-2-1-06965

and

Directar, Air Enforcement Division

Qffice of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency

Ariel Rios Building [2242A]

1200 Pennsylvania Avenue, N.W,

Washington, DC 20460

and

Regional Administrator .
1).5. EPA Region V

77 West Jackson Blvd.
Chicago, inois 60604-3590

As to Wisconsin Electric:

Vice President Environmental
Wisconsin Electric Power Company
231 W. Michigan Street
Milwaukee, Wisconsin 53203

and
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General Counsel

Wisconsin Electric Power Company
23] W. Michigan Street
Milwaukee, Wisconsin 53203

175,  All notifications, communications or submissions made pursnant to this Section
shall be sent either by: (a) overnight mail or by certitied or registered mail, return receipt
requested; (b) electronic transmission, unless the recipient is not able to review the transmssion
in electronic form. All notifications, communications and transmissions sent by overnight,
certified or registered mail shall be deemed submitted on the date they are postmarked. All
notifications, communications, and submissions made by electronic means shall be electronically
signed and certified, and shall be deemed submitted on the date that Wisconsin Electric receives
written acknowledgment of receipt of such transmission,

176.  Any Party may change either the notice recipient or the address for providing
notices to it by serving the other Party with a notice setting forth snch new notice recipient or
address.

177.  [RESERVED]

XX1. SALES O NSFERS OF OWNERSHIP INTERESTS

178, If Wisconsin Electric proposes to sell or transfer part or all of its ownership
interest in any Existing Unit {("*Ownership Interest™) to an entity unrelated to Wisconsin Electric,
WEC or W.E. Power (Third Paﬁy Purchaser), it shall advise the Third Party Purchaser in writing
of the existence of this Consent Decree prior ta such sale or transfer, and shall send a copy of
such written notification to EPA pursuant to Section XX (Notices) at least sixty (60) days before

such proposed sale or transfer.
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179.  No sale or transfer of an Ownership Interest shall take place before the Third
Party Purchaser and EPA have ¢xecuted, and the Court has approved, a modification pursuant to
Rection XX1V (Modification) of this Consent Decree making the Third Party Purchaser a party
defendant to this Consent Decree and joinily and severally liable with Wisconsin Electnic for all
the requirements of this Decree that may be applicable to the transferred or purchased Ownership
Interests, including joint and several Hability with Wisconsin Electric for all requiremenis
specific to the Existing Unit, as well as all requirements in this Consent Decree that are not
specific to these Existing Units, except as provided in Paragraph 181.

180.  This Consent Decree shall not be construed to impede the transfer of any
Ownership Interests between Wisconsin Electric and any Third Party Purchaser as long the
requirements of this Consent Decree are met. This Conseni Decree shall not be construed to
prehibit a contractual allocation - as between Wisconsin Electric and any Third Party Purchaser
of Ownership Interests — of the burdens of compliance with this Decree, provided that both
Wiseonsin Electric and such Third Party Purchaser shall remain jointly and severally liable to
EPA for the obligations of the Decree applicable to the transferred or purchased Ownership
Interests, except as provided in Paragraph 181,

181, IfEPA aprees, EPA, Wisconsin Electric, and the Third Party Purchaser that has
beconie a party defendant to this Consent Decree pursuant to Paragraph 179, may execuie a
modification that relieves Wisconsin Efectric of its liability under this Consent Decree for, and
makes the Third Party Purchaser liable for, all obligations and lizbilities applicableto the
purchased or transferred Ownership Interests. Notwithstanding the foregoing, however,

Wisconsin Electric may not assign, and may not be released from, any obligation under this
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Consent Decree that is not specific to the purchased or transferred Ownership Interests, including
the obligations set forth in Sections IX (Environmental Projects) and X (Civil Penalty).
Wisconsin Electric may propose and the EPA may agree to restrict the scope of joint and several
liability of any purchaser or transferee far any obligations of this Consent Decree that are not
specific to the Umit, to the extent such obligations may be adequately separated in an enforceable
manner.

XXIL EFFECTIVE DATE

182.  The effective date of this Consent Decree shall be the date upon which this
Consent Decree is entered by the Court.

XX RETENTION OF JURISDICTION

183, Continuing Jurisdiction. The Court shall retain jurisdiction of this case after entry

of this Consent Decree ta enforce compliance with the terms and conditions of this Consent
Decree and to take aﬁy action necessary or appropriate for its interpretation, construction,
execution, modification, or adjudication of disputes. During the termi of this Consent Decree,
either Party to this Consent Decree may apply to the Court for any relief necessary to construe or
effectuate this Consent Decree.

XXIY. MODIFICATION

184, The terms of this Consent Decree may be modified only by a subsequent written
agreement signed by both Parties. Where the modificalion constitutes a material change to any

term of this Decree, il shall be effective only upon approval by the Court.
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XXV.GENERAL PROVISIONS

185. This Consent Decree is not a permit. Compliance with the termis of this Consent
Decree does not guarantee compliance with all applicable federal, state, or local laws or
regulations.

186.  This Consent Decree does not apply to any claim(s) of alleged criminal liability.

187.  In any subsequent administrative ar judicial action initiated by the United States
for injunctive retief or civil penalties velating to the facilities covered by this Consent Decree,
Wisconsin Eleciric shall not assert any defense or claiin based upon principles of waiver, res
{udicata, cellateral estoppel, issue preclusion, claim preclusien, or claim splitting, or any other
defense based upon the contention that the claims raised by the United States in the subsequent
proceeding were brought, or should lhiave been brought, in the instant case; provided, however,
that nothing in this Paragraph is intended to affect the validity of Section X1 (Reseolution of

Clains),

188.  Except as specifically provided by this Consent Decree, notliing in this Consent
Decree shall relieve Wiscousin Electric of its obligation to comply with all applicable federal,
state, and local laws aud regnlations. Subject to the provisions i Section XI (Resolution of
Claims) of this Consent Decree, nothing contained in this Consent Decree shall be construed to
prevent or limit the rights of the United States to ohtain penaltics or injunctive relief under the
Act or other tedcral, state, or local statutes, regulations, or permits.

189, Every term expressly defined by this Consent Decree shall liave the meaning

given to that tcrm by this Consent Decree, and, except as otherwise provided in this Decree,
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every other term used in this Decree that is also a teym under the Act or the regulations
implementing the Act shall mean in this Decree what such term means under the Act or those
implementing regulations.

190.  Nothing in this Consent Decree alters or waives any applicable law (including but
not limited 1o, any defenses, entitlermnents, or clarifications related to the Credible Evidence Rule
{62 Fed. Reg. 8314 (Feb. 27, 1997))), concerning the wse of data for any purpose under the Act,
generated by the reference methods specified herein or otherwise.

191.  Each limit andfor other requirement established by or under this Decree is a
separate, independent requirement.

192, Performance standards, emissions limits, and other quanﬁlativc standards set by
or under this Decree must be met to the number of significant digits in which the standard or
limit is expressed. Thus, for example, an Emission Rate of 0,100 is not met if the actual
Emission Rate is 0.101. Wisconsin Electric shall round the fourth sigmficant digit to the nearest
third significant digit, or the third significant digit to the second significant digit, depending
upon whether the limit is expressed to two or three significant digits. Thus, for example, if an
actual Emission Rate is 0.1004, that shall be reported as 0.100, and shall be in compliance with
an Emission Rate of 0.100, and if an actial Emission Rate is 0.10035, that shall be reported as
0.101, and shall not be in compliance with an Emission Rate of 0.100. Wisconsin Electric shall
collect and report data to the number of significant digits in which the standard or lumit is
expressed. As otherwise applicable and unless this Decree expressly directs otherwise, the
calculation and measurement procedures established under 40 C.F.R. Parts 75 and 76 apply to

the measurement and calculation of NO, and 8O, under this Decree.
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193, This Consent Decree does not limit, enlarge or affect the rights of any Party (o
this Consent [Jecree as against any ihird parties.

194, This Consent Decree constitutes the final, complete and exclusive agreement and
understanding between the Parties with respect io the settlernent embodied in this Consent
Decree, and supercedes all prior agreements and understandings between the Parties related to
the subject matter herein. No document, representation, inducernent, agreement, or
understanding, or promise constitules any part of this Decree or the seftlement it represents, nor
shall they be used in construing the teyms of this Consent Decree.

185. Each Paﬁy Lo this action shall bear its own costs and attomeys' fges.

XXVI SIGNATORIES AND SERVICE

196.  Each undersigned representative of the Parties certifies that he or she is fully
authorized to enter into the terms and conditions of this Consent Decree and to execute and
legally bind the Party he or she represents to this document.

197, This Consent Decree may be signed in counterparts, and such counterpart
signature pages shall be given full force and eifect.

198.  Each Party herehy agrees to accept service of process by mail with respect to all
matters arising under or relating to this Consent Decree and to waive the formal service
requirements set forth in Rule 4 of the Federal Rules of Civil Procedure and any applicable Local
Rules of this Court including, but not limited to, service of a summons.

XXVIL PUBLIC COMMENT

199.  The Parties agree and acknowledge that final approval by the United States and

eniry of this Consent Decree is subject to the procedures of 28 C.F.R. § 50.7, which provides for
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notice of the lodging of this Consent Decree in the Federal Register, an opportunity for public
comment, and the right of the United States to withdraw or withhold consent if the comments
disclose facts ot considerations which indicate that the Consent Decree is inappropriate,
improper or inadequate. Wisconsin Electric shall not oppose entry of this Consent Decree by
this Court or challenge any provision of this Consent Decree unless the United States has
natitied Wisconsin Electric, in writing, that the United States no longer supports entry of the
Consent Decree.

XXVIIL CONDITIONAL TERMINATION OF ENFORCEMENT UNDER DECREE

200. Temmination as to Completed Tasks. As soon as Wisconsin Electric completes a

construction project or any other requirement of this Consent Decree that is not ongoing or
recnrring, Wisconsin Electric may seek termination of the provision or provisions of this
Consent Decree that imposed the requirement.

201. Conditional Termination of Enforcement Tlirough the Consent Decree. Once

Wisconsin Flectnic:

(A) believes that it has successfully completed and commences successful
operation of all pollution controls required by this Decree;

(B) has obtained final Title ¥ permits (a) as required by the terms of this Consent
Decree; (b) that cover all Units in this Consent Decree; and (c) that include as enforceable permit
terms all of the Unit performance and other requirements required by Section XVIIT (Permits);
and

(C) certifies that the date is later than December 31, 2015;
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then Wisconsin Eleciric may go certify these facts to the EPA and this Court. 1f EFA does not
object in writing with specific reasons within forty-five (45) days of receipi of Wisconsin
Electric’s certification, then, for any violations that occur after the filing of notice, the United
States shall pursue enforcement of the requirements contained in the Title V permit through the
applicable Title V permit and not through this Consent Decree.

202. Resort to Enforcement under this Consent Decree. Notwithstanding Paragraph

201, if enforcement of a provision in {his Decree cannot be pursued by a party under the
applicable Title ¥V pertmit, or if a Decree requirement was intended to be part of a Tiile V Permit
and did not become or remain part of such permit, then such reguirement may be enforced under

the terms of this Decree at any' time.

XXIX FINAL JUDGMENT

203.  Upon appraval and entry of this Consent Decree by the Court, this Consent

Decree shall constitute a final judgment between the United States and Wisconsin Electric,

SO ORDERED, THIS DAY OF , 2003.

UNITED STATES DISTRICT COURT JUDGE
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WHEREAS, the United States of America (“the United States™), on behalf of the United
States Environmental Protection Agency (“EPA™) filed s Complaint against Nipois Power
Company (“Illinois Power™) on November 3, 1999, and Amended Complaints against Illinois
Power Company and Dynegy Midwest Generation, Inc. (“DMG™) on January 19, 2000, March
14, 2001, and March 7, 2003, pursuant to Sections 113(b) and 167 of the Clean Air Act (the
“Act"), 42 US.C. §§ 7413(b) and 7477, for imjunctive relief and the assessment of civil penalties
for alleged violations at the Baldwin Generating Station of:

(a) the Prevention of Significant Deterioration pravisions in Part C of Subchapter

1of the Act, 42 U.S.C. §§ 7470;92}

(b) the federally enforceable State Implementation Plan developed by the State of

linois (the “llinois SIP™); and

(c) the New Source Performance Standard provisions in Part A of Subchapter | of the

Act, 42 U.8.C. § 7411,

WHEREAS, EPA issued Notices of Violation with respect to such allegations to Illinois
Power on November 3, 1999 and November 26, 2000;

WHEREAS, EPA provided [llinois Power, DMG, and the State of [llinois actual notice
of viplations pertaining to its alleged violations, in accordance with Section 113(a)}(1) and (b) of
the Act, 42 U.S.C, § 7413()(1) and (b,

WHEREAS, Illinois Power was the owner and operatar of the Baldwin Facility fiom
1970 1o Qctober 1993, On October 1, 1999, 1llinois Power transferred the Baldwin Facility to

lilinova Corporation. Ilinova Corporation then coutributed the Baldwin Facility to Illinova



Pawer Marketing, Inc., after which time Illinois Power no longer owned or operated the Baldwin
Facility.

WHEREAS, beginning on October [, 1999 and continuing through the date of lodging of
this Consent Decree, Illineis Power has been neither the owner nor the operator of the Baldwin
Facility or of any of the Units in the DMG System which are affected by this Coﬁsent Decree;

WHEREAS, in February 2000, [llinova Corporation merged with Dynegy Holdings Inc.
and became a wholly owued subsidiary of Dynegy Inc. (referred to herein as “Dynegy™).
Thereafter, lllinova Power Marketing, Inc., the owner of the Baldwin Facility, changed its name
to Dynegy Midwest Generation, Inc. (referred to herein as “DMG™). On September 30, 2004,
Dynegy, through lilinova, sold llhnois Power to Ameren Cortporation.

WHEREAS, Ameren and lllinova Corporation, a subsidiary of Dynegy, have entered into
an agreement which provides for the escrow of certain tinds, the release of which funds is
related to the reselution of certain contingent envirommental liabilities that were alleged in the
above-referenced Amended Complaints against 1llineis Power and DMG.

WHEREAS, Plaintiff-Intervenors — the American Bettom Conservancy, Health and
Environmental Justice - St. Louis, Inc,, 1llinois Stewardship Alliance, the Prairie Rivers
Network, and the State of 11linvis -- moved to interveue on September 25, 2003 and filed
Complaints in Intervention, The Court granted intervention to all movants on October 23, 2003.

WHEREAS, in their Complaints, Plaintiff United States and Plaintiff Intervenors
{collectively “Plaintiffs') allege, inter alia, that [llinois Power and DMG failed to obtain the

necessary permits and install the controls necessary under the Act to reduce sulfur dioxide,



nitrogen oxides, and/or particulate matter grnissions, and that such emissions can damage human
healih and the environment;

WHEREAS, the Plainiiffs” Complaints state claims upon which relief can be granted
against [llinois Power and DMG under Sections 113 and 167 of the Act, 42 G.S.C. §§ 7413 and
7477, and 28 U.S.C. § 1355;

WHEREAS, DM and [llinois Power have denied and continue to deny ihe violations
alleged in the Complaints, maintain that they have been and remain in compliance with the Act
and are not liable for civil penalties or injunctive relief, and DMG is agreeing to the obligations
imposed by this Consent Decree solely to avoid further costs and uncertainty;

WHEREAS, DMG has installed equipment for the control of nitrogen oxides emissions
at the Baldwin Facility, including Overfire Air systems on Baldwin Units 1, 2, and 3, Low NOy
Burners on Baldwin Unit 3 and Selective Cataiyti:: Reduction (“SCR™) Systems on Baldwin
Units 1 and 2, resulting in a reduction in emissions of nitrogen oxides from the Baldwin Plant of
approximately 65% below 1999 levels from 55,026 tons in 1999 to 19,061 tons in 2003;

WHEREAS, DMG switched from use of high sulfur coal to low sulfur Powder River
Basin ¢oal at Baldwin Units 1, 2 and 3 in 1999 and 2000, resulting in a reduction in emmssions of
sulfur dioxide from the Baldwin Plant of approximately 90% below | 999 levels from 245,243
tons in 1999 to 26,311 tons in 2003;

WHEREAS, the Parties anticipate that the installation and aperatian of pollution control
equipment pursuant to this Consent Decree will achieve significant additional reductions of SO,,

NO,, and PM ermssions and thereby further improve air quality;



WHEREAS, in June of 2003, the liability stage of the litigation resulting from the United
States’ ¢laims was tried to the Cowrt and no decision has yet been rendered; and

WHERLEAS, the Plaintiffs, DM(i and [llinois Power have agreed, and the Court by
entering this Consent Decree finds: that this Consent Decree has been nepotiated in good faith
and at arms length; that this settlement is fair, reasonable, in the best interest of the Parties and in
the pﬁblic interest, and consistent with the goals of the Act; and that entry of this Consent Decree
without further litigation is the most appropriate means of resolving this matter;

NOW, THEREFORE, without any admission by the Defendants, and without
adjudication of the violations alleged in the Complaints or the NOVS, it is hereby ORDERED,
ADJUNGED, AND DECREED as follows:

1. JURISDICTION AND VENUE

L. This Court has jurisdiction over this action, the subject matter herein, and the
Parties consenting hereto, pursuant to 28 U1.8.C. §§ 1331, 1345, 1355, and 1367, Sections 113
and 167 of the Act, 42 U.8.C. §§ 7413 and 7477, and Section 42(g) of the Illinois Environmental
Protection Act, 415 1L.CS 5/42(¢). Venue is proper under Section 113(h) of the Act, 42 US.C.
§ 7413(b), and under 28 U.S.C. § 1321(h) and (c). Solely for the purposes of this Consent
Decree and the underlying Complaints, and for no other purpose, Defendants waive all
objections and defenses that they may have to the Court’s jurisdiction over this action, to the
Court’s jurisdiction over the Defendants, and to venue in this District. Defendants shall not
challenge the terms of this Consent Decree or this Cowrt’s jurisdiction to enter and enforce this
Consent Decree. Solely for purposes of the Complaints filed by the Plaintiffs in this matter and

resalved by the Consent Decree, for purposes of entry and enforcement of this Consent Decree,



and for no other purpose, Defendants waive any defense or objection based on standing. Except
as expressly pmvided‘for herein, this Consent Decree shall nat create any rights in or obligations
of any party other than the Plaintiffs and the Delendants. Except as provided in Section XXVI
{Public Comment) of this Cansent Decree, the Parties consent to entry of this Consent Decree
without further notice.

II. APPLICABILITY

2. Upon entry, the provisions of the Consent Decree shall apply to and be binding
upon and inure to the benefit of the Citizen Flaintiffs and DM, and their respective successors
and assigns, officers, employees and agents, solely in their capacities as such, and the State of
ITinois and the United States. Illinois Power is & Party to this Consent Decree, is the bengficiary
of Section X of this Consent Decree (Release and Covenant Not to Sue lor Illinois Power
Company), and is subject to Paragraph 171 and the other applicable provisions of the Consent
Decree as specified in such Paragraph in the event it acquires an Ownership Interest in, or
becomes an operator (as that term is used and interpreted under the Clean Air Act) of, any DMG
Systern Unit, but otherwise has no other obligations under this Consent Diecree except as
expressly specified herein.

3. DM shall be responsible for providing a copy of this Consent Decree to all
vendors, suppliers, consultants, contractors, agents, and any other company or other organization
retained to perform any of the work required by this Consent Decree. Notwithstanding any’
retention of contractors, subcantractors, or agents to perform any work required under this
Consent Decree, DM shall be responsible for ensuring that all work is performed in accordance

with the requirements of this Consent Decree. In any action to enforce this Consent Decree,



DM shall not assert as a defense (he failure of its officers, directors, emplovees, servants,
agents, or contractors to take actions necessary to comply with this Consent Decree, unless DMG
establishes that such failure resulted from a Force Majeure Event, as defined in Paragraph 137 of
this Consent Decree.
111. DEFINITIONS
4, A “30-Day Rolling Average Emission Rate” for a Unit shall be expressed as
Ib/ArunBTU and calculated 1n accordance with the following procedure: first, sum the total
pounds of the pollutant in question emitted from the Unit during an Operating Dray and the
previous twenty-nine (29) Operating Days; second, sum the total heat input to the Unit in
mmBTU during the Operating Day and the previous twenty-nine (29) Operating Days; and third,
divide the total number of pounds of the pollutant emitted during the thirty (36) Operaling Days
by the total heat input during the thirty (30) Operating Days. A new 30-Day Rolling Average
Emission Rate shall be calculated for each new Operating Day. Each 30-Day Rolling Average
Emission Rate shall include all emissions that occur during all periods of startup, shutdown and
Malfunction within an Operating Day, except as follows:
a, Emissions and BTU inputs that occur during a period of Malfunction shall be
excluded from the calculation of the 30-Day Rolling Average Emission Rate if
DMG provides notice of the Malfunction to EPA and the State in accordance with
Paragraph 138 in Section XV (Force Majeure) of this Consent Decree;
b. Emissious of NO, and BTV inputs that occur during the fifth and subsequent Cold
Start Up Period(s) that occur at a given Unit during any 30-day period shall be

excluded from the calculation of the 30-Day Rolling Average Emission Rate if



6.

inclusion of such emissions wotuld result in a viclation of any applicable 30-Day
Rolling Average Emission Rate and DMG has installed, operated and maintained
the SCR in question in accordance with manufacturers’ specifications and good
engineering practices. A “Cold Start Up Period” occurs whenever there has been
no fire in the boiler ot a Unit (no combustion of any Fossil Fuel) for a period of
six (6) hours or more. The NO, emissicns to be excluded during the fifth and
subsequent Cold Start Up Period(s) shall be the lesser of (i) those NO, emissions
emitted during the eight (8) hour period commencing when the Unit is
synchronized with a iility electric transmission system and concluding eight (8)
hours later, or (i) those NO, emissions emitted prior to the time that the flue gas
has achieved the minimum SCR operational temperature specified by the catalyst
manufacturer; and

For a Unit that has ceased firing Fossil Fuel, emissions of SO, and Btu inputs that
occur during any period, not to exceed two (2) hours, from the restart of the Unit
to the time the Unit is fired with any coal, shall be excluded from the calculation
of the 30-Day Rolling Average Emission Rate.

“Baghouse” means a fullstream (fabric filter) particulate emission control device.

“Boiler Island” means a Unit’s {A) fuel combustion systeni {including bunker,

coal pulvenzers, crusher, stoker, and fuel burners); (B) combustion air system; (C) steam

generating system (firebox, beiler tubes, and walls); and (D) draft system (excluding the stack),

all us further described in “Interpretation of Reconstruction,” by John B, Rasnic U.S. EI'A

(November 25, 1986) and attachments thereto.



7. “Capital Expenditure” means all capital expenditures, as defined by Generally
Accepted Accounting Principles (“GAAP™), as those principles exist at the date of entry of this
Consent Decree, excluding the cost of installing or upgrading pollution control devices.

B. “CEMS” or “'Continuous Emission Monitoring System™ means, tor obligations
invelving NQ_ and SO, under this Consent Decree, the devices defined in 40 C.F.R. § 72.2 and
installed and maintained as required by 40 C.F.R. Part 75.

9. “Citizen Plaintiffs” means, collectively, the American Bottomn Censervancy,
Health and Enviromnental Justice - St. Louis, [ne,, |llinois Stewardship Alliance, and the Prairie
Rivers Network,

10.  “Clean Air Act” or “Act” means the federal Clean Air Act, 42 U.S.C. §§7401-
76714q, and its implementing regulations.

11.  “Consent Decree” or “Decree” means this Consent Decree and the Appendix
hereto, which is incorporated inte this Consent Decree,

12, “Defendants” means Dynegy Midwest Generation, 1nc. and 1llineis Power
Company.

13, “DMG” means Dyncgy Midwest Generation, Inc.

14.  “DMG System” means, selely for purposes of this Consent Decreg, the following
ten (10) listed coal-fired, electric steam generating Units (with the rated gross MW capacity of
each Unit, reported to Mid-America Interconnected Network (*MAIN") in 2003, noted in
parentheses), located at the foliowing planis:

o Baldwiu Generating Station in Baldwin, llinois; Unit 1 (624 MW), 2

(629 MW), 3 (629 MW);



. Havana Generating Station in Havana, Mlincis: Unit 6 (487 MW),

L Hennepin Generating Station in Hennepin, Ulinais: Unit 1 (81 MW),
Unit 2 (240 MW);

° Vermilion Generating Station in Oakwood, 1llinois: Unitl (84 MW),
Unit 2 (113 MW),

L Waood River Generating Station in Alton, Illinois: Unit 4 (105 MW),
Unit 5 (383 MW),

15.  “Emission Rate” means the number of pounds of pallutant emitted per million
BTU of heat input (“Ib/mmBTU”), measured in accordance with this Consent Decree.

16,  “EPA" means the United States Environmental Protection Agency.

17. “ESP” means electrostatic precipitator, a pollution control device for the
reduction of PM.

18.  “Existing Units” means those Units included in the DMG System.

19.  “Flue Gas Desulfurizanion System,” or “FGD,” means a pollution control device
with one or more absorber vessels that employs flue gas desulfurization technology for the
reduction of sulfur dioxide.

20, “Fossil Fuel” ineans any hydrocarbon fuel, including coal, petroleum coke,
petroleum oil, or natural gas.

21, “llnois Environmental Protection Act” means the Illinois Environmental
Protection Act, 415 ILCS 5/1 et. seq., and its implementing regulations,

22.  “lllinois Pawer” means the Iinois Power Company.



23 “lmproved Unit” means, in the case of NO,, a DMG Syslem Unit equipped with
or scheduled wnder this Consent Decree to be equipped with an SCR, or, in the case o[ S0,, a
DMG Systern Unit scheduled under this Consent Decree to be equipped with an FGI (or
equivalent SO, control technology approved pursuant to Paragraph 68). A Unit may be an
Iuproved Unit for one pollutant without being an Improved Unit for the other. Any Other Unit
can become an Improved Unit if (2) in the ca;e of NO,, it is equipped with an SCR {or equivalent
NOx control technology approved pursuant Lo Paragraph 64) and has become subject to a
tederally enforceable 0,100 [b/mmBTU NO, 30-Day Rolling Average Fimission Rate, or (b) in
the case of SO, it is equipped with au FGD {or equivalent SO, control technology approved
pursuant to Paragraph 68) and has become subject to a federally enforceable (0,100 Ib/mmBTU
S0, 30-Day Rolling Average Fmission Rate, and (c) in the case of NO, or SO, the requirement
to achieve and maintain a 0. [00 |b/mmBTU 30-Day Rolling Average Emission Rate is
incorporated into the Title V' Permit applicable Lo that Unit or, if no Title V Fermiit exists, a
modification to this Consent Decree that is agreed to by the Plaintiffs and DMG and approved by
this Court,

24, “Ib/mmBTU” means oue pound per million British thermal units.

25, “Maltunction” means any sudden, infrequent, and not reasonably preventable
failure of air pollntion control equipment, process equipinent, or a process to operale in a normal
ot usual mannet. Failures that are caused in part by poor maintenance or careless o peration are
not Malfunctions.

26.  “MW" means a megawatt or ong millien Watts,

10



27.  “National Ambient Air Quality Standards” or “NAAQS” means national ambient
air gquality standards that are promulgated pursuant to Section 109 of the Act, 42 U.S.C. § 7409,
28, “Nonattainment NSR” means the nonattainment areca New Source Review

program within the meaning of Part IJ of Subchapter 1 of the Act, 42 U.8.C. §§ 7501-7515, 40

C.FR. Pari 51.
29.  “NO.” means oxides of nitrogen.
30.  "NO, Allowance” means an authorization or credit to emit a specified amount of

NO, that is allocated or issued under an emissions trading or marketable permit program ot any
kind that has been established under the Clean Air Act or a State Implementation Plan.

31.  “Operating Day” means any calendar day on which a Unit fires Fossil Fuel;
provided, however, that exclusively for purposes of Paragraph 36, “Operating Day™ means any
calendar day on which both Baldwin Unit | and Baldwis Unit 2 fire Fossil Fuel.

32, “Other Unit"” means any Unit of the DMG Systern that is not an Impraved Unit
for the pollutant in question,

33, "Owmership Interest’” means part or all of DMG’s legal or equitable ownership
inte.rcst in any Unii in the DMG System.

34,  “Parties" means the United Staies, the State of Wineis, the Citizen Plamtifts,
DMG, and Illinois Power.

35, “Plaintiffs” means the United States, the State of [llinois, and the Citizen
Plaintiffs,

Jo. A "Plant-Wide 30-Day Rolling Average Emission Rate” shall be expressed as

Ib/mmBTU and calculated in accordance with the following procedure: first, sum the total

1



pounds of the pollutani in question emitted from all three Units at ihe Baldwin Plant during an
Operating Day and the previous twenty-nine (29) Operating Days; second, sum the total heat
input to all three Units at the Baldwin Plant in mmBTU during the Operating Day and the
previous twenty-nine (29) Qperating Days; and third, divide the total number of pounds of the
pollutant emitted from all three Baldwin Units during the tlarty {30) Operating Days by the total
heat input to all three Baldwin Units during the thirty (30) Operating Days. A new Plant-Wide
30-Day Rolling Average Emission Rate shall be calculated for each new Operating Day. Each
Plant-Wide 30-Day Rolliug Average Fmission Rate shall include all emissions that occur during
all periods of startup, shutdown and Malfunction within an Operating Day. A Malfunction shall
be excluded from this Emission Rate, however, if DMG satisfies the Force Majeure provisions of
this Consent Decree,

37. A “Plant-Wide Annual Tonnage Emission Level” means, for the purposes of
Section X[ of this Decree, the number of tong of the pollutant in question that may be emitted
from the plant at issue during the relevant calendar year {i.e., Jannary | through December 31),
and shall include all emussions of the pollutant emitted during periods of startup, shutdown, and
Malfunction.

38.  “Pollution Control Equipment Upgrade Analysis” means the technical study,
analysis, review, and selection of control technology recomnmendations (including an emission
rate or removal efficiency) required to be performed in connection with an application for a
federal PSD) permit, taking into account the characteristics of the existing facility. Except as
otherwise provided in this Consent Decree, such study, analysis, review, and selection of

recommendations shall be carried out in accordance with applicable federal and state regulations
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and guidance describing the process and analysig for determining Best Available Control
Technology (BACT), as that term is defined in 40 C.F.R. §52.21(b}(12), including, without
limitation, the December 1, 1987 EPA Memorandum from J. Craig Polter, Assistant
Admumstrator for Air and Radiation, regarding Improving New Source Review {NSR)
Implementation. Nothing in this Decree shall be construed either to: (a) alter the force and effect
of statements known as or characterized as “guidance” or (b) permit the process or result of a
“Pallution Control Equipment Upgrade Analysis” to be considered BACT for any purpose under
the Act.

39, “PM Control Device” means any device, including an ESP or a Baghouse, that
reduces emissions of particulate matter (PM).

40, “PM" means particulate matter.

41.  “PM CEMS" or “PM Continuous Emission Monitoring System” means the
equipment that samples, analyzes, measures, and provides, by readings taken at fraquent
intervals, an electronic or paper record of PM emissions.

42,  “PM Enussion Rate” means the number of pounds of PM emitted per million
BTU of heat input {|{b/nunBTU), as measured in annual stack tests in :?;ccordance with EFA
Method 5, 40 C.F.R. Part 60, including Appendix A.

43, "Project Dollars” means DMG's expenditures and payments incurred or made in
carrying out the Environmental Mitigation Projects identified in Section VIIT {Environmental
Mitigation Projects) of this Consent Decree to the gxtent that such expenditures or payments
both: (aj comply with the requirements set forth in Section VITT (Environmental Mitigation

Projects) and Appendix A of this Consent Decree, and (b) constitute DMG"'s direct payments for
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such projects, DMG’s external costs for contractors, vendors, and equipiment, or DMG's internal
costs cousisting of employee time, travel, or out-of-pocket expenses specifically aftributable 1o
these particular projects and documented in accordance with GAAP.

44, “PSD" means Prevention of Significant Deterioration within the meaning of Part
C of Subchapter | of the Clean Air Act, 42 U.S.C. §§ 7470 - 7492 and 40 C.F.R. Part 52.

45, “Selective Catalytic Reduction System” or “SCR” means a pollution conirol
device that emiploys selective catalytic reduction technology for the reduction of NO, emissions.

46,  “SO,” means sulfur dioxide,

47, “S0O, Allowance” means “allowance” as defined at 42 U.8.C. § 7651a(3): “an
authorization, allocated {0 an affected unit by the Administrator of EPA under Subchapter IV of
the Act, to emit, during or after a specified calendar year, one lon of sulfur dioxide.™

48.  “System-Wide Annual Tonnage Limitation” means the limitation on the number
of tons of the pollutant in qnestion that may be emitted {rom the DMG System during the
relevant calendar year (i.e., January | through December 31}, and shal] include all ermissions of
the pollutani emitted doring periods of startup, shutdewn, and Malfunction.

49, “Title V Permil” means the permit required of DMG’s major sources under
Subchapter V of the Act, 42 LU.S.C. §§ 7661-7661e.

50.  “Unit” means collectively, the coal pulverizer, stationary equipment that feeds
coal to the boeiler, the boiler that produces steam for the steam turbine, the steam furbine, the
generator, the equipiment necessary to operale the generator, steam lurbine and boiler, and all
ancillary equipment, including pollution control equipment. An electric steam generath;g staiion

may comprise one or more Lnits.
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V. NO, EMISSION REDUCTIONS AND

—

A. NO, Emission Cantrols

51.  Beginmng 45 days after entry of this Consent Decree, and contimuing thereafter,
DMG shall commence operation of the SCRs installed at Baldwin Unit 1, Unit 2, and Havana
Unit 6 so as to achieve and maintain a 30-Day Rolling Average;. Emission Rate from each such
Unit of not greater than 0,100 Ib/mmBTU NO,.

52.  Beginning 45 days after entry of this Consent Decree, and continning thereafter,
DMG shall achieve and maintain a Plant-Wide 30-Day Roiling Average Emigsion Rate af not
greater than 0.100 Ib/mmBTU NO, at the Baldwin Plant.

53. Beginning 45 days after entry of this Consent Decree, and continuing thereafter,
subject to paragraph 54 below, DMG shall achieve and maintain a 30-Day Rolling Average
Emission Rate of not greater than 0,120 ib/mmBTU NO, at Baldwin Unit 3.

54.  Beginning on December 31, 2012, and continuing thereafter, DMG shall matintain
a 30-Day Rolling Average Emission Rate of not greater than 0,100 b/mmBTU NO, at Baldwin
Unit 3.

55.  Beginning 30 days after entry of this Consent Decree, and continuing thereafier,
DMG shall operate each SCR in the DMG System at all times when the Unit it serves is in
operation, provided that such operation of the SCR is consistent with the technological
limitations, manufacrers’ specifications, and good engineering and maintenance practices for
the SCR. During any such period in which the SCR is not operational, DMG will minimize

emissions to the extent reasonably practicable,
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56,  Beginning 45 days from entry of this Consent Decree, DMG shall operate low

KO, burners (*I.NB") snd/or Overfire Air Technology (“OFA™) on the DMG System Units

listed in the lable below at all times that the Units are in cperation, consistent with the

technological limitations, manufacturers’ specifications, and geod engineering and maintenance

practices for the LNB and/or the Ovetlire Air Technology, so as to minimize emissions to the

extent reasonably practicable.

DMG System Unit NOx Control Technology
Raldwin Unit 1 OFA
Baldwin Unit 2 OFA
Baldwm Umt 3 I.NB, OFA
Havana Unit 6 LNB, OFA
Hennepin LUnit | LNB, OFA
Hennepin Unit 2 LNB, OFA
Vermilion Unit 2 LNB, OFA
Wood River Unit 4 LNB, OFA
Wood River Unit § LNB, OFA

B. System-Wide Annual Tonnage Limitations for NO,

57.  During each calendar year specified in the Table below, all Units in the DMG

System, collectively, shall not emit NO, in excess of the following System-Wide Annual

Tonnage Limnitations:
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Applicable Calendar Year System-Wide Annual
Tonnage Limitations for NO,

2005 15,000 tons
2006 14,000 tons
2007 and each year thercafter 13,800 tons

C. Use of NO, Allowances

58.  Except as provided in this Consent Decree, DM( shall not sell or trade any NO,
Allowances allocated to the DMG System that would r;therwise be available for sale or trade as a
result of the actions aken by DMG to comply with the requirements ot this Consent Decree.

55, Except as may be necessary to comply with Section XIV (Stipulated Penalties),
DMG may not use NO, Allowances to comply with any requirement of this Consent Decree,
including by claiming compliance with any emission limitation required by this Decree by using,
tendering, or otherwise applying NO, Allowances to offsel any excess emissions (1.e., emissions
above the limits specified in Paragraph 57).

€0.  NO, Allowances allocated to the DMG System may be used by DMG only to
meet its own federal and/or state Clean Air Act regulatory requirements, except as provided in
Paragraph 61.

61.  Provided that DMG is in compliance with the System-Wide Annnal Tonnage
Limitations for NO, set forth in this Consent Decree, nothing in this Consent Decree shall
preclude DM from selling ov transferring NO, Allowances allocated to the DMG System that
become available for sale or trade solely as a result of:

a. activities that reduced NO, emissions at any Unit within the DMG System prior to

the date of entry of this Consent Decree;
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b. the installation and operation of any NO, pollution control technology or

technique that is not otherwise required by this Consent Decree; or

c. achievement and matntenance of NO, emission rates below a 30-Day Rolling

Average Emission Rate of 0.100 Ib/mmBTU at Baldwin Units 1, 2 or 3, or at

Havana Unit 6,
so long as DMG timely reports the generation of such surplus NO, Allowances in accordance
with Section X11 (Periodic Reporting) of this Consent Decree. DMG shall be allowed to sell or
transfer NO, Allowances equal to the NO, emissions reductions achieved for any given year by
any of the actions specified in Subparagraphs 61.b or 61.c. only to the extent that, and in the
amount that, the total NO, emissions from all Units within the DMG System are below the
System-Wide Annual Tonnage Limitation specified in Paragraph 57 for that year.

62.  Nothing in this Consent Decree shall prevent DMG from purchasing or otherwise
obtaining NO, Allowances from another source for purposes of complying with state or federal
Clean Air Act requirements to the extent otherwise allowed by law.

D. NO, Provisions - Improving Other Units

63.  Any Other Unit can become an Improved Unit for NO, if (a) it is equipped with
an SCR (or equivalent NOx control technology approved pursuant to Paragraph 64}, and (b) has
become subject to a federally enforceable 0.100 Ib/mmBTU NO, 30-Day Rolling Average
Emission Rate.

64.  With prior written notice to the Plaintiffs and written approval from EPA (after
consultation with the State of 1linois and the Citizen Plaintiffs), an Other Unit in the DMG

Systern may be considered an Improved Unit under this Consent Decree if DMG installs and
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operates N, control technology, other than an SCR, that has been demonstrated to be capable of
achieving and maintaining a 30-Day Rolling Average Emission Rate not greater than

0.100 1b/mmBTU NO, and if such unit has become subject to a federally enforceable

70.1 00 Ib/mmBTU NO,_ 30-Day Rolling Average Emission Rate.

[. General NO. Provisions

a5, In determining Emission Rates for NO,, DMG shall use CEMS in accordance
with the reference methods specified in 40 C.F.R. Part 75.

V. 50, EMISSION REDUCTIONS AND CONTRQLS

A. 80, Emission Limitations and Control Requirements

66.  No later than the dates set forth in the Table below for each of the three Units at
Baldwin and Havana Unit 6, and continuing ihereafter, DM shall not operate the specified Unit
unless and until it has installed and commenced operation of, on a year-round basis, an FGD (or
equivalent SO, control technology approved pursuant to Paragraph 68) on each such Unit, so as
to achieve and maintain a 30-Day Rolling Average Emission Rate of not greater than

(.100 1b/mmBTU S0,

UNIT DATE
First Baldwin Unit December 31, 20110
(i.e., any of the Baldwin Units 1, Z or 3)
Second Baldwin Unat December 31, 2011
(i.e., either of the 2 remaining
Baldwin Units)
Third Baldwin Uﬁit December 31, 2012

(i.e., the remaining Baldwiu Unit)

Havana Unit 6 . December 31, 2012
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67.  Any FGD required to be installed under this Consent Decree may be a wet FGD
or a dry FGD at DMG’s option.

68.  With prior writlen notice to the Plaintiffs and writlen approval from EPA (after
consultation by EPA witl the State of [llinois and the Citizen Plaintiffs), DM may, in lien of
installing and operating an FGD at any of the Units specified in Paragraph 66, install and operate
equivalent SO, control technology so long as such equivalent SO, control technology has been
demonstraied to be capable of achieving and maijntaining a 30-Day Rolling Average Emission
Rate of not greater than 0.100 [b/mmBTU SO,

69.  Beginning on the laler of the date specified in Paragraph 66 or the first Operating
Day of each Unit thereafter, and continuing thereafter, DMG shall operate each FGD (or
equivalent SO, control technology approved pursuant to Paragraph 68) required by this Consent
Decree at all titues that the Unit it serves is in Upera'tian, provided that such operation of the
FGD or equivalent technology is consistent with the technological limitations, manufacturers’
specifications, and good engineering and maintenance practices for the FGD or equivalent
technology. During any such period in which the FGD or equivalent technology is not
operational, DMG will minimize emissions to the extent reasonably practicable,

70.  Nao later than 30 Operating Days after entry of this Consent Decree, and
continuing thereafter, DMG shall operate Hennepin Units 1 and 2 and Wood River Units 4 and 5
so as to achieve and maintain a 30-Day Rolling Average Emission Rate from each of the stacks

serving such Units of not greater than 1.200 Ib/mmBtu 8O,.
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71. DMG shall operate Vermilion Units 1 and 2 so that no later than 30 Operating
Days after January 1, 2007, DMG shall achicve and maintain a 30-Dday Rolling Average
Emission Rate from the stack serving such Units of not greater than 1.200 lb/mmBtu SO,

72. No later than 30 Qperating Days after entry of this Consent Decree and
continiling un t‘i.] December 31, 2012, DMG shall operate Havana Unit 6 so as to achieve and
maintain a 30-Day Rolling Average Emission Rate from the stack serving such Unit of not
greater than 1.200 Ib/mmBtu S0, .

B. System-Wide Apnual Tonnage Limitations for SO,

73, During each calendar year specified in the Table below, all Units in the DMG
System, collectively, shall not emit SO, in excess of the following System-Wide Annual

Tonnage [Limitations:

Applicable Calendar Ycar System-Wide Annual
Tonnage Limitations for 8O,

2005 66,300 tons
2006 606,300 tons
2007 65,000 tons
2008 62,000 tons
2009 62,000 tons
2010 62,000 tons
2011 57,000 tons |
2012 49,50} tons

2013 and each year thereafter 29,000 tons

74.  Except as may be necessary to comply with Section X1V (Stipulated Penalties),

DMG may not use SO, Allowances to comply with any requirement of this Consent Decree,
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including by claiming compliance witli any emission limitation required by this Decree by using,
tendering, or otherwise applying SO, Allowances to offset any excess emissions (i.e., emissions
above the limits specified in Paragrapli 73).

C. Surrender of S0, Allowances

75, For each year specified below, DM@ shall surrender to EPA, or transfer to a
non-profit third party sclected by DMG for surrender, SO, Allowances that have been allocated
to DM@ for the specified calendar year by the Administrator of EPA under the Ac’t or by any

State under its State lmplementation Plan, in the amounts specified below, subject to Paragraph

16
Calendar Year | Amount
2008 12,000 Allowances
2009 . 18,000 Allowances
2010 24,000 Allawances
2011, and each year 30,000 Allewances
thereafter

DMG shall make the surrender of SO, Allowances required by this Paragraph by December 31
of each specified calendar year.

76.  1f the surrender of SO, allowances required by Paragraph 75 would result in an
insufficient number of allowances being available from those allocated to the Units comprising
the DMG System to meet the requirements of any Federal and/or State requirements for any
DMG System unit, DMG mﬁst provide notice to the Plaintiffs of such insufficiency, including
documentation of the number of SO, allowances so required and the Federal and/or State

requirement involved. Unless EFA ubjects, in writing, to the amaunts surrendered or ta be
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surrendered, the basis of the amounts surrendered or to be surrendered, or the adequacy of the
documentation, DMG may reduce the number of SO, allowances 1o be sutrenderad under
Paragraph 75 to the extent necessary fo ailow such DMG System Unit to satisfy the specified
Federal and/or State requirement(s). I{f DMG has sold or traded S0, allowances aliocated by the
Administrator of EPA or a State for the year in which the surrender of allowances under
Paragraph 75 would result in an insufficient number of allowances, all sold or traded allowances
must be restored to DMG’s aceount through DMG’s purchase or transfer of allowances before
DMG may reduce the suirender requirements of Paragraph 75 as described above.

77.  Nothing in this Consent Dectee is intended to preclude DMG from using SO,
Allowances allocated to the DMG System by the Administrator of EPA under the Act, or by any
State under its State Implementation Plan, to meet its own Federal and/or State Clean Air Act
regulatory requirements for any Unit in the DMG System.

78.  For purposes of this Subsection, the “surrender of allowances” means
permanently surrendering allowances fram the accounts administered by EPA for all Units in the
DMG Sysiem, so that such allowances can never be used thereafter to inect any compliance
requircment under the Clean Air Act, the [llinois State Implementation Plan, or this Consent
Decree.

79.  If any allowances required to be surendered under this Consent Decree are
transferred dirzctly to a non-praofit third party, DMG shall include a description of such transfer
in the next report subrmitted to EPA pursuant to Section XII (Periodic Reporting) of this Consent
Decree. Such report shall: (i) identify the non-profit third-party recipient(s) of the SO,

Allowances and list the serial numbers of the transferred SO, Allowances; and (i) include a
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certification by the third-party recipient(s) stating that the recipient(s} will not sell, trade, or
otherwise exchange any of the allowances and will not use any of the SO, Allowances to meet
any obligation irnposed by any environmental law. No later than the third periodic report due
after the transfer of any SO, Allowances, DMG shall include a statement that the third-party
recipient(s) surrendered the SQ, Allowances for pennanent surrender to EPA in accordance with
the provisions of Paragrapli 80 within one (1) year after DMG transferred the SO, Allowances to
them. DMG shall not have complied with the SO, Allowance surrender requirements of this
Paragraph until all third-party recipient(s) shall have actually surrendered the transferred SO,
Allowances to EPA,

80, For all SO, Allowances surrendered to EP{&, DMG or the third-parly recipient(s)
(as the case may be) shall first submit an SO, Allowance transfer request form to EPA’s Office
of Air and Radiation’s Clean Air Markets Division directing the transfer of such S0, Allowances
to the EFA Enforcement Surrender Account or to any other EFA account that EFA may direct in
writing. As part of submitting thesc transfer requests, DMG or the third-parly recipieni{s) shall
irrevocably authonze the transfer of these SO, Allowances and identify — by name of account
and any applicable senal or other identification niunbers or station names — the source and
[ocation of the SO, Allowances beng surrendered.

81.  The requirements in Paragraphs 75 and 76 of this Decree pertaining to DM's
surrender of 8(; Allowances are pennanent injunctions not subject to any termination provision

of this Decree.
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E. General 8Q, Provisions
82.  Indetermining Emission Rates for SO,, DM shall use CEMS in accordance with
those reference methods specified in 40 C.F R. Part 75,
VI PM EMISSION REDUCTIONS AND CONTROLS

A. Optimization of PM Emission Controls

83.  Begmning ninety (90) days after entry of this Consent Decree, and continuing
thereafter, DMG shall operate each PM Control Device on each Unit within the DMG System to
maximmze PM emission reductions at all times when the Unit is in operation, provided thal such
operation of the M Control Device is consistent with the technological limitations,
manutacturer’s specifications and good engingering and masintenance practices for the PM
Control Device. During any periods when any section or compartment of the PM controi device
is not operational, DMG will minimize emissions to the extent reasonably practicable.
Specifically, DMG shall, at a minimum, to the extent reazonably practicable: (a) energize each
section of the ESP for each unit, where applicable, operate cach compartment of the Baghouse
tor each unit, where applicable (regardless of whether those actions are needed to comply with
opacity limils), and repéir any failed ESP section or Baghouse compartment at the next planned
Unit outage (or unplanned outage of sufficient fength); (b) operate automatic control systems on
each ESP to maximize PM collection efficiency, where applicable; (¢) maintain and replace bags
on each Baghouse as needed to maximize collection efficiency, where applicable; and (d) ispect
for and repair dnring the next planned Unit outage (or unplanned outage of sulficient length) any

openings in ESP casings, ductwork and expansion joints ta minimize air leakage.
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84, Within two hundred seventy (270) days after entry of this Conseut Decree, for
each DMG System Uit served by an ESP or Baghouse, DM(G shall complete a PM emission
control optimization study which shall recommend: the best available maintenance, repair, and
operating practices and a schedule for implementation of such to optimize ESP or Baghouse
availability and perfonnance n accardance with manufacturers' specifications, the operational
design of the Unit, and good engineering practices. DMG shall retain a qualified contractor to
assist in the performance and completion of each study and shall implement the study's
recommendations in accordance with the schecule provided for in the study, but in no event later
than the next planned Unit outage or 180 days of completion of the ophimization study,
whichever is later. Thereatter, DMG shall maintain each ESP and Baghouse as required by the
study's recommendations or other alternative actions as approved by EPA, These requirements
of this Paragraph shall also apply, and these activities shall be repeated, whenever DMG makes a
major change to a Unit’s ESP, installs a new PM Control Device, or changes the fuel used by a
Unit.

B. Installation of New PM Linission Controls

g5, No later than the dales set forth in the Table below for Baldwin Units 1, 2 and 3
and Havana Unit 6, and continuing thereafier, DMG shall not operate the specified Unit unless
and until it has installed and commenced operation of a Baghouse on each such Unit so as to

achieve and maintain a PM emissions rate of not grealer than 0.015 Tt/ mmBTU.

26



Unit Date

First Baldwin Unit
(i.e., any of Baldwin Unirs
1,20r3)

December 31, 2010

Second Baldwin Unil
(1.e., either of the 2 remaining
Baldwin Units)

December 31, 2011

Third Baldwin Unit
(i.e., the remaining Baldwin Unit)

IYecember 31, 2412

Havana Unit 6 December 31, 2012

B6. At ecach Unit listed bc%ow-, no later than the dates specified, and continuing
thereafter, DMG shall operate ESPs or alternative PM control equipment at the following Units

to achieve and maintain a PM emissions raie of nol greater than 0.030 Ib/mmBTU:

Unit

Date

Havana Unit 6

December 31, 2005

1* Wood River Unit
(i.e., either of Wood Raver
Units 4 or 5)

December 31, 2005

1* Hennepin Unit (i.e., either of
Hennepin Units 1 or 2)

December 31, 2006

2" Wood River Uit (i.e., the
remaining Wood River Unit) -

December 31, 2007

2'% Hennepin Unit (i.e., the December 31, 2010
remaining Hennepin Unit)
1* Vermilion Unit (i.e., either Decenber 31, 2010

of Vermilion Units 1 or 2)

2" Vermilion Unit (ie., the

remaining Vermilion Unit)

December 3], 2010
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In the alternative and in lieu of demuns‘trmzing compliance with the PM emission rate applicable
under this Paragraph, DMG may elect to undertake an upgrade of tﬁe existing PM emissions
control equipment for any such Unit based on a Pollution Contrel Equipment Upgrade Analysis
for that Unit. The preparation, subniission, and implementation of such Pollution Control
Equipment Upgrade Analysis shall be undertaken and completed in accordance wi‘th the
compliance schedules and procedures as apecified in Paragraph &8,

87. DM shall operate each ESP (on Units withoui a Baghouse) and each Baghouse
in the DMG System at all times when the Unit it serves is in operation, provided that such
operation of the ESP or Baghouse 1s consistent with the technological limitations,
manufacturers’ specifications, and good engineering and maintenance practices for the ESP or
Baghouse. During any such peried in which the ESP or Baghouse 13 not 0pcmtibnal, DMG will
minumize emissions to the extent reasonably practicable, Notwithstanding the foregoing
sentence, DMG shall not be required to operate an ESP on any Unit on which a Baghouse is
installed and operatiug, unless DMG operated the ESP during the ummediately preceding stack
test required by Paragraph 89.

B8, Toreach Unit in the DMG System for which DMG does not elect to meet a PM
Emission Rate of 0.030 Ib/mumnBTU as required by Paragraph 86, DMG shall prepare, subimit,
and mplement a Pollution Control Equipment Upgrade Analysis in accordance with this
Paragraph. Such Pollution Control Equipment Upgrade Analysis shall include proposed
upgrades to the Unit’s exisiing PM Control Devices and a proposed alternate PM Emission Rate
that the Unit shall meet upon completion of such upgrade. DMG shall deliver such Pollution

Control Equipment Upgrade Analysis to EPA and the State of [llinois for approval pursuant to
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Section XIII (Review and Approval of Submittals) of this Consent Decree at least 24 months

prior to the deadlines set forth in Paragraph 86 for each such Unit, unless those deadlines are less

than 24 months aiter the date of entry of this Decree, In those cases only, (a) the Analysis shall

be delivered within 180 days of entry of this Decree, and (b) so long as DMG limely submits the

Analysis, any deadline for implementing a PM Emission Control Equipment Upgrade may be

extended in accordance with the provisions of subparagraph (c) below,

a.

In conducting the Pollution Control Equipment Upgrade Analysis for any Unit,

DM shall consider all conmmercially available control technologies, except that

DMG need not consider any of the following PM control measures:

1. the complete replacement of the existing ESP with a new ESP, FGD, or
Baghouse, or

2. the upgrade of the; existing ESP controls through the installation of any
supplemental PM pollution control device if the costs of such upgrade are
equal to or preater than the costs of a replacement ESP, FGD, or Baghouse
(on a total dollar-per-ton-of-pollutant-removed basis).

With each Pollution Control Equipment Upgrade Analysis delivered to EPA and

the State of Illinois, DMG shall simultaneousty deliver all documents that were

considered in preparing such Poltution Control Equipment Upgrade Analysis.

DM shall retain a qualified contractor to assist in the performance and

completion of each Pollution Control Equipment Upgrade Analysis.

Begimning one (1) year after EPA and the State of [llinois approve the

recommendation(s) made in a Pollution Control Equipment Upgrade Analysis for
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a Unit, DMG shall not operate that Unit unless all equipment called for in the
recoinmendation(s) of the Pollution Conirol Equipment Upgrade Analysis has
been installed. An installalion period louger than cne year may be allowed if
DMG makes sucli a requesl in the Pollution Control Equipment Upgrade Analysis
and EPA and the State of 1llinois determine such additional time is necessary due
to factors including but not limited to the nagnitude of the PM control project or
the need to address reliability concerns that could result from multiple Unit
outages within the DMG System. Upon installation of all equipiient
recommended under an approved Pollution Conteol Equipnmient Upgrade Analysis,
DM@ shall operate such equipment in compliance with the recommendation(s) of
the approved Pollution Control Equipment Upgrade Analysis, including
coinpliance with the PM Emigsion Rate specified by the recommendation(s).

D. PM Emissions Monitoring

1. PM Stack Tests.

89.  Beginning in calendar year 2003, and continuing in each calendar year thereafter,
DMG shall conduct a PM performance tesi on each bMG System Unit. The annual stack test
requirement imposed on each DMG System Unit by this Paragraph may be satisfied by stack
tests conducted by DMG as required by its permits from the State of Hlinois for an}./ year that
such stack tests are required under the periits. DMG may perform testing every other year,
rather than every year, provided that two of the most recently completed test résult’s from tests
conducted in accordance with the methods and procedures specified in Paragraph 90 demonstrate

that the particulate matter emissions are equal to or less than 0,015 Ib/mmBTU. DMG shalf



perform testing every year, rather than every other year, beginning in the year jinmcdiutely
following any iest result dempnstrating that the particulate matter emissions are greater than
0.015 1b/mmBTU.

90.  The reference methpds and procedures for determining compliance with PM
Enussion Rates shall be those specified in 40 C.F.R. Pari 60, Appendix A, Method 5, or an
aliernative method that is pramulgated by EPA, requested for use herein by DMG, and appraved
for use herein by EPA snd the State of Tllinois. Use of any particular method shall conform to
the EPA requirements specified in 40 C.F.R. Part 60, Appendix A and 40 C.F.R. § 60.d8a (b)
and (e}, or any federally approved method contained in the Illinois State limptementation Plan,
DM shall calculate the PM Emission Rates from the stack test results in accordance with 40
C.F.R. § 60.8(f). The results of each FM stack test shall be submitted to EPA and the State of
Ilinois within 45 days of completipn of each test,

2. PM g):EMS

91, DMG shall ingtall and operate PM CEMS 1n accordance with Paragraphs 92
through 96. Each PM CEMS shall comprise a continuous particle mass monitor measuring
parl‘icu!ate matter concentration, directly or indirectly, on an hourly average basis and a diluent
monitor used to convert the comcentration to units of b/mmBTU, DM shall maintain, in an
electronic database, the hourly average emission values produced by all PM CEMS 1n
I5/mmBTU. DMG shall use reasonable efforts to keep each PM CEMS runniné and producing
data whenever any Unit served by the PM CEMS is operating.

92. Within nine (9) months after entry of this Consent Decree, bul in any case no

later than June 30, 2006, DM shall submit to EPA and the State of lllinois for review and
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approval pursuant to Section XIII (Review and Approval of Submittals) of this Consent Decree
(a) a plan for the installation and certification of each PM CEMS; and (b) a proposed Quality
Assurance/Quality Control (“QA/QC”) protocol that shall be followed in calibrating such PM
CEMS. In developing both the plan for installation and certification of the PM CEMS and the
(QA/QC protocol, DM shall use the cri'n;ri& serforth in EPA’s Amendments to Standards of
Performance for New Statipnary Sources: Monitoring Requirements, 69 Fed. Reg. 1786 (January
12, 2004) (“P.S. 11"). EPA and the State of Hlinois shall expeditiously review such submissions,
Following approval by EPA and the Slate of IHlinois of the prétacol, DM shall thereafter
operate each PM CEMS in accordance with the approved protocol.

93, No later than the dates specified below, DMG shall install, certify, and operate
PM CEMS on four (4) Units, stacks or common stacks in accordance with the following

schedule;

STACK DATE TO
COMMENCE
OPERATION OF PM
CEMS

1" CEM on any DMG System December 31, 2006
Unit not scheduled to receive .
an FGD

2™ CEM on any DMG December 31, 2007
Systern Unit not scheduled to
receive an FGD

3" CEM on any DMG December 31, 2011
System Unit scheduled to
receive an FGD

4" CEM on any DMG System December 31, 2012
Unit scheduled to receive an
FGD
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94,  No later than ninety (80) days after DMG begins operation of the PM CEMS,
DMG shall conduct tests of each PM CEMS to demonstrate compliance with the PM CEMS
installation and certification plan submitied to and approved by EPA and the State of Illinois in
accordance with Paragraph 92.

| 93.  DMG shall operate the PM CEMS for at least two (2) years on each of the Units
specified in Paragraph 93. After two (2) years of operation, DMG shall not be required to
continue operating the PM CEMS on any such Units if EPA determines that operation of the PM
CEMS is no longer feasible. Operation of a PM CEMS shall be considered no longer feasible if
(a) the 'M CEMS cannot be kept in proper condition for sufficient periods of time to produce
reliable, adequate, or useful data consistent with the QA/QC protocol; or (b) DMG demonstrates
that recurring, chronic, or unusual equipment adjustment or servicing needs in relation to other
types of continuous emission monitors cannot be resolved through reasonable expenditures of
resources. If EPA determines that DM(5 has demonstrated pursuant to this Paragraph that
operation is no longer feasible, DMG shall be entitled to discontinue operation of and remove the
PM CEMS.
3. PM Reporting

g4, Following the inste-lllation of each PM CEMS, DMG shall begin and continue to
report to EPA, the State of Illinois, and the Citizen Plaintiffs, pursuant to Section XII (Perindic
Reporting), the data recorded by the PM CEMS, expressed in Ib/mmBTU on a 3-hour ralling

average basis in electronic format, as required by Paragraph 91.
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E. General PM Provisions

97.  Nothing in this Consent Decree is intended to, or shall, alter or waive any
applicable law (including any defenses, entitlements, challenpes, or clarifications related to the
Credible Evidence Rule, 62 Fed. Reg. 8315 (Feb. 27, 1997)) concerning the use of data for any
purpose under the Act. |

VIl. PROHIBITION ON NETTING CREDITS OR
QFFSETS FROM REQUIRED CONTROLS

9%.  Fmission reductions ‘lhat result from actions to be taken by DMG after entry of
this Consent Decree to comply with the requiremnents of this Consent Decree shall not be
considered as a creditable contemporaneous enussion decrease for the purpose of obtaining a
netting credit under the Clean Air Act’s Nonattaiminent NSR and PSP programs.

99.  The limitations on the generation and use of netting credits or offsets set forth in
the previous Paragraph 98 do not apply to emission reductions achieved by DMG System Units
that are grealer than those required under this Consent Decree. For pﬁl‘puses of this Paragraph,
elnission reductions_ from a DMG System Unit are greater than those required under this Consent
Decree if, for example, they result from DMG compliance with federally enforceable emission
limits that are more stringent than those limits imposed on DMG System Units under £l1is
Consent Decree and under applicable provisions of the Clean Air Act or the [ilinoig State
Implementation Plan.

160,  Nothing in this Consent Decree is intended to preclude the enussion reductions
generated under this Consent Decree from being considered by the State of Illinois or EPA as

creditable contemporaneous emission decreases for the purpose of attaimnent demonstrations
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submitied pursuant to § 110 of the Act, 42 U.S.C. § 7410, or in detenmining impacts on NAAQS,
PSD increment, or air guatity related values, including visibility, in s Class 1 area.

VIII. ENVIRONMENTAL MITIGATION PROJ E‘CTS

101.  DMG shall implement l‘he Environmental Mitigation Projects (“Projects™)
described in Aﬁpcndix A to this Deeree in compliance with the approved plans and schedules for
such Projects and other terms of this Consent Decree. DMG shall submit plans for the Projects

to the Plaintiffs for review and approval pursuant to Section XITI (Review and Approval of
Submittals) af this Consent Becree in aceordance with the schedules set forth in Appendix A. In
implementing the Projecrs, DMG shall spend no less than $15 million in Project Dollars on or
before December 31, 2007, DMG shal] maintain, and present to the Plaintitfs upon request, all
documents to substantiate the Project Dollars expended and shall provide these documents to the
Plaintiffs within thirty (30) days of a request by any of the Plaintiffs for the documents.

102.  All plans and reparts prepared by DMG pursuant to the requirements of this
Section of the Consent Decree and required to be submitted to EPA shall be publicly available
from DMG without charge.

103, ﬁNIG shall certify, as part of each plan submitted to the Plaintiffs for any Project,
that DMG is not otherwise required by law to perform the Project described in the plan, that
DMG is unaware of any Utlier person who is required by law to perform the Project, and that
DM will not use any Project, or portion thereof, to satisfy any obligations that it may have
under other applicable requirements of law, including any applicable renewable portfolio

standards.
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104, DMG shall use good faith efforts to secure as much benefit as possible for the
Project Dellars expended, consistent with the applicable requirements and limits of this Consent
Decree.

105, 1f DMG elects {(where such an election is allowed) to undertake a Project by
contributing funds to another person or entity that will carry cut the Project in lieu of DMG, but
not including DMG’s agents ar contractors, that person or instrumentality mmust, in writing: (a)
identify its legal autharity for accepting such funding; and (b) identify its legal autharity to
conduct the Project for which DMG contributes the funds. Regardless of whether DMG elected
(where such elcction is allowed) to undertake a Project by itself or to do so by centribuling funds
to another person or instriinentality that will carry out the Project, DMG acknowledges that it
will receive credit for the expenditure of such funds as Project Dollars only if DMG
demonstrates that the funds have been actually spent by either DM or by the person or
instrumentality receiving them (or, in the ¢ase of wternal costs, have actually been incurred by
DMG), and that such expenditures net all requirements of this Consent Decree.

106. DBeginning six (6) months after entry of this Consent Decree, and continuing until
completion of each Project (including any applicable periods of demonstration or testing), DMG
shall provide the Plaintiffs with semi-aununal updates concerning the progress of eacli Project.

107.  Within sixty (60) days [ollowing the completion of each Project required under
this Consent Decree (including any applicable periods of demonstration or testing), DMG shall
subtuit to the Plaintiffs a report that docwments the date that the Project was completed, DMG’s
results of implementing the Project, including the emission reductions or other environmental

benelits achieved, and the Project Dollars expended by DMG in implementing the Project.
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IX, CIVIL PENALTY

108.  Within thirty (30) calendar days after entry of this Consén_t Decree, DMG shall
| pay Lo the United States a civil penalty in the amount of $9,000,000. The civil penalty shall be
paid by Electronic Funds Transfer (“EFT™) to the United States Department of Justice, in
accordance with current BFT procedures, referencing USAO File Number 1999V00379 and DOJ
Case Number 90-5-2-1-06837 and the civil action case name and case number of this action.
The costs of such EFT shall be DMG’s responsibility. Payment shall be made in accordance
with instructions provided to DMG by the Financial Litigation Unit of the U.S. Atmrn.ey’s Office
for the Southern District of Hlinois. Any funds received atter 2:00 p.m. EDT shall he credited on
the next business day. At the time of payment, DMG shall provide notice of payment,
referencing the USAO File f»lumber, the DOJ Case Number, and the civil action case name and
case number, to the Department of Justice and to EPA in accordance with Section XIX (Motces)
of this Consent Decree.
109.  Failure to timely pay the civil penalty shall subject DMG to interesi accruing
from the date payment 1s due until the date payment is made at the rate prescribed by 28 U.S5.C.
§ 1961, and shall render DMG liable for all charges, costs, fees, and penalties established by law
| for the benefit of a ereditor or of the United States in securing payment.
110.  Payments made pursuant to this Section are penalties within the meaning of
Section 162(f) of the Internal Revenue Code, 26 U.S.C. § ]62(0,' and are not tax-deductible

expenditures for purposes of federal law.
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X RELEASE AND COVENANT NOT TO SUE
FOR ILLINOILS POWER COMPANY

111.  Upon entry of this Decree, each of the Plaintiffs hereby forever releases [linois
Power Company from, and covenants not to sue lllinois Power Company for, any and all civil
claims, causes of action, and liability under the Clean Air Act and/or the lllinois Environmental
Profection Act that such Plaintiffs could assert (whether such claims, causes of action, and
liability arc, were, or ever will be characterized as known or unknown, asserted or unasserted,
liquidated or contingent, acerued or unacerued), where such claims, causes of action, and
liability are based on any modification, within the mneaning of the Clean Air Act and/or the
llinais Environmental Protection Act, undertaken at any time before lodging of this Decree at
any DMG System Unit, including and without limitation all such claims, causes of action, and
liability asserted, or that could have been asserted, against lllinois Power Company by the United

States, the State of Wlinois and/or the Citizen Plaintiffs in the lawsuit styled United States of

iom. Inc., Civil Action

America, et al. v. [lingis Power Company and Dyvne

No. 99-833-MJR and all such civil claims, causes of action, and liability asserted or that could
have been or could be asserted under any or all of the following statutory and/or regulatory
provisions:
a. Parts C or D of Subchapter | of the Clean Air Act,
b. Section 111 of the Clean Air Act and 40 C.F R. Sectio;l 60, 1;1,
c., The flndelrall}.r approved and enforceable Illinois State Implementation Plan, but
only insofar as such claiius were alleged in the third amended complaint filed in

the lawsuit 50 styled,
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d, Sections 302(a) and 504(a) of the Clea;m Air Act, but only to the extent that such
claims are based on Illinois Power's failure to obtain an operating permit that
reflects applicable requirements imposed under Parts C or D of Subchapter L, or
Section 111, of the Clean Air Act,

e, Sections 9 and 9.1 of the Ninois Envirommental Pratection Act, 415 [1.CS 5/4 and
9.1, all applicable regulations promulgated thereunder, and all relevant prior
versions of such statute and regulaiions, and

f. Section 39.5 of the [llinois Environmental Protection Act, 415 ILL.CS 5/39.5, and
all applicable regulations promulgated thereunder, and all retevant prior versions
of such statutes and regulations, but only to the extent that such claims are based
on Illinois Power's failure to obtain an operating permit that reflects applicable
requirements imposed under Sections 9 and 9.1 of the Illinois Environmental
Protection Act, 415 ILCS 5/9 and 9.1,

where such claims, causes of actions and liability are based on any modification, within the
meaning of the Clean Air Act and/or the Illinois Environmental Protection rX.F:t, undertaken at
any time before lodging of this Decree at any DMG System Unit. As to Illinois Power
Company, such resolved claims shall not be subject to the Bases for Pursuing Resclved Claims
set forth in Section X1, Subsection B, of this Consent Decree.

112.  In accordance with Paragraph 171 of this Decree, in the event that Illinois Power

acquires an Ownership [nterest in, or becomes an operator (as that tenm 15 used and interpreted

under the Clean Air Act) of, any DMG System Unit, this release shall become void with respect
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1o the Unit(s) to which thé Ownership Interest applies when and to the extent specified in

Paragraph 171.

RESOLUTION OF PLAINTIFES' CIVIL CLAIMS AGAINST DMG

RESOLUTION OF PLAINTIFFS® CIVIL CLAIMS

Claius Based on Modificalions Qccewring Before the Lodeing of Decree.

Entry of this Decree shall resolve all civil claims of the Plaintiffs against DMG under any or all

of:

Parts C or ID of Subchapter I of the Clean Air Act,

Section 111 of the Clean Air Act and 40 C.F.R. Section 60.14,

The federally approved and enforceable [llinois Stale Implementation Plan, but
only insofar as such claims were alleged in the third amended complaint filed in

tlie lawsuit styled United Stales of America, et al. v. Nlinois Power Company and

Dynegy Midwest Generation, Inc., Civil Actiou No. 99-833-MIR,

Sections 502(a) and 5 ()4(&)7 of the Clean Air Act, bul only to the exten! that such
claims are based on DMG’s or lllinois Power’s failure to obtain an operating
pefmit that reflects applicable requirewnents impesed under Parts C or D of
Subchapter |, or Sectwon 111, of the Clean Air Act,

Sections 9 and 9.1 of the Illinois Euvironmental Protection Act, 415 1LCS 5/9 and
9.1, all applicable regulations promulgated thereunder, and all relevant prior
versions of such statute and regulations, and

Section 39.5 of the lilinois Environmental Protection Act, 415 I1.CS 5/39.5, and

all applicable regulations premulgated thereunder, and all relevant prior versions
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of such siatutes and regulations, but only to the extent that such claims are based
on Illinois Power’s failure to obtain an opérating permit thal reflects applicabte
requirements imposed under Sections 9 and 9.1 of the 1llinois Environmental
Protection Act, 415 ILCS 5/9 and 9.1,
that arose from any modifications commenced at any DMG System Unit prior to the date of
lodging of this Decree, including but not limited to those modifications alleged in the
Complaints filed in this civil action.
114.  Claims Based on Modifications After the Lodging of Decree.
As to DMQ, entry of this Decree also shall resolve all civil elaims of the Flaintiffs against DMG
f;)r pollutants regulated under Parts C or D of Subchapter I of the Clean Air Act, and under
regulations promulgated thereunder as of the date of lodging of this Decree, where such claims
are based on a modification completed before Pecember 31, 2015 and:
a. cmnm‘anccd at any DMG System unit after lodging of this Decree; or
b. that this Consent Decrec expressly directs DMG to undertake.
The term “modification” as used in this Paragraph 114 shall have the meaning that tenm is given
under the Clean Air Act and under the regulations promulgated thereunder as of July 31, 2003.
115. Reopeners. The Resalution of the Plaintiffs’ Civil Claims against DMG, as
provided by this Subsection A, is subject to the provisions of Subsection B of this Section.

B. PURSUIT OF PLAINTIFFS® CIVIL CLAIMS OTHERWISE RESOLVYED

L16. Bases for Pursuing Resolved Claims Across DMG System,  1f DMG violates

System-Wide Anmnual Tonnage Limitations for NO, required pursuant to Paragraph 57, the

System-Wide Annual Tonnage Limitations for SO, required pursuant to Paragraph 73, or
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operates a2 Unit more (han ninety days past an installation date without completing the required
installation or upgrade and commencing operation of any emission control device required
pursuant to Paragraphs 51, 54, 66, or 85, then the Plaintiffs may pursue any clgim at any DMG
System Unit that is otherwise resolved under. Subsection A (Resolution of Plaintiffs’ Civil
Claims), subject ta (a) and (b) below.

A For any claiins based on modifications undertaken at an Other Unit (i.¢., any Unit
of the DMG Systenu that is not an limproved Unit for the pollutant in question),
claims may be pursned only where the medification(s) an which such claim is
based was commenced within the five (5) years preceding the violation or failure .
spﬁeciﬁed in this Pamgraph.

b. For any claims based on modifications undertaken at an Improved Unit, clatms
may be pursued only where the modification(s) on which such claim is based was
commenced (1) after lodging of the Consent Decree and (2) within the five years
preceding the violation or failure specified in this Parapraph.

Resolved Claims for Modifications at an Improved

117.  Additional Dases for Pursuin

Unit. Solely with respect to lmproved Units, the Plaintiffs may also pursue claims arising from a
modification (or collection of modifications) at an Improved Unit that have otherwise been
resolved under Subsection A {(Resclution of Plaintiffs’ Civil Claims), if the modification (or
collection of modifications) al the Improved Unit on which such claims are based (a) was
commenced after lodging of this Consent Decree, and (b) individually (or collectively) increased
the maximui hourly emission rate of that Unit for NO, or SO, (as measured by 40 CF.R. §

60.14 (b) and (h)) by more than ten percent (14%5).
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Unit.

118,

a.

Additional Bases for Pursuing Resolved Claims for Modifications at an Other

Solely with respect to Other Units, the Plaintiffs may also pursue claims 'aris;ing
from a moditication (or collection of modifications) at an Other ‘Unii that have
otherwise been resolved under Subsecrion A (Resolution of Plaintifiz’ Civil
Claims), if the modification (or coltection of modifications) at the Other Unit on
which the claim is based was commenced within the tfive (3) years preceding any
of the following events: |
1. a modification (or collection of modifications) at such Other Unit
commenced after lodping of this Consent Decree increases the maximum
hourly emission rate for such Other Unit for the relevant pollutant (NO, or
S0,) (as measured by 40 C.F.R. § 60.14(b) and (h));
2. the aggregate of all Capital Exﬁenditures made at such Other Unit
(a) exceed $150/K'W on the Unit's Boiler [sland (based on the generating
capacities identified in Paragraph 14) during the period from the date of
lodging of this Decree through December 31, 2010, provided that Capirtal
Expenditures made solely for the conversion of Vermilion Units 1 and 2 to
low sulfur coal through the earlier of entry of this Consent Decree or
September 30, 2003, shall be excluded; or (b) exceed $125/KW on the
Unit’s Boiler Island (based on the generating capacities identified in
Paragraph 14) during the period from January 1, 2011 through December

31, 2015, (Capital Expenditures shall be measured in calendar year 2004
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constant dollars, as adjusted by the McGraw-Hill Engineering News-

Record Construction Cost Index); or

3.

a modification (or collection of modifications) at such Other Unit

commenced after lodging of this Consent Decree results in an emissions

increase of NO, and/or SO, at such Other Unit, and such increase:

4.

(i) presents, by itself, or in combination with other emissions
or sources, “an imminent and substantial endangerment” within
the mcaning of Section 303 of the Act, 42 U.S.C. §7603;

(ii) causes or contributes to violation of a NAAQS in any Air
Quality Control Area that ris in attainment with that NAAQS;

(ii)  causes or contributes to violation of a PSD increment; or
(iv)  causes or contributes to any adverse impact on any
formally-recognized air quality and related values in any Class 1
area.

The introduction of any new or changed NAAQS shall not,

standing alone, provide the showing needed under Paragraph 113,

Subparagraphs (3)(i1) or (3)(iii), to pursue any claim for a modification at

an Other Unit resolved under Subsection B of this Section.

Solely with respect to Other Units at the plants listed below, the Plaintiffs may
also pursue claims arising from a modification (or collection of modifications) at
such Other Unit coinmenced after Iodging of this Consent Decree if such

modification (or collection of modifications) results in an emissions increase of
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NO, and/or 5O, at such Other Unit, and suell increase causes the emissions at the

Plant at issue to exceed the Plam-Wide Annual Tonnage Emission Levels listed

below:

Lnilk &0, Tons Limit ‘ NO, Tons Limit
Hennepin 9,050 2,650
Vermillion 17,370 (in 2005) 3,360

5,650 (in 2006 and
thereafter)
Wood River 13,700 3,100

115, Within one hundred eighty (180} days afler each date established by this Consenit
Decree for DM to achieve and maiuatain a certain PM Emission Rate at any DMG System Unit,
DM shall conduct a performance test for PM that demonstrales compliance with the Emission
Rate required by this Consent Decree. Within forty-five (45) days of each such performance
test, DMG shall submit the resulis of the performance test ta EPA, the State of 1llinois, and the
Citizen Plaintiffs at the addresses specified in Section XI1X (Notices) of this Consent Decree.

120. Beginning thirty (30) days after the énd of the second full calendar quarter
following the entry of this Consent Decree, and continuing on a semi-annual basis until
December 31, 2015, and in addition to any other express reporting requirement in tns Consent
Decree, DM shall-submit o EPA, the State of lllinois, and the Citizen Plaintiffs a progress
report.

121, The progress report shall contain the following information:
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a. all information necessary 1o determine compliance with the requirements
of the following Paragraphs of this Consent Decree: Paragraphs 51, 52, 53, 54,
and 57 conceminngOx emissions; Paragraphs 66, 70, 71, 72 and 73 conceming
S0, emissions; Paragraphs 83, 84, 83, 86, 88 (if applicable), 89, 91, 93, and 94
concerning PM emissions;

b. docunientation of any Capital Expenditures made, during the period
covered by the progress report, solely for the conversion of Vermilion Units | and
2 to low sulfur coal, but excluded from the aggregate of Capital Expenditures
pursuant to Paragraph 118(a)(2);

c. all information relating to emission allowances and credits that DMG
claims to have generated in accordance with Paragraph 61 through compliance
heyond the requirements of this Consent Decree; and

d. all information indicating that the installation and commencement of
operation for a pollution control device may be delayed, including the nature and
cause of the delay, and any steps taken by DMG to mitigate such delay.

122, In any periodic progress repart submitted pursuant to this Scct‘iém, DMG may -
incorporate by reference information previously submitied under its Title V penmitting
requirements, provided that DMG attaches the Title V perinit report, or the relevant portion
thercof, and provides a specific reference to the provisions of the Title V permit report that are
responsive to the information required in the periodic progress report.

123, Inaddition to the progress reports required pursuant to this Section, DMG shall

provide a written report to EPA, the State of Illinois, and the Citizen Plaintiffs of any violation of
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the requirements of this Consent Decree within fifteen (15) calendar days of when DMG knew or
sliould have known of any such violation. In this report, DMG shall explain tlie cause or causes
of the violatiou and all measures laken or to be taken by DMG to prevent such violations in the
future.

124, Each DMG report shall be signed by DMG’s Vice President of Environmental
Services or Lis or her equivalent or designee of at least the rank of Vice President, and shall
contain the following certificalion:

This infornatien was prepared either by me or under my direction or supervision

n accordance wiih a systemn designed Lo assure that qualified personnel properly

gather and evaluate the inforination subrmnitted. Based on iy evaluation, or the

direction and my inquiry of the person(s) who manage the system, or the

person(s) directly responsible for gathering the information, [ hereby certify under

penalty of law thal, 1o the best of Iy knowledge and belief, this information is

true, accurate, and complete. I understand that there are significant penalties for

submitting false, inaccurate, or incomplete information to the United States.

125.  If any 50, Allowances are surrendered to any third party pursuant to tlis Consent
Decree, the third party’s certification pursuant to Paragraph 79 shall be signed by a managing
officer of the third party and shail contain the following language:

[ certify under penalty of law that, [name of third party]
will not sell, trade, or otherwise exchange any of the allowances and will not use
any of the allowances to meet any obligation inposed by any environmental law.

['understand that there are significant penalties for submitting false, inaccurate, or
incomplete information to the United States.

X1 REVIEW AND APPROVAL OF SUBMITTALS
126, DMG shall submit each plan, report, or other submission required by this Decrze
to the Plaintifi{s) specified whenever such a document is required to be submitied for review or
approval pursnant to this Cansent Decrce. The Plaintiff(s) to whom the report is submitted, as

required, may approve the submittal or decline to approve it and provide written comments
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explaining the bases for decliming such approval. Such Plaintiffis) will andeévnr 10 coordinate
their comments into one document when explaining their bases for declining such approval.
Within sixty (60) days of receivil;g written comments from any of the Plaintifts, DM shall
either: (a) revise the submittal consistent with the written comments and provide lhc' revised
submittal to the Plaintiffs; or (b) submit the matter for dispuie resolution, including the perind of
informal negotiations, under Section XV1 (Dispute Resolution) of this Consent Decree.

127.  Uponreceipt of EPA’s final approval of the submittal, or upon compietion of the
submittal pursuant to dispnte resolution, DMG shall implement the approved submittal in
a;:cor-dance with the schedule specified therein or another EPA -approved SL’}hedll]f:.

128. . For any failure by DMG to comply with the terms of this le;ent Decree, and
subject to the pmﬁsions of Sections XV (Force Majeure) and XV {Dispute Resolution), DMG
shall pay, within thirty {(30) days sfier receipt of written demand to DMG by the United States,

the following stipulated penalties to the United States:

Consent Decree Vielation Stipulated Penalty

a. Failure to pay the civil penalty as specified in Section IX | $10,000 per day
{Civil Penalty) of this Consent Decrec

b. Failure to comply with any applicable 30-Day Rolling
Average Emission Rate for NO, or SO, or Emission Rate $2,500 per day per violation
for PM, where the violation is less than 5% in excess of the
limits sef forth in this Consent Decree

¢. Failure to comply with any applicable 30-Day Rolling
Average Emission Rate for NO, or SO, or Emission Rate $5,000 per day per violation
for PM, where the violation is equal to or greater than 5%
but less than 10% in excess of the limits set forth in this
Consent Decree
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d. Failure to comply with any applicable 30-Day Rolling
Average Emission Rate for NO, or SO, or Emission Rate
for PM, where the violation is equal to or greater than 10%
in excess of the limits set torth in this Consent Decree

$10,000 per day per violation

g, Failure to comply with the System-Wide Annual
Tonnage Liwits for SO,, where the viglation is less than
100 1ons in excess of the limits set forth in this Consent
Decree

$60,000 per calendar year, plus
the surrender, pursuant to the
procedures set forth in
Paragraphs 79 and 80 of this
Consent Decree, of SO,
Allowances in an amount equal
to two times the number of tons
by which the limilation was
exceeded

f. Failure to comply with the System-Wide Annual
Tonnage Linits for 30, where the viplation is equal to or
greater than 100 tons in excess of the limits set forth in this
Consent Decree

$120,000 per calendar year,
plus the surrender, pursuant to
the procedures set forth in
Paragraphs 79 and 80 of this
Consent Decree, of SO,
Allowances in an amount equal
to two limes the number of tong
by which the liniitation was
exceeded

g. Failure to comply with the System-Wide Annual
Tonnage Limits for NO,, where the violation is less than
100 tons in excess of the limits set forih in this Censent
Decree

$60,000 per calendar year, plus
the surrender of NO,
Allowances in an amount equal
to two times the number of tons
by which the limitation was
exceeded

h. Failure tg comply with the Systemn-Wide Annual
Tonnage Limits for NO,, where the violation is equal to or
greater titan 100 tons in excess of the limits set forth in this
Consent Decree

$120,000 per calendar year,
plus the surrender of NO,
Allowances in an amount egual
1o two times the number of tons
by which the limitation was
exceeded

i. Operation of a Unit required under this Consent Decree
to be equipped with any NO_, SO, or PM control device
without the operation of such device, as required under this
Consent Decree

$10,000 per day per violation
during the first 30 days,
$27,500 per day per viclation
thereafter

j. Failure to install or operate CEMS as required in this
Consent Decree

$1,000 per day per violation
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[k. Failure to condnct performance tests of PM enussions, 51,000 per day per violation

| a8 required in this Consent Decree

1. Failure to apply for any permit required by Section XVII | $1,000 per day per violation

m. Failure 1o timely submit, modify, or implement, as 3750 per day per violation
approved, the reports, plans, studies, analyses, protocols, or | during the first ten days, 31,000
other submittals required by this Consent Decree per day per violation thereafter

n. Using, selling or ransferting NO, Allowances excepias | the surrender of NO,

permitied by Paragraphs 60 and 6] Allowances in an amount equal
to four times the number of
NQO, Allowances uszd, sold, or
ransferred in violation of this
Consent Decree

0. Failure to surrender SO, Allowances as required by (2) $27,500 per day plus (b)
Paragraph 75 $1,000 per SO, Allowance not
' swrendered |

p. FEailure to demonstrate the third-party surrender of an $2,500 per day per violation

50, Allowance in accordance with Paragraph 79 and 80

q. Failure to undertake and complete any of the $1,000 per day per violation
Environmental Mitigation Projects in compliance with . | doning the fivst 30 days, $5,000
Section VI (Environmental Mitigation Projects) of this per day per violation thereafter

Consent Decree

. Any other violation of this Consent Decree $1,000 per day per violation

129.  Viplation of an Emission Rate that is based on a 30-Day Rolling Average is a
violation on every day on which the average is based. Where a violation of a 30-Day Rolling
Average Emission Rate (for the same pollutant and from the same source) recurs within periods
of less than thirty (30) days, DMG shall not pay a daily stipulated penalty for any day of the
re;“:urrence for which a stipulated penalty has already becn paid.

130.  In any case in which the payment of a stipulated penalty includes the surrender of

SO, Allowances, the provisions of Paragraph 76 shall not apply.
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131, All stipulated penalties shall begin to accrue on the day after the performance is
due or on the day a viclation occurs, whichever is applicable, and shall centinue to accrue until
performance is satisfactorily completed or until the violation ceases, whic‘hever is applicable.
Nothing in this Consent Decree shall prevent the simultaneous accrual of separale stipulated
penalties for separate violations of this Consent Decree.

132.  DMG shall pay all stipulated penaliies to the United States within thirty (30) days
of receipt of written demand to DMG from the United States, and shall continue to make such
paymeuts every tlirty {30} days thereafter until the violation(s) no longer continues, unless DMG
elects within 20 days of receipt of written demand to DMG from the United States to dispute the
accrual of stipulated penalties in accordance with the provisions in Section XV (Dispute
Resolution) of this Consent Decree.

133, Stipulated penalties shall continue to accrue as provided in accordance with
Paragraph (28 during any dispute, with interest on accrued stipulated penalties payable and
calculated at the rate established by the Secretary of the Treasury, pursuant to 28 U.S.C. § 1961,
bui need not be paid until the fvllowing:

A If the dispute 15 resolved by agreement, or by a decision of Plaintiffs pursuant to
Section XV1 (Dispute Resolution) of this Consent Decree that is not appealed to
the Court, acerued stipulated penalties agreed or detenmined to be owing, logether
with accrued interest, shall be paid within thirty (30) days of the effective date of
ihe agreement or of the receipt of Plaintiffs’ decision;

b. 1f the dispute is appealed to the Court and Plaintiffs prevail in whele or in part,

DMG shall, within sixty (60) days of receipt of the Court’s decision or order, pay



- 8l accrued stipulated penalties determined by the Court 1o be owing, together
with interest acerued on such penalties determined by the Court to be owing,
except as provided in Subparagraph ¢, below;

c. If the Court’s decision is appealed by any Party, DMG shall, within fifteen (15)
days of receipt of the final appellate court decision, pay all acerued stipulated
penalties determined to be owing, together with interest accrued on such
stipulated penalties detennined to be owing by the appellate court.

Notwithstanding any other provision of this Consent Decree, the accrued stipulated penalties
agreed by the Plaintiffs and DMG, or determined by the Plaintiffs through Dispute Resolunon, to
be owing may be less than the stipulated penalty amounts set forth in Paragraph 128.

134.  All stipulated penalties shall be paid in the manner set forth in Section IX (Civil
Penalty} of this Consent Decree.

135, Should DMG fail to pay stipulated penalties in compliance with the terms of this
Caonsent Decree, the United States shall be entitled to collect interest on such penalties, ag
provided forin 28 U.S.C. § 1961.

136.  The stipulated penalties provided for in this Consent Decree shall be in addition
to any other rights, remedies, or sanctions available to the United States by reason of DMG’s
failure to comply with any requirement of this Consent Decree or applicable law, except that for
any violation of the Act for which this Consent Decree provides for payment of a stipulated
penalty, DMG shall be allowed a credit for stipulated penalties paid against any statutory

penalties also uimposed for such violation.
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XV.FORCE MAJEURE

137.  For purposes of this Consent Decree, a “Force Majeure Event” shall mean an
event that has been or will be caused by circumstances beyond the control of DMG, its
<on tractoré, or any entity controlled by DMG that delays compliance with any provision of this
Consent Decree or otherwise causes a violation of any provision of this Consent Decree despite
DMG’s best efforts to fulfill the obligation. “Best effarts to fulfill the obligation include using
best efforts to anticipate any potentin! Force Majeure Event and to address the efiects of any
such event {a) as it is occwring and (b} afier it has occurred, such that the delay or violation is
minimized to the greatest extent possible.

138.  Natice gf Force Majeure Events. If any event occurs or has occuried that may

delay compliance with or otherwise cause a violation of any obligation under this Consent
Decree, as te which DMG intends to assert a claim of Force Majeure, DMG shall notify the
Plaintiffs i writing as soon as practicable, but in no event later than fourteen (14) business days
following the date DMG first knew, or by the exercise of due diligence should have known, that
the event caused or may cause such delay or violation, In this natice, DMG shall reference this
Paragrapl of this Consent Decree and describe the anticipated length of time that the delay or
violation may persist, the cause or causes of the delay or violation, all measures taken or ta be
taken by DMG 1o prevent or mininize the delay or violation, the schedule by which DMG
proposes to implement those measures, and DMG’s rationale for attributing a delay or violation
to a Force Majeure Event. DMG shall adopt all reasonable imeasures 1o avoid or minimize such
delays or violations. DMG shall be dcemed to know ot any circumstance which DMG, its

contraclors, or any entity controlled by DMG knew or should have known.



139, Failure to Giyg Notice. If DMG fails to comply with the notice requirements of

tlns Section, EPA (after consuliation with the State of 1llinois and the Citizen Plaintifis) may
voidNDMG’s claim for Force Majeure as to the specific event for which DMG has failed o
comply with such notice requirement,

140.  Plaintiffs’ Response. EPA shall notify DMG in writing regarding DMG's claim
of Force Majeure within twenty (20) business days of receipi of the notice provided under
Paragraph [38. 1f EPA (after consultation with the State of I/linois and the Citizen Plaintiffs)
agrees that a delay in performance has been or will be caused by a Force Majeure Event, EPA
and DMG shall stipulate to an extension of deadline(s) for performance of the affected
compliance requirement{s) by a period equal to the delay actually caused by the event. In such
circumstances, an appropriate modification shall be made pursuant to Section X X111
{Modification) of this Consent Decree.

141.  Disa greemen;r. If EPA (after consuliation with the State of [llinois and the Ciuzen
Plaintiffs) does not accept DMG’s claim of Force Majeure, or if EPA and DMG cannot agres on
the length of the delay actually caused by the Force Majeure Event, the marter shall be resolved
in accordance with Section XVI (Dispute Resolution) of this Consent Decree.

142.  Burden of Progf. In any dispute regarding Farce Majeure, DMG shall bear the

burden of proving that any delay in performance or any other vinlation of any requirement of this
Consent Decree was caused by or will be caused by a Force Majeure Event. DMG shall also
bear the burden of proving that DMG gave the notice required by this Section and the burden of

proving the anticipated duration and extent of any delay(s) attributable to a Farce Majeure Event.
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An extension of one compliance dzate based un a particular event may, but will not necessarily,
result in an extension of a subsequent corapliance date.

143.  Events Excluded. Unaniicipated or increased costs or expenses associated with

the performance of DMG's obligations under this Consent Decree shall not constitute a Force
Majeure Event.

144, Potentia] Force Majeure Events. The Parties agree that, depending upon the

circumnstances relaied to an cveut and DMG's response to such circumstances, the kinds of
events listed below are among those that could qualify as Force Majeufe Events within the
meaning of thig Section: consiruchon, labor, or equipment delays; Malfunction of a Unit or
emission control device; acts of God; acts of war or terrorism; and orders by a govemment
official, governiment agency, other regulatory authority, or a regional transmission organization,
acting under and authorized by applicable law, that directs DMG to supply electricity in response
fo a systemn-wide (state-wide or regional) emergency. Depending upon the circuinstances and
DMCi’s response to such circumstances, failure of a permitting authority to issue a necessary
pernuit in 4 timely fashion nay constitute a Force Majeure Event where the fatlure of the
permitting anthority to act is beyond the cantrol of DMG and DMG has taken all steps available
to it to obtain the necessary penmit, including, but not lunited to: submitting a complete permit
application; responding to requests for additional information by the permitting authority in a
timely fashion; and accepting lawful permit terms and conditions after expeditiousty exhausting
any legal rights to appeal terms and couditions imposed by the permitting authority.

145, As part of the resolution of any matter submitted to this Court under Section XV1

{Dispute Resolution) of this Congsent Decree regarding a claim of Force Majeure, the Plaintiffs
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and DMG by agreement, or this Court by order, may in appropriale circumstances extend oy
maodify the schedule for completion of work under this. Consent Decree to account for the delay
in the work that occurred as a result of any delay agreed to by the United States and the States or
approved by the Court. DM shatl be liable for stipulated penalnes for its failure thereafter to
complete the work in accordance with the extended or modified schedule (provided that DMG
shall not be precluded from making a further claim of Force Majeure with regard to meeting any
such exiended or modified schedule).

XVIL DISPUTE RESOLUTION

146.  The dispute resolution procedure provided by this Section shall be available to
resolve all disputes arising under this Consent Decree, provided that the Party invoking snch
procedure has first made a good faith attempt to resolve the matter with the ot.hcr Pariy.

147.  The dispute resolution procedure required herein shall be invoked hy one Party
giving written notice to the other Party advising of a dispute pursuant to this Section. The notice
shall describe the nature of the dispute and shall state the noticing Party’s ﬁosilion with regard to
such digpute. The Party receiving such a notice shall acknowledge receipt of the notice, and the
Parties in dispute shall expeditiously schedule a meeting to discuss the dispute informally not
later than fourteen (14) days following receipt of such notice, |

148.  Disputes suhmuted to dispute resolution under this Section shall, in the first
nstance, be the subject of informal negotiations among the disputing Parties. Such period of
informal negotiations shall not extend beyond thirty (30) calendar days from the date of the first
meeting among the disputing Parties’ representatives unless they agree in wriling to shorten or

extend this period. During the informal negotiations period, the disputing Partics may also

36



submit their dispute to a mutually agreed upon alternative dispute resolution (ADR) forum if the
Parties agree thal the ADR aclivities van be completed within the 30-day informal negatiations
period {or such l(ﬁlgel' period as the Parties may agree to in writing).

145, If the disputing Parties are unable lo reach agreement during the informal
negotiation periad, the Plaintiffs shall provide DMG with a written summary of 1‘11§ir position
regarding the dispute. The written position provided by Plaintifis shall be considered binding
unless, within ferty-five (45) calendar days thereafter, DMG secks judilcial resolution of the
dispute by filing a petition with this Court. The Plaintiffs may respond to the petition within
{orty-five (43) calendar days of filing. In their initial filings with the Court under this Paragraph,
the disputing Parties shall state their respective positions as to the applicable standard of [aw for
resolving the particular dispute.

150.  The time periods set out in this Section may be shortened or lengthened upon
mouon to the Court of one of the Paries to the dispute, explaining the pany"'s'basis for seeking
such a scheduling modification.

151.  This Court shall not draw any inferences nor establish any presumptions adverse
to any disputing Party as a result of invocation of this Secton or the disputing Parties” inability
to reach agreemeut.

152, As part of the resolution of any dispute under this Section, 1n appropriate
circmnstances the disputing Parties may agree, or this Court may order, an extension or
modification of the schedule [or the completion of the activities required under this Consent
Decrie to account for the delay that occurred as a resulf of dispute resolution. DMG shall be

liable for stipulated penalties for its failure thereafter to complete the waork in accordance with



the extended or modified schedule, provided that DM shall not be precluded froim asserting
that a Force Majeure Event has caused or may cause a delay in complying with the extended or
maodified schedule.

153. Tile Court shal]‘decide all disputes pursuant to applicable principles of law for
resolving such disputes. In their initial filings with the Court under Paragraph 149, the disputing
Parties shall state their respective positions as to the applicable standard of law for resolving the
particular dispute.

XVIIL PERMITS

154, Unless expressly stated otherwise in this Consent Decree, in any instauce where
otherwise applicable law or this Consent Decree requires DMG to secure a permit to authorize
construction ar operation of any device contemplated herein, including all preconstruction,
construction, and operating permits required under state law, DMG shall make such gpp]ication
in a tmely manner. EI'A aud the State of Illinois shall use their best efforts té review
expeditiously all permit applications submitted by DMG to meet the requirements of this
Consent Decrge.

155, Notwithstanding the previous Paragraph, nothing in this Consent Decree shall be
construed to require DMG to apply for or obtain a PSD or Nonattaintment NSR permitl for
physical changes in, or changes in the method of operation of, any DMG System Unit that would
give nise to claims resolved by Section X1. A. (Resolution of Plaintiffs” Civi] Claims) of this
Consent Decree. |

156.  When permits are required as described in Paragraph 154, DMG shall complete

and submit applications for such permits to the appropriate autherities ta allow time for all
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legally required processing and review of the permit request, including requests for additional
information Ly the penitting authorities, Any failure by DMG to submil a timely peninit

application for any Unit in the DMG System shall bar any use by DMG of Section XV (Force
Majeure) of this Consent Decree, where a Force Majeure claim 1s based on permitting delays.

157, Notwitlistanding the reference 1o Title V permits in this Consent Decree, the
enforcement of such permits shall be in accordance with their L;wn terms and the Act. ’Thg Title
V permits shall not be enforceable under this Consent Decree, although any term or linut
established by or under this Consent Decrec shall be enforceable under this Consent Decree
regardiess of whether such tenn has or will become part of a Title ¥V permit, subject to the terms
of Section XXVII (Conditional Termination of Enforcement Under Decree) of this Consent
Decree.

158, Within one hundred eighty (180) days after entry of this Consent Decree, DMG
shall amend any applicable Title ¥ permit application, or apply for amendments of 1ts Title V
permits, to include a schedule for all Unit-specific performance, operational, maintenance, and
control technology requiremments established by this Consent Decree including, but not linited tD,‘
recquiired eimission rates and the requirewnent in Paragraph 75 pertaining to the surrender of SO,
Allowauces.

1539, Within ane (1) year from the commnencement of operation of each pollution
control device to be installed, upgraded, or operated under this Consent Decree, DMG shall
apply to amend its Title ¥ permit for the generating plant where such device is installed to
reflect all uew requirements applicable to that plant, including, but not limited to, any applicable

3{3-Day Rolliug Average Eimssion Rate.



160.  Prior to Janpary 1, 2013, DMG shall either: (a) apply to amend the Title V penmit
for each plant in the DMG System to‘ include a provision, which shall be identical for each Title
Y pennit, that conlaios the allowance surrender requirements and the Systern-Wide Annual
Tonnage Limitations set forth in this Consent Decree; or (b) apply for amendments to the [llinois
State lmplementation Plan to include such requirements and limitations therein.

161, DMG shall provide the Plainiitfs with a copy of each application to amend its
Title V permit for a plant within the DMG System, as well as a copy of any permit proposed asa
result of such application, to allow for timely participation in any public comment opporfunity.

162.  If DMG sells or fransters to an entity unrelated to DMG (“Third Party
Purchaser™) part or all of its Ownership Interest in a Unit in the DMG System, DMG shall
comply with the requirements of Section XX ( Sﬁlcs or Transfers of Owunership Interests) with
régard to that Unit prior to any such sale or traﬂsfer unless, following any such sale or transfer,
DMG remains the holder of the Title V permit for such facility.

XVIIL INFORMATION COLLECTION AND RETENTION

163.  Any authorized representative of the United States or the State of Hlinois,
including their attorneys, contractors, and consultans, upon preseutation of credentials, shall
have a right of entry upon the premises of any facility in the DMG System at any reasonable
time for the purpose of:

a. monitoring the progress of activities required under this Consent Decree;

b. verifying any data or information subinitted to the Uniied States in accordance

with the terms of this Consent Decree;
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c. obtaining sémp]cs and, upon request, splits of any samples taken by DMG or its

representatives, contractors, or consuliants; and

d. assessing DMG’s compliance with this Consent Decree.

164.  DMG shall retain, and instruct its contractors and agents to preserve, all non-
identical copies of all records and decuments {including records and documents in electronic
form) now in its or 1ts contractors’ or agents® possession or contrel, and that directly relate to
DMG’s performance of its obligations under this Consent Decree for the following periods: (a)
wntil December 31, 2020 for records concerning physical er operational changes undertaken in
accordance with Paragraph 1 14; and (b) until Decernber 31, 2017 for all other records: This
record retention requirement shall apply regardless of any corporate document retention policy to
the contrary.

165.  All information and documents submitted by DMG pursuant to this Consent
Decree shall be subject to any requests under applicable law providing public ;jisclosure of
docuinents wiless (z) the information and documents are subject to legal privileges or protection
or {(b) DMG claims and substantiates in accordance with 40 C.F R. Part 2 that the information
and documents contain confidential business infornation.

166.  Nothing in this Consent Decree shall limit the authiority of the EPA or the State of
[linois to conduct tesis and inspections at DMG’s facilities under Section 114 of the Act, 42

(}.8.C. § 7414, or any other applicable federal or state laws, regulations or perimits.
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XIX.NOTICES
167.  Unless otherwise provided herein, whenever notifications, submissions, or
communications are required by this Consent Decree, they shall be made in writing and
addressed as follpws:

As to the United States of Amenca;

Clnef, Environinental Enforcement Seciion
Environment and Natural Resources Division -
U.S. Department of Justice

P.Q. Box 7611, Ben Franklin Station
Washington, D.C. 20044-7611

DJ# 90-5-2-1-06837

and

Director, Air Enforcement Division

Office of Enforcement and Compliance Assurance
U.S. Envirormental Protection Agency

Artel Rios Building [2242A]

1200 Pennsylvania Avenue, N.W.

Washington, DC 20460

and

Regional Administrator

U.S. EPA- Region 5

77 W. Jackson St

Chicago, IL 60604

and

George Czemniak, Chief, AECAR
U.S. EPA- Repton 5

77 W. Jackson St, - AE-17)
Chicago, I1. 60604

As to the State of Illinois:

Bureau Chief
Bureau of Air
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llinots Environmenial Protection Agency
1021 North Grand Avenue East, P.O. Box 19276
Springfield, lilinois 62794-9276

and

Bureau Chief

Environmental Bureau

[llinois Aftiorney General's Qffice
500 South Second Streel
Springfield, Hlinois 62706

As to the Citizen [laintiffs:

Executive Director

Environmental Law and Policy Center of the Midwest
35 East Wacker Dr. Suite 1300

- Chicago, Illinois 6060]-2110

As to DMG:

Vice President, Environmental Heaith & Safefy
Dynepy Midwest Generation, Inc.

2828 North Maonroe Street

Decatur, Ninois 62526

and

Execuiive Vice President and General Counsel
Dynegy Inc.

1000 Louisiana Street, Sujte 5800

Houstan, Texas 77002

As Lo [lhinois Power Caompany:

Senior Vice President, General Counsel, and Secretary
Minois Power Company

One Ameren Plaza

1501 Choutcau Avenue

St. Louis, Missouri 61166
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168, All notifications, communications or submissions made pursvant to this Section
shall be sent either by: (a) overnight mail or overnight delivery service, or (b) certified or
registered mail, return receipt requested, All notifications, communications and transmissions

_{(a) sent by overnight, certified or registered mail shall be deerned submitted on the date they are
postmaL‘ked, or (b) sent by overnight delivery service shall be deemed submitted on the date they
are delivered to the delivery service,

169.  Any Party may change either the notice recipient or the address for providing
notices to it by serving all other Parties with a notice setting forth such new notice recipient or
address,

XX. SALES OR TRANSFERS OF OWNERSHIP INTERESTS

170, 1f DMG proposes to sell or transfer an Ownership [nterest to an entity unrelated to
DMG (“Third Party Purchaser’, it shall advise the Third Party Purchaser in writing of the
existence of this Consent Decree prior to such sale or transfer, and shall s¢nd a copy of such
written notification to the Plaintiffs pursuant to Section X1X (Notices) of this Consent Decree at
least sixty (60) days betore such proposed sale or transfer.

I171.  No sale or transfer of an Ownership Interest shall take place before the Third
Party Purchaser and EPA have executed, and the Court has approved, a modification pursuant to
Secnon XXII1 {Modification) of this Consent Decree making the Third Party Purchaser a party
to this Consent Decree and jointly and severally liable with DMG for all the requirements of this
Decree that may be applicable to the transferred or purchased Ownership Interests. ‘Should
Hlinois Power {or any successor thereof) become a Third Party Purchaser or an operator {as the

term “operator” is used and interpreted under the Clean Air Act) of any DMG System Unit, then
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the provisions in Section X of this Consent Decree (Release and Covenant Not to Sue for Iilinois
Power Company) that apply to lllinois Fower shall no longer apply as to the DMG System
Unit(s) associated with the transfer, and instead, the Reselution of Plaintiffs” Civil Claims
provisions in Section XI that apply to DMG shall apply to Itlinois Power with respect to such
transferred Unit(s), and such changes shall be reflected in the modification to the Decree
retlecting the sale or transfer of an Ownership Interest contemplated by this Paragraph.

172, This Consent Decree shall not be construed t¢ impede the transfer of any
Qwnership Interests between DMG and any Third Partf Purchasu:;r so long as the requirernents of
this Consent Decree are met. This Consent Diecree shall not be construed to prehibit a
contractual a Ilucatidn — as between DM and any Third Party Purchaser of Ownership Interests
—of the burdens of compliance with Lhis Decree, provided that both DMG and such Third Party
Purchaser shall remain jointly and severally liable io EPA for the obligations of the Decree
applicable to the iransferred or purchased Ownerslup Interests.

173, I EPA agrees, EPA, DM, and the Third Party Purchaser that has become a pa;ty
to tlus Consent Decree pursuant to Paragraph 171, may execute a modification that relieves
DMG of its hability under this Consent Decree for, and makes the Third Party Purchaser liable
for, all obligations and liabihties applicable to the purchased or transferred Ownership Interests.
Notwithstanding the foregowg, however, DMG may not assign, and may not be released from,
any obligation under this Consent Decree that is not specific to the purchased or transferred
Ownership Interests, including the obligations set forth in Sections VI (Environmental
Mitigation Projects) and 1X (Civil Penalty). DMG ruay propose and the EPA may agree to

restrict the scope of the jeint and several liability of any purchaser or transferee for any



obligations of this Consent Decree that are not specific to the wansferred or purchased
Ownership Interests, to the extent such obligations may be adequately separated in an
enforceable manner.

174.  Paragraphs 170 and 171 of this Consent Decree do not apply if an Ownership
Interest 1s sold or transferred solely as collateral security in order to consninmate a ﬁnancing
arrangement (not including a sale-leaseback), so long as DMG: a) remains the operator (as thﬁt
term is used and interpreted under the Clean Alr Act) of the subject DMG System Unit{s); b)
remains subject o and liable for all obligations and liabilities of this Consent Decree; and ¢)
supplies Plaintiffs with the following certification within 30 days of the sale or transfcr:

“Certification of Chapge in Ownership Interest Solely for Purpose of Congsummating
Financing. We, the Chief Executive Officer and General Counse! of Dynegy Midwest
Generation, hereby jointly certify under Title 18 U,5.C. Section 1001, on our own behalf
and on behalf of Dynegy Midwest Generation (“IDMG™), that any change in DMG’s
Ownership Tnterest in any Unit that is caused by the sale or transfer as collateral security
of such Ownership Interest in such Unit(s) pursuant to the financing agreement
consummated on [insert applicable date] between DMG and [insert applicable entity]: a)
is made solely for the purpose of providing collateral security in order to consuminate a
financing arrangement; b) does not impair DMG’s ability, legally or otherwise, to comply
timmely with all terms and provisions of the Consent Decree entered in United States of
America, et al. v. Ithinois Power Company and Dynegy Midwest Generation, Inc., Civil
Action No, 99-833-MIJR; ¢) does not affect DMG’s operational control of any Unit
covered by that Consent Decree in a manner that is inconsistent with DMG’s
performance of its obligations under the Consent Decree; and d) in no way affects the
status of DMG’s obligations or liabilities under that Consent Decree,”

XXI. EFFECTIVE DATE

175.  The effective date of this Consent Decree shall be the date upon which this

Consent Decree is entered by the Court.
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XXM RETENTION OF JURISDICTION

{76, The Court shall retain jurisdiction of this case after entry of this Consent Decree
to enforce compliance with the tefms and conditions of tiis Consent Decree and to take any
action necessary or appropriate {or its interpretation, construction, execution, modification, or
adjudication of disputes. During the teym of this Consent Decree, any Party to this Consent
Decree may apply to the Court for any relief necessary to construe or effectuate this Consent
Decree,

XX MODIFICATION

177, The terms of this Consent Decree may be modified only by a subsequent wriiten
- "‘ N
agreement signed by the Plaintiffs and DMG. Witere the modification constitutes a material

change to any term of this Deciee, it shall be effective only upon appraval by the Court.

XX1V. GENERAL PROVISIONS

178.  Tius Consent Decree is not a permit. Compliance with the teﬂns of this Consent
Decree does not guarantee compliance with all applicable federal, state, or local laws or
regulations. The emission rates set forth herein do not relieve the Defendants from any

- obligation to coniply with other state and federal requirenients under the Clean Air Act,

including the Defendants’ obligation to satisfy auy state modeling requirements set forth ia the
tinots State Implementation Plan.

179, This Consent Decree does not apply to any clmm(s) of alleged criminal hability,

180. In any subsequent admiinistrative or judicial actjion imtiated by any of the

Plaintiffs for injunctive relief or civil penalties relaring to the facilities covered by this Consent
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Decree, the Defendants shall not assert any defense or claim based vpon principles of waiver, res
iudicata, collateral estoppel, issue preclusion, claim preclusion, or plaimsplitt:ing, or any other
defense based upon the contemtion that the clairns raised by any of the Plawntiffs in the
subsequent proceeding were brought, or should have been brought, in the instant case; provided,
however, that nottﬁng in this Paragraph is intended to affect the validity of Sections X (Relcase
and Covenant Not to Sue for Illinois Power Company) and X1 (Resotution of Plaintiffs’ Civil
Claims Against DMG).

181, Except as specifically provided by this Consent Decree, nothing in this Consent
Decree shall relieve the Defendants of their obligation to comply with all applicable federal,
state, and local laws and regulations. Suhject to the provisions in Sections X (Release and
Covenant Not to Sue for Illincis Power Company) and XTI (Resolution of Plaintiffs” Civil Claims
Against DMG), nothing contained in this Consent Decree shall be construed to prevent or limit
the rights of the Plamntiffs to obtain penatties or injunctive relief under the Act or other federal,
state, or ioca[ statutes, regulations, or permits.

182.  Every term expressly defined by this Consent Decree shall have the meaning
given to that term by this Consent Decree and, except as otherwise provided in this Decree,
every other lerm used in this Decree that is also a term under the Act or the regulations
implementing the Act shall mean in this Decree what such term means under the Act or those
implementing regulations.

183,  Nothing in this Cnﬁsent Decree is intended to, or shall, alter or waive any

applicable law (including but not limited to any defenses, entitlements, challenges, or
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clarifications related to the Credible Evidence Rule, 62 Fed. Reg. 8314 (Feb. 24, 1997))
concerning ihe use of data for any purpose under the Act.

184, Each limit and/or otlier requirement established by or under this Decree is a
separate, independent requirement.

185. Performance standards, emissions ltmits, and other quantitative standards set by
or under this Consenl Decree must be met to the numnber of significant digits in which the
standard or limit (s expressed. For exaniple, an Emission Rate of 0,100 is not met if the actual
Emission Rate is U,VIO 1. DMG shall round the fourth significant digit to the nearest third
significant digit, or the third significant digit to the nearest sccond significant digit, depending
upon whether the limit is expressed to three or two significant digits. ¥or example, if an actual
Emission Rate is 0.1004, that shall be reported as 0.100, and shall be in compliance with an
Emission Rate of 0.100, and if an actual Emission Rate is 0.1005, that shall be reported as 0.101,
and shall not be in compliance with an Emission Rate of 0.100. DMG shall report data to the
number of significant digits in which the standard or limit is expressed.

186.  This Consent Decree does not limit, enlarge or affect the rights of any Party to
this Conserit Decree as against any third parties,

187.  This Consent Decree constitutes the final, complete and cxclusive agrecment and
understanding among the Parties with respect to the settlement embodied in this Conseni Decree,
and supercedes all prior agreements and understandings among the Parties related to the subject
matter herein. No document, representation, inducement, agreenient, understanding, or promise
constilutes any part of this Decree or the settlement it represelits, nor shall they be used in

construing the lerms of this Consent Decree.
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188.  Each Party to this acﬁ011 shall bear its own costs and attorneys' fees.
XXV. SIGNATQRIES AND SERVICE

189. F:acﬁ undersigned representative of the Parties certities that he or she 1s fully
authorized to enter into the terms and conditions of this Consent Decree and fo execute and
legally bind to this document the Party he or she represents.

190.  This Consenf Decree may be signéd in counterparts, and such counterpart
signature pages shall be given full force and effect.

191.  Each Party hereby agrees to accept service of process by mail with respect to all
matters arising under or relating to this Consent Decree and to waive the formal service
requirements set forth in Rule 4 of the Federal Rules of Civil Procedure and any applicable Local
Rules of this Court including, but not limited to, service of a summaons,

XXVI PUBLIC COMMENT

192, The Parties agree and acknowledge that final approval by the United States and
entry of this Consent Decree is subject to the procedures of 28 C.E.R. § 50.7, which provides for
notice of the lodging of this Consent Decree in the Federal Register, an opportunity for public
comment, and the right of the United States to withdraw or withhold consent if the comiments
disclose facts or considerations which indicate that the Consent Decree is inappropriate,
improper or inadequate. The Defendants shall not oppose entry of this Consent Decree by this
Court or challenge any provision of this Consent Decree unless the United States has notified the

Detendants, in writing, that the United Siates no longer supports entry of the Consent Decree.
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XXV CONDI

193, Tennination as to Completed Tasks, As soon as DMG completes a construction

praject or any oiher requirement of this Consent Decree that is not ongoing or recurring, DMG
may, by motian to this Court, seek terinination of the provision or provisions of this Consent
Decree that itnposed the requirement,

194,  Conditional Tennination of Enforcement Through the Consent Decree, After

DMG:

a. has successfullly completed construction, and has maintained operation, of
all pollution centrols as required by this Consent Decree;

b. has obtained final Title V permits (i) as required by the terms of this
Consent Decree; (ii} that cover all units in this Consent Decree; and (iii)
that include as enforceable pernut terms afl of the Unit performance and
other requirements specified in Section X VI (Permits) of this Consent
Decree; and

C. certifies that the date is later than December 31, 2013;

then DMG may so certify these facts €6 the Plaintiffs and this Court. If the Plaintiffs do
not ohject in writing with specific reasons within forty-five (45) days of receipt of
DMG's certification, then, for any Consent Decree violations that occur after the filing éf
notice, the Plaintiffs shall pursue enforcement of the requirements contained in the Title

¥V perit throuph the applicable Title V permit and not through this Consent Decrec.

195, Resort tp Enforcement undgr this Consent Decree, Notwithstanding Paragraph

194, if enforcement of a provision in this Decree cannot be pursued by a party under the
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applicable Title V permut, or if a Decree requmrement was intended to be part of a Title V Permit
and did not become or remain part of such permit, then such requirement imay be enforced under

the terms of this Decree at any time.

XXVIUL FINAL JUDGMENT

196.  Upon approval and entry of this Consent Decree by the Court, this Consent

Decree shall constitute a final judginent atnong the Plaintiffs, DMG, and Illinois Power.

SO ORDERED, THIS DAY OF , 200 .

HONORABLE MICHAEL J. REAGAN
UNITED STATES DISTRICT COURT JUDGE
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APPENDIX A - MITIGATION PROJECTS REQUIREMENTS

In compliance with and in additton to the requirements in Section VIII of the Consent Decree,
DMCG shall comply with the requirements of this Appendix to ensure thai the benefits of the
envirommental mitigation projects are achieved. '

I. Advanced Truck Sion Electrification Proiect

A Within one hundred thirty five (135) days aficr entry of this Consent Decree,
DMG shall submit a plan to the Plaintiffs for review and approval for the completion of
the installation of Advanced Truck Stop Elecirificanion, pteferably at State of [Tunois
owned rest areas along llinois interstate highways in the St. Louis Metro East area
(comprised of Madison, St. Clair and Monroe Counties in {1linois) or as nearby as
possible. Long-haul truck drivers typically idle their engines at night at rest areas to
supply heat or cooling in their sleeper cab compartments, and 1o maintain vehicle hattery
charge while electrical appiiances such as TVs, computers and microwaves are in use.
Meodifications to rest areas to provide parking spaces with electrical power, heat and air
conditioning will allow truck drivers to turn their engines off. Truck driver unlization of
the Advanced Truck Stop Electrification will result in reduced 1dling time and therefore
reduced fuel usape, reduced emissions of PM, NOx, VOCs and toxics, and reduced noise.
This Project shall include, where pecessary, techniques and infrastructure needed to
support such project. DMG shall spend no less than $1.5 million in Project Dollars in
performing this Advanced Truck Stop Electrificaiion Project.

B. The proposed plan shall satisfy the following criteria:
1. Describe how the work or project to be performed is consistent with
requirements of Section 1. A., above,
2. Involve rest areas located in areas that are either in the St. Louis Metro

East area (comprised of Madison, St. Clair and Monroe Counties in
Illinois) or as nearby as reasonably possible,

3 Provide for the construction of Advanced Truck Stop Electrificanon
stations with established technologies and equipiuent designed to reduce
emissions of particulates and/or ozone precursors.

4, Account for bardware procurement and installation costs at the recipient
muck stops. )
5. Include a schedule for conipleting each portion of the project.

Describe generally the expected environimental benefits of the project.
DMG shall not profit from this project for the first five years of
implementation.

e

C. Performance - Upon approval of plan by the Plaintiffs, DM shall comiplete the
mitigation project according to the approved plan and schedule, but no later than
December 31, 2007,
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11 Middle Fork/Vermilion Land Donation

A, Within sixty (60) days after entry of the Consent Decree, DMG shall submit a
plan to the Plaintiffs for review and approval for the transfer of ownership to the State of
Hlinois Department of Natural Resources (IDNR), of an approximaiely 1135 acre parcel
of land along the Middle Fork Vermilion River in Vermilion County identified as the
Middle Fork/Vermilion (“Property”™). The value of the Property to be donated can be
fauly valued at $2.25 million. Accordingly, DMG's full and final transfer of the Praperty
in accordance with the plan shall satisfy its requirement to spend at least $2.25 million
Project Dollars to implement this project.

B. The proposed plan shall satisfy the following criteria:
1. Describe how the work or project to be performed is consistent with
recuirements of Section [1. A, above,
2. This project entails the donation of the entire parcel of land owned by

DMG (an approximately 1135 acre parcel of land) as of lodging of the
Consent Decree along the East side of the Middle Fork Vermilion River in
Vermilion County. The Property is located between Kickapoo State Park
and the Middie Fork State Fish and Wildlife Area and Kennekuk County
Park on the East side of the Middle Fork of the Vermilion River.
Ownership of the Property and management of the natural resources
thereon shall be ransferred to IDINR so as to ensure the continued
preservaiion and public use of the Property.

3 The plan shall include DMG’s agreement to convey to IDNR, the
Property, the Ancillary Structures and the Personal Property, if any, to the
extent located on the Property, and to the extent owned by DMG. The
plan shall include steps for resolution of all past liens, payment of all
outstanding taxes, title transfer, and other such information as would be
necessary to convey the Property to IDNR. In all other respects, the
Property will be conveyed subject to the easements, righis-of-way and
similar rights of third parties existing as of the date of the conveyance.

4, DMG shall retain its existing right to take and use ihe water from a
stripmine lake Jocated in the NW Y of Section 28, T-20_ N, R-12-W,

3 P.M. and in the NE % of Section 29, T-20_N, R-12-W, 3rd P.M. of
Yermillion County, and an easement to access this water and o provide
electrical power to pump the water. )

5. MG agrees to furnish io IDNR a current Alta’fACSM Land Title Survey
of the Property prepared and certified by an lllinois registered land

SOIveyor.
&, Describe generally the expected environmental benefit for the project.
C. Performance - Upon approval of plan by the Plaintifls, DMG shall compleie the

mitigation project according to the approved plan and schednle, and convey such
Property prior to the date 180 days from entry of this Consent Decree or June 30, 2006,
whichever 15 earlicr.
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and Preservation and llinois River Projects
A Within sixty (60} days after entry of the Consent Decree, and following
consultation with Plaintiffs, including on behalf of the State of Ninois, the [llinois
Department of Natural Resources, DMG shall submit a plan to the Plaintiffs for review
and approval for the transfer of $2.75 million to the lllinois Conservation Foundation, 20
1LCS 880/15 (2004). The funds transferred by DMG to the Illinois Conservation
Foundation shall be used for the express purpose of acquiring natural lands and habitat in
the St Louis Metro East area, for acquiring and/or restoring endangered habitat along the
{llinois River, and for future funding of the lilinois River Sediment Removal and
Beneficial Reuse Initiative, administered by the Waste Management Resource Center of
IDNR. In addition, fo the extent possible, the fanding shall be utilized to enhance
existing wetlands and create new wetlands restoration projects af sites along the [llinois
River between DMG's Havana Station and the Hemepin Station, and provide for public
use of acquired areas in a manner consistent with the ecology and historic uses of the
area. Further, to the extent possible, the funding shall enable the removal and transport
of high quality soil sediments from the Ulinois River bottom to end users, including State
fish and wildlife areas, a local environmental remediation project, and other projects
deemed beneficial by plaintiffs. Any properties acquired through funding of this project
shall be placed in the permanent ownership of the State of Illinois and preserved for

public use by IDNR.
B. The proposed plan shall sarsfy the following criteria:
i. Describe how the work or project to be performed is consistent with
requirements of Section 111, A., above.
2. Include a schedule for completing the funding of each portion of the
project.
3 Deseribe generatly the expected environmental benefit for the project.

C. Performance - Upon approval of plan by the Plaintiffs, IDMG shall complete the
mitigation project according to the approved plan and schedule, but no later than
December 31, 2007,

IV.  Vermi lion Power Stagion Mercury Control Project

Ao Within sixty (60) days of entry of the Consent Decree, DMG shall submit a plan
ti the Plaintiffs for review and approval for the performance of the Vermilion Power
Station Mercury Control Project, The project will result in the installation of a baghouse,
along with a sorbent injection system, to control mercury emissions from Vermilion
Units 1 and 2, with a goal of achieving 90% mercury reduetion. For purposes of the
Consent Decree, of the approximately $26.0 million expected capital cost for '
construction and installation of the baghouse with a sorbent injection systern, DMG shall
be deemed to have expended $7.5 million Project Dollars upon eomumencement of
operation of this control technology, pravided that DMG contintes to operate the control
technology for five (5) years and surrenders any mercury allowances and/or mercury
reduction credits, as applicable, during the five (5) year period. DM shall complete
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consiruction and mstallation of the baghouse with a sorbent injection system, and
commence operation of such control device, no later than fune 30, 2007,

B The proposed plan shall satsfy the following criteria:

1.

7.

Describe how the work or project to be performed 15 consistent with
requirements of Section IV. A, above.

Include a general schedule and budget for completion of the construction
of the baghouse and sorbent injection system, along with a plan for the
submittal of periodic reports Lo the Plaintiffs on the progress of the work
through completion of the construction and the commenceinent of
operation of the baghouse and sorbent injection system.

The sorbent injection system shall be designed to inject sufficient amounts
of sorbent ta collect (and remove) mercury emissions from the coal-fired
boilers and ta promote the gnal of achieving a total mercury reduction of
80%.

DMG shall not be permitted to beneht, under any federal or state mercury
cap and trade program, trom the operation of this project before June 30,
2012 (if such a cap and trade system is legally in effect at that time).
Specifically, DMG shall not be penmitted Lo sell, or use within its system,
any mercury allowauces and/or mercury reduction crechts eamed through
resulting mercnry reductions under any Mercury MACT rule or other state
or federal mercury credit/allowance trading program, through June 30,
2012,

From July 1, 2007 through June 30, 2012, DMG shall surrender to EPA
any and all mercury credits/allowances obtained through mercury
reductions resulting from this project.

DMG shall provide the Plamtiffs, upon completion of the construction and
continuing for five {3) vears thereafter, with semi-aunual updates

- documenting: a) the mercury reduction achieved, including summaties of

all mercury testing and any available continuous emissions monitoring
data; and b) any mercury allowances and/or mercury reduction credits
earged through resulting mercury reductions under any Mercury MACT
tule or other state or federal mercury credit/allowance trading program,
and surrender thereof. DM also shall inake such semi-annual updates
concerning the performance of the project available to the public. Such
information disclosure shall include, but not be limited to, release of semi-
annual progress reports clearly identifyving demonstrated removal
efficiencies of mercury, sorbent injection rates, and cost effcctiveness.
Describe generally the expected euvironmental benefit for the project.

C. Performance - Upon approval of plan by the Plaintiffs, DMG shall complete the
mitigation project according to the approved plan and schedule.
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V. icips ucational Building Energy Conservation & Ener

Projects

A. Within one hundred thirty five (135) days after entry of the Consent Decree,
DM shall submit a plan to Plaintiffs for review and approval for the completion of the
Municipal and Educational Building Energy Conservation & Energy Efficiency Projects,
as described herein. DMG shall spend no less than $1.0 million Project Dollars for the
purchase and installation of environmentally beneficial energy technologies for
municipal and public educational buildings in the Metro East area or the City of St.
Louis.

B. The proposed plan shall satisfy the following critena:

1. Deseribe how the work or project to be performed is consistent with
requircments of Section V. A, above.

2. Inchuide a general schedule and budger (for $1.0 million) for completion of
the projects.

1 Describe generally the expected environmental benefit for the projecr.

C Performance - Upon approval of plan by the Plaintiffs, DMG shall complete the
mitigation project according to the approved plan and schedule, but no later than
- December 31, 2007,
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EXHIBIT 9

Letter from 1 A Administrator Lisa Jackson to David Bool ™ ° ler, ( " ief Climate
( ounsel, Sierra Club (Fcbruary 17, 2009).
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% + 1 UNITED STATES INAROIIINTAL PROTECTION AGENCY
@ 3 WASHINGTON, D.C. 20480

Febroary 17, 2009
THE ACWIME TRATOR

Chief Climste Counse]
Sierm Club

408 C Strect, NE
Washington, DC 20002

Dear Mr. Bookbinder:

This is in response to the muended potition for reconideration dated January 6, 2009,
filed on behalf of the Sizrra Club and other parties (Petitioncrs). Peotitiopers seck reconsideration
of former Envirormwetal Protaction Agency (EPA) Adesinistrator Stephen Johnson’s
memoraadum, deted December 18, 2008, interpreting xa EPA regulation defining the pollutants
subject to the federal Prevestion of Siguificant Deteriorstion (PSD) program under the Clean Air
Act This memorendum foliowed a November 13, 2088, decision by EPA's Envircaments]
Appeals Board (EAB), conchuding that the statusory rovision defisiing the scope of the PSD
program was smbiguous sod that TP A had not adequmtely expinined wiry the program did not
apply to carbon dinxide as & consequence of monioring and reporting requivrements imposed by
cumrent lsw. The EAB encouraged the Ageey 1o addres thie interprative question “in the context
of an action of nationwide scope.”

In addition to requesting reconsidemstion of the Johason memorendiny, Peiitoners further
request that EPA stay the effectiveness of the memorandum “during the pendency of this Petition
for Reconsideration and during the pendency of any chaflenge to the Memo io the U.S. Court of
Appeals for the Distnct of Cohamnbia Cireuit ™

Under the autharity granted by section 553(e) of the Administrative Procedure Act, the
EPA grants the potiting for reconsiderstion in order to allow for public comnient on the issues
raised io the memomnadurn. EPA will also seek pubitic conument on any issucs raised in the
* opinion of the Exvironmanial Appeals Board, to the extent they are not coexiensive with the
isgues raised in the memorandur. However, the Agency declines to ke action to stay the
effectiveness of the memorandun at this time. To respond to the petition for reconsideration, the
Agency plans to publish a notice of proposed rulemaking in the Federal Register in the near
future,

In the meantime, the Agency eruphasises a point noted in the memorsndum itseif: the
rosmaorandwn does not bind States issuing permity wader their own State Implementstion Plans,
In sddition, given the Agency’s decision to gremt reconsidarstion of the memorandum, other PSD
permitting authorities should not sesume that the memorsndum is the final word on the

appeoprisic interpretation of Cloan Air Act requirerents.
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If you have sny questions reganding e phusred silersaking or the reluted pending
Litigstion conceming tte Jobmaos methorandist, you miry coatsct Brian Doster in the Office of
Geoeral Cotnel & (202) 564-1532.
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WildEarth GG -
1536 Wynkoop, e 301
Denver, CO 80202

1S LABEL AREA
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g
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l.1sa Jackson
Administrator

U.S. Environmental Protection Agency

Aricl Rios Bldg.
1200 Pennsylvania Ave.. NW
Washington, D.C. 20460

PLACE LABEL HERE A

2. PAYMENT METHOD
Affix postage, meter strip or PC postage
label to area Indicated in upper right
hand corner.

_I

9. ATTACH LABEL (optional}

. r Remove label backing and affix in designated area.



