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I. INTRODUCTION

Pursuant to Section 505 (b)(2) of the Clean Air Act, 42 U.S.C Section 7661d (b), Greenaction for
Heaith and Environment Justice and (collectively “Petitioners™) petition the Administrator of the
U.S. Environmental Protection Agency (the “Administrator” or “EPA”) to object to the Title V
operating permit issued by the Utah Division of Air Quality (Utah DAQ or DAQ) for the
Stericycle Medical Waste Incinerator (“Stericycle”). The Administrator is required to object to
the Stericycle Pernﬁt because, as demonstrated below:

(1) the content of the permit does not meet requirements found in the Clean Air Act,

(2) the Utah DAQ conducted a biased and tainted permit process,

(3) the Utah DAQ did not adequately respond to comments and

(4) an important recent federal court ruling in Sierra Club vs. Environmental Protection

Agency, changes the law regarding emissions from the bypass stack, and the permit
process should have considered and evaluated such emissions, and any permit DAQ

issues must comply with this decision. The decision is attached and incorporated into our



appeal.

The Petitioners request that EPA Region 8 assume oversight and deny the approval order
of S(ericycle Medical Waste Incinerator (Stericycle) Permit No. 1100055002, issued by the Utah
DAQ, under the Title V of the Clean Air Act. Petitioners will briefly give some background

‘information and then state reasons that the proposed permit renewal should be denied and EPA
should take oversight jurisdiction.

II. BACKGROUND

The Division of Air Quality, Department of Environmental Quality, State of Utah
submitted a request for public comments on Stericycle (August 5, 2008 closing October 13,
2008). Pétitioners specifically stated in their written comments that we were requésting a
response to comments that were submitted, as statutes and regulations require (U.S.C.A. Chapter
5 Section 55?;). A month after developing DAQ response to public comments, a Division of Air
Quality Administrative Board merﬁber electronically mailed Petitioners a copy of DAQ’s
response to Title V Operating Permit renewal for Stericycle'. It should be noted that to this day
Petitioners have not received respoﬁse to comments from DAQ, even though under State of Utah
regulations’ it requires DAQ to respond to comments before issuing én approval order. It should
be noted that Stericycle has received response to public comments from DAQ.

In fact, petitioners only received notice from DAQ that this permit was issued to

Stericycle weeks after it was issued, and only pursuant to a request we made in writing. DAQ

! Memorandum to: Stericycle Hospital Medical Infectious Waste Incinerator; though David
Beatty; From Robert Grandy; Dated December 22, 2008; Subject: Response to Public
Comments-Title V operating Permit Renewal.

2 R307-401-7 (3) states: “(3) The executive secretary will consider all comments received during
the public comment period and at the public hearing and, if appropriate, will make changes to
the proposal in response to comments before issuing an approval order or disapproval order.”



did nét bother to proactively notify appellants — and certainly did not provide notice in a timely
manner - even though appellants had provided both verbal and written comments.

Petitioners attach the written comments we submitted during the public comment period
and incorporate them into this appeal. These comments will document that the Utah DAQ has
failed to adequately respond to comments submitted regarding the proposed permit. These
comments will also document that the Utah DAQ conducted a biased and tainted process. We
also attach and incorporate into this appeal our August 14, 2008 letter to Carol Rushin,

Acting Regional Administrator, Region VIII, United States Environmental Protection Agency
Entitled “ Complaint Regarding State of Utah’s Title V Permit Process and Regulation 6f
Stericycle Incinerator in North Salt Lake City, Utah.”

In addition, a recent U.S. Court of Appeals decision, Sierra Club versus Environmental

Protection Agency, eliminated the exemption of bypass emissions from regulation and set forth a

new requirement that emissions from bypass stacks during start up, shut down and upset
conditions must be regulated. The DAQ permit, which was issued after this court decision, does
not conform this court ruling. |
III. THE STERICYCLE MEDICAL WASTE INCINERATOR

In the late 1980’s, local hospitals began to close their local incinerators, mainly due to
complaints from adjacent residents, concern about dioxin and mercury emissions, as well as
stronger regulation. Browning Ferris Industries (BFI) proposed to build a medical waste
incinerator in North Salt Lake for the purpose of meeting hospitals’ needs. Politically speaking,
this occurred at the same time the Department of Health’s various Environmental Bureaus were
receiving requests for solid and hazardous waste incinerators. At the time, Legislators were also

becoming concerned with the number of solid and hazardous waste incinerators being requested.



In 1989, legislation was passed that limited the number of solid and hazardous incinerators (and
also created a new Department of Environmental Quality; with Divisions taken from the State
Department of Health, [i.e., Air Quality, Solid and Hazardous Waste, Radiation Control, Water
Quality]). This legislation became known as the “Siting Criteria™®. One thing the “Siting
Criteria” required was that the incinerator is not located within a one-mile radius of residential
dwellings. Facilities that had their proposals into the various Divisions prior 1990 were allowed
to proceed in the various permitting processes, in what came to be known as a “grandfather
clause.”

BFI sold thelr facility to Stericycle in the late 1990’s—early 2000’s. About 2003—2004
time period, the Davis County “Planning and Zoning” Commission received a proposal from the
Foxboro developer to develop the land just north and northeast of Stericycle for a large
residential community. Part of the Commission’s decision to grant Foxboro approval was based
on discussions with the Division of Air Quality, and the Division of Solid and Hazardous Waste.
Both Divisions were not forthright with information to the Commission. Both Divisions
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apparently claimed there were no “upset conditions.” Foxboro’s proposal was approved and
homes were built literally up against the wall of the incineration facility, resulting in families
living just feet from the facility. “Upset conditions” do IlOl: include “start-up” and “shut-down”
procedures, that allows emissions to bypass the pollution control devices; nor do they count for
the number of “allowable” bypasses from the permit, (e.g., the permit allows Stericycle a set
number of bypasses based on a given time period duration, without being in violation of their

permit.) “Allowable” bypasses are Start-up, Shutdown and Malfunctions. Granted, a Malfunction

is a form of “upset condition”.

3 UAC 19-1-108.



IV. ARGUMENT

A. LEGAL BACKGROUND AND STANDARD OF REVIEW

The Clean Air Act is “Congress’s response to well documented scientific and social
concerns about the quality of the air that sustains life on earth and protects it from

...degradation and pollution caused by modern industrial society.” Delaware Valley Citizens

Council for Clean Air v. Davis, 932 F. 2d 256, 260 (3rr Cir 1991). A key component of

achieving the Clean Air Act’s goal of protecting our precious air is the Title V operating permit
program. Title V permits are suppose to consolidate all of the requirements for the facility into a
single permit and provide for adequate monitoring and reporting to ensure that the regulatory

agencies and the permittee are complying with its permit. See generally S.Rep. No. 101-228 at

346-47: see also In re: Roosevelt Regional Landfill, (EPA Administrator May 11, 1999) at 64 FR

25,336.
When a state or local air quality permitting authority issues a Title V operating permit,
the EPA will object if EPA determines that the permit is not in compliance with any applicable

requirement or requirements under 40 CFR Part 70. 40 CFR section 70.8 (c). However, if EPA

does not object on its own, then “any person may petition the Administrator within 60 days after
the expiration of the Administrator’s 45 day review period to make such a objection.” 40 CFR

section 70.8 (d): 42 U.S.C. section 7661d (b)(2) CAA section 505(b)(2). “To justify exercise of

an objection by EPA to a [T]itle V permit pursuant to Section 505(b)(2), a petititor must
demonstrate that the permit is not in compliance with applicable requirements of the Act,

including the requirements of Part 70. [40 CFR] section 70.8(d). In re: Pacificorp’s Jim Bridger

and Naughton Plants, VIII-00-1 (EPA Administrator Nov.6. 2000) at 4.




B. Errors in the Permit that Warrant Objection by EPA
DAQ’s Permit Decision Did Not Properly Analyze CO2 Emissions:

Environmental Appeals Board U.S. EPA decision, Deseret Power Electric Cooperative PSD

Appeal No. 07-03 has determined that CO2 emissions must be analyzed by the regulatory
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authority prior to the issuances of a permit. Yet DAQ made no mention and/or changes in their

analysis for Stericycle Title V permit renewal, nor did DAQ comply with the determination of
CO2 emissions in their public participation document that established specific conditions for

approval of the permit renewal for Stericycle.

DAQ’s Permit Evaluation Failed to Consider the United States Court of Appeals Decision
in Sierra Club versus Environmental Protection Agency Regarding Bypass Emissions.

In this case, petitioners challenged the final rules promulgated by the Environmental
Protection Agency exempting major sources of air pollution from normal emission standards
during periods of startups, shutdowns, and malfunctions (“SSM”) and imposing alternative, and
arguably less onerous requirements in their place. The U.S. Court of Appeals ruled that this
exemption violates the Clean Air Act and therefore they granted the petition and vacated the
exemption. A copy of this court decision is attached and incorporated into this appeal.

The DAQ must reopen the Title V Permit process and evaluate the proposed permit
' renewal in light of this court decision on bypass emissions.

DAQ’s “Response to Public Comments — Title V Operating Permit Renewal” was never
sent to appellants, is inadequate, contains inaccuracies and is largely non-responsive:

In addition, the response to comments that DAQ has developed demonstrates lack of



enforcement and compliance with statutes and regulations, as demonstrated in the following
examples:

The DAQ never sent the “Response to Comments” to appellants despite the fact that
appellants provided extensive verbal and written comments on the draft permit. We assert that
DAQ was required to send the “Response to Comments™ to individuals and organizations that
commented but failed to do so.

The “Response to Comments” document omits the fact that organizations representing
thousands of people submitted comments, not just “five people” as the “Response” states.

The DAQ claim that they “summarized and addressed” the comments is incorrect as
numerous comments were not addressed at all.

DAQ failed to respond to all the legitimate issues raised by members of the public
regarding the inadequate notices of the public comment period and public hearing.

DAQ’s “Response” number (4) asserts that the public comment period and public
hearing were advertised as required by the law, including notifying “...persons on a mailing list
developed by the Executive Secretary...” Tﬁis assertion is incorrect as DAQ failed to maintain
on a mailing list the names of individuals who had signed up previously at a meeting with DAQ
on this issue, and also failed to notify residents who had communicated, in writihg, concern to
DAQ about the project.

DAQ’s “Response” (5) regarding the so-called “Stericycle information page” on DAQ’s
website is non-responsive, incorrect and totally misleading. DAQ’s “Response” fails to state that
comments were submitted objecting to the linking of the DAQ website to Stericycle’s own

website, and also that comments documented incorrect statements on both websites.

DAQ’s “Response” omits any mention whatsoever of the linking to the Stericycle



website, a key omission that again demonstrates bias.

DAQ’s “Response” number (5) also incorrectly states that “Regardless, all records are
available for the public to review on request throﬁgh the Government Records Access and
Management Act (GRAMA). Comments submitted document that not all records requested
under the GRAMA were not made available to appellant Greengction. For example, email
documents were not provided during appellant Greenaction’s first file review pursuant to a
GRAMA request.

DAQ “Response” (7) regarding stack tests asserts incorrectly that “....all tests are done
under the oversight of DAQ staff.” This assertion by DAQ is contradicted on the same page in
their document when they admit that .. .DAQ staff may or may not be onsite at the time of
testing.” A stack test done without DAQ staff present to observe what is being burned, how tests
were done in accordance with or in violation of test protocols, or what happened cannot seriously
be claimed to be done “under the oversight of DAQ staff.” The claim that lab results are sent to
an independent laboratory using chain of custody cannot be verified by DAQ if they do not
witness this.

DAQ “Response” (9) is incorrect when they assert that the comments regarding the
proximity of homes to the incinerator are zoning decisions. These comments were not raised
solely as to zoning, but were raised to point out that there has never been a study about the safety
of having people living literally a few feet from the incinerator and that the original city approval
of the incinerator was based on not having homes within one mile.

In addition, DAQ’s discussion of this topic as comments relating to the “encroachment of
residential development on the industrial areas of North Salt Lake” demonstrates a bias in how

they view the fact that people literally live next to the wall of the incinerator plant.



DAQ’s “Response to Comments” on bypasses are incorrect and misleading. DAQ
incorrectly claims that use of the bypass stack during start-up and shut-down somehow are not
bypasses. This is a convenient but inacpurate interpretation of the word Ibypass. As referenced
above, a federal court recently ruled agencies must evaluate and consider bypasses during start
up and shut down in their permits.

DAQ failed to accurately or adequately respond to comments regarding duration of
bypasses, claiming they had no record of a bypass incident that went on for several hours and
therefore concluding the comments on this incident were not valid.

DAQ’s “Response” (16) regarding comments documenting Stericycle’s inability to
assure compliance with a new permit was totally non-responsive to the éomments. Comments
were submitted, based on documents in DAQ’s own files, demonstrating the DAQ was aware
that Stericycle had not complied with key requirements during the current permit period. DAQ’s
“Response” fails to mention any of this, only saying that Title V “...anticipate that a source
could have compliance problems...” Yet DAQ fails to address the specific violations that they
themselves notified Stericycle about.

DAQ wrote in their “Response” that “Comments were made that Stericycle’s Title V
permit should not be renewed,” because DAQ has “failed to fulfill its regulatory and permitting
authority” and “has violated key mandates of Title V and the Clean Air Act”. The comment
went on to say that “Stericycle has not demonstrated that it can assure compliance with a new

Title V permit”.

With respect to the comment regarding DAQ’s “failure to fulfill its regulatory and
permitting authority” and having “violated key mandates of Title V and the Clean Air

Act”, the commenter refers to various questions about the Stericycle facility addressed



in responses throughout this document. With respect to the comment that “Stericycle
has not demonstrated that it can assure compliance with a new Title V permit”, The
Clean Air Act and the Utah Administrative Code (UAC) anticipate that a source could
~ have compliqnce problems, and has procedures outlined to address those problems
(see R307-415-5¢ (8)(b)(iii) and R307-415-5¢ (8)(c)(iii)) both during permit renewal
and during the life of the permit. "
This response seems to be in response to comment 'made regarding warning letters the DAQ
submitted to Stericycle, yet DAQ’s response is inadequate and non-responsive to comments
which stated:
“DAQ Warning Letter Documents Stericycle’s Inability to Assure Compliance with
new Title V Permit:
As Stericycle has not been able to comply with key requirement of their current Title V
Permit, that DAQ cannot seriously argue that Stericycle will comply with a new
permit. On July 1, 2008, DAQ issued a warning letter to Stericycle entitled “Warning
Stericycle, Title V Permit Issued May 3, 2002.” This warning letter documented
violation of the Title V Permit by Stericycle, yet DAQ has been telling the public and
media that Stericycle has had no serious violations—but indeed these are serious and
demonstrate non-compliance. These are not mere paperwork violations, but are
serious instances of Stericycle failing to provide documentations of compliance with
their permit. As Stericycle failed to submit compliance reports in accordance with
their permit requirements in the required and timely manner ...

The DAQ warning letter to Stericycle said: “On June 5, 2008, an inspector from Utah

* Vided footnote 1, Pgs. 6-7.
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Division of Air Quality...performed an annual inspection of Stericycle...during the
inspection and subsequent records review the inspector documented the following:

1. The annual compliance certification due by May 2, 2008 was not submitted to the
Division.

2, Title V monitoring reports for 2008 were not submitted every six months and a
reporting gap was found for August 2007.

- 3. Records showed an opacity observation on the emergency generator (unit EG) with
performed on July 3, 2007. No record was available to show whether a opacity
observation was taken (or scheduled to be taken between Januaryv and June 2008 on
the EG.

4. Records showed that 5 employees obtained 24 hour HMIWI operator certification
in February 2007. No records were submitted showing that these individual have
coMpleted (or are scheduled to complete) an annuql 4-hour refresher course due in
2008.

5. A semi-annual report under Condition I1.B.4.c.3 for period January 17, 2007 to
July 16, 2007 was not submitted.

On August 12, 2008, DAQ sent a follow-up letter requesting additional information.

This letter also stated that Stericycle was out of compliance during this period with

Conditions 1S (six month reporting) and with Condition ILB.4.c (semi-annual

reporting), vet the DAQ found that Stericycle submitted an annual certification listing

iy 3 L4 5
these as “in” compliance when they were not.”

3 Written comments submitted to Division of Air Quality, Department of Environmental Quality;
By Bradley Angel, Executive Director of Greenaction for Health and Environmental Justice Oct.
13, 2008, Pg 6.
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It should be noted that during the public comment period (August 5, 2008 to October 13,
2008) that DAQ requested a follow-up letter stating that Stericycle was out of compliance. Yet
DAQ’s response was:

With respect to the comment that “Stericycle has not demonstrated that it can assure
compliance with a new Title V permit”, The Clean Air Act and the Utah
Administrative Code (UAC) anticipate that a source could have complidnce problems,

and has procedures outlined to address those problems _(see R307-415-5¢ (8)(b)(iii)

and R307-415-5¢ (8)(c)(iii)) both during permit renewal and during the life of the

))6

permit.
The vided regulation states R307-415-5¢ (8):

“8) A compliance plan for all Part 70 sources that contains all of the

following:

(a) A description of the compliance status of the source with respect to all

applicable requirements.
(b) A description as follows:

(i) For applicable requirements with which the source is in compliance, a

statement that the source will continue to comply with such requirements.

(i1) For applicable requirements that will become effective during the permit

term, a statement that the source will meet such requirements on a timely basis.

(iii) For requirements for which the source is not in compliance at the time of

® Vided footnote 1, Pgs.6-7.
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permit issuance, a narrative description of how the source will achieve compliance

with such requirements.
(c) A compliance schedule as follows:

(i) For applicable requirements with which the source is in compliance, a

statement that the source will continue to comply with such requirements.

(ii) For applicable requirements that will become effective during the permit
term, a statement that the source will meet such requirements on a timély basis. A
statement that the source will meet in a timely manner applicable requirements that
become effective during the permit term shall satisty this provision, unless a more

detailed schedule is expressly required by the applicable requirement.

(i) A échedule of compliance for sources that are not in compliance with all
applicable requirements at the time of permit issuance. Such a schedule shall
include a schedule of remedial measures, including an enforceable sequence of

“actions with milestones, leading fo compliance with any applicable requirements for
which the source will be in noncompliance at the time of permit issuance. This
compliance schedule shall resemble and be at least as stringent as that contained in
any judicial consent decree or administrative order to which the source is subject.
Any such schedule of compliance shall be supplemental to, and shall not sanction

noncompliance with, the.applicable requirements on which it is based.

(d) A schedule for submission of certified progress reports every six months, or more

frequently if specified by the underlying applicable requirement or by the Executive

13



Secretary, for sources required to have a schedule of compliance to remedy a
violation.”
Ergo, DAQ’s own admission confirmed that Stericycle was not [emphasis added] in compliance
with DAQ’s own State regulations at the time the Stericycle’s permit renewal went out for public
comment. This non-compliance has raised issues going directly to the question of Stericycle’s
ability to assure compliance as required by the Clean Air Act, yet DAQ’s Response to Comments
did not in any way address the comments submitted on this issue.

In addition, in light of the chronic and frequent uses of the bypass stack by Stericycle, tﬁe
recent court ruling regarding these emissions may likely result in Stericycle’s inability to assure
compliance if a permit were properly written to include regulating bypasses.

DAQ “Response” (17) failed to respond at all to comments alleging serious and systemic
bias by DAQ towards Stericycle.

DAQ’s “Response” (19) admits they failed to process the permit application in a timely
manner, and their response attempting to justify that actually documents the violation and shows
our comments were correct. DAQ’s claim that they took longer than the law allows to process a
permit application because they were “...transitioning to a new data system that has delayed the
issuance of some permits” is completely unacceptable and not a legitimate justification. DAQ
does not even bother to explain why such a transition would delay permit reviews. This delay
clearly violated R307-415-7 a (e) (2) Whichvallows the DAQ Executive Secretary 18 months —
and not longer — to take final acﬁon on a permit application from the date the application was
filed. DAQ’s claim that “This delay has not adversely affected the regulation of Stericycle

ecause there have been no substantive changes in their operation” is not adequate or r. ive.
b e there have been bstant hanges in th tion” t ad te or responsive

DAQ’s own files show that Stericycle was in violation of compliance reporting requirements, so
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it cannot be claimed that there has not been an adverse affect. In addition, DAQ’s allowing the
incinerator to operate with a permit that should have expired pursuant to the law’s requirements
did have an adverse affect on the surrounding community that is breathing the emissions from a
facility that was not operating pursuant to the permit requirements of Title V that required timely
processing of permits.

DAQ’s “Response” (22) regarding DAQ’s mischaracterization of the facility as a medical
waste incinerator is non-responsive and inadequate. DAQ repeatedly has referred to this facility
solely as a medical waste incinerator despite the fact it is not solely a medical waste incinerator.
The Division of Environmental Quality Divislion of Solid and Hazardous Waste solid waste
permit referred to by DAQ is not an air quality permit and should not be used to justify burning
non-medical wastes, nor should it be used to disguise the true nature of the facility.

DAQ’s “Response” (21) and (23) does not address the comments about DAQ bias in the
permit process, or tainting of that process, by DAQ’s use of the term “permit renewal’ in the
notice documents for the public comment period. The use of the words “permit renewal,” instead
of “Proposed” permit renewal, does taint the process and implies a predetermined outcome. This
tainting of the process could lead some members of the public to decide that theré is not point in
participating in a permit process and comment period because the “fix is in.”

DAQ’s “Response” (25) regarding missing files during a GRAMA file review is
incorrect. DAQ admits that there were two separate reviews (conducted by appellant
Greenaction), but failed to state the reason for this: a huge number of documents were not
provided during the first file review.

DAQ’s “Response” (26) and (27) regarding “Actual Emissions” is inadequate. DAQ
points to a definition that says “Actual Emissions” refer to “emissions from normal source
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operations.” In fact, normal source operations include start up and shut down, yet these are not
included in “Actual Emissions” as these emissions are not monitored. Emissions during upset
conditions are not monitored, yet the pollution that results from all the uses of the bypass stack

are very “actual” in their emissions of a wide range of hazardous air pollutants and particulates.

In addition, DAQ’s claim here that stack tests done once or twice a year, even without DAQ staff
present, somehow is a valid representation of “actual emissions’ can not be upheld. These rare —
and sometimes unsuéervised — tests, at best are a snapshot, but in no way can determine actual
emissions.

DAQ’s “Response” (28) to comments regarding understating of emissions is incorrect
and misleading. DAQ’s claim that “During periods of start-up and shut-down, no waste feed is
burned is simply not correct. There is likely some waste material residue in the incinerator and
stack, so emissions occur as a result of burning whatever residue may be in the incinerator
chamber and stack.

DAQ’s “Response” (29) about Stericycle’s problems with bypasses only gives the
number of upset bypasses for two years, yet this permit went on for seven years. The response is
thus incomplete and inadequate.

DAQ’s “Response” (31) is incorrect when it states that “DAQ permitting staff were not
invited to, were ﬁot aware of...” a meeting between appellants and DAQ. DAQ permitting staff
certainly were invited as this meeting was specifically set up to discuss the permitting of this
facility. Top DAQ officials participated as well as other staff.

DAQ’s “Response” (35) is non-responsive to the comment that DAQ staff improperly

investigated a member of the public. DAQ’s “Response” that they “Googled” the name of a
commenter is non-responsive to the comment that such a use of government staff time is
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improper and irrelevant to the mission of the DAQ as a supposedly unbiased regulatory agency.
DAQ “Response” (36) was directed towards a comment that was made that it’s not clear
whether or not the facility is in compliance vﬁth PM 2.5 requirements. DAQ wrote:
As of the time of thfs permit there are no PM 2.5 designations. The North Salt Lake
area has not been designated for PM 2.5 requirements, and Stericycle does not trigger
PSD rules.”’ |
This seems to be response to a comment regarding PM 2.5 microns.® It should be noted DAQ
monitoring section has been monitoring for PM 2.5 for years, as the EPA promulgated in 2006.
It should also be noted once it was promulgated to monitor for PM 2.5, regulatory agencies are
required to limit the amount of PM 2.5 in the ambient air shed such that there is no exceedance
of the 35 micrograms per cubic meter concentration, average over a 24-hour period. Regulatory
authorities were notified by EPA regarding this standard and were requested to place limits on
industrial and vehicle emissions for PM 2.5 emissions. If, within a three-year period, this did not
occur then EPA would designate the area in question as “non-attainment” for PM 2.5. Currently
EPA (as of January 15, 2009) is in the process of seeking public comment for the designation of
the area in which Stericycle is loc;alted (i.e., Davis County, Utah) as being in non-attainment for
PM2.5.
Comments were made and questions were raised about bypasses at the Stericycle facility.
A comment was made that DAQ is providing understated numbers of bypasses because
Stericycle does not report bypasses associated with start up and shut down.

The DAQ Response to Comment document was not complete in regards to regulatory

7 Vide footnote 1, Pg.11.
¥ Written Comments submitted to Division of Air Quality, Department of Environment of
Quality: By Cindy King, Utah Chapter of the Sierra Club, Oct. 13, 2008
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information on Start-up, Shutdown and Malfunction plan. As matter of fact, DAQ violated the
EPA rule of 1994 in regards to Start-up, Shutdown, and Malfunction plan (SSM). In brief, it
requires the following: (1) SSM plan requires that source to comply during period of SSM. 2)
SSM plans must be reviewed and approved by permitting authorities, like any other applicable
requirements. (3) SSM plans are unconditionally available to the public, such that they
could participate in evaluating their adequacy in the permit approval process. [emphasis
added]. Finally (4) SSM plan provisions are a directly enforceable requirement. This was

adjudicated in a recent U.S. Court of Appeals of the D.C. Circuit Sierra Club v. EPA [No. 02-

1135]. This decision found that emissions during Start-ups, Shutdowns and Malfunctions are not
exempted from meeting Clear Air Act’s requirement of MACT standards and/or another
applicable requirements of the Clean Air Act.
The following is DAQ response to comment “(46) A comment was made that the bypass stack
has no devices for pollution control.
The bypass stack is used during malfunctions, start ups, and shut downs. Waste is not
being fed to the incinerator during those times. During malfunctions, gaseous
emissions from the remaining waste are burned-off in the secondary chamber before
passing through the bypass stack. During startup and shutdown there is no waste in
the incinerator.”®
This is in error, since the response is referring to a device in the bypass stack in regards to the

pollution control devices for the bypass stack. As the vide mentioned EPA rule of 1994, and

Sierra Club v EPA states controlling emission during Start-up, Shutdown and Malfunction

when the bypass stack would be used, independent of the other pollution control devises. DAQ

® Vide footnote 1, pg 13.
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failed to address the possibility that during malfunction residual materials could bypass the
secondary chamber where the current pollution control devices are located, as the material passes
through to the main stack. Currenﬂy, the bypass stack has no pollution control device—merely a
flap. This is a direct violation of the regulatory requirement for Start-up, Shutdown and
Malfunctions. Another error with DAQ analysis is that residual material could be, and are, in the
bypass stack during Start-up, Shutdown, and Malfunctions.

The DAQ’s failure in enforcing the necessary statutory and regulatory requirements in
reviewing of Stericycle Title V permit renewal establishes a lack of due diligence in their
authorization. The DAQ has not established that Stericycle will be in compliance with the
statutory and regulatory requirements of the Clean Air Act Title V requirements.

DAQ’s “Response” (37) about bypass emissions during start up and shut down is simply
incorrect in that DAQ claims “...there is no waste in the incinerator during those times.” While
waste feeds may havé been stopped during start up and shut down, there is still some waste
residue in the incinerator during these times, resﬁlting in some amount of emissions.

DAQ’s “Response” (40) clearly contradicts the explicit language of the Title V Operating
Permit that they themselves cite regarding the requirement that the permittee “shall install,
calibrate., maintain, and operate a device or method for measuring the use of the bypass stack
including date, time and duration.” The claim that somehow this language does not require
monitoring of bypass emissions is without merit and clearly contradicted by the language of
DAQ’s own permit.

DAQ’s “Response” (47) stating they have no record of a complaint being filed about a
bypass incident that included black smoke coming out of the stack for about three hours

highlights a huge problem with DAQ’s inadequate regulation of this incinerator. A complaint
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was called into DAQ with several witnesses present. The fact that DAQ may not have written
down the complaint information is a serious problem is a great concern.

DAQ’s “Response” (50) is incorrect about the original siting of the facility being
approved partly oﬁ the basis of no residences at the time being within one mile of the incinerator.
DAQ has been made aware of this document for many years. |

DAQ’s “Response” (51) is non-responsive about DAQ’s misrepresentation of the nature
of the facility. The canned response from DAQ does not respond to the comments submitted.

V. REQUESTED REMEDIES FROM EPA REGION 8

The remedies that the Petitioners are requesting;

(1) EPA Region 8 deny this approval order for Stericycle’s Title V permit renewal.

(2) EPA Region 8 proceeds with over-file procedures.

(3) EPA Region 8 issues an order to Stericycle to stop operation until all assurance that non-
compliance issues have been address and remedied and that DAQ conducts an unbiased and
properly noticed permit process.

(4) EPA Region 8 requires the pollution control devices are in place on the bypass stack prior to
any Start-up, Shutdown and Malfunction occurring.

(5) EPA Region 8 requires Stericycle and DAQ to be in compliance with all statutory and
regulatory requirements prior DAQ issuing any Title V permit to Stericycle with Region 8

oversight present.

Submitted by,

Cindy King

Concerned Salt Lake City Area Residents Against the Stericycle Incinerator
2963 South 2300 East

Salt Lake City, Utah 84109
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And

Bradley Angel, Executive Director

Greenaction for Health and Environmental Justice
1095 Market Street, Suite 712

San Francisco, CA 94103 and

PO Box 1078

Moab, Utah 84532
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Lorane F. Hebert, Leslie A. Hulse, Susan T. Conti, John P.
Wagner, William H. Lewis Jr., Thomas J. Graves, Richard S.
Wasserstrom, and Maurice H. McBride were on the brief for
intervenors in support of respondent. Sam Kalen, Michael A.
McCord, Jeffrey C. Nelson, Richard A. Penna, Michael B.
Wigmore, David F. Zoll entered appearances.

Before: ROGERS, TATEL, Circuit Judges, and RANDOLPH,
Senior Circuit Judge.

Opinion for the Court by Circuit Judge ROGERS.
Dissenting opinion by Senior Circuit Judge RANDOLPH.

ROGERS, Circuit Judge: Petitioners challenge the final rules
promulgated by the Environmental Protection Agency
exempting major sources of air pollution from normal emission
standards during periods of startups, shutdowns, and
malfunctions (“SSM”) and imposing alternative, and arguably
less onerous requirements in their place." Because the general
duty that applies during SSM events is inconsistent with the
plain text of section 112 of the Clean Air Act (“CAA”), even
accepting that “continuous” for purposes of the definition of
“emission standards” under CAA section 302(k) does not mean
unchanging, the SSM exemption violates the CAA’s
requirement that some section 112 standard apply continuously.
Accordingly, we grant the petitions and vacate the SSM
exemption.

1 40 C.F.R. § 63.6(e)(I)(i);, (H(L), and (h)(1).
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CAA section 112 designates over one hundred pollutants as
“hazardous,” 42 U.S.C. 8§ 7412(b)(1), and directs the
Administrator of EPA to list all categories of “major sources”
of hazardous air pollutants (“HAPs”), id. § 7412(c)(1), and to
establish for each “emissions standards” requiring “the
maximum degree of reduction in emissions,” id. § 7412(d)(2).
These controls are referred to as maximum achievable control
technology (“MACT?”) standards. See Natural Resources Def.
Council v. EPA, 489 F.3d 1364, 1368 (D.C. Cir. 2007). Section
112 also sets a “MACT floor,” id., requiring that standards
“shall not be less stringent than the emission control that is
achieved in practice by the best controlled similar source,” 42
U.S.C. § 7412(d)(3). After eight years, under section 112(f),
EPA is to revisit and potentially revise the emissions standards
for each source category to ensure that they “provide an ample
margin of safety to protect public health,” id. § 7412(f)(2)(A).
“Emission standard” is defined in section 302(k) as “a
requirement established by the State or the Administrator which
limits the quantity, rate, or concentration of emissions of air
pollutants on a continuous basis, including any requirement
relating to the operation or maintenance of a source to assure
continuous emission reduction, and any design, equipment, work
practice or operational standard promulgated under this
chapter.” 42 U.S.C. § 7602(k).

In addition to revising section 112, the 1990 Amendments
also added Title V, which establishes a permit program to better
monitor compliance with emissions standards. “Each permit. ..
shall include enforceable emission limitations and standards, a
schedule of compliance, . . . and such other conditions as are
necessary to assure compliance with applicable requirements of
this chapter.” 1d. 8 7661c(a). Sources are required to certify
that they are in compliance with the applicable requirements of
the permit “and to promptly report any deviations from permit
requirements to the permitting authority.” 1d. 8 7661b(b)(2).
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Title V further creates a “permit shield” for sources, ensuring
that compliance with the permit is “deemed compliance with
other applicable provisions” of the CAA. Id. § 7661c(f). “Any
permit application, compliance plan, permit, and monitoring or
compliance report” under Title V must be “ma[d]e available to
the public.” 1d. § 7661a(b)(8).

In the 1970s EPA had determined that excess emissions
during SSM periods are not considered violations of CAA
emissions standards under section 111.2 Although sources were
“exempt[ed] from compliance with numerical emissions limits”
during SSM events, 42 Fed. Reg. 57,125, EPA required that
“[a]t all times, including periods of [SSM], owners and
operators shall, to the extent practicable, maintain and operate
any affected facility including associated air pollution control
equipment in a manner consistent with good air pollution control
practice for minimizing emissions,” 40 C.F.R. § 60.11(d). EPA
refers to sources’ obligation to minimize emissions to the
greatest extent possible as the “general duty” standard. See, e.g.,
70 Fed. Reg. 43,992, 43,993 (July 29, 2005).

In 1994, EPA adopted the SSM exemption for section 112.
National Emission Standards for [HAPs] for Source Categories:
General Provisions, 59 Fed. Reg. 12,408 (Mar. 16, 1994) (“1994
Rule”).® Each source was thus exempted from the numerical

2 Standards of Performance for New Stationary Sources, 42
Fed. Reg. 57,125 (Nov. 1, 1977); see, e.g., 51 Fed. Reg. 27,956,
27,970 (Aug. 4, 1986). Section 111 left to the Administrator’s
discretion the establishment of emissions standards for pollutants from
sources while section 112 mandated the establishment of emissions
standards for over 100 HAPs. See New Jersey v. EPA, 517 F.3d 574,
580 n.1 (D.C. Cir. 2008).

3 “The General Provisions have the legal force and effect of
standards, and they may be enforced independently of relevant
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limits set for emission control pursuant to section 112 and only
the general duty would apply. However, in order to avoid a
blanket exemption, EPA required each source to develop and
implement an SSM plan. “The purpose of the plan [was] for the
source to demonstrate how it will do its reasonable best to
maintain compliance with the standards, even during [SSMs].”
Id. at 12,423. Each SSM plan was to “describe[], in detail,
procedures for operating and maintaining the source during
periods of [SSM] and a program of corrective action for
malfunctioning process and air pollution control equipment used
to comply with the relevant standard.” Id. at 12,439. The EPA
Administrator could require changes to the SSM plan if it was
inadequate. Id. at 12,440. The plan was incorporated by
reference into the source’s Title V permit, 59 Fed. Reg. at
12,439, and thereby subject to prior approval by the State
permitting authority, 58 Fed. Reg. 42,760, 42,768 (Aug. 11,
1993). Under the CAA, the SSM plan was to be made publicly
available, 42 U.S.C. § 7661a(b)(8), and served as a safe harbor
during SSM events, id. § 7661c(f).

In 2002, EPA removed the requirement that a source’s Title
V permit incorporate the SSM plan, and instead determined that
a source’s Title V permit must simply require the source to
adopt an SSM plan and to abide by it.* Because the SSM plan
was no longer itself part of the permit and could be revised

standards.” 59 Fed. Reg. at 12,408. The requirements of the General
Provisions are superceded by any category-specific standard. See id.
at 12,409.

4 National Emission Standards for Hazardous Air Pollutants
for Source Categories: General Provisions; and Requirements for
Control Technology Determinations for Major Sources in Accordance
with Clean Air Act Sections, Sections 112(g) and 112(j), 67 Fed. Reg.
16,582 (Apr. 5, 2002) (“2002 Rule”).
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without formal revision of the permit, it was no longer subject
to prior approval, and was no longer eligible for the permit
shield. Id.  Additionally, “to minimize the unnecessary
production of the SSM plan,” 66 Fed. Reg. 16,318, 16,326 (Mar.
23, 2001), the SSM plan was to be made publicly available only
upon request. Id. The Sierra Club sought reconsideration and
filed a petition for review of the 2002 Rule, and as part of a
settlement agreement, EPA proposed “modest” changes to the
SSM plan regulations, 67 Fed. Reg. 72,875, 72,879 (Dec. 9,
2002), namely that sources must submit their SSM plans to the
permitting authority along with their Title V permit applications.

In the final rule adopted in 2003, however, EPA “decided
instead to adopt a less burdensome approach,” requiring
members of the public to make a “specific and reasonable
request” of the permitting authority to request the SSM plan
from the source. 68 Fed. Reg. at 32,591. The Sierra Club
challenged the 2003 Rule in a new petition for review, which
was consolidated with its previous challenge. The Natural
Resources Defense Council (“NRDC”) also filed a petition for
reconsideration on the ground that any limitation on the public
availability of the SSM plans was unlawful. EPA agreed to take
comment on the new SSM provisions, and the consolidated
cases were held in abeyance pending reconsideration.

In 2006, EPA retracted the requirement that sources

5 National Emission Standards for Hazardous Air Pollutants
for Source Categories: General Provisions; and Requirements for
Control Technology Determinations for Major Sources in Accordance
with Clean Air Act Sections, Sections 112(g) and 112(j), 68 Fed. Reg.
32,586, 32,591 (May 30, 2003) (“2003 Rule”)
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implement their SSM plans during SSM periods.® According to
EPA, “[t]his is consistent with the concept that the plan specifics
are not applicable requirements [under Title V] and thus cannot
be required to be followed. Nonetheless, the general duty to
minimize emissions remains intact and is the applicable
requirement.” 70 Fed. Reg. 43,992, 43,994 (Jul. 29, 2005).
Post-event reporting requirements provided that sources must
describe what actions were taken to minimize emissions “any
time there is an exceedance of an emission limit . . . and thus a
possibility that the general duty requirement was violated.” 71
Fed. Reg. at 20,448. EPA clarified that reporting and
recordkeeping is only required when a start up or shut down
caused the applicable emission standard to be exceeded, and “for
any occurrence of malfunction which also includes potential
exceedances.” Id. at 20,447. EPA also eliminated the
requirement that the Administrator obtain a copy of a source’s
SSM plan upon request from a member of the public and
determined that the public may only access those SSM plans
obtained by a permitting authority. The permitting authorities,
in turn, “still have the discretion to obtain plans requested by the
public, but will not be required to do so.” Id.

Petitioners’ now contend that the exemption from

6 National Emission Standards for Hazardous Air Pollutants:
General Provisions, 71 Fed. Reg. 20,446, 20,447 (Apr. 20, 2006)
(2006 Rule”).

7 The Coalition for a Safe Environment (“CFASE”)
petitioned for reconsideration of EPA’s conclusion that a source’s
“Title V permit will assure its compliance with the general duty to
minimize emissions during [SSM] events merely by requiring the
facility to file areport after such an event.” CFASE, Comment Letter,
Petition for Reconsideration of “National Emission Standards for
Hazardous Air Pollutants: General Provisions,” 71 Fed. Reg. 20,446
(June 19, 2006). EPA denied reconsideration, 72 Fed. Reg. 19,385
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compliance with emissions standards during SSM events is both
unlawful and arbitrary, and that the 2002, 2003, and 2006 rules
unlawfully and arbitrarily fail to “assure compliance” with
“applicable requirements” under Title V. Upon determining that
we have jurisdiction, we turn to petitioners’ challenges to the
rules.

The CAA provides that “[a]ny petition for review under this
subsection shall be filed within sixty days from the date notice
of such promulgation, approval, or action appears in the Federal
Register.” 42 U.S.C. 8 7607(b)(1). EPA maintains that
petitioners have waived their challenge to the SSM exemption
by not challenging the 1994 Rule articulating that the general
duty standard replaces section 112 emissions standards during
SSM events. Petitioners, noting that “EPA received repeated
comments on the illegality of its SSM exemption in the course
of its rulemaking -- which covered more than six years,
generated three separate proposals and necessitated three
petitions for reconsideration,” Petrs. Br. 29, respond that
“rulemakings that significantly change the context for a
regulatory provision can re-open it for comment, even if an
agency does not change the provision itself,” id., and that this is
what happened here.

Under the reopening doctrine, the time for seeking review
starts anew where the agency reopens an issue “by holding out
the unchanged section as a proposed regulation, offering an
explanation for its language, soliciting comments on its
substance, and responding to the comments in promulgating the

(Apr. 18, 2007), and CFASE petitioned for review. This petition
along with the other challenges to the 2006 Rule were consolidated
with the previous petitions for review.



9

regulation in its final form.” Am. Iron & Steel Inst. v. EPA, 886
F.2d 390, 397 (D.C. Cir. 1989); see P&V Enters. v. U.S. Army
Corps of Eng’rs., 516 F.3d 1021, 1023-24 (D.C. Cir. 2008);
Ohiov. EPA, 838 F.2d 1325, 1328 (D.C. Cir. 1988). In its 2003
rulemaking, EPA discussed revisions to its SSM plan
requirements, but asserted that “[n]othing in these revisions is
intended . . . to change the general principle that compliance
with a MACT standard is not mandatory during periods of
[SSM].” 67 Fed. Reg. at 72,880. In response to Sierra Club’s
comments questioning the legality of the SSM exemption, EPA
stated: “We believe that we have discretion to make reasonable
distinctions concerning those particular activities to which the
emission limitations in a MACT standard apply, and we,
therefore, disagree with the legal position taken by the Sierra
Club.” 2003 Rule, 68 Fed. Reg. at 32,590. However, “when the
agency merely responds to an unsolicited comment by
reaffirming its prior position, that response does not create a
new opportunity for review. Nor does an agency reopen an
issue by responding to a comment that addresses a settled aspect
of some matter, even if the agency had solicited comments on
unsettled aspects of the same matter.” Kennecott Utah Copper
Corp. v. Dep’t of Interior, 88 F.3d 1191, 1213 (D.C. Cir. 1996);
see also Am. Iron, 886 F.2d at 398. Moreover, when EPA
received unsolicited comments on this issue in its 2006
rulemaking, it explained that “[t]hese commenters raise issues
that are outside of the scope of this rulemaking. The general
duty provision has been in place since 1994.” 71 Fed. Reg. at
20,449; cf. PanAmSat Corp. v. FCC, 198 F.3d 890, 897 (D.C.
Cir. 1999). Suchagency conduct is not tantamount to an actual
reopening.

However, petitioners contend that the 2006 Rule “has
completely changed the regulatory context for its SSM
exemption by stripping out virtually all of the SSM plan
requirements that it created to contain that exemption.” Petrs.
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Br. at 29. In Kennecott, this court established that an “agency’s
decision to adhere to the status quo ante under changed
circumstances” can “constructively reopen[]” a rule “by the
change in the regulatory context.” 88 F.3d at 1214. A
constructive reopening occurs if the revision of accompanying
regulations “significantly alters the stakes of judicial review,”
id. at 1227, as the result of a change that “could have not been
reasonably anticipated,” Envtl. Def. v. EPA, 467 F.3d 1329,
1334 (D.C. Cir. 2006).

Petitioners recount, and EPA does not dispute, that:

To avoid creating a “blanket exemption from emission
limits,” EPA’s 1994 rule required that (1) sources
comply with their SSM plans during periods of SSM;
(2) SSM plans be reviewed and approved by permitting
authorities like any other applicable requirement; (3)
SSM plans be unconditionally available to the public,
which could participate in evaluating their adequacy in
the permit approval process; and (4) SSM plan
provisions be directly enforceable requirements. 59
Fed. Reg. at 12423 []. In the rulemakings challenged
here, however, EPA has eliminated all of these
safeguards. SSM plans are no longer enforceable
requirements, and EPA has expressly retracted the
requirement that sources comply with them. 71 Fed.
Reg. at 20447 []. EPA also has eliminated any
requirement that SSM plans be vetted for adequacy and
any opportunity for citizens to see or object to them.

1d. [J.

Petrs. Br. at 29-30. These are not mere “minor changes,” Envtl.
Def., 467 F.3d at 1333. In so modifying the SSM plan
requirements, EPA has constructively reopened the SSM
exemption. While the text of the general duty itself did not
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change, “EPA has completely changed the regulatory context for
its SSM exemption by stripping out virtually all of the SSM plan
requirements that it created to contain the exemption.” Petrs.
Br. at 29 (emphasis in original).

EPA’s modifications to the SSM plan requirements created
a different regulatory construct as to the means of measuring
compliance with the general duty. Because the general duty
does not include any “numerical emissions limits,” 42 Fed. Reg.
at 57,125, the general duty assumes new shape depending on the
means used to capture that standard. In 1994, EPA determined
that compliance with the general duty on its own was
insufficient to prevent the SSM exemption from becoming a
“blanket” exemption. It established the SSM plan requirements
precisely because the general duty was inadequate. Now EPA
has removed these necessary safeguards. Because the general
duty was defined in 1994 through and housed in the four walls
of the SSM plan requirements, EPA’s modifications to those
requirements have eliminated the only effective constraints that
EPA originally placed on the SSM exemption. The fact that the
regulatory terms defining “the general duty” itself are
unchanged is legally irrelevant because the other “extensive
changes. .. significantly alter[ed] the stakes of judicial review,”
Kennecott, 88 F.3d at 1226-27. Just as the court in Kennecott
agreed with industry that the agency had constructively
reopened a regulation when itincorporated amended regulations
that expanded available remedies and thus altered its financial
incentives for challenging the regulation, so too here from the
perspective of environmental petitioners’ interests and allocation
of resources the general duty “may not have been worth
challenging in [1994], but the [revised] regulations gave [that
duty] a new significance,” id. at 1227. In Kennecott, there were
“new and potentially more onerous provisions,” id., facing
industry; here petitioners face a blanket exemption and a more
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onerous task in effecting compliance with HAP emission
standards during SSM events.

Although EPA asserts that “the duty to minimize emissions
is not inextricably linked to the SSM plan,” Resp. Br. at 24, the
rulemaking record shows that “the general duty requirement and
the SSM plan requirements were both elements of a package
deal that EPA devised and sold to the public as adequate
protection from [HAPs] during SSM events,” Petrs. Reply Br.
at 12. When commenters raised objections to the SSM
exemption in 1994, EPA’s direct response relied upon the SSM
plan as a justification for the relaxed standard:

The EPA believes, as it did at proposal, that the
requirement for a[n] [SSM] plan is a reasonable bridge
between the difficulty associated with determining
compliance with an emission standard during these
events and a blanket exemption from emission limits.
The purpose of the plan is for the source to
demonstrate how it will do its reasonable best to
maintain compliance with standards, even during
[SSMs].”

59 Fed. Reg. at 12,423. EPA attempts now to dismiss this
statement as mere “inartful[] word[ing],” Resp. Br. at 27, but the
fact that EPA’s entire discussion of the proper standard to apply
during SSM events invoked the SSM plan provisions confirms
that the SSM plan and general duty standard are inextricably
linked. Indeed, the explicit purpose of the SSM plan as devised
in 1994 was to “ensure” that facility owners abide by the general
duty. 59 Fed. Reg. at 12,439.

Shifting from a regulatory scheme based on a mandatory
SSM plan that was part of a source’s Title V permit, which is
subject to prior approval with public involvement, see 42 U.S.C.
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88§ 7661a(b)(6), to a regulatory scheme with a non-mandatory
plan providing for no such approval or involvement but only
after-the-fact reporting changed the calculus for petitioners in
seeking judicial review, id., and thereby constructively reopened
consideration of the exemption from section 112 emission
standards during SSM events. Petitioners’ challenges to the
SSM exemption are therefore timely.

On the merits, petitioners contend that EPA’s decision to
exempt major sources from compliance with section 112
emissions standards during SSM events is contrary to the plain
text of the statute and arbitrary and capricious in any event.
EPA and Industry Intervenor respond that EPA’s general-duty
requirement during SSM events is a lawful interpretation of the
statute and a reasonable way to reconcile the need to minimize
emissions with the inherent technological limitations during
SSMevents. Challenges to EPA’s interpretation of the CAA are
governed by Chevron U.S.A., Inc. v. NRDC, 467 U.S. 837, 842-
843 (1984), in which “the court, as well as the agency, must give
effect to the unambiguously expressed intent of Congress.”
Only if the statute is silent or ambiguous on a particular issue,
may the court defer to the agency’s reasonable interpretation.
Id. at 844. The CAA provides that the court may reverse any
agency action found to be “arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law.” 42 U.S.C.
8 7607(d)(9)(A).

Section 112(d) provides that “[e]missions standards”
promulgated thereunder must require MACT standards. 42
U.S.C. § 7412(d)(2). Section 302(k) defines “emission
standard” as “a requirement established by the State or the
Administrator which limits the quantity, rate, or concentration
of emissions of air pollutants on a continuous basis, including
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any requirement relating to the operation or maintenance of a
source to assure continuous emission reduction, and any design,
equipment, work practice or operational standard promulgated
under this chapter.” Id. § 7602(k). Petitioners contend that,
contrary to the plain text of this definition, “EPA’s SSM
exemption automatically excuses sources from compliance with
emission standards whenever they start up, shut down, or
malfunction, and thus allows sources to comply with emission
standards on a basis that is not ‘continuous.”” Petrs. Br. at 23.
EPA responds that the general duty that applies during SSM
events “along with the limitations that apply during normal
operating conditions, together form an uninterrupted, i.e.,
continuous, limitation because there is no period of time during
which one or the other standard does not apply,” Respt.’s Br. at
31. “Although Chevron step one analysis begins with the
statute’s text,” the court must examine the meaning of certain
words or phrases in context and also “exhaust the traditional
tools of statutory construction, including examining the statute’s
legislative history to shed new light on congressional intent,
notwithstanding statutory language that appears superficially
clear.” Am. Bankers Ass’n v. Nat’l Credit Union Admin., 271
F.3d 262, 267 (D.C. Cir. 2001) (citations and quotation marks
omitted).

EPA suggests that the general duty is “part of the operation
and maintenance requirements with which all sources subject to
a section 112(d) standard must comply,” Respt.’s Br. at 33,
pointing to section 302(k)’s statement that an “emission
standard” includes *“any requirement relating to the operation or
maintenance of a source to assure continuous emission
reduction,” 42 U.S.C. § 7602(k). Section 302(k)’s inclusion of
this broad phrase in the definition of “emission standard”
suggests that emissions reduction requirements “assure
continuous emission reduction” without necessarily
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continuously applying a single standard. Indeed, this reading is
supported by the legislative history of section 302(k):

By defining the terms “‘emission limitation,” ‘emission
standard,” and ‘standard of performance,” the
committee has made clear that constant or continuous
means of reducing emissions must be used to meet
these requirements. By the same token, intermittent or
supplemental controls or other temporary, periodic, or
limited systems of control would not be permitted as a
final means of compliance.

H.R. Rep. 95-294, at 92 (1977), as reprinted in 1977
U.S.C.C.A.N.1077,1170. “Congress’s primary purpose behind
requiring regulation on a continuous basis” appears, as one
circuit has suggested, to have been “to exclude intermittent
control technologies from the definition of emission
limitations,” Kamp v. Hernandez, 752 F.2d 1444, 1452 (9th Cir.
1985).

When sections 112 and 302(k) are read together, then,
Congress has required that there must be continuous section
112-compliant standards. The general duty is not a section 112-
compliant standard. Admitting as much, EPA states in its brief
that the general duty is neither “a separate and independent
standard under CAA section 112(d),” nor “a free-standing
emission limitation that must independently be in compliance”
with section 112(d), nor an alternate standard under section
112(h). Respt.’s Br. 32-34. Because the general duty is the only
standard that applies during SSM events — and accordingly no
section 112 standard governs these events — the SSM exemption
violates the CAA’s requirement that some section 112 standard
apply continuously. EPA has not purported to act under section
112(h), providing that a standard may be relaxed “if it is not
feasible in the judgment of the Administrator to prescribe or
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enforce an emission standard for control of a [HAP],” id. §
7412(h)(1), based on either a (1) design or (2) source specific
basis, id. § 7412(h)(2)(A), (B).

EPA’s suggestion that it has “discretion to make reasonable
distinctions concerning those particular activities to which the
emission limitations in a MACT standard apply,” 68 Fed. Reg.
at 32,590, belies the text, history and structure of section 112.
“In 1990, concerned about the slow pace of EPA’s regulation of
HAPs, Congress altered section 112 by eliminating much of
EPA’s discretion in the process.” New Jersey, 517 F.3d at 578.
In requiring that sources regulated under section 112 meet the
strictest standards, Congress gave no indication that it intended
the application of MACT standards to vary based on different
time periods. To the contrary, Congress specifically permitted
the Administrator to “distinguish among classes, types, and sizes
of sources within a category or subcategory in establishing such
standards,” CAA § 112(d)(1), 42 U.S.C. § 7412(d)(1).
Additionally, while recognizing that in some instances it might
not be feasible to prescribe or enforce an emission standard
under 8 112, Congress provided in section 112(h) for
establishment of “work practice” or “operational” standards
instead, but, as petitioners point out, “strictly limited this
exception by defining ‘not feasible . . .” to include only [two
types of] situations,” Petrs. Br. 9, and did not authorize the
Administrator to relax emission standards on a temporal basis.
See NRDC, 489 F.3d at 1374.

In sum, petitioners’ challenge to the exemption of major
sources from normal emission standards during SSM is
premised on a rejection of EPA’s claim of retained discretion in
the face of the plain text of section 112. “Where Congress
explicitly enumerates certain exceptions to a general prohibition,
additional exceptions are not to be implied, in the absence of a
contrary legislative intent”. NRDC, 489 F.3d at 1374 (quoting
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TRW Inc. v. Andrews, 534 U.S. 19, 28 (2001)). The 1990
Amendments confined the Administrator’s discretion, see New
Jersey, 517 F.3d at 578, and Congress was explicit when and
under what circumstances it wished to allow for such discretion,
id. at 582. “EPA may not construe [a] statute in a way that
completely nullifies textually applicable provisions meant to
limit its discretion.” New Jersey, 517 F.3d at 583 (quoting
Whitman, 531 U.S. at 485).

Accordingly, we grant the petitions without reaching
petitioners’ other contentions, and we vacate the SSM
exemption. See New Jersey, 517 F.3d at 583 (citing Allied
Signal, Inc. v. U.S. Nuclear Regulatory Comm’n, 988 F.2d 146,
150-51 (D.C. Cir. 1993)).



RANDOLPH, Senior Circuit Judge, dissenting: | do not
agree that we have jurisdiction over Sierra Club’s petition for
judicial review. The original regulations at issue, 40 C.F.R.
8 63.6(e)—(h) (1994), exempt periods of startup, shutdown, and
malfunction from opacity and non-opacity emission standards.
When EPA promulgated these regulations in 1994, Sierra Club
took no legal action. Yet under the Clean Air Act a petition for
judicial review of an EPA regulation must be filed within 60
days of the regulation’s publication in the Federal Register. 42
U.S.C. 8§ 7607(b)(1).

Of course an agency may give notice and ask for comment
on whether an existing regulation should be modified or
repealed or retained, or it may indicate in response to comments
that it has reconsidered the regulation. See Kennecott Utah
Copper Corp.v. Dep’tof Interior, 88 F.3d 1191, 1214 (D.C. Cir.
1996). Or an agency may give its regulation new significance
by altering other regulations incorporating it by reference. See
id. at 1226-27. In any one of these situations the 60-day period
would begin to run again. But nothing of the sort occurred here.
According to Sierra Club, EPA’s rulemakings in 2002, 2003,
and 2006 rendered enforcement of the 1994 startup, shutdown,
and malfunction regulations more difficult. Petr.’s Br. at 29.
Even if true,’ that could hardly have amounted to agency
“action” re-promulgating the 1994 regulations, which is what
8 7607(b)(1) requires as a prerequisite for judicial review. After

The majority opinion makes a factual error when it
suggests that the new startup, shutdown, and malfunction
regulations have eliminated a prior requirement that EPA
approve startup, shutdown, and malfunction plans in the course
of its review of Title V permits. Maj. Op. at 12. In fact, the
plans were merely incorporated by reference into Title V
permits; there has never been any requirement that EPA review
or approve the plans before approving permits. See 66 Fed. Reg.
16,318, 16,326 (2001); see also 40 C.F.R. § 63.6(e)(3)(viii)
(1998); 67 Fed. Reg. 16,582, 16,587 (2002).
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all, Sierra Club’s complaint is not that the 1994 regulations are
now hard to enforce; it is instead that the 1994 regulations are
invalid and always have been. The recent rules did not alter the
exemption for startup, shutdown, and malfunction events. The
new rules simply modified requirements for each source’s plan
regarding implementation of the duty to minimize pollution
during the exempt periods. Sierra Club had the option — which
it exercised® — of challenging the new rules on the ground that
the modifications will lead to unacceptable levels of pollution.

In Kennecott, regulated industries sought judicial review of
an allegedly invalid regulation after changes in related
regulations made its enforcement more likely and more punitive.
Sierra Club has no comparable financial incentives capable of
assessment by a court; instead, it presumably has an incentive to
challenge any regulatory change that might lead to increased
pollution. The majority’s rationale implies that each time EPA
changes an emissions regulation, it risks subjecting every related
regulation to challenges from third parties. Such a regime, and
the instability it generates, is intolerable. Perhaps that is why,
until today, we have limited the constructive reopening doctrine
to cases involving regulated entities. See Envtl. Def. v. EPA,
467 F.3d 1329, 1334 (D.C. Cir. 2006).

Although EPA did not reopen its 1994 regulations for
judicial review, Sierra Club has another option: it may file a
petition to rescind those regulations and, if EPA denies the
petition, Sierra Club may seek judicial review of EPA’s action.

*The majority opinion does not reach Sierra Club’s
argument that the recent rules fail to guarantee enforcement of
applicable emissions standards and therefore violate Title V of
the Clean Air Act.
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See, e.g., Pub. Citizen v. Nuclear Regulatory Comm'n, 901 F.2d
147, 152 (D.C. Cir. 1990). There is no basis for permitting
Sierra Club to circumvent that procedural requirement in this
case. See Kennecott, 88 F.3d at 1214.

There is another problem with the majority opinion. It
disposes of the case with an argument not addressed in the brief
of either party — namely, that 8 112(h) of the Clean Air Act
provides the only basis for EPA to impose a non-numerical
emissions standard and that the 1994 regulations are unlawful
because they do not comply with the requirements of § 112(h).
Sierra Club mentions § 112(h), see Petr.’s Br. at 24, but its
argument that the 1994 regulations are unlawful rests on
§ 302(k)’s requirement that “emission standards” must regulate
air pollutants on a “continuous basis,” id. at 23-24. EPA refers
to 8§ 112(h) only to state that it is irrelevant to the question
whether its “general duty to minimize” is an enforceable
standard satisfying the statutory requirement to regulate sources
on a continuous basis. Resp.’s Br. at 33 n.5. As we have
recognized, a passing mention of an otherwise unbriefed issue
does not normally suffice to preserve the issue. United States v.
Haldeman, 559 F.2d 31, 78 n.113 (D.C. Cir. 1976).}

*The majority attempts to shoehorn its holding into
Sierra Club’s “continuous basis” arguments, stating that it reads
§ 112 and § 302(k) together to “require[] that there must be
continuous section 112-compliant standards.” Maj. Op. at 15.
But the discussion of 8 302(k)’s continuous basis requirement
does no work in the majority’s legal analysis; without the
“continuous basis” requirement, the majority would still hold
that EPA’s standards must be “section 112-compliant.” The
majority’s point is not that EPA has failed to regulate emissions
sources on a continuous basis. See Maj. Op. at 14 (stating that
EPA need not continuously apply a uniform standard). It is
instead that the 1994 rule’s “general duty to minimize” does not



Though there have been exceptions, we have generally
declined to consider issues not briefed by the parties, especially
when the issue is not easy or the record is long and complex, cf.
United Statesv. Pryce, 938 F.2d 1343, 1347-48, 1351 (D.C. Cir.
1991), when doing so would be unfair to the respondent, Envtl.
Def. Fund, Inc. v. Costle, 657 F.2d 275, 284 n.32 (D.C. Cir.
1981), or when the legal issue is particularly important.
Carducci v. Regan, 714 F.2d 171, 177 (D.C. Cir. 1983). Here,
the question whether EPA’s interpretation of § 112 is
permissible is a difficult one, and both the record and the statute
are complex. Here too, EPA has never had a fair opportunity to
address the issue.

meet the requirements of § 112(h). Maj. Op. at 14-16.



(Slip Opinion)

NOTICE: This opinion is subject to formal revision before
publication in the Environmental Administrative Decisions (E.A.D.).
Readers are requested to notify the Environmental Appeals Board,
U.S. Environmental Protection Agency, Washington, D.C. 20460, of
any typographical or other formal errors, in order that corrections
may be made before publication.
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Sierra Club seeksreview of aprevention of significant deterioration (“PSD")
permit that U.S. Environmental Protection Agency, Region 8 (“Region”) issued to
Deseret Power Electric Cooperative (“Deseret”) on August 30, 2007. The permit would
authorize Deseret to construct anew waste-coal-fired el ectric generating unit at Deseret’
existing Bonanza Power Plant, located near Bonanza, Utah.

Sierra Club’s petition raises two issues. First, Sierra Club argues that the
Region’ spermitting decision violatesthe public participation provisionsof Clean Air Act
(“CAA” or “Act”) section 165(a)(2), which requirethe Agency to consider “ alternatives’
tothe proposed facility. SierraClub contendsthat the Region erred by failing to consider
alternatives to the proposed facility that are similar to aternatives U.S. EPA Region 9
recommended in comments on the draft environmental impact statement for a different
facility, the White Pine Energy Station Project in Nevada.

Second, Sierra Club argues that the Region violated CAA sections 165(a)(4)
and 169(3) by failing to apply “BACT,” or best available control technology, to limit
carbon dioxide (“CO,") emissions from the facility. Sierra Club points to the Supreme
Court’s April 2007 decision in Massachusetts v. EPA, 549 U.S. 497 (2007), as
establishing that CO, is an “air pollutant” within the meaning of the Act. Sierra Club
contends that because CO, is an air pollutant, the permit violates the requirement to
includeaBACT emissionslimit for “each pollutant subject to regulation under [the Clean
Air] Act.”

Sierra Club relies on Part 75 of Title 40 of the Code of Federal Regulations,
which requires monitoring and reporting of CO, emissions and was adopted in
accordance with section 821 of the Clean Air Act Amendments of 1990 (“1990 Public
Law"). Sierra Club asserts that the word “regulation” has a“plain and unambiguous’
meaning and that, consi stent with thisplain meaning, CAA sections 165 and 169, section
821 of the 1990 Public Law, and EPA’s Part 75 regulations make CO, “subject to
regulation” under the CAA.

The Region disagrees that the statutory text has a plain meaning and argues
instead that the Agency had discretion to interpret the term “subject to regulation” and
did so by adopting an historical interpretation of the term that was “reasonable” and



2 DESERET POWER ELECTRIC COOPERATIVE

“permissible.” The Region maintains that “EPA has historically interpreted the term
‘subject to regulation under the Act’ to describe pollutants that are presently subject to
a statutory or regulatory provision that requires actua control of emissions of that
pollutant.” The Region contendsthat, notwithstanding the Supreme Court’ sdecision, it
does not have the authority to imposeaCO, BACT limit because the Part 75 regulations
only require monitoring and reporting of CO, emissions, not actual control. The Region
argues further that the Part 75 regulations implementing section 821 of the 1990 Public
Law arenot “under” the CAA within the meaning of CAA sections 165 and 169 because
section 821 is not part of the CAA.

By order dated November 21, 2007, the Board granted review of the CO,
BACT issuewhileholding under advisement the* alternatives’ issue. TheBoard received
briefs on this issue from Sierra Club, the Region, and Deseret, and six amici briefs
supporting Sierra Club’ s petition, and six amici briefs supporting the Region’ sdecision.
The Board held oral argument on May 29, 2008. The Board subsequently requested
clarification of certain questions arising at the oral argument, and the parties completed
briefing on September 12, 2008.

Held: The Board denies review of the Region’s alleged failure to consider aternatives’
to the proposed facility, but remandsthe permit to the Regionfor it to reconsider whether
to impose a CO, BACT limit and to develop an adequate record for its decision.

. CAA section 165(a)(2), on which Sierra Club’s aternatives argument relies,
providesthat aPSD permit may not beissued unless“apublic hearing hasbeen
held with opportunity for interested persons * * * [to] submit written or oral
presentations on the air quality impact of such source, alternatives thereto
* * * and other appropriate considerations.” This requirement, which the
statute ties to the opportunity to comment on the draft permit, does not oblige
the permit issuer to conduct an independent analysis of aternatives not
identified by the public during thecomment period. Here, SierraClub does not
contend that it or any other person identified during the public comment period
thedternativesit raisesinitspetition. Further, Region 9'scomments, although
submitted in the White Pines Energy Center case after the close of the public
comment period in the present case, do not, in any event, present grounds for
raising this new issue or argument for the first time on appeal in this case.

. The Board rejects Sierra Club’'s contention that the phrase “subject to
regulation” has a plain meaning and that this meaning compels the Region to
impose aCQO, BACT limit inthe permit. On the contrary, the Board finds that
the statuteisnot so clear and unequivoca asto preclude Agency interpretation
of the phrase “subject to regulation under this Act,” and therefore the statute
does not dictate whether the Agency must imposeaBACT limit for CO, inthe
permit. It does not appear that, when it enacted CAA sections 165 and 169 in
1977, Congress considered the precise issue before the Board in this case, or
more significantly, drafted language sufficiently specific to addressit. The
Board also finds no evidence that Congress' s use of the term “regulations’ in
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section 821 of the 1990 Public Law wasan attempt to interpret or constrain the
Agency’ sinterpretation of thephrase*” subject to regulation” asusedin sections
165 and 169.

The administrative record of the Region’s permitting decision, as defined by
40 C.F.R. section 124.18, does not support the Region’ sview that it is bound
by an Agency historical interpretation of “subject to regulation” as meaning
“subject to a statutory or regulatory provision that requires actual control of
emissions of that pollutant.” The Region did not identify in its response to
comments any Agency document expresdly stating that “subject to regulation
under this Act” has this meaning.

The Board examines the two authoritiesthe Region relied upon in itsresponse
to comments to support its contention that an historical interpretation exists.
The Region argues that the constraining historica interpretation may be
discerned by inference from the pollutants listed by name or descriptive
category in the preamble to a 1978 Federal Register document in which the
Agency first established an interpretation of the term “subject to regulation
under thisAct.” The Region observesthat all of these pollutants were subject
to emissions control and none of the listed pollutants were subject only to
monitoring and reporting requirements. However, the Board finds that this
interpretation provideslittle, if any, support for the contention that the phrase
appliesonly to provisionsthat require actual control of emissions. Instead, the
preamble as a whole augers in favor of afinding that the Agency expressy
interpreted “subject to regulation under this Act” to mean “any pollutant
regulated in Subchapter C of Title 40 of the Code of Federal Regulations for
any source type.” In the 1978 preamble, the Administrator stated he was
making “fina” an “interpretation” hebelieved to be correct. Whilethe Region
correctly observes that the reference to Subchapter C was not repeated in the
preambl eto the 1993 rulemaking adding the Part 75 regul ations, neither did the
preamble expressly clarify or withdraw that earlier interpretation. Thus,
whatever the Agency’s intentions were relative to the Subchapter C reference
in the 1978 preamble when it adopted the 1993 regulations, it did not express
them.

The second authority the Region relied upon in its response to comments as
allegedly creating an historical interpretation was a 2002 rulemaking that
codified the defined term “regulated NSR pollutant” to replace the previous
regulatory language that was functionally equivalent to the statutory phrase
“pollutant subject to regulation under this Act.” The regulatory definition
added in 2002 of “regulated NSR pollutant,” however, isnot limited to “actual
control of emissions.” The regulatory definition contains, as its fourth part,
essentially the same phrase— “that otherwiseis subject to regulation under the
Act” — that the Region argues is ambiguous as a matter of statutory
interpretation. Thereisno public noticein the 2002 final preamble (or in the
1996 preamble for the proposed rulemaking) of the interpretation the Region
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now advocates, let alone anything approaching the samelevel of expressnotice
and clear statement that isfound in the preamblefor the 1978 rulemaking. The
preambl€e’s list of pollutants, which the Region again argues creates the
interpretation by inference, does not indicate that the list was provided as an
interpretation of thedefined term“regulated NSR pollutant.” Neither the 2002
preamble nor the 1996 preamble for the proposed rulemaking expressy
withdrew the 1978 interpretation. Thus, this rulemaking fails to establish or
even support any binding historical interpretation.

The Board adso examines two memoranda not cited in the response to
comments but set forth in the Region’ s appeal briefsthat it contends made the
Agency’s interpretation “apparent to the regulated community and other
stakeholders.” These are a memorandum from Lydia N. Wegman, Deputy
Director, Office of Air Quality Planning and Standards, U.S. EPA, Definition
of Regulated Air Pollutant for Purposes of Title V (Apr. 26, 1993) and a
memorandum from Jonathan Z. Cannon, General Counsdl, U.S. EPA, to Carol
M. Browner, Administrator, U.S. EPA, EPA’ sAuthority to Regulate Pollutants
Emitted by Electric Power Generation Sources (Apr. 10, 1998). These
memoranda, however, do moreto confusethehistorica record of the Agency’s
interpretation than they do to show that it has been long-standing and
consistent. They clearly are not sufficient to form an aternative basis for
sustaining the Region’s conclusion that its authority was constrained by an
historica Agency interpretation.

The Board rejectsas not sustainablein this proceeding the Region’ saternative
argument — that any regulation arising out of section 821 cannot, in any event,
congtitute regulation “under this Act” because section 821 is not part of the
CAA. Whilethe Region now cites textual distinctions and legidative history
to argue that the term “regulations’ under section 821 does not constitute
regulation “under this Act” for purposes of CAA sections 165 and 169, this
argument is a odds with the Agency’s prior statements regarding the
rel ationship between section 821 and the CAA, including statementsin EPA’s
Part 75 regul ations, and theseinconsi stencies preclude the Board' s acceptance
of the Region’'s argument in this proceeding.

Having determined that the Region hasdiscretion under the statute to interpret
the term “subject to regulation under this Act” and that the Region wrongly
believed that its discretion waslimited by an historical Agency interpretation,
the Board remands the permit to the Region for it to reconsider whether to
impose aCO, BACT limit and to develop an adequate record for its decision.

In remanding this permit to the Region for reconsideration of its conclusions
regarding application of BACT to limit CO, emissions, the Board recognizes
that this is an issue of national scope that has implications far beyond this
individual permitting proceeding. TheBoard suggeststhat the Region consider
whether interested persons, as well as the Agency, would be better served by
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the Agency addressing the interpretation of the phrase “ subject to regulation
under this Act” in the context of an action of nationwide scope, rather than
through this specific permitting proceeding.

Before Environmental Appeals Judges Edward E. Reich,
Kathie A. Stein, and Anna L. Wolgast.

Opinion of the Board by Judge Reich:
|. INTRODUCTION

Sierra Club seeks review by the Environmental Appeals Board
(“Board”) of a prevention of significant deterioration (“PSD”) permit,
number PSD-OU-0002-04.00 (“Permit”), that U.S. Environmenta
Protection Agency (“EPA”), Region 8 (“Region™) issued to Deseret
Power Electric Cooperative (“ Deseret”) on August 30, 2007. ThePermit
would authorize Deseret to construct a new waste-coal-fired electric
generating unit at Deseret’ s existing Bonanza Power Plant, located near
Bonanza, Utah.?

SierraClub’ s petition raisestwo issues. SierraClub arguesthat
the Region violated the Clean Air Act (“CAA” or “Act”) because its
permitting decision failed to consider certain “alternatives’ to the
proposed facility that are similar to alternatives U.S. EPA Region 9
recommended in comments on a draft environmental impact statement
inadifferent matter. SierraClubalso arguesthat the Region violated the
Act because its permitting decision failed to require a best available
control technology (“BACT”) emissions limit for control of carbon
dioxide (“CO,”) emissions. By order dated November 21, 2007, the
Board granted review of the CO, BACT issue.> Order Granting Review

! The Region hastheresponsibility for issuing this permit because the Bonanza
Power Plant is located within the Uintah and Ourah Indian Reservation. CAA
§ 301(d)(4), 42 U.S.C. 8 7601(d)(4).

2 The procedural regulations governing this case allow any person who filed
comments on the draft permit or participated in a public hearing on the draft permit to
petition the Board to review any condition of thepermit decision. 40 C.F.R. §124.19(a).

(continued...)
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(Nov. 21, 2007). The Board did not grant review of the “alternatives’
issue but instead has held it under advisement.

As explained below in Part I11.A, we now deny review of the
first issue that the Region violated the Act by failing to consider the
“alternatives’ to the proposed facility that Sierra Club identifiesin its
petition. The statutory section Sierra Club relies upon, CAA
section 165(a)(2), does not require the permit issuer to independently
raise and consider alternatives that the public did not identify during the
public comment period. Here, Sierra Club did not identify during the
public comment period the alternativesit raisesin its petition.

When the Board granted review of the second issue identified
above, the CO, BACT issue, it set a briefing schedule to provide an
opportunity, pursuant to 40 C.F.R. § 124.19(c), for interested personsto
file briefs either in support of, or in opposition to, Sierra Club’s
contention that the Permit must contain a CO, BACT limit. The Board
initially received a total of seven briefs in support of Sierra Club’'s
Petition and eight briefsin support of the Region’ s permitting decision.
Theinterested persons who filed briefs are identified below in Part 11.B
(Procedural Background). The Board held oral argument on May 29,
2008, and received additional post-argument briefing, which was
completed on September 12, 2008.

As explained below in Part 111.B, we conclude that we cannot
sustain the Region’s CO, BACT decision on the present administrative
record, and therefore we remand thisissueto the Region. Briefly, Sierra
Club points to the Supreme Court's April 2007 decision in
Massachusetts v. EPA, 549 U.S. 497 (2007), as establishing that CO, i<
an “air pollutant” within the meaning of the Act. Pet. at 3. SierraClub
contends that the Permit violates CAA sections 165(a)(4) and 169(3),
which prohibit the issuance of a PSD permit unless the permit includes

(...continued)
When the Board decidesto grant review, section 124.19(c) providesthat the personswho
received notice of the draft permit shall be given notice of the Board's order and any
interested person may file an amicus brief with the Board.
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aBACT emissionslimit for “each pollutant subject to regulation under
thisAct.” CAA 88165(a)(4), 169(3), 42 U.S.C. 88 7475(a)(4), 7479(3)
(emphasis added).

Sierra Club preserved this issue for review?® by stating in its
comments on the draft permit that a requirement to set a CO, BACT
emissionslimit might be an outgrowth of the Massachusettsv. EPA case
that was then still pending before the Supreme Court.* The Region
responded to Sierra Club’s comment by discussing the April 2007
Supreme Court decision in Massachusettsv. EPA, 549 U.S. 497 (2007),
which held that CO, fitswithin the CAA’ s definition of “air pollutant,”
and explaining why it believed, notwithstanding this decision, that no
CO, BACT limit was required in the Permit.

® In order for an issue to be preserved for consideration on appeal, the
regulations governing PSD permitting provide that the petitioner must demonstrate that
“all reasonably ascertainable issues and * * * dl reasonably available arguments” were
raised by the close of the public comment period. 40 C.F.R. 88§ 124.13, 19(a); see also
InreKendall New Century Dev., 11 E.A.D. 40, 55 (EAB 2003) (denying review of anew
argument raised for the first time on appeal). On this basis, we generally deny review
where an issue wasraised either not at all, or in only ageneral manner during the public
comment period and new or much more specific arguments are introduced for the first
time on appeal. See In re Seel Dynamics, Inc., 9 E.A.D. 169, 230 (EAB 2000); Inre
Florida Pulp & Paper Ass'n., 6 E.A.D. 49, 54-55 (EAB 1995); In re Pollution Control
Indus. of Ind., Inc., 4 E.A.D. 162, 166-69 (EAB 1992); see also In re Maui Elec. Co., 8
E.A.D. 1,11-12 (EAB 1999).

4 See E-mail from Utah Chapter of the SierraClub, et al., to Mike Owens, U.S.
EPA, Region 8, regarding Draft PSD Permit for Major Modifications to the Bonanza
Power Plantin Utah, at 2. Inour January 2008 decision in Christian County Generation,
LLC, which also considered the Supreme Court’ s Massachusetts decision, we noted that
petitioner’'s complete failure in that case to raise concerns during the public comment
period regarding aBACT emissions limit for CO, precluded the petitioner from raising
the issue for the first time on apped. In re Christian County Generation, LLC, PSD
Appeal No. 07-01, dip op. a 13, 19 (EAB Jan. 28, 2008), 13 EAD. a __. We
explained, by way of contrast, that SierraClub’ s commentsregarding Deseret’ sproposed
facility modification in the present Deseret case were sufficient to aert the Region that
the Supreme Court’s decision in the pending Massachusetts case should be taken into
account in its permitting decision. Id., slip op. at 16.
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Sierra Club, the Region, Deseret, and their supporting amici
devel oped many of their argumentsfor thefirst time on appeal, and those
arguments have continued to evolve during the course of this
administrative appellate proceeding. Whilethe Board normally will not
entertain arguments raised for thefirst time on appeal, we have tailored
our approach and somewhat rel axed that limitation because of the unique
circumstancesof thiscase. We have donethisfor two reasons. Firstand
most important, during the comment period on the draft permit, the
Supreme Court was still considering the threshold issue of whether CO,
isan air pollutant. Thisled the parties to address the CO, BACT issue
in amore cursory fashion than would otherwise be expected. Second,
our order granting review recognized that this matter potentially raises
issues of nationa significance and concluded that our decision may
benefit from further briefing and argument, including from interested
persons not yet before the Board in thismatter. Order Granting Review
a 2. The applicable procedura regulations require that the order
granting review set abriefing schedul e allowing any interested person to
submit an amicus brief, 40 C.F.R. § 124.19(c), which implies that the
Board may consider some augmentation of arguments when making its
decision after granting review of a permitting decision. However, any
augmentation must still be consistent with the regulatory requirement
that the permit decision must be based on the administrative record
defined by 40 C.F.R. § 124.18, which “ shall be complete on the date the
final permitisissued.” 1d. § 124.18(c). Aswe explain below, whilewe
consider anumber of legal arguments and supporting historical Agency
legal memoranda that were not part of the record for the Region's
permitting decision, ultimately we concludethat the Region’ spermitting
decision cannot be sustained on the administrative record defined by
section 124.18.

Although the Supreme Court determined that greenhouse gases,
such as CO,, are “air pollutants’ under the CAA, the Massachusetts
decision did not address whether CO, is a pollutant “subject to
regulation” under the Clean Air Act. Massachusettsv. EPA, 549 U.S.
497, dlip op. at 29-30 (2007); In re Christian County Generation, LLC,
PSD Appeal No. 07-01, slip op. at 7 n.12 (EAB Jan. 28, 2008), 13
E.AD. a . The Region maintains that it does not now have the
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authority to impose a CO, BACT limit because “EPA has historically
interpreted the term ‘subject to regulation under the Act’ to describe
pollutantsthat are presently subject to astatutory or regul atory provision
that requires actual control of emissions of that pollutant.” U.S. EPA
Region 8, Response to Public Comments (Permit No. PSD-OU-0002-
04.00) at 5-6 (Aug. 30, 2007) (“Resp. to Comments’). We hold that this
conclusion is clearly erroneous because the Region's permitting
authority is not constrained in this manner by an authoritative historical
Agency interpretation.

By our holding today, we do not conclude that the CAA (or an
historical Agency interpretation) requires the Region to impose a CO,
BACT limit. Instead, we conclude that the record does not support the
Region’s proffered reason for not imposing a CO, BACT limit — that
although EPA initially could have interpreted the CAA to requireaCO,
BACT limit, the Region no longer can do so because of an historical
Agency interpretation. Accordingly, weremand the Permittothe Region
for it to reconsider whether or not to impose a CO, BACT limit and to
develop an adequate record for its decision.

We also decline to sustain the Region’ s permitting decision on
the alternative grounds the Region argues in this appeal. Sierra Club
contends that regulations EPA promulgated in 1993 to require
monitoring and reporting of CO, emissions, as required by section 821
of the public law known as the Clean Air Act Amendments of 1990,
constitute “regulation” of CO, within the meaning of CAA sections 165
and 169. The Region argues that we should reject Sierra Club’s
contention on the grounds that those regulations are not “under” the
CAA within the meaning of CAA sections 165 and 169 because section
821 is not part of the CAA. Aswe explain below, this argument is at
odds with the Agency’s prior statements regarding the relationship
between section 821 and the CAA, including statementsin EPA’s Part
75 regulations, and these inconsi stencies preclude our acceptance of the
Region’s argument in this proceeding.

In remanding this permit to the Region for reconsideration of the
CO, BACT issue, werecognizethat theissue of whether CO, is* subject
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to regulation under [the] Act” isan issue of national scope and that all
partieswould be better served by addressing it in the context of an action
of nationwide scope rather than in the context of a specific permit
proceeding. We elaborate on this point below.

[I. BACKGROUND
A. Satutory and Regulatory Background and Identification of | ssues

Congress enacted the PSD permitting provisions of the CAA in
1977 for the purpose of, among other things, “insur[ing] that economic
growth will occur in a manner consistent with the preservation of
existing clean air resources.” CAA §160(3), 42 U.S.C. § 7470(3). The
statute requires EPA approval in the form of a PSD permit before a
“major emitting facility”®> may be constructed in any area EPA has
classified as either in “ attainment” or “unclassifiable” for attainment of
the national ambient air quality standards (“NAAQS’). CAA 88 107,
160-169B, 42 U.S.C. 88 7407, 7470-7492; see also In re EcoEléctrica,
L.P., 7 EAA.D. 56, 59 (EAB 1997); In re Commonwealth Chesapeake
Corp., 6 E.A.D. 764, 766-67 (EAB 1997). EPA’s regulations further
provide that a PSD permit isrequired before a“major modification” of
an existing major stationary source. See40 C.F.R. §52.21(8)(2), .21(1).

The NAAQS are “maximum concentration ‘ceilings’” for
particular pollutants, “measured in terms of the total concentration of a
pollutant in the atmosphere.”® U.S. EPA Office of Air Quality Planning

5 A “major emitting facility” is any of certain listed stationary sources
(including electric generating units) that emit, or have the potential to emit, 100 tons per
year (“tpy”) or moreof any air pollutant, or any other stationary source with the potential
to emit at least 250 tpy of any air pollutant. CAA § 169(1), 42 U.S.C. § 7479(1).

¢ EPA designates areas, on a pollutant-by-pollutant basis, as being in either
attainment or nonattainment with the NAAQS. An area is designated as being in
attainment with a given NAAQS if the concentration of the relevant pollutant in the
ambient air within the areameets the limits prescribed by the applicable NAAQS. CAA
§ 107(d)(1)(A), 42 U.S.C. § 7407(d)(1)(A). A nonattainment area is one with ambient
concentrations of acriteriapollutant that do not meet the requirements of the applicable
(continued...)
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& Standards, New Source Review Workshop Manual at C.3 (draft Oct.
1990) (“NSRManual”).” NAAQShavebeen set for six pollutants: sulfur
oxides,? particulate matter (“PM”),° nitrogen dioxide (“NO,"),* carbon

§(...continued)

NAAQS. Id. Areas“that cannot be classified on the basis of available information as
meeting or not meeting the [NAAQS]” are designated as unclassifiable areas. 1d. PSD
permitting covers construction in unclassifiable areas, as well as construction in
attainment areas. CAA 88 160-169B, 42 U.S.C. 88 7470-7492; see In re Chrigtian
County Generation, LLC, PSD Apped No. 07-01, dip op. a 5, (EAB Jan. 28, 2008), 13
E.AD. a ___ (citing In re EcoEléctrica, L.P., 7 E.AA.D. 56, 59 (EAB 1997); In re
Commonwealth Chesapeake Corp., 6 E.A.D. 764, 766-67 (EAB 1997)).

" The NSR Manual has been used as aguidance document in conjunction with
new source review workshops and training and asaguide for state and federal permitting
officials with respect to PSD requirements and policy. Although it is not a binding
Agency regulation, the NSR Manual has been |ooked to by this Board as a statement of
the Agency’ sthinking on certain PSD issues. E.g., InreRockGen Energy Ctr., 8E.A.D.
536, 542 n.10 (EAB 1999); In re Knauf Fiber Glass, GmbH, 8 E.A.D. 121, 129 n.13
(EAB 1999).

& Sulfur oxides are measured as sulfur dioxide (“SO,”). 40 C.F.R. § 50.4(c).

° “Particulate matter, or ‘PM, is ‘the generic term for a broad class of
chemically and physically diverse substances that exist as discrete particles (liquid
dropletsor solids) over awiderangeof sizes.”” InreSeel Dynamics, Inc., 9 E.A.D. 165,
181 (EAB 2000) (quoting 62 Fed. Reg. 38,652, 38,653 (July 18, 1997)). For purposes
of determining attainment of the NAAQS, particul ate matter is measured in the ambient
air as particul ate matter with an aerodynamic diameter of 10 micrometersor less, referred
to as PM,,, and particulate matter with an aerodynamic diameter of 2.5 micrometers or
less, referred to as PM, ;. 40 C.F.R. 88 50.6(c), .7(a).

0 A facility’ s compliance with respect to nitrogen dioxideis measured in terms
of emissions of any nitrogen oxides (“NO,”). 40 C.F.R. § 52.21(b)(23); seealso Inre
Haw. Elec. Light Co., 8 E.A.D. 66, 69 n.4 (EAB 1998). “‘The term nitrogen oxides
refersto afamily of compounds of nitrogen and oxygen. The principal nitrogen oxides
component present in the atmosphere at any time is nitrogen dioxides. Combustion
sources emit mostly nitric oxide, with some nitrogen dioxide. Upon entering the
atmosphere, the nitric oxide changesrapidly, mostly to nitrogen dioxide.”” AlaskaDep't
of Envtl. Conservation v. EPA, 540 U.S. 461, 470 n.1 (2004) (quoting Preservation of
Significant Deterioration for Nitrogen Oxides, 53 Fed. Reg. 40,656, 40,656 (Oct. 17,
1988)).
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monoxide (“CQ"), ozone,* and lead. See 40 C.F.R. 88 50.4-50.12.
Thereisno NAAQS for CO..

Deseret’'s Bonanza facility is an existing “major stationary
source,” and Deseret’ s proposed new waste-coal combustion unit will be
a“major modification” of that source as defined in 40 C.F.R. § 52.21.
Final Statement of Basis for Permit No. PSD-OU-0002-04.00, Deseret
Power Electric Cooperative, at 1 (Aug. 30, 2007) (hereinafter “ Statement
of Basis’). In addition, the Bonanza facility is located in an area
designated as attainment for all pollutants covered by a NAAQS. Id.
at 6. As such, the PSD permitting requirements apply to Deseret’s
proposed major modification of itsBonanzafacility. Thereisno dispute
asto any of these propositions.

SierraClub’sargument regarding the Region’ s consideration of
“alternatives’ to the proposed facility arises out of the Act’'s public
participation provisions. Specifically, the Act requires that the PSD
permitting decision must be made after an opportunity for public
comment on the proposed permitting decision. Inparticular, thedecision
isto bemade only after careful consideration of al consequences of the
decision and “after adequate procedura opportunities for informed
public participation in the decisionmaking process.” CAA § 160(5), 42
U.S.C. 8 7470(5). The CAA also requires the permitting authority to
consider all comments submitted “on the air quality impacts of such
source, alter nativesthereto, control technology requirements, and other
appropriate considerations.” CAA § 165(a)(2), 42 U.S.C. 8 7475(a)(2)
(emphasis added).

The statute al so prohibits the issuance of a PSD permit unlessit
includes “best available control technology,” or BACT, to control
emissions of “each pollutant subject to regulation” under the Act. CAA
8 165(a)(4), 42 U.S.C. § 7475(a)(4). A central issue raised in Sierra
Club’ s petition and subsequent briefing is whether CO, is a*“ pollutant

A facility's compliance with respect to ozone is measured in terms of
emissions of volatile organic compounds (“VOCs’) or NO,. 40 C.F.R. § 52.21(b)(23).
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subject to regulation under [the Clean Air Act].” Compare Pet. at 4 with
Region’s Resp. to Pet. at 1.

Determination of the PSD permit’ sBACT conditionsfor control
of pollutant emissions is one of the central features of the PSD
program.””> In re BP West Coast Prods. LLC, Cherry Point Co-
Generation Facility, 12 E.A.D. 209, 213-14 (EAB 2005); In re Knauf
Fiberglass, GmbH, 8 E.A.D. 121, 123-24 (EAB 1999). “BACT isasite-
specific determinationresultingin the selection of anemissionlimitation
that represents application of control technology or control methods
appropriatefor theparticular facility.” InreCardinal FG Co., 12E.A.D.
153, 161 (EAB 2005); In re Three Mountain Power, L.L.C., 10 E.A.D.
39, 47 (EAB 2001); accord Knauf, 8 E.A.D. at 128-29; see also Inre
CertainTeed Corp., 1 E.AA.D. 743, 747 (Adm’'r 1982) (“It is readily
apparent * * * that * * * BACT determinations are tailor-made for each
pollutant emitting facility.”).

TheBACT permitting requirementsare pollutant-specific, which
meansthat afacility may emit many air pollutants, but only one or afew
may be subject to BACT review, depending upon, among other things,
the amount of projected emissions of each pollutant. NSR Manua at 4.
Regulated pollutants emitted in amounts defined by the regulations as
“significant” must be subject to aBACT emissionslimit. |d. Deseret’s
proposed major modificationtoitsfacility will emittotal PM, PM ,,, SO.,,

12 Other PSD permitting requirementsincludeareview of new major stationary
sources or major modifications prior to construction to ensure that emissions from such
facilities will not cause or contribute to an exceedance of either the NAAQS or any
applicable PSD ambient air quality “increments.” CAA § 165(a)(3), 42 U.S.C.
§7475(8)(3); 40 C.F.R. 8§ 52.21(k)-(m). Air quality increments represent the maximum
allowable increase in a particular pollutant’s concentration that may occur above a
baseline ambient air concentration for that pollutant. See 40 C.F.R. § 52.21(c)
(increments for six regulated air pollutants). The performance of an ambient air quality
and source impact analysis, pursuant to the regulatory requirements of 40 C.F.R.
§52.21(k), (I) and (m), as part of the PSD permit review process, isthe central meansfor
preconstruction determination of whether the source will cause an exceedance of the
NAAQS or PSD increments. See Haw. Elec., 8 E.AA.D. at 73. There are no NAAQS or
PSD increments for CO,. In the present case, Sierra Club has not sought review of the
Region’s ambient air quality and source impact analysis.
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NO,, sulfuric acid mist (“H,S0O,”), and CO in amounts qualifying as
“significant” under 40 C.F.R. § 52.21(b)(23)(l). Statement of Basis
at 18. Thereisno dispute that these pollutants are subject to regulation
under the CAA, and the Permit containsBACT emissionslimitsfor these
air pollutants. Sierra Club does not challenge the Region's BACT
determination for any of these pollutants. Instead, Sierra Club contends
that the modification to Deseret’ sfacility will emit asignificant amount
of CO, and that CO, is aregulated pollutant and, thus, the Permit must
also contain aBACT emissions limit for CO,. Deseret did not submit a
proposed BACT determination for CO, initspermit application, and the
Region did not makeaCO, BACT determination as part of its permitting
decision. Sierra Club argues that this constitutes clear error.

The PSD provisions were enacted as part of the Clean Air Act
Amendmentsof 1977. See Clean Air Act Amendments of 1977, Pub. L.
No. 95-95, 91 Stat. 685 (1977). Central tothe parties argumentsin this
case is a statutory phrase that appears in both CAA sections 165(a)(4)
and 169(3), which provide that the permit must contain a BACT
emissions limit for “each pollutant subject to regulation under this
Act.”** In 1978, the Agency promulgated regul ationsgoverning the PSD
permitting process and, as part of the preamblefor that 1978 rulemaking,
the Agency stated it was making final an interpretation of what “ subject
to regulation under this Act” means relative to BACT determinations.
Part 52— Approval and Promulgation of Sate | mplementation Plans, 43
Fed. Reg. 26,388, 26,397 (June 19, 1978). EPA set forth this
interpretation in the preamble, but did not make it part of the regulatory
text. Subsequently, Congress amended the CAA in 1990 and, as part of
the public law enacting those amendments, in section 821, Congress
required EPA to promulgate regulations providing for monitoring and
reporting of CO, emissions.

Thereafter, EPA promulgated regulationsin 1993 and in 2002.
Acid Rain Program: General Provisionsand Permits, Allowance System,
Continuous Emissions Monitoring, Excess Emissionsand Administrative

13 Clean Air Act Amendments of 1977, Pub. L. No. 95-95 § 127(a), 91 Stat.
685, 735, 741.
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Appeals, 58 Fed. Reg. 3590 (Jan. 11, 1993); Prevention of Sgnificant
Deterioration (PSD) and Nonattainment New Source Review (NSR):
Baseline Emissions Determination, Actual-to-Future-Actual
Methodology, Plantwide Applicability Limitations, Clean Units,
Pollution Control Projects, 67 Fed. Reg. 80,186 (Dec. 31, 2002).
Among other things, the 1993 rulemaking imposed in Part 75 monitoring
and reporting requirementsfor CO,, and the 2002 rulemaking created the
regulatory defined term “regulated NSR pollutant.” 67 Fed. Reg.
at 80,240.

The parties’ arguments in this case focus on these and other
Agency historical statements allegedly interpreting the meaning of the
statutory phrase “subject to regulation under this Act.” We consider
those arguments below in Part 111.B.

B. Procedural Background

OnNovember 1, 2004, Deseret submitted totheRegion arevised
application for a PSD permit to construct its proposed waste-coal-fired
electric generating unit at its existing Bonanzapower plant. The Region
and Deseret exchanged information through June 2006, and, on June 27,
2006, the Region issued the draft permit and published notice of the
opportunity for the public to submit comments on the draft permit. The
public comment period closed on July 29, 2006. During the public
comment period, the Utah Chapter of the Sierra Club, among others,
submitted comments on the draft permit. Initspublic comments, Sierra
Club stated, among other things, as follows:

We believe that the EPA has a legal obligation to
regulate CO, and other greenhouse gases as pollutants
under the Clean Air Act. * * * Thisissue is now before
the U.S. Supreme Court. If the Supreme Court agrees
that greenhouse gases, such as CO,, must be regulated
under the Clean Air Act, such a decision may also
require the establishment of CO, emission limitsinthis
permit * * *,
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E-mail from Utah Chapter of the SierraClub, et al., to Mike Owens, U.S.
EPA, Region 8, regarding Draft PSD Permit for Major Modificationsto
the Bonanza Power Plant in Utah, at 2.

On August 30, 2007, the Region issued its decision to grant
Deseret’ s application for aPSD permit authorizing Deseret to construct
its proposed waste-coal-fired electric generating unit at the Bonanza
facility. The Region provided a response to Sierra Club’s comments
explaining, among other things, why the Region concluded that it is not
required to establishaBACT emissionslimit for CO, inthe Permit. See
Resp. to Comments at 5-9. The Region’s response to public comments
included adiscussion of the Supreme Court’ sdecision in Massachusetts
v. EPA, 549 U.S. 497 (2007), which determined that greenhouse gases,
including CO,, “fit well within the Clean Air Act’s capacious definition
of ‘air pollutant.”” Id., slip op. at 29-30. The Region stated that the
Massachusetts decision “does not require the Agency to set CO,
emission limits,” Resp. to Comments at 5, and that “EPA does not
currently have the authority to address the challenge of global climate
change by imposing limitations on emissions of CO, and other
greenhouse gases in PSD permits,” Resp. to Comments at 5.

On October 1, 2007, SierraClubtimely filed its Petition seeking
review of the Region’s decision to issue the Permit. On November 2,
2007, the Region filed itsresponse to the Petition, and on November 16,
2007, Deseret filed amotion requesting that it be allowed to participate
in this proceeding and file a response to the Petition (hereinafter, these
documents will be referred to as the Region's or Deseret’s “Resp. to
Pet.,” as appropriate). By order dated November 21, 2007, the Board
granted Deseret’ srequest, granted review, and set aschedulefor further
briefing and argument on Sierra Club’'s issue regarding BACT for
controlling CO, emissions. See Order Granting Review (Nov. 21, 2007).
The Board did not grant review of Sierra Club’'s issue regarding
“aternatives’ and, instead, has held that issue under advisement. Id.
at2n.4.

TheBoard' sorder granting review invited briefing and argument
ontheCO, BACT issuefrominterested personsasprovidedin 40 C.F.R.
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§ 124.19(c). Pursuant to that briefing schedule (as extended by
subsequent order), in January 2008, the Board received from the
following persons or groups a total of seven briefsin support of Sierra
Club’s contention that the Region erred by not requiring a CO, BACT
limit: 1) Sierra Club, filing a brief further developing the arguments it
made in its Petition; 2) Dr. James E. Hanson; 3) Nationa Parks
Conservation Association; 4) Physicians for Social Responsibility;
5) Center for Biological Diversity; 6) the Attorneys General of the States
of New Y ork, California, Connecticut, Delaware, Maine, M assachusetts,
Rhode Island, and Vermont; and 7) agroup of organizationsthat refer to
themselves as the “Utah and Western Non-Governmental
Organizations,” whichincludeMom-Ease, Utah Physiciansfor aHealthy
Environment, Wasatch Clean Air Coalition, Post Carbon Salt Lake,
Grand Canyon Trust, Montana Environment Information Center,
Wyoming Outdoor Council, and Western Resource Advocates.
(Hereinafter, briefs filed by these persons will be referred to as the
particular person’s “Jan. Brief.”)

TheBoard received fromthe foll owing persons or groupsatotal
of eight briefsin opposition to Sierra Club’s contention that the Permit
must contain aCO, BACT limit: 1) the Region (in which EPA’s Office
of Air and Radiation joined); 2) Deseret; 3) ConocoPhillips and WRB
Refining; 4) The Heartland Institute; 5) National Rural Electric
Cooperative Association; 6) the Utility Air Regulatory Group
(hereinafter “UARG”); 7) a group of organizations with the American
Petroleum Institute as the first named organization;** and 8) another
group of organizations with the Competitive Enterprise Institute as the

14 Other organizations in the group are as follows: American Chemistry
Council, American Royalty Council, Chamber of Commerce of the United States,
Nationa Association of Manufacturers, National Oilseed Processors Association, and
National Petrochemical & Refiners Association.
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first named organization.® (Hereinafter, briefs filed by these persons
will be referred to as the particular person’s “Mar. Brief.”)

In April 2008, the Board received reply briefsfrom Sierra Club
and Physicians for Social Responsibility (hereinafter, Sierra Club’s or
Physician’ sfor Social Responsibility’ s April Reply”). OnMay 8, 2008,
the Region moved to strike a portion of the April Repliesto the extent
that those briefs for the first time argued that CO, is regulated under
landfill emission regulations promulgated under CAA section 111. The
Board granted the motion to strike by order dated May 20, 2008.

OnMay 29, 2008, theBoard held oral argument on SierraClub’s
contention that the Permit must contain a CO, BACT limit. To obtain
further clarification of questionsarising during oral argument, the Board
issued an order dated June 16, 2008, requesting further briefing fromthe
Region and EPA’s Office of Air and Radiation, which after requesting
additional time, those offices filed on August 8, 2008 (hereinafter, the
“Region’sAugust Brief”). Responsesto the Region’ sAugust Brief were
received on or about September 12, 2008, from Sierra Club, Deseret, the
American Petroleum Institute, Utah and Western Non-Governmental
Organizations, and UARG.

C. Part 124 Procedural Regulations and Standard of Review

The regulations found at 40 C.F.R. part 124 govern EPA’s
processing of permit applications, including PSD permits, and appeals
of those permitting decisions. See generally 40 C.F.R. pt. 124. The
Part 124 regulations cover the processing of the permit application,
including issuing a draft permit and providing notice to the public and
opportunity for the public to submit comments on the draft permit. Id.
88§ 124.3(a), .6(c), .10(a)(ii), .10(b), .12(a). The permit issuer must

15 Other organizations in the group are as follows: Freedomworks, National
Center for Public Policy Research, American Conservative Union, American Legisative
Exchange Council, Americans for Prosperity Foundation, Americans for Tax Reform,
CitizensAgainst Government Waste, Congressof Racial Equality, Independent Women's
Forum, Frontiers of Freedom Foundation, National Center for Policy Analysis, National
Taxpayers Union, and The 60 Plus Association.
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respond to all significant comments, id. § 124.17(a), and issue a final
permit decision based on the “administrative record” as defined by
regulation, id. 88 124.15(a), .18(a). The administrative record for the
final permitting decision must contain the administrative record for the
draft permit aswell as anumber of other items, including all comments
received during the public comment period, any written materials
submitted at a hearing (if one is conducted), and the document setting
forth the permit issuer’'s response to comments, al of which must be
collected and considered by the permit issuer beforethe final permitting
decisionis made. Id. § 124.18(b)(1)-(7).

The regulations specifically provide that “[t]he record shall be
complete on the date the final permit is issued.” 1d. § 124.18(c).
Questions regarding completeness of the administrative record have
arisen in situations where the permit issuer either failed to issue its
responses to comments until after issuing its permitting decision or
where the permit issuer has sought to introduce on appea a new or
additional rational e for its permitting decision or additional information
supporting its permitting decision. Inrare cases, the Board has allowed
arational e to be supplemented on appeal where the missing explanation
was fairly deducible from the record. SeeIlnre Seel Dynamics, Inc., 9
E.A.D. 165, 191 (EAB 2000). Moretypically, the Board has remanded
the permit. See, e.g., Inre Conocophillips Co., PSD Appeal No. 07-02,
slip op. at 24-25 (EAB June 2, 2008), 13 E.A.D. __ (explaining that
“allowing the permit issuer to supply its rationale after the fact, during
the briefing for an appeal, does nothing to ensure that the original
decision was based on the permit issuer’s ‘ considered judgment’ at the
time the decision was made” (citing In re Indeck-Elwood LLC, PSD
Appeal No. 03-04, slip op. at 29 (EAB Sept. 27, 2006), 13 E.A.D.
at_ ));InrePrairie Sate Generation Station, 12 E.A.D. 176, 180 (EAB
2005); Inre Gov't of D.C. Mun. Separate Sewer Syst., 10 E.A.D. 323,
342-43 (EAB 2002) (“Without an articulation by the permit writer of his
analysis, we cannaot properly perform any review whatsoever of that
analysis* * *.”); In re Chem. Waste Mgnt, 6 E.A.D. 144, 151-52 (EAB
1995); Inre Amoco Qil Co., 4 E.A.D. 954, 964 (EAB 1993); Inre Waste
Techs. Indus., 4 E.A.D. 106, 114 (EAB 1992).
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Within thirty days of the issuance of the final permit decision,
any person who filed comments on the draft permit or who participated
in the public hearing may appeal the Region’s final permit decision to
the Board. 40 C.F.R. § 124.19(a). “The Board's review of PSD
permitting decisionsis governed by 40 C.F.R. part 124, which ‘ provides
the yardstick against which the Board must measure’ petitionsfor review
of PSD and other permit decisions.” InrePrairie State Generating Co.,
PSD Appeal No. 05-05, dip op. at 13 (EAB Aug. 24, 2006), 13 E.A.D.
a ___ (quoting In re Commonwealth Chesapeake Corp., 6 E.A.D. 764,
769 (EAB 1997)), aff'd sub nom. Serra Club v. EPA, 499 F.3d 653 (7th
Cir. 2007). The standard for review of apermit under part 124 requires
the Board to determine whether the permit issuer based the permit on a
clearly erroneous finding of fact or conclusion of law. 40 C.F.R.
§124.19(a); Inre Dominion Energy Brayton Point, LLC, 12 E.A.D. 490,
509 (EAB 2006); In re Inter-Power of N.Y., Inc., 5 E.A.D. 130, 144
(EAB 1994); accord, eg., Inre Zion Energy, LLC, 9 E.A.D. 701, 705
(EAB 2001); In re Knauf Fiber Glass, GmbH, 8 E.A.D. 121,
126-27(EAB 1999); Commonwealth Chesapeake, 6 E.A.D. at 769. The
Board, inits discretion, may also evaluate conditions of the permit that
are based on the permit issuer’ s “ exercise of discretion or an important
policy consideration.” 40 C.F.R. 8 124.19(a)(2). The petitioner must
describe each objection it israising and explain why the permit issuer’s
previous response to each objection is clearly erroneous or otherwise
deserving of review.'® Indeck-Elwood, slipop. at 23, 13E.A.D.at
(citing In re Tondu Energy Co., 9 E.A.D. 710, 714 (EAB 2001); Inre
Encogen Cogeneration Facility, 8 E.A.D. 244, 252 (EAB 1999)).

1. DISCUSSON

Sierra Club argues that the Region’s permitting decision in the
present case violates two PSD permitting requirements: the requirement

* The Agency stated in the Federal Register preamble to the part 124
regulationsthat the“ power of review ‘ should beonly sparingly exercised,” and that * most
permit conditions should be finally determined at the [permit issuer’'s] level.”” Inre
Cardinal FG Co., 12 E.A.D. 153, 160 (EAB 2005) (quoting 45 Fed. Reg. 33,290, 33,412
(May 19, 1980)); accord Inre Kawaihae Cogeneration Project, 7 E.A.D. 107, 114 (EAB
1997).
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set forth in the public participation requirements of CAA section
165(a)(2) to consider “alternatives’ to the proposed facility, and the
requirement pursuant to CAA sections 165(a)(4) and section 169(3) to
apply BACT, or best available control technology, to limit CO,
emissions from the facility. We discussthe “alternatives’ issue nextin
Part I11.A and the BACT issues below in Part I11.B.

A. Alternatives

Sierra Club argues that the Permit should be remanded on the
grounds that “in it, EPA has taken positions contrary to those it has
recently takenin another coal-fired power plant permitting matter.” Pet.
at 9. Sierra Club argues that the Region erred by failing to consider,
pursuant to CAA section 165(a), certain “alternatives’ to the proposed
facility that are similar to alternatives U.S. EPA Region 9 recommended
in a different type of proceeding. Specificaly, Sierra Club points to
comments Region 9 submitted on the draft environmental impact
statement for the White Pine Energy Station Project in Nevada.

SierraClub doesnot arguethat it, or any other person, submitted
comments during the public comment period in this case identifying the
“alternatives’ to the proposed facility that it raises in its Petition.
Instead, SierraClub arguesthat itisentitledto raisetheissuefor thefirst
timeinits Petition on the groundsthat Region 9 submitted its comments
in the White Pine Energy Station case after the public comment period
in the present case had closed.

The Region argues that Sierra Club has not satisfied the
standards for granting review of thisissue. Region’s Resp. to Pet. at 21-
30. We agree and deny review for the following reasons.

SierraClub’sargument relies on CAA section 165(a)(2), which
provides that a PSD permit may not be issued unless “a public hearing
has been held with opportunity for interested persons* * * to appear and
submit written or oral presentations on the air quality impact of such
source, alter natives thereto, control technology regquirements, and other
appropriate considerations.” CAA § 165(a)(2), 42 U.S.C. § 7475(a)(2)
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(emphasis added). InInre Prairie Sate Generating Co., PSD Appeal
No. 05-05, slip op. at 37-44 (EAB Aug. 24, 2006), 13E.A.D.at__, aff'd
sub nom. Serra Clubv. EPA, 499 F.3d 653 (7th Cir. 2007), we held that
section 165(a)(2)’ s requirement to consider alternatives, tied asit is by
the statute to the opportunity for interested persons to comment on the
draft permit, does not create an obligation for the permit issuer to
“conduct anindependent analysisof availableaternatives’ that werenot
identified by the public during the comment period. Id. at 39, 13E.A.D.
__. In contrast to the PSD provisions at issue in this case, the CAA
clearly requires an independent review of aternativesfor permitsissued
in nonattainment areas. CAA 8§ 173(a)(5), 42 U.S.C. § 7503(a)(5). In
Prairie State, we explained that “[b]ecause the CAA contains specific
language for permits in nonattainment areas requiring the permit issuer
to perform an analysis of aternative sites, sizes, and production
processes, among other things, to determine whether the benefits of the
proposed source outweigh its costs, and because similar specific
language is not included for the issuance of a PSD permit, compare 42
U.S.C. 8§ 7503(a)(5) with id. § 7475(a), the PSD permit issuer therefore
is not required to perform an independent analysis of alternatives’ in
PSD proceedings. Prairie State, dipop. at 39, 1I3EAD. a __.

Here, Sierra Club does not contend that the “alternatives’ it
identifiesinitsPetitionwereraised or identified by any interested person
during the public comment period.”” Pet. at 9-11. Notably, Region 9's
comments submitted in the White Pine Energy Station matter were
submitted to comply with Region 9's affirmative duty under CAA
section 309 and section 102(2)(C) of the National Environmental Policy
Act, 42 U.S.C. § 4332(2)(c). In contrast, as discussed above, CAA
section 165(a)(2) does not impose a similar affirmative duty on the
Region in the present PSD permitting context. Accordingly, we reject
Sierra Club’'s Petition and deny review of this issue because CAA

" Whether or not a petitioner raised an issue during the comment period is a
threshold question that the Board considers prior to granting review. In re City of
Phoenix, 9 E.A.D. 515, 524 (EAB 2000); In re Rockgen Energy Ctr., 8 E.A.D. 536, 540
(EAB 1999).
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section 165(a)(2)*® does not impose upon the Region a duty to conduct
an analysis of “alternatives’ that were not identified by an interested
person during public comment.*

B. Best Available Control Technology Emissions Limit for Carbon
Dioxide

1. Background and Overview

CAA sections 165(a)(4) and 169(3) prohibit the construction of
amajor emitting facility unless, among other things, the permit for the
facility contains a BACT emissions limit for “each pollutant subject to
regulation under thisAct.” Clean Air Act Amendmentsof 1977, Pub. L.
No. 95-95 § 127(a), 91 Stat. 685, 735, 741.*° SierraClub arguesthat the

18 Region 9'scomments, although submitted in the White PinesEnergy Station
matter after the close of the public comment period in the present case, would not, in any
event, present grounds for raising anew issue or argument for the first time on appeal in
thiscase. All reasonably ascertainableissues or reasonably available arguments must be
raised by the petitioner or another commenter by the close of the public comment period
in order for such issues or arguments to be preserved for consideration on appeal. 40
C.F.R.88124.13, .19(a); seealso Inre Christian County Generation, LLC, PSD Appeal
No. 07-01, dip op. a 12 (EAB Jan. 28, 2008), 13 E.A.D. __; Inre Shell Offshore, Inc.,
OCS Appea Nos. 07-01 & -02, dip op. at 52-53 (EAB Sept. 14, 2007), 1I3E.A.D. _;
In re Kendall New Century Dev., 11 E.A.D. 40, 55 (EAB 2003). Sierra Club does not
contend that the “dternatives’ it identifiesin its Petition became “reasonably available”
or “reasonably ascertainable” for the first time after the close of the public comment
period. The mere fact that Region 9 raised the same “aternatives’ in comments that it
submitted in another proceeding after the close of public comment in thisproceeding is
not sufficient to show that Sierra Club could not have raised those same alternatives
during this proceeding’ s public comment period.

° Sincewe are denying review on procedural grounds, we need not addressthe
significance, or even the relevance, of Region 9's comments on a different facility in a
different legal context.

2 The phrase* each pollutant subject to regulation under thisAct” appearsboth
in section 165(a)(4) andin section 169(3)’ sdefinition of BACT, thelatter of which states:

The term “best available control technology” means an emission
(continued...)
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Region clearly erred in its permitting decision by failing to require a
BACT emissionslimit for control of CO, emissionsunder CAA sections
165 and 169. Pet. at 4.

In 2003, EPA reversed aposition it took in 1998 and concluded
that CO, isnot an “air pollutant” as defined by CAA section 302(g) and,
therefore, CO, falls outside the scope of EPA’s authority to regulate
under any of the CAA’s programs, including the PSD provisionsin the
present case. CompareMemorandum from Robert E. Fabricant, General
Counsdl, U.S. EPA, to MarianneL. Horinko, Acting Administrator, U.S.
EPA, EPA’ s Authority to Impose Mandatory Controlsto Address Global
Climate Change under the Clean Air Act, a 10 (Aug. 23, 2003)
(“Fabricant Memo”) with Memorandum from Jonathan Z. Cannon,
Genera Counsel, U.S. EPA, to Carol M. Browner, Administrator, U.S.
EPA, EPA sAuthority to Regulate Pollutants Emitted by Electric Power
Generation Sources (Apr. 10, 1998) (“Cannon Memo”).

In April 2007, the Supreme Court rejected EPA’ sinterpretation
that CO, is not an “air pollutant” within the CAA’s section 302(g)
definition. Massachusetts v. EPA, 549 U.S. 497 (2007). The Court
explained that CO,, and other greenhouse gases, “fit well within the
Clean Air Act’ s capacious definition of ‘air pollutant,”” and thus“EPA

20(,..continued)

limitation based on the maximum degree of reduction of each
pollutant subject to regulation under this Act emitted from or which
results from any major emitting facility, which the permitting
authority, on a case-by-case basis, taking into account energy,
environmental, and economic impactsand other costs, determinesis
achievable for such facility through application of production
processesand avail ablemethods, systems, and techniques, including
fuel cleaning, cleanfuels, or treatment or innovativefuel combustion
techniques for control of each such pollutant.

CAA 8 169(3) (emphasis added). The Clean Air Act Amendments of 1977 used the
article“this’ in front of “Act.” Pub. L. No. 95-95 § 127, 91 Stat. 735, 741. The parties
inthe present case frequently usethearticle“the” instead, or citeto the U.S. Code, which
refersto “Chapter” instead of “Act.”
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has the statutory authority to regulate the emissions of such gases.” Id.,
dip op. at 29-30.

The Massachusetts case spoke directly to EPA’s authority to
limit air pollutant emissions from mobile sources under CAA section
202(a)(1). In the mobile source context, before limiting pollutant
emissions, the Administrator must make a“judgment” that air pollution
caused by the pollutant “‘may reasonably be anticipated to endanger
public health or welfare.”” Id., dip op. at 30 (quoting CAA & 202(a)(1),
42 U.S.C. § 7521(a)(1)). The Court remanded the Massachusetts case
for EPA to make further determinations with respect to that judgment
and to “ground itsreasonsfor action or inaction in the statute.” 1d., dlip
op. at 32.

The provisions that Sierra Club points to in the present case,
CAA sections 165 and 169, do not contain similar language requiring a
public health or welfare“ endangerment” finding under the PSD program
as a precondition for the CAA’s requirement that EPA apply BACT.
Rather, asall partiesrecognize, for PSD purposes, the statutory language
requiresBACT “for each pollutant subject to regulation under thisAct.”
See, eg., SierraClub’s Pet. at 4; Region’s Resp. to Pet. at 5-6.

The parties and amici, however, vigorously dispute what
“subject to regulation under this Act” means. The Region stated in its
responseto comments (which the Regionissued after the Supreme Court
issued the Massachusettsdecision) that “ EPA doesnot currently havethe
authority to addressthe challenge of global climate change by imposing
limitations on emissions of CO, and other greenhouse gases in PSD
permits.” Resp.to Commentsat 5. The Region explained that “ EPA has
historically interpreted the term ‘ subject to regulation under the Act’ to
describe pollutants that are presently subject to astatutory or regulatory
provision that requires actual control of emissionsof that pollutant.” Id.
at 5-6.

SierraClub contendsthat this response to comments constitutes
clear error. It asserts that “EPA can and must impose emissions
limitations on CO, in PSD permits for new coal-fired power plants.”
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SierraClub’'s Jan. Brief at 1. Sierra Club maintains that the “plain and
unambiguous’ meaning of “regulation” isbroader than actual control of
emissions and that “ carbon dioxide has been regulated under the Clean
Air Act since 1993." Pet. at 4. Sierra Club points to EPA’s 1993
amendment of 40 C.F.R. Part 75 to, among other things, require
monitoring and reporting of CO, emissions. Id. EPA promulgated the
Part 75 regulations in response to Congress' direction in section 821 of
the Clean Air Act Amendments of 1990, Pub. L. No. 101-549, 104 Stat.
2399, 2699 [hereinafter, “1990 Public Law”]. SierraClub thuscontends
that the combination of CAA sections 165 and 169, section 821 of the
1990 Public Law, and EPA’ s Part 75 regulations makes CO2 “ subject to
regulation” under the CAA and thereforerequiresthat the Permit contain
aCQO, BACT limit.

The basic question before the Board is whether the Region
clearly erred by stating that it lacked the authority to impose a CO,
BACT limitinthe Permit. Asexplained morefully inPart [11.B.2 below,
we find that the statute is not so clear and unequivocal as to preclude
Agency interpretation of the phrase “subject to regulation under this
Act,” and therefore does not dictate whether the Agency must impose a
BACT limit for CO, in the Permit. More particularly, we reject Sierra
Club’s contentions that either the plain meaning of the statutory phrase
“subject to regulation” as used in sections 165 and 169 or the meaning
of the term “regulations’ as used in section 821 negates the Agency’s
authority to interpret “subject to regulation” for purposes of the PSD
program and compels an interpretation of the statute that necessarily
requires that the Permit contain a CO, BACT limit.

In Part 111.B.3, we conclude that the record of the Region’s
permitting decision does not support its contention that its authority is
constrained by an historical Agency interpretation of the phrase“ subject
to regulation under thisAct.” The administrative record of the Region's
permitting decision, as defined by 40 C.F.R. section 124.18, does not
support the Region’ sview that the Agency’ s historical interpretation of
“subject to regulation” means “subject to a statutory or regulatory
provision that requires actual control of emissions of that pollutant.”
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InPart111.B.4, wereject asnot sustainablein thisproceeding the
Region’ salternativeargument —that any regulation arising out of section
821 cannot, in any event, constitute regulation “under this Act” because
section 821 is not part of the CAA. While the Region now cites textual
distinctions and legiglative history to argue that the term “regulations”
under section 821 does not constitute regulation “under this Act” for
purposes of CAA sections 165 and 169, the Agency’'s historical
statements regarding section 821 are at odds with, and preclude our
acceptance in this proceeding of, the interpretation the Region now
advocates on appeal.

Finaly, inPart 111.B.5, we provide asummary of our conclusion
that aremand isrequired, and we provide some direction to the Region
regarding issues to consider on remand.

2. Meaning of the Satutory Text

We first “must decide, using the traditional tools of statutory
construction, ‘whether Congress has directly spoken to the precise
question at issue.”” Pharmanex v. Shalala, 221 F.3d 1151, 1154 (10th
Cir. 2000) (quoting FDA v. Brown & Williamson Tobacco Corp., 529
U.S. 120, 132 (2000)). The question before us is whether the text
compels a particular meaning in the context of this case.

We begin by considering whether the statutory phrase “each
pollutant subject to regulation under thisAct,” found at two placesin the
statute,”* has a plain meaning. Lee v. Mukasey, 527 F.3d 1103, 1106
(10th Cir. 2008). Here, the parties and amici point to different
dictionariesand definitionsinarguingvariouspotential “ plain” meanings
of “regulation.”

For example, Sierra Club argues that “Webster's defines
‘regulation’ as ‘an authoritative rule dealing with details or procedure;
(b) arule or order issued by an executive authority or regulatory agency

2 CAA 88 165(a)(4), 169(3), 42 U.S.C. § 7475(a)(4), 7479(3).
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of agovernment and having the force of law.’” Pet. at 6.”* SierraClub
thus argues that CO, is a regulated pollutant because of various
requirements published in the Code of Federal Regulations calling for
monitoring and reporting of CO, emissions. Id. at 5n.2. In contrast,
Deseret argues that because “Black's Law Dictionary defines
‘regulation’ as*[t]heact or processof controlling by ruleor restriction,’”
therefore, “ [t]heplain meaning of ‘ regulation’ requirescontrol over what
is regulated, and because monitoring and reporting procedures do not
control carbon dioxide emissions, they do not subject carbon dioxideto
‘regulation’ for purposes of BACT.” Deseret’'s Mar. Brief at 7-8%
(quoting Black's Law Dictionary 1311 (8th ed. 1999) (emphasis and
alteration by Deseret)).*

In its appellate briefs, the Region rejects the efforts of both
Sierra Club and Deseret to press subtle variations in the dictionary
definitions as the “plain meaning” of the statutory text. Instead, the
Region states that the “citation of an alternative meaning from the same
dictionary and a different definition from Webster’s dictionary simply
illustrates the ambiguity of the term rather than establishing a plain
meaning.” Region’sMar. Brief at 13. The Region explainsthat “[s]ince
Congress adopted neither the Black’s nor the Webster's definitions,

2 The Petition does not provide the citation for the quotes attributed to
Webster's. However, Sierra Club’s subsequent January Brief cites Merriam-Webster’s
Collegiate Dictionary 1049 (11th ed. 2005) for this quote.

23 See also Deseret’ s Resp. to Pet. at 4-5.

24 Deseret al so pointsto Webster’ s|1 New College Dictionary asusing theword
“controlling” in defining “regulation.” Deseret’s Mar. Brief at 8 (discussing Webster’s
Il College Dictionary 934 (1995)). Deseret aso argues that the dictionary cited by
Petitioner includes an alternative definition of “regulation” that, among other things,
refers to regulation as meaning bringing “‘under the control of law or constituted
authority.”” Id. (quoting Merriam-Webster’ s Collegiate Dictionary 1049 (11th ed. 2005)
(emphasis added by Deseret)). Deseret also argues that “[t]he plain meaning of the
phrase ‘subject to' aso requires control * * *.” Deseret's Mar. Brief at 8. Deseret
observes that Webster's defines “subject” as “‘being under domination, control, or
influence (often fol. by to).”” Id. (quoting Random House Webster's Unabridged
Dictionary 1893 (2d ed. 2001).
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Congressclearly left agap for EPA tofill in defining the meaning of the
term ‘regulation’ asused inthe phrase pollutant subject to regulation.’”
Region's Resp. to Pet. at 13; see also UARG Mar. Brief at 22-23
(arguing that the phrase “‘subject to regulation’ is not clear on its
face’”). Thus, on appeal, the Region does not contend that the
interpretation it views as the Agency’'s historical interpretation is
required by the statutory text, but instead is “reasonable” or
“permissible” in light of the ambiguity identified by the aternative
dictionary definitionsSierraClub and Deseret discussed. Region’ sResp.
to Pet. a 13; Region's Mar. Brief at 14-15; EAB Ora Argument
Transcript at 51.

Upon consideration, we are persuaded that the Region's
appellate contention is correct. A statutory plain meaning cannot be
ascertained from looking solely at the word “regulation” to determine
whether Congress, in enacting the statute in 1977, intended “ subject to
regulation”? to apply narrowly as Deseret contends to mean aprovision
that prescribes actual control of emissions of the pollutant, or more
broadly as SierraClub arguesto embrace requirementsfor monitoring of
pollutant emissions, among other things. It does not appear that, when
it enacted CAA sections 165 and 169in 1977, Congress considered®® the
precise issue before us, or more significantly, drafted language
sufficiently specific®” to addressit.

% Thecritical term hereis* subject to regulation under thisAct,” and we do not
accept Sierra Club’s argument that the single word “regulation” can be extracted and
parsed separate from that phrase, rather than focusing on the meaning of the phrase asa
whole.

% The parties have not drawn our attention to any relevant legid ative history
concerning the meaning of “subject to regulation under this Act,” and we have found
none.

27 As part of its argument, Sierra Club contends that the phrase “subject to
regulation under this Act” must mean something different than what Congress defined
“emissions limitation” and “emissions standard” to mean. See Pet. at 8 (discussing 42
U.S.C. §7602(k)). It assertsthefact that Congressenacted both these two defined terms
—which specifically speak to control of “the quantity, rate, or concentration of emissions

(continued...)
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We reject Sierra Club's contention that the Region's
interpretation“runsafoul of theholdingin Alabama Power Co. v. Costle,
636 F. 2d 323, 403 (D.C. Cir. 1979).” Pet. at 9. Alabama Power
rejected the “Industry Groups’ effort to compel EPA “to lessen the
regulatory burden” because, intheir view, “ subject to regulation” meant
that BACT applied immediately only to the two pollutants, sulfur
dioxides and particulates, which were already regulated by EPA’s pre-
existing PSD regulations. 1d. The “Industry Groups’ argued that,
because CAA section 166 required EPA to complete studies before
promul gating PSD regulationsfor certain pollutantsidentifiedin section
166, Congress did not intend those additional pollutants to be “subject
to regulation” for purposes of applying BACT until those studies were
completed. Id. The D.C. Circuit rejected the “ Industry Groups” effort
to compel anarrow interpretation, stating that “[t]he statutory language
leaves no room for limiting the phrase ‘each pollutant subject to
regulation’ to sulfur dioxides and particulates.” Alabama Power, 636
F.2d at 406. All of the pollutantsidentified in section 166 and at issue
in Alabama Power were already subject to regulation under other (non-
PSD) provisions of the CAA. Region’s Mar. Brief at 16 n.6 & at 28.
The Alabama Power court thus did not consider, and therefore did not
decide, Sierra Club’s argument here in which it seeks to compel the
Regionto apply the PSD Program to apollutant that is neither mentioned
in CAA section 166 nor subject to emissions control under another
provision of the Act.

27(,..continued)

of air pollutants” — and did not use those terms in establishing the BACT requirement
impliesthat Congress meant something different by the phraseit choseto usein sections
165 and 169. Evenif thisobservation were correct, an issuewe do not decide, it does not
lead to the conclusion that the much broader meaning SierraClub has put forward for the
phrase “ subject to regulation under thisAct” is necessarily what Congressintended. As
the Region observes, the meaning of “subject to regulation under this Act” that the
Region hasput forward differsfrom the defined termswithout embracing the full breadth
of the meaning that Sierra Club advocates. Region’s Resp. to Pet. at 14 (noting that its
interpretation woul d apply the control of 0zone depleting substancesthrough production
or import restrictions that do not limit the quantity, rate, or concentration of emissions);
Region’s Mar. Brief at 22.
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Further, wefind that the lack of clarity of the phrase “ subject to
regulation under this Act” as applied in these circumstances is not
definitively resolved by theterms of section 821 of the 1990 Public Law,
asSierraClub argues. SeePet. at 5-9; SierraClub’sApril Reply at 3. As
explained bel ow, we concludethat i n enacting section 821, Congressdid
not negatethe Agency’ sauthority or discretionto interpret CAA sections
165and 169. Thisdetermination isdistinct from the question of whether
section 821 is part of the CAA, an issue that we do not decide here.

As noted above, the scope of PSD regulatory authority, as set
forth in sections 165 and 169 of the CAA, extends to “any pollutant
subject to regulation under thisAct.” Sierra Club argues that the use of
similar, but not identical, language in section 821 of the 1990 Public
Law, whichrequiresthe Agency to promulgate“regulations,” constrains
the Agency’s ability to interpret sections 165 and 169.*° Pet. at 5-9;
SierraClub’sJan. Brief at 16-18; SierraClub’sApr. Reply at 3. That is,
according to Sierra Club, the only supportable reading of sections 165
and 169 mandatesthat PSD regulatory authority extendsto any pollutant
subject to “a’ or “any” regulation promulgated in the Code of Federal
Regulations because that is the meaning of section 821's direction to
promulgate regulations. The question before usis not whether thisisa
plausible reading, but rather whether Sierra Club’s interpretation is
compelled under the statutory terms. We conclude that the statutory
language does not compel this meaning.

Our conclusion that the statutory language is broad enough to
embracedifferent meanings, or shades of meaning, isconsistent with the
Supreme Court’ s observation in other contexts that the same or similar
words may be construed differently “‘not only when they occur in
different statutes, but when used more than once in the same statute or
even in the same section.”” Envtl. Def. v. Duke Energy Corp., 549 U.S.

2 Although Sierra Club’s argument primarily focuses on Congress' s directive
in section 821 of the 1990 Public Law that EPA promulgate “regulations’ to implement
that section’s requirements, Sierra Club also points to Congress similar instructions
elsewhere that EPA promulgate “regulations’ to implement various CAA provisions.
See, e.g., Pet. at 7-8 (citing references to “regulations’ in CAA § 165(e)(1), 42 U.S.C.
8§ 7475(e)(2)).
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561, dip op. at 9 (2007) (quoting Atl. Cleaners & Dyers, Inc. v. United
Sates, 286 U.S. 427, 433 (1932)). In reviewing the meaning of the
phrase“ subject to regulation under thisAct” wedo not confine ourselves
“to examining a particular statutory provision in isolation.” FDA v.
Brown & Williamson Tobacco Corp., 529 U.S. 120, 132 (2000). Rather,
“[t]he meaning — or ambiguity — of certain words or phrases may only
become evident when placedin context* * *. Itisa‘fundamental canon
of statutory construction that the words of a statute must beread in their
context and with aview to their placein the overall statutory scheme.’”
Id. at 132-33 (quoting Davis v. Mich. Dep't of Treasury, 489 U.S. 803,
809 (1989); see also Nat'l Ass'n of Home Builders v. Defenders of
Wildlife, _ U.S.__, 127 S.Ct. 2518, 2534 (2007) (explaining the Court
would not construe the statute in that case to “implicitly abrogate or
repeal” the operation of many mandatory agency directives and thereby
creatediffering mandates). Here, the partiescontest whether section 821
of the 1990 Public Law®® must be viewed as part of the CAA and
whether the terms of section 821 compel a particular meaning of the
phrase*” subject to regulation” for purposesof implementing sections 165
and 169.

Although there is a presumption that identical words used in
different parts of the same statute®® have the same meaning,** courts
recognize that this presumption can yield to a different interpretationin
appropriate circumstances. As Sierra Club acknowledges, “EPA may
interpret the same word differently based on statutory context.” Sierra
Club’s April Reply at 4 (citing Envtl. Def. v. Duke Energy Corp., 549
U.S.561, 127 S.Ct. 1423, 1433 (2007)); seealso SierraClub’ s Jan. Brief
at 16.

2 Section 821 of the 1990 Public Law isincluded in the United States Code as
anote attached to 42 U.S.C. § 7651k.

% For purposes of facilitating our anaysis of Sierra Club’s position on this
issue, weassumethat section 821 is part of the CAA athough, as discussed subsequently
in section 111.B.4, we actually do not decide that issue.

* Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Dabit, 547 U.S. 71, 86 (2006);
Comm'r v. Lundy, 516 U.S. 235, 249-50 (1996).



DESERET POWER ELECTRIC COOPERATIVE 33

Asdiscussed above, the phrase “ subject to regulation under this
Act” isnot so clear and unequivocal as Sierra Club suggests. While it
may mean “subject to aregulation” as Sierra Club argues, the statute by
its terms does not foreclose the narrower meaning suggested by the
Region and Deseret, “subject to control” (by virtue of a regulation or
otherwise). Compare Pet. at 5n.2 & at 6 with Deseret’sMar. Brief at 7-
8; Region’s Mar. Brief at 13.

In arguing that sections 165 and 169 have only one proper
interpretation, Sierra Club ignores the fact that section 821, which was
enacted 13 yearsafter sections 165 and 169,** uses different terminol ogy,
“regulations,” from that used in the PSD provisions of sections 165 and
169, “subject to regulation.”** We find no evidence that Congress's
addition of section 821 in 1990 was an attempt to interpret or constrain
the Agency’ sinterpretation of the broader phrase* subject to regulation”

%2 Congress use of the term “regulations’ in enacting section 821 in 1990
ordinarily would not be looked to asinformative of what Congress intended when much
earlier in 1977 it enacted the BACT requirement. Int’| Bhd. of Teamstersv. Daniel, 439
U.S. 551, 571 (1979) (Burger, C.J.,, concurring) (understanding of draftsman of
amendment in 1970 “would havelittle, if any, bearing” on “construction of definitions
enactedin 1933 and 1934”); United Satesv. Price, 361 U.S. 304,332(1960) (“ Theviews
of a subsequent Congress form a hazardous basis for inferring the intent of an earlier
one.”)

3 We agree with the Region that the difference in terminology is potentialy
significant. Notably, when read in the context of the phrases in which they are used,
possiblealternative meanings of “regulation” and “regulations’ become apparent. Inthe
phrase “the Administrator * * * shall promulgate regulations* * * to require [sourcesto
monitor CO,]” in section 821, theterm “regulations’ is understood to be the end product
of the administrative rule making process. Thus, Congress direction that EPA
promulgate “regulations’ found at various placesin the CAA and in section 821 is most
naturally read to mean that Congress directed EPA to use its legidative rule making
authority to implement the statutory requirements, filling in necessary specificity and
detail. Section 112 of the Act uses the term “subject to regulations,” referring to
“regulations’ intheplural. CAA sections112(r)(3) and 112(r)(7)(F). Thisevidencesthat
Congress may not have meant “subject to regulation” (singular) to have the same
meaning.
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as used in sections 165 and 169.>* Sierra Club does not address the fact
that section 821 bears no facial relationship to the PSD provisions of
sections 165 and 169. Congress's subsequent use of the word
“regulations’ in asection of the 1990 Public Law that bears no explicit
rel ationship with the earlier-enacted sectionswoul d not appear sufficient,
onitsown, to implicitly constrain EPA’s authority to interpret the PSD
provisions of section 165 and 169. Thisis particularly true where, as
here, the two sections were enacted 13 years apart, bear no obvious
relationship, and are not even placed in close proximity. Moreover, the
Agency did determine, in 1978 that the phrase “subject to regulation
under this Act” used in the PSD provisions requires interpretation to
properly implement the PSD program, and Congress did not evidence an
intent in section 821 to alter the Agency’s determination.®> Normally,
more express terminology would be expected if Congress intended to
alter an established meaning.*

% See 136 Cong. Rec. H2915, 2934 (1990) (statement of Rep. Moorhead),
reprinted in S. Comm. on Env’t and Public Works, Legislative History of Clean Air Act
Amendmentsof 1990, at 2986-87 (1993); 136 Cong. Rec. H2511, 2578 (1990) (statement
of Rep. Cooper), reprinted in S. Comm. on Env’t and Public Works, Legidlative History
of Clean Air Act Amendments of 1990, at 2652-53 (1993); 136 Cong. Rec. H2511, 2561-
62 (1990) (statement of Rep. Moorhead), reprinted in S. Comm. on Env’t and Public
Works, Legidative History of Clean Air Act Amendments of 1990, at 2612-14 (1993).

% The preamble to the 1978 rulemaking stated that the Agency was advancing
an interpretation, at least in part, to address inquiries from the public as to the meaning
of the phrase “subject to regulation.” Part 52 — Approval and Promulgation of State
Implementation Plans, 43 Fed. Reg. 26,388, 26,397 (June 19, 1978). As explained
below, we do not agree with the constrained reading of the 1978 interpretation that the
Region now advances.

% See Catron County Bd. of Comm'rsv. U.S. Fish & Wildlife Serv., 75 F.3d

1429, 1438-39 (10th Cir. 1996) (noting thedifficulty in ascertaining Congressional intent
from subsequent legislative action in the face of a pre-existing administrative or court
precedent). We note that the circumstances of this case are an inverse of those at issue
in acase cited by SierraClub, Merrill Lunch, Pierce, Fenner & Smith, Inc. v. Dabit, 547
U.S. 71, 86 (2006). There, the Court found that a subsequently enacted legidative
provision should be interpreted in light of, and consistent with, a pre-existing judicial
interpretation of an earlier enacted phrase used in the same statute. To follow that logic,
section 821 should beread consistently with any definitiveinterpretation of sections 165
(continued...)
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Thus, we reject Sierra Club’s argument that either the plain
meaning of “regulation,” or the wording of section 821, compels a
particular interpretation of the phrase “subject to regulation under this
Act” for purposes of the PSD provisions of sections 165 and169.

Accordingly, we next turn to the Region’ s arguments regarding
the allegedly constraining effect of the Agency’s “historical”
interpretation.

3. The Agency’s Historical Interpretation of “ Subject to
Regulation”

Because the statute does not compel Sierra Club’s proffered
interpretation, we now consider whether the Region correctly stated in
its response to comments that a historical Agency interpretation of the
phrase“ subject to regulation” constrained its discretion toimposeaCO,
BACT limit in the Permit. As we explain below, the record for the
Region’s permitting decision is insufficient to support the Region’s
conclusion that its discretion is constrained in this manner.

Notably, the Region did not identify initsresponseto comments
any Agency document expressly stating that “ subject to regulation under
this Act”*” means “subject to a statutory or regulatory provision that
requires actual control of emissions of that pollutant” (or any other
clearly worded statement expressly connecting the meaning of the

%(...continued)
and 169. Thisalsoisnot acircumstance wherethe language of thelater enactment makes
plain a Congressiona intent to express an interpretation of the earlier enactment. See,
e.g., Red Lion Broad. Co. v. FCC, 395 U.S. 367, 380 (1969).

37 A memorandum issued on April 26, 1993, by Lydia N. Wegman, Deputy
Director, Office of Air Quaity Planning and Standards, discussed below, did refer to the
absence of “actual control of emissions” in connection with CO,. Memorandum from
LydiaN. Wegman, Deputy Director, Office of Air Quaity Planning and Standards, U.S.
EPA, Definition of Regulated Air Pollutant for Purposes of TitleV (Apr. 26, 1993). The
Region did not identify this memorandum in the Region’s response to comments as
support for the Region’s decision, and we explain below in Part 111.B.3.c that, at bedt, it
provides only weak support for the interpretation the Region advocates.
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statutory phrase to “actual control of emissions’). Instead, the response
to comments derives by inference what the Region views as the
Agency’s historical interpretation. The Region, in its response to
comments, cited as sources for what it referred to as the Agency’s
historical interpretation the Federal Register preambles for two Agency
rulemakings—oneissued in 1978 and the other issued in 2002. Resp. to
Comments at 5-6.** Among other things, these rulemaking preambles
listed pollutants, either by name or by descriptive category, that the
Agency considered at the time to be subject to regulation for purposes of
PSD permitting. The Region explains in its appellate briefs that the
historical interpretation it believes constrains its authority may be
discerned by observing that the listed pollutants were subject to
emissions control and none of the listed pollutants were subject to only
monitoring and reporting requirements. Region’s Mar. Brief at 31, 43.
In other words, the logic the Region apparently relied upon in its
response to commentswasan inference based on the regul atory status of
the pollutantslisted in the two rulemaking preamblesand isnot found in
any affirmative or direct Agency statement. See, e.g., Id. at 31 (“Thislist
did not include carbon dioxide or any other pollutant that was not subject

% In its response to comments, the Region identified the following as sources
for what the Region characterized as EPA’ shistorical interpretation: Part 52— Approval
and Promulgation of State |mplementation Plans, 43 Fed. Reg. 26,388, 26,397 (June 19,
1978) (describing pollutants then subject to BACT requirements); Prevention of
Sgnificant Deterioration (PSD) and Nonattainment New Source Review (NSR), 61 Fed.
Reg. 38250, 38,309-10 (proposed July 23, 1996) (listing pollutants then subject to PSD
review); Final Rule: Prevention of Significant Deterioration (PSD) and Nonattainment
New Sour ce Review (NSR): Baseline Emissions Deter mination, Actual-to-Future-Actual
Methodology, Plantwide Applicability Limitations, Clean Units, Pollution Control
Projects, 67 Fed. Reg. 80,186, 80,240 (Dec. 31, 2002) (defining term “regulated NSR
pollutant” and stating that BACT is required for each regulated NSR pollutant).

Initsresponseto comments, the Region also pointedto InreNorth County Res.
Recovery Assocs., 2 E.A.D. 229, 230 (Adm’r 1986), for the proposition as stated in that
decision that “EPA lacks the authority to impose [PSD permit] limitations or other
restrictions directly on the emission of unregulated pollutants.” Resp. to Comments at
5 (quoting North County, 2 E.A.D. at 230); seealso Region’sMar. Brief at 9. Thisquote
from North County doesnot answer the question of what “ pollutant subject to regulation”
means.
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to a statutory or regulatory provision that requires actual control of
emissions of that pollutant.”).

The Region is correct that none of the Agency’s historical
pollutant lists included pollutants that were regulated solely by
monitoring or reporting requirements. Thus, such lists are not facially
inconsistent with the interpretation that the Region articulated in its
response to comments. However, the mere absence of inconsistency
doesnot demonstrate that those historical lists constrained the Region to
adhere to the interpretation it advocates, especially where, as here, the
two preambles at issue do not purport to limit EPA’s PSD regulatory
authority to those lists.

On appeal, the Region further asserts that “EPA has never
interpreted” the phrase subject to regulation under the Act “to cover
pollutants subject only to monitoring and reporting requirements.”
Region's Resp. to Pet. at 7-8. The Region also cites a number of
additional documents not identified in its response to comments that it
contends show the Agency had a “traditional practice” of treating
“subject to regulation” as meaning “actual control of pollutant
emissions.” Significantly, the Agency did not develop the factual
predicates for these statements in the record of this permitting
proceeding.

Thus, for the reasons explained in detail below, we cannot
conclude on the record for the Permit in this case that the historical
Agency statementsthe Regionidentified initsresponseto commentsare
sufficiently clear and consistent articul ationsof an Agency interpretation
to constrain the authority the Region acknowledges it would otherwise
have under the terms of the statute. Thus, we must find that the Region
committed clear error.

a. The Agency's 1978 Federal Register Preamble
We begin our analysis of the Agency’ s historical interpretation

by looking first at the statements the Agency made in 1978, essentially
contemporaneous with the enactment of CAA sections 165 and 1609.
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Courts often accord ahigh degree of deferenceto agency interpretations
that are made contemporaneouswith thelegid ative enactment, especially
when the agency clearly articulates and consistently follows the
interpretation over along period of time. Rosette, Inc. v. United Sates,
277 F.3d 1222, 1230 (10th Cir. 2002) (“great deferenceis given to the
interpretation of a statute by the agency charged with its administration,
this respect is particularly due where the administrative practice is a
contemporaneous construction of the statute”); New Mexico Enwvtl.
Improvement Div. v. Thomas, 789 F.2d 825, 831-32 (10th Cir. 1986)
(“The court will defer to the agency's interpretation when an agency is
charged with enforcing a statute, when such an interpretation is not
contrary to clear statutory intent or the plain language of the statute,
when the interpretation is contemporaneous with the legidation's
enactment, and when such interpretation has been consistently adhered
to by the agency over time.”).

In 1978, soon after Congress amended the CAA to add the PSD
provisions at issue in this case, the Administrator set forth in the
preamble to a fina rulemaking an interpretation of the meaning of
“subject to regulation under this Act” as used in CAA sections 165 and
169. Inthe 1978 preamble, the Administrator stated as follows:

Some gquestions have been raised regarding
what “subject to regulation under this Act” means
relative to BACT determinations. The Administrator
believes that the proposed interpretation published on
November 3, 1977, is correct and is today being made
fina. As mentioned in the proposal, “subject to
regulation under this Act” means any pollutant
regulated in Subchapter C of Title 40 of the Code of
Federal Regulations for any source type. This then
includes™* * *.
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Part 52 — Approval and Promulgation of Sate | mplementation Plans, 43
Fed. Reg. 26,388, 26,397 (June 19, 1978).* The preamble went on to
describeingeneral categoriesthe pollutantsthen regulatedin Subchapter
C of Title 40. Id.

The Region’s response to comments correctly pointed to the
1978 Federal Register preambl easestablishing an Agency interpretation
of “subject to regulation under thisAct”“° —the 1978 preambl e expressly
states that it “made fina” an “interpretation” the Administrator
concluded was correct. Id. This statement inthe 1978 Federal Register
also possesses the hallmarks of an Agency interpretation that courts
would find worthy of deference — the Agency issued it with a high
degree of formality (the Agency published notice of the proposed
interpretation in the Federal Register, followed by a subsequent Federal
Register notice finalizing the interpretation); the Agency received
guestions on the interpretation as part of the rulemaking process thus
indicating that the Agency carefully considered the interpretation; the
Administrator who is charged with implementing and enforcing the
statute issued the interpretation; and the Administrator issued the
interpretation relatively contemporaneous with the statutory enactment
and along with the original regulations implementing the statute. See,

% As background, in the preamble issued in 1977 for the proposed rule, the
Administrator stated as follows:

The Amendments require BACT for al pollutants
regulated under thisAct. Thus, any pollutant regulated in Subchapter
C of Title 40 of the Code of Federal Regulations will be subject to
acase-by case BACT determination. Theseinclude* * *.

Approval and Promulgation of Implementation Plans, 42 Fed. Reg. 57,479, 57,481
(proposed Nov. 3, 1977). The preamblewent on to describe pollutantsthen regulated in
Subchapter C of Title 40 with somewhat greater detail than the description in the 1978
final rulemaking preamble.

0 The Region cited this 1978 Federal Register preamble as authority for what
the Region described as the Agency’ s historical interpretation of the phrase “ subject to
regulation under thisAct.” Resp. to Comments at 5-6.
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e.g., Rosette, 277 F.3d at 1230; see also kidmore v. Swift & Co., 323
U.S. 134, 140 (1944).

Nevertheless, we must reject the Region's current
characterization of the Agency’ s 1978 preamble statement. The Region
now contends that only the pollutants identified in the preamble by
general category define the scope of the Administrator's 1978
interpretation. Region’s Resp. to Pet. at 11 & n.6. However, as quoted
above, the 1978 preamble stated that “* subject to regulation under this
Act’ means any pollutant regulated in Subchapter C of Title 40 of the
Code of Federal Regulations’ and introduced the list of pollutant
categories with the word “includes.”** That word generally “is not one
of all-embracing definition, but connotes simply an illustrative
application of the general principle.” Fed. Land Bank v. Bismarck
Lumber Co., 314 U.S. 95, 100 (1941); see also Chickasaw Nation v.
United Sates, 534 U.S. 84 (2001); Penncro Assoc., Inc. v. Sprint
Spectrum, L.P., 499 F.3d 1151, 1156 (10th Cir. 2007) (“Webster's
defines the term ‘to include’ as meaning ‘to place, list, or rate as a part
or component of a whole or of a larger group, class, or aggregate.’”
(quoting Webster’s Third New International Dictionary 1143 (2002)).
“We note that, generally, to say A includes B does not exclude the
possibility that A also includes C and D.” Dishmanv. UNUM LifeIns.
Co. of Am., 269 F.3d 974, 989 (9th Cir. 2001). Nothing in the 1978
preamble (or the 1977 preamble to the proposed rule) indicates that the
Agency intended to depart from the norma use of “includes’ as
introducing an illustrative, and non-exclusive, list of pollutants subject
to regulation under the Act.

Thus, it strikes us as inappropriate to look to the pollutant
categoriesthat follow theword “includes’ asproviding acomprehensive
list from which to discern an unstated, unifying rule (such as “actual
control of emissions’). Thisisespecially true where, to the contrary, a
plainand morenatural reading of the preambl € sinterpretative statement
suggestsadifferent unifyingrule, i.e., the one expressly stated in thetext

“ The preamble to the proposed rule issued in 1977 aso introduced the
pollutant list with the word “include.” See note 39 above.
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immediately preceding the list: “‘ subject to regulation under this Act’
means any pollutant regulated in Subchapter C of Title 40 of the Code
of Federal Regulations for any source type.” 43 Fed. Reg. at 26,397.

Accordingly, the 1978 Federal Register preamble does not lend
support to the Region’ s conclusion that its authority was constrained by
an historical Agency interpretationto apply BACT only to pollutantsthat
are “subject to a statutory or regulatory provision that requires actual
control of emissions of that pollutant.” Instead, the 1978 Federal
Register notice augers in favor of afinding that, in 1978, the Agency
interpreted “ subject to regulation under thisAct” to mean “any pollutant
regulated in Subchapter C of Title 40 of the Code of Federal Regulations
for any source type.” 43 Fed. Reg. at 26,397.

When EPA issued regulationsin 1993 implementing the 1990
Public Law andin particul ar section 821’ sCO, monitoring and reporting
requirements, EPA did so by amending Subchapter C of Title 40 of the
Code of Federal Regulations. Acid Rain Program: General Provisions
and Permits, Allowance System, Continuous Emissions Monitoring,
Excess Emissions and Administrative Appeal s, 58 Fed. Reg. 3590, 3650
(Jan. 11, 1993). As a result of that rulemaking, the Subchapter C
regulations now require CO, emissions monitoring (40 C.F.R.
88 75.1(b), .10(a)(3)), preparing and maintaining monitoring plans (40
C.F.R. 8 75.53), maintaining records (40 C.F.R. § 75.57), and reporting
suchinformation to EPA (40 C.F.R. 88 75.60-.64), and those regul ations
provide that aviolation of any Part 75 requirement “isaviolation of the
Act” (40 C.F.R. 8 75.5(a)). Sierra Club points to this rulemaking in
arguing that “ carbon dioxide has been regulated under the Clean Air Act
since 1993.” Pet. at 4; seealsoid. at 5n.2.

The Region observesthat the reference the 1978 preamble made
to Subchapter C of Title 40 of the Code of Federal Regulations was not
repeated in the preambl e to the 1993 rulemaking. The Region contends
that this“is consistent with the Agency view that ‘ subject to regulation’
describes only pollutants subject to regulations requiring actual control
of emissions.” Region's Resp. to Pet. at 11 n.6. The preamble to the
1993 rulemaking did not reaffirm the Agency’s earlier 1978 statement
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that “subject to regulation under this Act” means “any pollutant
regulated in Subchapter C of Title 40 of the Code of Federal Regulations
for any source type.”** However, the 1993 preamble also did not
expressly clarify or withdraw that earlier interpretation.*® Whatever the
Agency’s intentions were relative to the Subchapter C reference in the
1978 preamble when it adopted the 1993 regulations, it did not express
them.** Moreover, for the reasons discussed earlier in this section, the
1978 preamble provideslittle, if any, support for the Region’ sargument
that it is bound by an historical interpretation. Because the Region did
not rely on the 1978 preambl e as the sol e support for its characterization
of the historical EPA interpretation, but also referred to the Agency’s
2002 rulemaking, we consider it next.

b. The Agency's 2002 Rulemaking

Initsresponseto comments, the Region pointed tothe Agency’ s
2002 rulemaking as further support for its conclusion that an historical
Agency interpretation of “subject to regulation under this Act” as
meaning “subject to a statutory or regulatory provision that requires
actual control of emissions of that pollutant” constrains its authority to
impose a BACT emissions limit for CO,. Resp. to Comments at 5-6.

“2 43 Fed. Reg. a 26,397.

43 Without more, one could argue, as does Sierra Club, that based on the
Agency’s public interpretive statements and regulations as of the effective date of the
1993 rulemaking, CO, became subject to regulation under the Act in 1993 when the
Agency included provisionsrelating to CO, in Subchapter C. We also recognizethat one
could argue, as doesthe Region, that thereferenceto Subchapter Cinthe 1978 preamble
was only intended to apply to the then-current Subchapter C and not necessarily to any
future additions to that Subchapter.

“4Inany event, in 1993, the Agency apparently would not have viewed CO, as
apollutant subject to regulation under the Act. Asdiscussed inthefollowing subpart, on
April 26, 1993, LydiaN. Wegman, Deputy Director, Office of Air Quaity Planning and
Standards, issued a memorandum stating, among other things, that CO, is not an “air
pollutant” as defined by CAA section 302(g). Memorandum from Lydia N. Wegman,
Deputy Director, Office of Air Quality Planning and Standards, U.S. EPA, Definition of
Regulated Air Pollutant for Purposes of Title V (Apr. 26, 1993).
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The Region explained that the 2002 rulemaking “ codified” the Agency’ s
historical interpretation “by defining the term ‘regulated NSR
pollutant.’” 1d. at 6. Aswe explain in this subpart, although the 2002
rulemaking did codify adefinitionfor “regulated NSR pollutant,” weare
not persuaded that the Agency’ s2002 rulemaking restrictsthe permitting
authority the Region would otherwise have under the statute.

i. The 2002 Rulemaking's Regulatory Text

EPA included a definition for “regulated NSR pollutant” in the
2002 rulemaking and explained in the preamble that this definition
“replaces the terminology ‘pollutants regulated under the Act.”
Prevention of Significant Deterioration (PSD) and Nonattainment New
Source Review (NSR): Baseline Emissions Determination, Actual-to-
Future-Actual Methodol ogy, Plantwide Applicability Limitations, Clean
Units, Pollution Control Projects, 67 Fed. Reg. 80,186, 80,240 (Dec. 31,
2002). Thus, the 2002 rulemaking did codify the term “regulated NSR
pollutant” to replace the previous regulatory language that was
functionally equivalent to the statutory phrase “pollutant subject to
regulation under thisAct.” However, theregulatory text doesnot clearly
articulate a definition limited to “actual control of emissions.” Upon
consideration, we are not persuaded that the Agency’'s statements
regarding the regulatory definition have been sufficiently clear and
consistent to limit the regulation’ s meaning and constrain the Region’s
authority in the manner the Region argues.

As the Region summarizes, the definition's text identifies
pollutantsfallingwithinits scope“ by referencing pollutantsregulatedin
three principal program areas * * * as well as any pollutant ‘that
otherwiseissubject toregulation under the Act.”” Region’sResp. to Pet.
at 7 (quoting40 C.F.R. 852.21(b)(50)(i) - (iv)). The Region statedinits
response to comments that “[a]s used in this provision, EPA continues
to interpret the phrase ‘ subject to regulation under the Act’ to refer to
pollutantsthat are presently subject to astatutory or regul atory provision
that requires actual control of emissions of that pollutant.” 1d. The
Region’ sresponseto commentsdid not explainitsrationalefor reaching
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this conclusion.”® In its appellate briefs, although the Region contends
that its interpretation of the definition can be discerned from the
regulatory text, the Region aso appears to acknowledge that the
regulatory text is not sufficient, onits own, to establish the meaning the
Region advocates. Compare Region's Resp. to Pet. at 7-8* with
Region's Mar. Brief at 32.*'

The difficulty the Region faces in relying on the regulatory
definition’s text is aptly described by Sierra Club: the definition “says
nothing about CO, specifically” and the fourth part of the definition
“merely parrots the statutory language, requiring BACT for ‘[alny
pollutant that otherwise is subject to regulation under the Act.’” Sierra
Club’'s Jan. Brief at 23 (quoting 40 C.F.R. § 52.21(b)(50)(iv)). The
regulatory text simply does not refer to “actual control of emissions,”
and it contains essentially the same phrase—* subject to regul ation under
the Act” —that the Region argues is ambiguous as a matter of statutory
interpretation. See, e.g., Region’s Resp. to Pet. at 13; Region’s Mar.
Brief at 13.

“ The Region stated, without elaboration, that “[b]ecause EPA has not
established a NAAQS or NSPS for CO,, classified CO, as a title VI substance, or
otherwise regulated CO, under any other provision of the Act, CO, is not currently a
‘regulated NSR pollutant’ as defined by EPA regulations.” Resp. to Comments at 6.

% In responding to the Petition, the Region states that “EPA has never
interpreted” theregulatory provision “to cover pollutants subject only to monitoring and
reporting requirements’ and that when EPA adopted the regulatory definition, it
published alist of pollutants described as “*currently regulated under the Act,”” which
“did not include carbon dioxide or any other pollutant that was not subject to a statutory
or regulatory provision that requires actual control of emissions of that pollutant.”
Region’s Resp. to Pet. at 7-8. The Region arguesthat “[t]hrough the contemporaneous
adoption of the regulatory language and publication of a definitive list of pollutants
subject to regulation at the time, EPA established its interpretation of the phrase
‘pollutant that otherwise is subject to regulation’ in section 52.21(b)(50)(iv).” 1d. at 8.

" Inits March brief, the Region argues that the general words used in the last
of the four- part regulatory definition are most naturally construed as applying only to
pollutants similar to those identified by the first three parts of the definition.
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TheRegion appearsto contend that, although the phrase* subject
to regulation” is ambiguous as a matter of statutory construction, the
Agency resolved the ambiguity in the regulatory definition by including
the statutory phrase asthelast of afour-part definition. In particular, the
Region argues that “EPA’s interpretation of the last clause in the
definition of ‘ regulated NSR pollutant’ hasconsistently followedtherule
of construction known as €usdem generis, which provides that ‘where
general wordsfollow the enumeration of particular classes of things, the
general words are most naturally construed as applying only to things of
the same general classasthose enumerated.”” Region’sMar. Brief at 32
(emphasis added) (quoting Am. Mining Congr. v. U.S EPA, 824 F.2d
1177, 1189 (D.C. Cir. 1987)).

The Region, however, has provided no evidence or citation
supporting its assertion that, prior to the Region’ sappellate briefsin this
case,* the Agency ever, much less*“consistently,” followed the ejusdem
generis canon when interpreting the last clause of the regulatory
definition. Accordingly, without any support for the Region’ sassertion,
we cannot find that application of the gjusdem generis canon to the term
“regulated NSR pollutant” has been the Agency’'s historical
interpretation of this provision.

Moreover, the Supreme Court has recently explained that
gjusdemgenerisand other similar statutory interpretiveprincipa sshould
not be “woodenly” applied every time a general phrase is used along
with more limiting ones. Ali v. Fed. Bureau of Prisons, 128 S.Ct. 831,
841 (2008). Like other statutory interpretive canons, ejusdem generis
should not be followed if there are good reasons not to apply it. E.g.,
Norfolk & W. Ry. Co. v. Am. Train Dispatchers Ass'n, 499 U.S. 117,
129 (1991). In other words, as a matter of statutory interpretation (or,
here, regulatory interpretation), ejusdem generis functions as only one,
and not necessarily the best, meansfor discerning thetext’ sintent where
the words do not have a plain meaning.

“8 The Region introduced this argument for the first timein its March Brief —
it did not include it in its response to comments or initsinitial response to the Petition.
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Inthe present context, wedo not think it isappropriateto usethe
gusdem generis canon to interpret an otherwise ambiguous or
indeterminate® regulatory text. The Supreme Court observed recently
that “the existence of aparroting regulation does not change the fact that
the question hereis not the meaning of the regulation but the meaning of
the statute. An agency does not acquire special authority to interpret its
own words when, instead of using its expertise and experience to
formulate aregulation, it has elected merely to paraphrase the statutory
language.” Gonzalesv. Oregon, 546 U.S. 243, 257 (2006).

The Region essentialy argues that by “parroting” the statutory
language asthelast part of afour-part definition, EPA both exercised its
expertise as to the first three parts of the definition and narrowed the
meaning that could otherwise be accorded the parroted statutory phrase
thereby supplanting its earlier interpretation of the statutory phrase set
forth in the 1978 preamble. Without a clear and sufficient supporting
analysis or statement of intent in the regulation’s preamble, we cannot
ground our decision on the gjusdem generis canon of interpretation to
determine that the Agency did in fact exercise expert judgment in that
manner. Wethus concludethat theregulatory text, standing alone, isnot
sufficient to establish that the authority the Region admits it would
otherwise have under the statute is constrained by the 2002 rulemaking
such that the Region was required to apply BACT only to pollutants
“subject toastatutory or regul atory provision that requiresactual control
of emissions of that pollutant.” Resp. to Comments at 5-6.

ii. Regulatory Text and Preamble Read
Together

In its appellate briefs, the Region does not rely solely on the
regulatory text, but also arguesthat the meaning it advocatesis apparent
from reading the regulatory text in conjunction with statements madein
the preambleto the 2002 rulemaking. Specifically, in responding to the

49 The ejusdem generis canon of interpretation is triggered only by uncertain
text. E.g., Garciav. United States, 469 U.S. 70, 74-75 (1984); Gooch v. United States,
297 U.S. 124, 128 (1936).
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Petition, the Region states that when EPA adopted the regulatory
definition of “regulated NSR pollutant,” it published alist of pollutants
described as “‘currently regulated under the Act,’” which “did not
include carbon dioxide or any other pollutant that was not subject to a
statutory or regulatory provisionthat requiresactual control of emissions
of that pollutant.” Region’sResp. to Pet. at 7-8. The Region also cited,
in its response to comments, the preambl e to the proposed rulemaking,
which contained a similar list of pollutants described as currently
regulated under the Act. Resp. to Comments at 6 (citing Prevention of
Sgnificant Deterioration (PSD) and Nonattainment New Sour ce Review
(NSR), 61 Fed. Reg. 38250, 38,309-10 (proposed July 23, 1996)); see
also Region’s Resp. to Pet. at 9. Based on this background, the Region
argues that “[t]hrough the contemporaneous adoption of the regulatory
language and publication of a definitive list of pollutants subject to
regulation at the time, EPA established its interpretation of the phrase
‘pollutant that otherwise is subject to regulation’ in section
52.21(b)(50)(iv).” Region’s Resp. to Pet. at 8.

We are not persuaded that the publication of this pollutant list
was sufficient to establish a definitive Agency interpretation of the
fourth and | ast part of theregulatory definition allegedly constraining the
authority the Region admits it would otherwise have under the same
language in the statutory text. We do not see in either the 2002 final
preamble, or in the 1996 preamble for the proposed rulemaking, any
public notice of the interpretation the Region now advocates,* |et alone
anything approaching the same level of express notice and clear
statement that is found in the preamble for the 1978 rulemaking, in
whichthe Administrator stated hewasmaking“final” an“interpretation”
he believed to be correct. 43 Fed. Reg. at 26,397. Moreover, as
explained infra, because the Agency did not seek comment on the
regulatory definition, and in particular on part (iv) of the definition, it

0 Wergject the Region’ scontention that Sierra Clubisbarred from contesting
the Region’ sinterpretation of 40 C.F.R. § 52.21(b)(50)(iv) on the groundsthat it had an
opportunity to contest that interpretation at the time the regulations were promul gated.
Region's Resp. to Pet. at 8. As explained below, we find instead that the preamble did
not provide notice of the interpretation the Region now advocates.
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was reasonable for the public to conclude that the Agency was merely
mirroring the statutory language, not narrowing or putting a particular
glossonit.

TheRegion explainsinitsappellate briefsthat the Agency’ suse
of an*“actual control of pollutant emissions” interpretationin creatingthe
2002 preamble’'s pollutant list is apparent by observing that the listed
pollutants were subject to emissions controls and that none of the listed
pollutants were subject to only monitoring and reporting requirements.
See, e.g., Region's Mar. Brief at 31 (“This list did not include carbon
dioxide or any other pollutant that was not subject to a statutory or
regulatory provision that requires actual control of emissions of that
pollutant.”). The Region correctly states that the 2002 preamble's
pollutant list did not include any pollutantsthat were regulated solely by
monitoring or reporting requirements and, standing alone, the list is not
inconsistent with the interpretation that the Region articulated in its
response to comments. However, as noted in the previous section, the
mere absence of inconsi stency isnot sufficient to show that the Region’s
permitting authority was constrained by the interpretation the Region
advocates, particularly since the 2002 preamble does not contain any
language clearly and unambiguoudly stating that the list wasintended to
be exclusive or to be an interpretation of the defined term.

The context of the pollutant list also does not indicate that the
list was provided asaninterpretation of thedefined term“regulated NSR
pollutant.” Boththe 1996 preamblefor the proposed rulemaking and the
2002 preamble for the final rule included the pollutant list under a
general discussion of regulatory changes made to exclude hazardous air
pollutantslisted under CAA section 112 from PSD review asrequired by
the 1990 Public Law. 61 Fed. Reg. at 38,309-10; 67 Fed. Reg. at 80,239-
40. Because the 1996 proposed rulemaking did not propose to
promulgate “regulated NSR pollutant” as a defined term, the inclusion
of the pollutant list in a discussion of hazardous air pollutants in the
1996 Federal Register cannot be viewed as indicating the Agency’s
interpretation of regulatory text. Inthe 2002 preamble, the pollutant list
appearssevera paragraphsbeforethe preamblediscussesacommenter’s
suggestion to“amend theregulationsto include adefinition of pollutants
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regulated under the Act.” 67 Fed. Reg. at 80,239-40. Indeed, the 2002
preambl e does not even mention in its narrative description the last part
of the four-part definition. 1d. at 80,240. This context, divorced asitis
from any mention of thelast clause of the regulatory definition, does not
support the Region’s contention that the pollutant list constituted the
Agency’ sinterpretation of the phrase* pollutant that otherwiseis subject
to regulation” in section 52.21(b)(50)(iv).** Because the Agency
apparently chose not to makeitsinterpretation explicit in the wording of
the last part of the four-part definition, but instead chose to parrot the
statutory language, which it now admits is potentially subject to a
broader interpretation, the Agency failed to articulate, or give clear
notice of itsinterpretation.

¢. The Wegman Memo and the Cannon Memo

In its appellate briefs, the Region discusses two memoranda®
EPA issued over the years that the Region describes as making the
Agency’ sinterpretation “ apparent to the regulated community and other
stakeholders.” Region’sResp. to Pet. at 9; Region’ sMar. Brief at 35-38,
41-42. The Region cites the following documents: 1) Memorandum

1 We reject the Region’ s contention that the list of pollutants set forth in the
preamble provided notice to the public, as the Region now contends, of all pollutants
falling within the definition of “regulated NSR pollutant.” Region’s Resp. to the Pet. at
8& n.3.

2 Inits appellate briefs, the Region also citestwo previous Board decisions as
support for itsinterpretation of ahistorical Agency interpretation. Region’ sResp. to Pet.
at 10 (citing In re Inter-Power of N.Y., Inc., 5 E.A.D. 130 (EAB 1994); In re Kawaihae
Cogeneration Project, 7 E.A.D. 107 (EAB 1997)); Region’ sMar. Brief at 38-41; seealso
UARG Mar. Brief at 34-36. Wergject the Region’s characterization of these decisions.
TheInter-Power caseinvolved apermit that wasissued before EPA promul gated the part
75 CO, monitoring and reporting requirementsin 1993. Inter-Power, 5 E.A.D. a 131
(noting that the permit was issued on October 26, 1992). The Kawaihae case also does
not represent a determination by this Board regarding the meaning of “subject to
regulation under this Act” in CAA sections 165 and 169 — the petitioner in that case
raised concerns that the permit ignored greenhouse gas emissions “contrary to
international agreements concerning global warming.” Kawaihae, 7 E.A.D. at 132. The
Kawai hae decision was also i ssued at atime when the Wegman Memo would suggest the
EPA viewed CO, as not being an “air pollutant.”
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from LydiaN. Wegman, Deputy Director, Officeof Air Quality Planning
and Standards, U.S. EPA, Definition of Regulated Air Pollutant for
Purposesof TitleV (Apr. 26, 1993) (“Wegman Memao”); and 2) the 1998
Cannon Memo. See Region’s Resp. to Pet. at 9-11. These memoranda,
however, do more to confuse the historical record of the Agency’s
interpretation than they do to show that it has been long-standing and
consistent.

The Region characterizesthe Wegman Memo asdescribing “ the
scope of pollutantscovered by the Title V program on the basis of atwo-
step line of reasoning.” Region’s Mar. Brief at 35. The Region
acknowledges that, since the first step “interpreted the section 302(g)
definition of ‘air pollutant’ more narrowly than the broad reading
recently adopted by the Supreme Court, OAR and Region VIII do not
dispute that Supreme Court decision casts doubt on the first premise of
that memorandum.” 1d. at 36. The Region arguesthat the Massachusetts
decision did not address the second step of the Wegman Memao's
discussion and, thus, the second step “remains a viable interpretation of
the phrase ‘ subject to regulation.”” 1d.%?

The Wegman Memo, however, offered no legal support or
reasoned analysisfor what the Region describes as the second step. The
Region describes the second step as “ starting after the first sentence in
the second paragraph” of the Wegman Memo’'s discussion of the
meaning of “air pollutant.” Significantly, the second step, asthe Region
identifiesit, is still part of the analysis of why CO, and methane do not
come within the meaning of “air pollutant” as defined by CAA
section 302(g). Thisis precisely the issue addressed by the Supreme
Court in Massachusetts, and on which the Supreme Court held that a
broader meaning wasintended by Congress. Massachusettsv. EPA, 549
U.S. 497, dlip op. at 29-30 (2007).

%3 The Wegman Memo may also have been effectively negated, at least asto
what the Region termsthefirst premise, by Genera Counsel Jonathan Z. Cannon’s 1998
memo, which concluded that CO, fallswithin thedefinition of “air pollutant” under CAA
section 302(g). Cannon Memo at 2-3.
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Moreover, the Wegman Memo's second step, as the Region
identifiesit, began by stating that the memo’ s approach “would include,
of course, all regulated air pollutants plus others specified by the Act or
EPA rulemaking.” Wegman Memo at 4 (emphasis added). The term
“regulated air pollutants’ as used in the Wegman Memo specifically
referred to the definition set forth in 40 C.F.R. 8§ 70.2. Id. at 1. The
definition of “regulated air pollutant” in 40 C.F.R. § 70.2, by itsplain
terms, applies only to Part 70 permits and does not include the catch-all
phrase at issue in this case specificaly included in 40 C.F.R.
§52.21(b)(50)(iv). Thus, at best, the Wegman Memo does not appear to
provide an interpretation that can be applied beyond the specific
circumstances of the Title V program it expressly addressed.

The Wegmen Memo did state that because section 821 of the
1990 Public Law only required monitoring and reporting of CO, and did
not require actual control of emissions, “these provisionsdo not preempt
EPA’ sdiscretion to exclude these pollutants’ from the definition of “air
pollutant.” Wegman Memo at 5. Thememo then compared itsapproach
to “thetraditional practice of the prevention of significant deterioration
(PSD) program,” but provided no legal support or analysis for what it
terms*“thetraditional practice” of the PSD program. Id. at 5. Atbottom,
the complete absence of any legal analysis supporting its conclusory
statements, itsquestionabl e statusin light of the Massachusettsdecision,
and its grounding in the Title V program rather than PSD make the
Wegman Memo a weak reed to support an Agency historical
interpretation.

The Cannon Memo, issued in 1998, stated that “[w]hile CO,
emissions are within the scope of EPA’s authority to regulate, the
Administrator has made no determination to date to exercise that
authority under the specific criteria provided under any provision of the
Act.” Cannon Memo at 5.* That memo arguably could support the
Region’'s position that despite the CO, monitoring and reporting
requirements promulgated in Part 75 in 1993, the Agency did not

5 Genera Counsd Gary S. Guzy defended the Cannon Memo during his
tenure. UARG Mar. Brief at 25.
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consider CO, to be “regulated” for purposes of the PSD program.
However, the Cannon Memo was “formally” withdrawn by General
Counsel Robert E. Fabricant. See Memorandum from Robert E.
Fabricant, General Counsel, U.S. EPA, to Marianne L. Horinko, Acting
Administrator, U.S. EPA, EPA's Authority to Impose Mandatory
Controlsto Address Global Climate Change under the Clean Air Act at
1 (Aug. 23, 2003). The Fabricant Memo concluded that EPA did not
have the statutory authority to regulate CO,. The reasoning of the
Fabricant Memo was subsequently rejected and overruled by the
Supreme Court in Massachusettsv. EPA, 549 U.S. 497, slip op. at 29-30
(2007). Thus, at bottom, both the Wegman and Cannon memos were
either expressly withdrawn or in somemanner subsequently significantly
undermined.

Tellingly, the Region states on appeal that “[t] he Supreme Court
decision effectively forced EPA to return to the interpretation (and
distinction) reflected in the [Cannon Memo].” Region’s Resp. to Pet.
at 17. The Region, however, has not pointed to any instance where the
Agency has announced its decision to return to, or to re-adopt, the
Cannon Memo’s analysis prior to the Region’s appellate brief in this
case. Thischronology consists of the Fabricant Memao’ sreversal of the
earlier Cannon Memo, followed by a Supreme Court decision that
negated the Fabricant Memo. Thishistory doesnot support an historical
Agency interpretation.

Inaddition, it isquestionable whether the Wegman Memo or the
Cannon Memo can be viewed asarticulating the Agency’ sinterpretation
of CAA sections 165 and 169, particularly sincethe Agency had already
articulated an interpretation of those provisions in 1978. See, eqg.,
FarmersTel. Co., v. FCC, 184 F.3d 1241, 1250 (10th Cir. 1999); Alaska
Prof’ | Hunters Ass'nv. FAA, 177 F.3d 1030, 1033-34 (D.C. Cir. 1999);
Paralyzed Veterans of Am. v. D.C. Arena L.P., 117 F.3d 579, 586 (D.C.
Cir. 1997). The Cannon Memo did not mention the PSD provisions at
issue in this case, and the Wegman Memo mentioned the PSD program
only in passing as support for its approach, and did not state that it was
announcing an Agency interpretation of the provisions at issue here.
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Neither mentioned the Administrator’s interpretation announced and
made final in the 1978 Federal Register.

In sum, the Wegman Memo, the Cannon Memo, the 1996
preamble, and the 2002 rulemaking are, at best, weak authorities upon
which to anchor the Region’s conclusion stated in its response to
comments that its authority to requireaCO, BACT limit is constrained
by an historical Agency interpretation of CAA sections 165 and 169.
Accordingly, for the foregoing reasons, we conclude that the Region’s
rationale for not imposing a CO, BACT limit in the Permit — that it
lacked the authority to do so because of an historica Agency
interpretation of the phrase “subject to regulation under this Act” as
meaning “subject to a statutory or regulatory provision that requires
actual control of emissions of that pollutant” —is not supported by the
record. Thus, we cannot sustainthe Region’ s permitting decision onthe
grounds stated in its response to comments.

On appeal, but not in its response to comments, the Region
suggeststhat itsapproachisgrounded in atraditional practice of the PSD
program. Specifically, the Region argues that its conclusion regarding
the meaning of “the Agency’s regulatory definition of ‘regulated NSR
pollutant’ * * * is consistent with nearly 30 years of EPA practice and
isnot precluded by thetermsof the Clean Air Act.” Region’sMar. Brief
at 12 (emphasis added); seealsoid. at 6. Authorities the Region cites
do makereferencetoa“traditional practice.” For example, the Wegman
Memo states that its approach “is similar to the traditional practice” of
the PSD program. Wegman Memo at 5 (emphasis added). Likewise,
although the Cannon Memo does not specifically mention the PSD
program, or sections 165 and 169, the broad statements of that memo
also suggest the Agency has not treated CO, as a “regulated” pollutant

% Similarly, the Region argues that “EPA has never interpreted” the phrase
subject to regulation under the Act “to cover pollutants subject only to monitoring and
reporting requirements.” Region’s Resp. to Pet. at 7-8.
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under any of the CAA provisions, including PSD.*® Significantly for our
purposes, however, neither memo cites to specific evidence of such a
practice and the factual predicate for such a finding has not been
developed in the record of the Region’s permitting decision as defined
by 40 C.F.R. 8§ 124.18. See, e.g., Inre ConocoPhillips Co., PSD Appeal
No. 07-02, dip op. a 24-25 (EAB June 2, 2008), 13 E.A.D. __;Inre
Indeck-Elwood, LLC, PSD Appeal No. 03-04, dip op. a 29 (EAB
Sept. 27, 2006), 13E.A.D. __;InreGov't of D.C. Mun. Separ ate Sewer
Sys., 10 E.A.D. 323, 342-43 (EAB 2002); In re Chem. Waste Mgmt, 6
E.A.D. 144, 151-52 (EAB 1995); In re Amoco Oil Co., 4 E.A.D. 954,
964 (EAB 1993); In re Waste Techs. Indus., 4 E.A.D. 106, 114 (EAB
1992).

Moreover, to the extent such a practice exists, the record for the
Region’s permitting decision does not include an analysis of whether
recognizing such a practice as the Agency’s interpretation of sections
165 and 169 would require withdrawal, amendment, modification, or
clarification of the Agency’s earlier interpretive statements. To the
extent that any practi ce upon which the Region now reliesisinconsistent
with the Agency’s previous interpretive statements published in the
Federa Register, there is no analysis in the record regarding whether
formalizing such a practice as a controlling interpretation may be
accomplished through this permitting proceeding, which fallswithin the
definition of an adjudication and licensing proceeding under the
Administrative Procedure Act, 5 U.S.C. § 551, or whether arulemaking
under APA section 553 may berequired. See, e.g., FarmersTel. Co., v.
FCC, 184 F.3d 1241, 1250 (10th Cir. 1999); Alaska Prof’| HuntersAss' n
v. FAA, 177 F.3d 1030, 1033-34 (D.C. Cir. 1999); Paralyzed Veterans
of Am. v. D.C. Arena L.P., 117 F.3d 579, 586 (D.C. Cir. 1997).
Accordingly, we conclude that the Wegman Memo and Cannon Memos
arenot sufficient to form an alternative basisfor sustaining the Region’s
conclusion that its authority was constrained by an historical agency
interpretation.

% UARG argues a similar point that “[s]lince at least 1993, [EPA] has
consistently rejected any notion that CO, is subject to regulation for PSD purposes].]”
UARG Mar. Brief at 32.
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4. Whether EPA’s CO, Monitoring and Reporting Regulations
Are Not “ Under” the CAA

The Region argues, “even if the Board were to find error in
EPA'’s historic interpretation and consider pollutants for which sources
need only monitor and report emissionsto be* subject to regulation,’ that
premi se alone would not make carbon dioxide regulated ‘ under the Act’
for PSD purposes* * *.” Region's Mar. Brief at 46. In particular, the
Region arguesthat EPA’s CO, monitoring and reporting regulations are
not “under this Act” within the meaning of CAA sections 165 and 169
because section 821's text and context, including legislative history,
demonstratesthat Congressdid not i ntend section 821 of the 1990 Public
Law to amend the CAA and thus became part of the CAA. Id. at 45-53.
If this interpretation were correct, it would support the Region’s
contention that section 821 is not a basisfor finding that CO, is subject
to regulation “under the Act.”*’

While section 821’ stext contains some featuresthat support the
Region’s argument that Congress intended section 821 not to be part of
the CAA, thetext also contains some features that subvert the Region’s
contention. Significantly, as we explain below, the Agency’s prior
statements interpreting and applying section 821, including statements
madein the Agency’ sregulations, areinconsistent with or contradict the
interpretation advocated by the Region in this proceeding. Becausethe
Region's and Sierra Club’s arguments regarding section 821 have
continued to evolve during the course of this appellate proceeding, itis
clear that the Region did not fully consider theseissuesregarding section
821 in making its permitting decision. Further, the Agency has

57 This argument would not dispose of Sierra Club’s contention that CO, is
regulated under the CAA because CO, is regulated in some form under several State
Implementation Plans promulgated under the CAA and approved by the EPA. Because,
as discussed in the text, we do not sustain the Region’s permitting decision on the
alternative ground it argues, and becausethe Region did not have the opportunity to fully
consider Sierra Club’s arguments regarding the State | mplementation Plans, we do not
rule on Sierra Club’s argument at this time, but instead direct that the Region consider
inthefirstinstance on remand the State | mplementation Plans, along with other potential
avenues of regulation of CO,.
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published in the regulations themselves interpretive statements that
conflict with, or contradict, the interpretation the Region advocates on
appeal. For these reasons, as well as the reasons articul ated below, we
declineto rely onthe Region’ sinterpretive arguments regarding section
821 as grounds to sustain the Region’s permitting decision, and we
remand the section 821 issues to the Region to consider more fully in
making its permitting decision on remand.

In considering the parties arguments regarding the import of
section 821 in this proceeding, we observe at the outset that section 821
is not amodel of drafting clarity. The reporter’s notes for the United
States Code compilation indicate that, in a number of respects, section
821's literal words are not what Congress apparently intended. For
example, section 821 refersto Title V, which the reporter’ s notes state
was probably intended to be Title 1V; likewise, section 821 refers to
CAA section 511, whichthereporter’ snotes state was probably intended
to be section 412. 42 U.S.C. § 7651k note. These obvious errors make
more difficult the task of analyzing whether textual features the parties
identify support the inferences regarding congressiona intent they
advocate.

In addition, section 821’ stext containsfeatures both supporting
and subverting the arguments the Region advances. For example, the
language of the statute contains some indication that Congress did not
intend section 821 toamendthe CAA. Specificaly, the Region correctly
observes that numerous provisions of the 1990 Public Law expressly
state an intention to amend the CAA, but that section 821 did not contain
such language. Region’s Mar. Brief at 47-48 (observing that sections
822 and 801 of the 1990 both stated “the Clean Air Act is amended
* * *7 byt that no similar language isincluded in section 821); see also
Deseret’s Mar. Brief at 26-27; UARG's Mar. Brief at 8.® Similarly,

* The Region argues that these distinctions show that “in passing the public
law known as the Clean Air Act Amendments of 1990, Congress gave clear indication
which sections were and were not to be treated as a part of the Clean Air Act, and this
clear language trumps any presumption that section 821 is a part of the Act.” Region's
Mar. Brief at 48. The Region observesthat this Congressiond intent is recognized both

(continued...)
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Deseret correctly observes that many of the 1990 Public Law’s
provisions containing language expressly amending the CAA aso
referredtothe CAA as“thisAct,” whereas section 821 referstothe CAA
as “the Clean Air Act,” which may suggest that the CAA is a separate
statute from section 821. Deseret’s Mar. Brief at 27 (citing section 701
of the 1990 Public Law as an example of a provision that expressy
amended the CAA and referred to it as “this Act”); see also UARG's
Mar. Brief at 9-10. The Region, Deseret, and UARG aso point to
statementsin the legidlative history and other statements made after the
1990 Public Law was enacted, which they argue show that Congressdid
not intend section 821 to amend the CAA. Region’sResp. to Pet. at 18;
Region’s Mar. Brief at 46; Deseret Mar. Brief at 28-29; UARG Mar.
Brief at 11-20.%°

SierraClub, however, correctly pointsout, based onthe statutory
text, that Congress intended section 821 to be enforceable under and
otherwise entwined with the CAA, and in that sense arguably a part of
the CAA. Specifically, section 821 of the 1990 Public Law made an
enforcement provision of the CAA, section 412(e), “apply for purposes
of this section [821] in the same manner and to the same extent as such
provision applies’ to monitoring and reporting required under CAA
section 412. 1990 Public Law § 821(b). Based on this enforcement
provision, SierraClub arguesthat “ Congressclearly intended section 821

%8(...continued)
in the United States Code treatment of section 821 as a note attached to 42 U.S.C.
§ 7651k and in a publication issued by the House Energy and Commerce Committeein
2001. Id. (referring to H. Comm. on Energy and Commerce, Compilation of Selected
Actswithin the Jurisdiction of the Committee on Energy and Commer ce 451-52 (Comm.
Print 2001)); see also Deseret’s Mar. Brief at 29-30.

% Deseret pointsto astatement by Congressman Cooper that section 821 “does
not force [carbon dioxide] reductions.” Deseret Mar. Brief at 28 (quoting W. Hein, A
LegidativeHistory of the Clean Air Act Amendments of 1990 at 2985 (1998) (aterations
made by Deseret)); see also Region’s Resp. to Pet. at 18. Deseret also pointsto aletter
that Congressman John Dingell sent to Congressman David Mclntoshin 1999. Deseret
Mar. Brief at 29 (citing Letter from John Dingell, Ranking Member, H. Energy and
Commerce Comm., to Hon. David Mclntosh, Chairman, Senate Subcomm. on Nat'|
Econ. Growth, Natural Res. and Regulatory Affairs (Oct. 5, 1999)).
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to be an enforceable part of the Act.” Sierra Club’s April Reply Brief
a 17. Sierra Club argues further that section 821's monitoring
requirements are intrinsic to the CAA in that they apply to sources
regulated under CAA Title IV and are “inextricably tied to the
framework in section 412 of the Act.” 1d. at 16-17.

In its appellate briefs, the Region responds to Sierra Club’s
observations regarding section 821's enforcement provision by
suggesting that enforcement may proceed either under a theory that
section 821 incorporates by reference the CAA’s enforcement
mechanisms or under a theory that section 821 expands the CAA’s
enforcement provisionsto cover section 821’ smonitoring requirements.
The Region contends that neither of these interpretations “ make carbon
dioxide regulated ‘under the Act,’ because such a result would be
inconsistent with the clear Congressiona intent to exclude the
requirements of section 821 of [the 1990 Public Law] fromthe Clean Air
Act.” Region’sAug. Brief at 24.%°

Against this background of a lack of legislative clarity as
described above, the Agency’s historical statements regarding section
821 preclude our acceptance of the interpretation the Region now
advocates, at least in the context of this appeal. While the Agency has
not heretofore expressly addressed the relationship between section 821
and the Clean Air Act, its past actions certainly seemto treat section 821
asif it werepart of the Act. For example, the Agency did not distinguish
between section 821 of the 1990 Public Law and the CAA (1) in
statements EPA madewhen it issued regul ationsimplementing the 1990
Public Law, (2) in the text of those regulations, and (3) in enforcing the
regulation’ s CO, monitoring and reporting requirements. Inanumber of

€ The Region argues further that “enforcement does not automatically equate
to ‘regulation’ because “EPA has long-interpreted the phrase ‘regulation’ for PSD
permitting purposesto require actual control of emissionsof apollutant.” Region’sAug.
Br. at 24 n.6. Thisargument, of course, begsthe very question which we consider in Part
111.B.3 above, namely whether the Agency in fact hasclearly and consistently articulated
an interpretation of “subject to regulation” astied to “actua control of emissions.” As
discussed in that Part, we find that the record of the Region’s permitting decision is not
sufficient to support the Region’s contention.
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instances, EPA referred to section 821 of the 1990 Public Law as part of
the CAA. For example, in EPA’s 1991 notice of proposed rulemaking
to implement part of the 1990 Public Law, EPA stated that the rule
would “establish requirements for the monitoring and reporting of CO,
emissions pursuant to Section 821 of the Act.” Acid Rain Program:
Permits, Allowance Sys. Continuous Emissions Monitoring, and Excess
Emissions, 56 Fed. Reg. 63,002, 63,291 (proposed Dec. 3, 1991)
(emphasis added).”*

Further, in the text of the rule EPA promulgated in 1993, EPA
referred to section 821 as part of the CAA: “The purpose of this part is
to establish requirements * * * pursuant to Sections 412 and 821 of the
CAA, 42 U.S.C. 7401-7671q as amended by Public Law 101-549
(Nov. 15, 1990).” 40 C.F.R. 8 75.1(a) (emphasis added). The
regulations al so providethat aviolation of theregulationsis“aviolation
of the Act.” 40 C.F.R. § 75.5(a).

Initsbrief before the Supreme Court in the Massachusetts case,
the United States stated that “[t]hree provisions added to the CAA in
1990 specifically refer to carbon dioxide or global warming,” and the
Agency identified “ Section 821 of the CAA Amendments of 1990” as
one of those provisions. Brief of the Federal Respondent at 26 in
Massachusetts v. EPA, 549 U.S. 497 (2007) (No. 05-1120) (emphasis
added).

The Region also acknowledges that EPA’ s enforcement actions
have not distinguished section 821 as separate from the CAA. The
Region states asfollows:

With respect to the CO, monitoring and reporting
requirements in particular, EPA’s pleadings in these
enforcement actions generally exhibit the same
imprecision found in EPA’s references to section 821

& In a subsequent rulemaking, EPA also referred to “ Sections 412 and 821 of
the Act.” 60 Fed. Reg. 26,510, 26,510 (May 17, 1995) (emphasis added); see also Acid
Rain Program: ContinuousEmissionsMonitoring, 59 Fed. Reg. 42,509 (Aug. 18, 1994).
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CO, requirements in the preamble and regulatory text
promulgating the CO, requirements in the Part 75
regulations. * * * EPA generally referred to the CAA
§ 113 authority to bring the claims but did not clarify
exactly how the authority provided by CAA § 113
applied to enforce the specific requirements of section
821 of [the 1990 Public Law] and the corresponding
regulationsin Part 75implementing these requirements.

Region’s August Brief at 21. For example, in In re Indiana Municipal
Power Agency, Docket No. CAA-05-2000-0016, Compl. 91 1, 4
(Sept. 29, 2000), U.S. EPA Region 5 stated that the case was “an
administrative proceeding to assessacivil penalty under Section 113(d)
of the Clean Air Act (the Act)” and that “[p]ursuant to Section 412 and
821 of the Act, 42 U.S.C. 88 7401-7671q, as amended by Public Law
101-549 (November 15, 1990) the Administrator established
requirements for the monitoring, record keeping, and reporting of
* * * carbon dioxide emissions* * *.” |d. (emphasis added); seealso In
re |IES Utilities, Cedar Rapids, lowa, Docket No. VII-95-CAA-111,
Compl. T 3 (June 15, 1995) (alleging that carbon dioxide emissions
monitoring is required “[u] nder Section 412 of the Act, 42 U.S.C.
§ 7651k, and 40 C.F.R. Part 75" (emphasis added)).

We recognize that the Region argues in its August Brief that
each of theenforcement actionsit hasidentified arisesinacontext where
the emissions source failed to comply with all of the Part 75 monitoring
and reporting requirements and not just the CO, requirements and that,
therefore, “EPA’s citation of section 113 in these cases does not
necessarily demonstrate that the Agency adopted any specific
interpretation” regarding the preci se rel ationship between section 821's
enforcement authority and the Part 75 regulations. Region’s Aug. Brief
at 20-21. Inits brief, the Region offers alternative theories to fill the
gap: the Region suggests that enforcement may proceed either under a
theory that section 821 incorporateshby referencethe CAA’ senforcement
mechanisms or alternatively under atheory that section 821 expandsthe
CAA’s enforcement provisions to cover section 821's monitoring
requirements. Id. at 11-20.
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With respect to the second of these alternatives, the Region
argues that “expansion of the enforcement authority found in sections
412(e) and 113 of the Act * * * does not sweep either section 821 or the
regulations implementing it into the Act.” 1d. at 19; see alsoid. at 24.
The Region makes this argument despite the fact that EPA has invoked
section 113 as the jurisdictional basis for enforcing Part 75 monitoring
and reporting violations, including violations with respect to CO,. The
Region’s proposition is not self-evident, and the only legal support the
Region offersfor thiscontentionisthat, initsview, “such aresult would
be inconsistent with the clear congressional intent to exclude the
requirements of section 821 of [the 1990 Public Law] fromthe Clean Air
Act.” Id. at 24. This, of course, begs the very questions at issue
regarding whether a Congressiona intent on this question can be
determined from the textual features identified above and whether the
Agency’s own previous interpretive statements that conflict with or
contradict the interpretation the Region now advocates precludes our
acceptance of the Region’s current position.

Inview of theforegoing, including the Agency’ s admission that
even now it has not yet determined on what jurisdictional theory
enforcement of Part 75 CO, requirementsmay proceed, we question how
much respect or deference a reviewing court would give the
interpretation the Region now advocates, particularly given the history
of previous Agency statements regarding “ section 821 of the Act.”®* It
is well recognized that “the consistency of an agency’s position is a
factor in assessing the weight that position is due.” Good Samaritan
Hosp. v. Shalala, 508 U.S. 402, 417 (1993); see also INSv. Cardoza-
Fonseca, 480 U.S. 421, 447 n.30 (1987) (“An agency interpretation of
a relevant provision which conflicts with the agency's earlier
interpretation is ‘entitled to considerably less deference’ than a
consistently held agency view.” (quoting Watt v. Alaska, 451 U.S. 259,
273(1981))); Southeastern Cmty. Coll. v. Davis, 442 U.S. 397,411 n.11
(1979) (fact that the agency’ sinterpretation was “ neither consistent nor
longstanding” which“ substantially diminishesthe deferenceto be given
to [the agency’ 5] present interpretation of the statute”); Gen. Elec. Co.

%2 56 Fed. Reg. at 63,291.
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v. Gilbert, 429 U.S. 125, 143 (1976) (“We have declined to follow
administrative guidelines in the past where they conflicted with earlier
pronouncements of the agency.”); Skidmore v. Swift & Co., 323 U.S.
134, 140 (1944) (“ Theweight of such [an administrative] judgment ina
particular case will depend upon the thoroughness evident in its
consideration, the validity of its reasoning, its consistency with earlier
and later pronouncements, and all those factors which give it power to
persuade, if lacking power to control.”).

At the same time, we are mindful that the law does not require
an agency to stand by itsinitial interpretations or policy decisionsin al
circumstances.®® Instead, “an agency changing its course * * * is
obligated to supply areasoned analysisfor the change beyond that which
may be required when an agency does not act in the first instance.”
Motor Vehicle Mfrs. Ass' nv. State Farm Mut. Auto. Ins. Co., 463 U.S.
29, 42 (1983). However, as to the statements made in the text of the
regulations, themselves, we question (but do not decide) whether such
statementsconstitute“legidativerules,” which Administrative Procedure
Act section 553, 5 U.S.C. § 553, requires EPA to change only through a
notice and comment rulemaking; or, alternatively, we question (but do
not decide) whether the combined effect of these Agency statements
constitutesan authoritative“interpretiverul€’ meetingthecharacteristics
for which a notice and comment rulemaking would be required in any
event if the Agency wereto changetheinterpretation. See, e.g., Farmers
Tele. Co., Inc. v. FCC, 184 F.3d 1241, 1250 (10th Cir. 1999); Alaska
Prof’| Hunters Ass'nv. FAA, 177 F.3d 1030, 1033-34 (D.C. Cir. 1999);

® We do, of course, recognize that if we were to adopt the Region’s
interpretation, that interpretation would not be a post hoc rationalization, but instead
would be the final Agency action. See, e.g., Martin v. Occupational Safety & Health
Review Comm'n, 499 U.S. 144, 157 (1991) (“ The Secretary’ sinterpretation of OSH Act
regulationsin an administrative adjudication, however, is agency action, not a post hoc
rationalization of it.”). Although we have the authority to resolve legal questions on
behalf of the Agency in issuing the Agency’sfinal decision, even legal and interpretive
questions are best resolved on the basis of awell-developed record. Here, the parties
arguments have continued to evolve and be refined during the course of this appesl,
which presents a less than full foundation for resolving such questions.
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Paralyzed Veterans of Am. v. D.C. Arena L.P., 117 F.3d 579, 586 (D.C.
Cir. 1997).

5. Summation Regarding the CO, BACT Limitation Issue

As explained above, we conclude that the meaning of the term
“subject to regulation under this Act” asused in sections 165 and 169 is
not so clear and unequivocal asto preclude the Agency from exercising
discretionininterpreting the statutory phrase. Thuswefind no evidence
of a Congressional intent to compel EPA to apply BACT to pollutants
that are subject only to monitoring and reporting requirements.
Nevertheless, asexplainedin detail above, we concludethat theRegion's
rationale for not imposing a CO, BACT limit in the Permit — that it
lacked the authority to do so because of an historical Agency
interpretation of the phrase “subject to regulation under this Act” as
meaning “subject to a statutory or regulatory provision that requires
actual control of emissions of that pollutant” —is not supported by the
administrativerecord asdefined by 40 C.F.R. §124.18. Thus, we cannot
sustain the Region’s permitting decision on the grounds stated in the
Region’ s response to comments.

We also decline to sustain the Region’ s permitting decision on
the alternative grounds it argues in this appeal, that regulations
promul gated to satisfy Congress’ direction set forth in section 821 of the
1990 Public Law are not “under” the CAA. Aswe explain above, this
argument is at odds with the Agency’s prior statements regarding the
relationship between section 821 and the CAA, including statementsin
EPA’ sPart 75 regulations, and those statements precl ude our acceptance
of the Region’ s argument in this proceeding.

Accordingly, we remand the Permit for the Region to reconsider
whether or not to impose a CO, BACT limit in light of the Agency’s
discretion to interpret, consistent with the CAA, what constitutes a
“pollutant subject to regulation under this Act.” In remanding this
Permit to the Region for reconsideration of its conclusions regarding
application of BACT tolimit CO, emissions, we recognizethat thisisan
issue of national scope that has implications far beyond this individual
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permitting proceeding. The Region should consider whether interested
persons, as well as the Agency, would be better served by the Agency
addressing the interpretation of the phrase “ subject to regulation under
this Act” in the context of an action of nationwide scope, rather than
through this specific permitting proceeding.®* Inany event, the Region’s
analysis on remand should address whether an action of nationwide
scope may be required in light of the Agency’s prior interpretive
statements made in various memoranda and published in the Federal
Register and the Agency’ sregulations. The Region should also consider
whether development of afactual record to support its conclusions may
be moreéefficiently accomplished through an action of nationwide scope,
rather than through this as well as subsequent permitting proceedings.
See, e.g., Kenneth C. Davis & Richard J. Pierce, Jr., 1 Administrative
Law Treatise at 262-64 (3rd ed. 1994).

V. CONCLUSION

For the reasons discussed above, we remand the PSD Permit
U.S. EPA Region 8 issued to Deseret Power Electric Cooperativefor its
proposed new waste-coal-fired electric generating unit at its existing
Bonanza Power Plant. Onremand, the Region shall reconsider whether
or not to impose a CO, BACT limit in the Permit. In doing so, the
Region shall develop an adequate record for its decision, including
reopening the record for public comment. Petitioners or other
participants in the remand proceeding who are not satisfied with the
Region’ sdecision on remand may appeal the Region’ s determination to
this Board pursuant to 40 C.F.R. § 124.19. Pursuant to 40 C.F.R.
8 124.19(f)(1)(iii), appeal of the remand decision will be required to

 Since these same issues have been raised in a multiplicity of permit
proceedings, an action of nationwide scope would also seem more efficient than
addressing the issues in each individual proceeding. Once the Agency’s position is
clearly established, it could then be implemented in the various individual permit
proceedings, current and future, through the Part 124 procedures.
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exhaust administrative remedies. Finally, for the reasons stated above,
wedeny review of the“aternatives’ analysisissue SierraClubraisedin
its Petition.

So ordered.
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Greenaction for Health and Environmental Justice
Salt Lake Area Residents Against the Stericycle Incinerator

August 14, 2008

Carol Rushin

Acting Regional Administrator

Region VIII

United States Environmental Protection Agency
1595 Wynkoop Street

Denver, Colorado 80202-1129

RE: Complaint Regarding State of Utah’s Title V Permit Process and Regulation of
Stericycle Incinerator in North Salt Lake City, Utah

Dear Ms. Rushin,

We are writing to ask the United States Environmental Protection Agency to ensure that
the State of Utah Division of Air Quality fulfills its regulatory and permitting authority
regarding the Stericycle incinerator in North Salt Lake City, Utah.

The Stericycle incinerator is located in a large residential neighborhood built in the last
few years. The incinerator is only a few feet from homes with children, near schools and
playgrounds. Many residents stated-they were never informed that they were buying
homes next to a waste incinerator and were not informed about the types of toxic
pollutants including dioxin that are emitted from its stacks.

The incinerator is subject to Title V of the Clean Air Act. Their last permit was issued
May 3, 2002, over six years ago and the renewal date was May 3, 2007. It is now late
July, 2008, almost fifteen months after the five year permit should have expired.

With curious — or questionable — timing, the State Division of Air Quality (DAQ) started
the so-called public comment period for the renewal application on July 21, 2008, the
very same day that DAQ staff agreed to meet the following day with us about this permit
and facility.

The DAQ started the “public comment period” without fulfilling its mandate and pledge
to notify Greenaction, Salt Lake Area Residents Against the Stericycle incinerator, and
many dozens of residents who had signed up on a DAQ contact list for this very purpose.
A public comment period that key stakeholders including residents and environmental
health advocates are not informed about — especially when the DAQ had promised to
inform them — is illegitimate. It was only after we challenged DAQ about the lack of
public notice that the agency did send an email to us about the comment period.



In response to our request for a public hearing, DAQ has also now announced a public
hearing will be held on Tuesday, September 2, 2008. In a blatant demonstration of
DAQ’s complete bias towards Stericycle and in a violation of the neutral regulatory role
an agency like DAQ should play, the DAQ notice stated that the purpose of the hearing
was to renew the permit. The notice could have invited public comment on a draft permit,
but just referred to the “permit renewal.” A legitimate would state that a hearing and
comment period were being held to determine if the permit should be renewed as that is
the purpose of a permit process. The notice issued by DAQ gives the appearance of an
improper, pre-determined and rigged process.

We believe the DAQ’s handling of the existing and proposed Title V permit is biased
towards the company and violates the Clean Air Act’s mandate for public participation.

Another indication of pro-Stericycle bias can be seen on the DAQ’s website section on
the incinerator facility. DAQ had promised residents to place current information on
their website, but the site is extremely outdated, with no new information apparently
posgted for almost two years.

Of more concern is the misleading and inaccurate information on the DAQ site. For
example, the DAQ site contains what it claims is a summary of “actual emissions” when
in fact those emissions are not the actual emissions. DAQ has admitted on several
occasions that what they call “actual emissions” does not include emissions from upset
conditions and the many other bypasses of the pollution control equipment. As this
facility has had a problem with upset conditions during its operating history, a fact known
to DAQ, the DAQ knows that the use of the bypass stack during upset conditions does
release toxic contaminants and other pollutants directly into the air.

The DAQ is well aware that there is no monitoring of any toxic emissions on a daily,
weekly, monthly or even quarterly basis, yet proclaims to the public what it says are
“actual emissions.”

The DAQ is also well aware that the facility uses the bypass numerous times during the
year during start up and shut down of the incinerator, resulting in unmonitored emissions.
Yet there is no updated mention of bypasses on DAQ’s website.

Of additional concern is the fact that the DAQ claimed in a meeting with us on July 22™
that they were unaware of any bypasses in the last year, even though the facility uses the
bypass stack as a routine measure during start up and shut down.

The DAQ’s failure to provide accurate and unbiased information, and their failure to
update the website or provide the required public notice for a comment period has a
direct result in undermining the public’s right to know and have a say about project’s that
could impact public health and the environment.




The clear failure to process the renewal application in a timely fashion results in the
incinerator operating for 6 2 years to date on a permit that wass supposed to be a five
year permit.

In addition, the openly hostile attitude of DAQ’s Director Cheryl Heying at our meeting
on July 22™ seemed designed to send a message that the DAQ was acting to protect the
incinerator company and that concerns or questions from the public would not be
respected.

In light of this situation, we request that USEPA and DAQ take the following steps:

(1) Announce and provide adequate and proper notice of a fair and unbiased public
comment period, including sending written notices to their contact list;

.(2) Hold a USEPA-administered fair and properly advertised public hearing on the Title
V permit renewal application at a time and place to maximize the opportunities for public
participation — this should be different in time and date from the September 2" DAQ
hearing;

(3) Provide accurate and unbiased information to the public, including by maintaining an
accurate and updated website section on the incinerator and regulatory and permitting
issues related to that facility.

(4) We request that the US EPA review and oversee the State of Utah’s Title V permit
process to ensure that public health is protected and so the public gets its right to an
unbiased and proper permit review with full public participation.

Please use the following contact information to communicate with us.

Bradley Angel, Greenaction for Health and Environmental Justice
PO Box 1078, Moab, Utah 84532  and

1095 Market Street, Suite 712, San Francisco, CA 94103
bradley@greenaction.org

Cindy King
2963 South 2300 East, Salt Lake City, Utah 84109
cynthia_king 84109@yahoo.com

Thank you for your attention to this request, and we look forward to receiving your
response to these important concerns.

Sincerely,

Bradley Angel
Executive Director




Greenaction for Health and Environmental Justice
Cynthia King, Salt Lake Area Residents Against the Stericycle Incinerator

cc Governor Jon Huntsman Jr.
Rick Sprott, Utah Department of Environmental Quality




Greenaction for Health and Environmental Justice
1095 Market Street, Suite 712, San Francisco, CA 94103
P.O. Box 1078, Moab, Utah 84532
www.greenaction.org

October 13, 2008

Utah Division of Air Quality
150 North 1950 West
Salt Lake City, Utah 84116

RE: Comments of Greenaction for Health and Environmental Justice
in Opposition to Proposed Issuance of a Title V Permit Renewal for the
Stericycle Incinerator, North Salt Lake City, Utah

Greenaction submits these comments to the Utah Division of Air Quality (DAQ) on
behalf of and at the request of our constituents in North Salt Lake City and Salt Lake
City, Utah.

These comments document why the permit must be denied. DAQ cannot issue a new
Title V permit renewal to the Stericycle incinerator in North Salt Lake City, Utah because
DAQ has violated key mandates of Title V and the Clean Air Act and Stericycle has not
demonstrated that it can assure compliance with a new Title V permit.

The State of Utah Division of Air Quality has failed to fulfill its regulatory and
permitting authority regarding the Stericycle incinerator. DAQ’s regulation of the
incinerator and the existing and proposed Title V permit is biased towards the company
and violates the Clean Air Act’s mandate for public participation and for a legitimate, fair
and thorough permit evaluation.

DAQ cannot claim emissions are safe without conducting a real and thorough
environmental and health assessment that evaluates the impact on thousands of new
residents including many living just feet from incinerator:

The incinerator is located in a large residential neighborhood built in the last few years.
The incinerator is only a few feet from homes with children and infants, near schools and
playgrounds. Many residents were never informed that they were buying homes next to a
waste incinerator and were not informed about the types of toxic pollutants including
dioxin that are emitted from its stacks. Nor where they informed that Stericycle stored
and transported hazardous waste (toxic fly ash from the incinerator) at the facility.

When this facility was first being sited, it was approved explicitly in part due to the fact
that no one lived within a mile of the plant. Today, infants and children live feet from the
plant. No agency, including DAQ, has done any review to assess the potential health



impacts on people, especially infants and kids, living, playing and going to school so
close to the incinerator.

A DAQ evaluation of the risk posed by the incinerator should include a cumulative
impact analysis. DAQ’s assurances of safety are without basis in reality unless all the
incinerator emissions and their cumulative impact with the other serious nearby pollution
sources are evaluated. For example, dioxin is emitted from the incinerator and is highly
toxic in minute levels of exposure and has been linked to cancer, reproductive,
developmental, immunological, hormonal and other illnesses. Dioxin is also a persistent,
bioaccumulative toxic. Dioxin emitted from the incinerator acts in concert with other
highly toxics from other nearby sources such as the refineries and freeways, as well as
with dioxin in the food chain and existing body burdens. The failure to analyze these
cumulative and very real impacts when setting permit limits is a serious defect that puts
the public at direct risk.

DAQ failed to process the permit application in a timely manner:

The incinerator is subject to Title V of the Clean Air Act. Their last permit was issued
May 3, 2002, over six years ago, and the renewal date was May 3, 2007. It is now
October 13, 2008, over seventeen months after the five-year permit should have expired.

The public comment period for the current permit application did not start until 14 %2
months after the date the five-year permit should have expired. With curious — and we
believe questionable — timing, the DAQ started the so-called public comment period for
the renewal application on July 21, 2008, the very same day that DAQ staff agreed to
meet the following day with Greenaction about this permit and facility.

In addition, the “public hearing” was not been scheduled until Greenaction requested it.
In light of DAQ’s knowledge of community concern about this facility, DAQ should
have automatically started the public comment period and scheduled a public hearing
before the old permit expired so a decision could have been made in a timely manner.

Despite DAQ’s denial that they were sitting on the permit renewal application (which
benefited Stericycle by turning a five year permit into a substantially longer one), it
seems clear that they indeed sat on the permit until challenged.

DAQ failure to notify their mandatory contact list and residents living next to the
incinerator violates the Clean Air Act’s public participation mandate:

The DAQ has publicly acknowledged the requirement of public participation in the Title
V Clean Air Act permit process, yet unfortunately violated that requirement.

The DAQ started the “public comment period” without fulfilling its mandate and pledge
to notify Greenaction, Sierra Club, Salt Lake Area Residents Against the Stericycle
incinerator and residents about the public comment period. These three groups and
several residents had been promised by DAQ that we would be notified of opportunities



to comment, yet we were not notified until we complained after the comment period
began. This is a clear violation of Title V and the Clean Air Act’s public participation
mandate.

In addition, DAQ failed to notify local residents who had contacted DAQ by email or
letters expressing concern about this facility. DAQ files contain correspondence from
numerous residents and other concerned citizens expressing concern about Stericycle yet
who were never notified about the permit process or opportunities to comment.

In addition, DAQ failed to notify residents of the Foxboro neighborhood including
residents who live just feet from the Stericycle facility. DAQ staff easily could have
delivered notices to these residents in just an hour or two of effort. Is it the State of
Utah’s official policy to keep its citizens in the dark about issues that affect the health of
their families?

A public comment period that key stakeholders including residents and environmental
health advocates are not informed about — especially when the DAQ had promised to
inform them — is illegitimate and does not meet the requirements of the Clean Air Act.

DAQ Bias and Misrepresentation of Incinerator Operations and Pre-Determined
Outcome of Permit Process Reflected in the Public Notice:

DAQ’s announcement and description of the comment period and public hearing
demonstrated bias. In a blatant demonstration of DAQ’s complete bias towards Stericycle
and in a violation of the neutral regulatory role an agency like DAQ should play, some

"DAAQ notices stated that the purpose of the hearing was to renew the permit. For example,
the email sent from DAQ official Ronald Reece on September 3, 2008 to newspapers
stated “Public Hearing regarding the renewal of Stericycle Incorporated’s Title V
Permit.”

The DAQ notice should have invited public comment on a draft permit, but just referred
to the “permit renewal.” A legitimate notice would state that a hearing and comment
period were being held to determine if the permit should be renewed and soliciting
comment on a draft permit renewal, as that is the purpose of a permit process. Notices
issued by DAQ gave the appearance of an improper, pre-determined and rigged process.

The DAQ notice for the permit application and numerous DAQ documents incorrectly
state the nature of the facility and incinerator. The hearing notice refers to the “medical
waste incinerator” and the DAQ website describes the facility as the “BFI Medical Waste
Incinerator” (DAQ website section on Title V Permits Out For Public Comment). The
truth is that the incinerator is not just a medical waste incinerator but in fact burns
medical and some non-medical waste that has nothing to do with medical, hospital or
infectious waste. The impact of failing to be transparent and truthful in the description of
the facility is serious, as the public is not being accurately informed about what is being
burned in their community.



Another Error in the Public Notice — Questions at Hearing Were Not Permitted:

The DAQ’s “Notice of Public Hearing” stated that “Those attending the hearing will be
allowed an opportunity to 1) ask questions of the Division of Air Quality regarding the
draft renewal, and....”

In fact, the public was not allowed to ask questions of DAQ during the public hearing on
October 9°2008. Questions were taken only prior to the hearing, and the questions and
answers were unfortunately not on the record.

Failure of DAQ to fully comply with GRAMA request undermines public’s nght to
full public participation in Title V permit process:

Pursuant to a request under the Government Records Access and Management Act
(GRAMA), Greenaction went to the DAQ on September 2, 2008 to review the files on
Stericycle. Unfortunately, some files were missing, including email communications. We
also believe that certain inspection documents and some of the semi-annual reports that
Stericycle is supposed to submit were missing. We asked to return to inspect all the files
that should have been provided under the GRAMA request, and an appointment was
made for October 9, 2008. While emails were provided on that date, no other files were
provided at all.

The inability to review all DAQ files on this facility due to incomplete compliance with
the GRAMA request makes it impossible for the public to fully exercise our right to
public participation and the right to know and comment on the permit application. It
interferes with our ability and right to submit thorough comments on the draft permit
before the end of the public comment period on October 13, 2008.

Another indication of pro-Stericycle bias can be seen on the DAQ’s website section on
the incinerator facility. DAQ had promised residents to place current information on
their website, but the site is extremely outdated, with no new information apparently
posted for almost two years.

DAQ repeatedly and incorrectly refers to “Actual Emissions” that are not actual
emissions:

A serious problem and concern that undermines the integrity of the permit process and
undermines the public’s right to informed public participation is the misleading and
inaccurate information on the DAQ website and in their other public information
documents. For example, the DAQ website contains what it claims is a summary of .
“actual emissions” when in fact those emissions are not the actual emissions.

DAQ documents given to the public and media at the hearing made the same error. One
document, entitled “By-Pass Emissions as a Percent of Actuals” did not include bypasses
from start up and shut down. The bypasses are given a percentage despite DAQ and
Stericycle not testing the bypasses and this chart omitting many bypasses. The same error



is made in the document entitled “Actual emissions as a percent of Stericycle’s permit
limits.” These DAQ documents are thus knowingly misleading and incorrect.

DAQ knows very well that this incinerator does not test for actual emissions daily,
monthly or even yearly. We understand that the incinerator emissions have only been
tested on one day in 2006 in at least the last three years, so this cannot seriously be
claimed to represent actual emissions.

DAQ understates bypass incidents:

Documents submitted by Stericycle to the DAQ report a huge amount of bypasses due to
upsets and emergencies during the current permit period. According to DAQ officials,
Stericycle does not report to DAQ information on use of the bypass stack during start up
and shut down of the incinerator.

As this facility has had a problem with upset conditions during its operating history, it is
imperative that DAQ accurately reveal information about the bypasses as the use of the
bypass stack releases toxic contaminants and other pollutants directly into the air without
going through pollution control equipment.

The DAQ is also well aware that the facility uses the bypass stack numerous times during
the year during start up and shut down of the incinerator as well as during upset
conditions, resulting in unmonitored emissions. Yet the bypasses during start up and shut
down are not included in DAQ references to the numbers of bypasses. The use of the
bypass stack during start up and shut down also results in toxic and criteria pollutant
emissions and these incidents also need to be disclosed and evaluated.

Of additional concern is the fact that the DAQ claimed in a meeting with us on July 22
2008 that they were unaware of any bypasses in the last year, even though the DAQ was
aware of emergency bypasses and DAQ knows that the facility uses the bypass stack as a
routine measure during start up and shut down. We have since confirmed from DAQ
files that they indeed were aware that there were a number of bypasses due to upset
conditions each year in the last few years and many additional similar upset bypasses in
previous years. There were, of course, uses of the bypass stack due to start up and shut
down, yet DAQ omits this fact when stating how many bypasses happened and still
cannot tell the public how many of these bypasses occurred and when they took place.

DAQ’s failure to provide accurate and unbiased information, the incomplete compliance
with the GRAMA request, and their failure to update the website or provide the required
public notice for a comment period has a direct result in undermining the public’s right to
know and have a say about project’s that could impact public health and the environment.



DAQ Warning Letter Documents Stericycle’s Inability to Assure Compliance with a
new Title V Permit:

As Stericycle has not been able to comply with key requirements of their current Title V
Permit, the DAQ cannot seriously argue that Stericycle will comply with a new permit.

On July 1, 2008, DAQ issued a warning letter to Stericycle entitled “Warning —
Stericycle, Title V Permit Issued May 3, 2002.”

This warning letter documented violations of the Title V Permit by Stericycle, yet DAQ
has been telling the public and media that Stericycle has had no serious violations — but
indeed these are serious and demonstrate non-compliance. These are not mere paperwork
violations, but are serious instances of Stericycle failing to provide documentation of
compliance with their permit. As Stericycle failed to submit compliance reports in
accordance with their permit requirements in the required and timely manner, DAQ and
Stericycle cannot assure that Stericycle would comply with a new Title V permit as the
Clean Air Act requires — and therefore the permit must be denied.

The DAQ warning letter to Stericycle said:
“On June 5, 2008, an inkspector from the Utah Division of Air Quality...performed
an annual inspection of Stericycle.....During the inspection and subsequent

records review the inspector documented the following:

1. The annual compliance certification due by May 2, 2008 was not submitted to
the Division.

2. Title V monitoring reports for 2008 were not submitted every six months and
a reporting gap was found for August 2007.

(V8]

Records showed an opacity observation on the emergency generator (unit EG)
was performed on July 3, 2007. No record was available to show whether an
opacity observation was taken (or scheduled to be taken) between January and
June 2008 on the EG. '

4. Records showed that 5 employees obtained 24 hour HMIWI operator
certification in February 2007. No records were submitted showing that these
individuals have completed (or are scheduled to complete) an annual 4 hour
refresher course due in 2008.

5. A semi-annual report required under Condition I1.B.4.c.3 for the period
January 17. 2007 to July 16, 2007 was not submitted.

On August 12, 2008, DAQ sent a follow-up letter requesting additional information. This
letter also stated that Stericycle was out of compliance during this period with Condition
L.S. (six-month reporting) and with Condition I1.B.4.c (semi-annual reporting), yet the
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DAQ found that Stericycle submitted an annual certification listing these as “in
compliance when they were not.

The compliance reports that Stericycle did manage to submit since the beginning of the
current permit document a huge amount of bypasses during upset and emergency
conditions. :

Stericycle also cannot be trusted to comply with the proposed new Title V permit as they
on several occasions did not provide accurate information to the public. For example, at
the October 9" public hearing they displayed a diagram of their facility that claimed that
“clean exhaust” was emitted from the incinerator. Stericycle is well aware that the
exhaust from the incinerator is not “clean” but in fact contains toxic and criteria
pollutants. It would have been one thing for them to try to argue that the exhaust might
(or might not) meet DAQ and EPA standards, but they could not and should not have
claimed the exhaust is “clean.”

Community concern in the Foxboro neighborhood continues due to excessive pollution.
A resident of Foxboro emailed the DAQ on March 19, 2008 to complain about the
incinerator, writing, “Every day I drive by Stericycle and see pollutants being blown out
of their building.” Despite being provided her phone numbers and email address, DAQ
never bothered to contact this resident about her right to participate in a public comment
period on the permit application.

Conclusion:
In light of the above, we request that USEPA and DAQ take the following steps:

(1) Deny the draft Title V permit due to the inability to assure compliance and the defects
in the permit and regulatory process;

(2) Provide accurate and unbiased information to the public, including by maintaining an
accurate and updated website and providing accurate fact sheets and documents;

(3) We renew our request that the US EPA review and oversee the State of Utah’s Title V
permit process to ensure that public health is protected and so the public gets its right to
an unbiased and proper permit review with full public participation.

Please use the following contact information to communicate with us.

Bradley Angel, Greenaction for Health and Environmental Justice
PO Box 1078, Moab, Utah 84532  and

1095 Market Street, Suite 712, San Francisco, CA 94103
bradley(@greenaction.org



Sincerely,

Bradley Angel
Executive Director
Greenaction for Health and Environmental Justice

cc Governor Jon Huntsman Jr.
Rick Sprott, Utah Department of Environmental Quality
US EPA Administrator Stephen Johnson
US EPA Region VIII Acting Administrator Carol Rushin
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