
BEFORE THE ADMINISTRATOR 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

) 
IN THE MAITER OF ) mProposed Clean Air Act Title V ) PETITION FOR OBJECTION 

Issued to Luminant Generation ) 
I C...'lCompany, Sandow 5 Generating ) Number 03025 -o -<) .. m 

Pursuant to section 505(b)(2) of the Clean Air Act, 42 U.S.C. § 766ld(b)(2), 40 C.P.R.§ 

70.8(d), and 30 Tex. Admin. Code §122.360, the Environmental Integrity Project, Sierra Club, 

Public Citizen, Texas Campaign for the Environment, Environment Texas, and the SEED 

Coalition ("Petitioners") petition the Administrator of the U.S. Environmental Protection Agency 

("EPA") to object to Federal Operating Permit No. 03025 ("Permit"), issued on August 18, 

2011 by the Executive Director of the Texas Commission on Environmental Quality ("TCEQ" or 

"Commission") to the Luminant Generation Company, LLC ("Lurninant") for operation of its 

Sandow 5 Generating Plant ("Sandow 5"). In the alternative, Petitioners petition EPA to reopen 

the Permit to correct its deficiencies and assure compliance with all applicable requirements of 

the Clean Air Act. Petitioners base this petition on comments filed by the Environmental 

Integrity Project with the TCEQ on August 3, 2009 during the public comment period on the 

draft permit. Petitioners incorporate by reference these comments, which are included here as 

Attachment 1. 

Environmental Integrity Project ("EIP") is a nonpartisan, nonprofit organization 

dedicated to the effective enforcement of environmental laws. The Sierra Club is the nation's 

oldest and largest grassroots environmental group. Public Citizen is a nonprofit membership 

organization that advocates on behalf of the public interest on issues including clean, safe, and 

sustainable energy sources and strong environmental protections to public health. Texas 

Campaign for the Environment is a non-profit membership organization dedicated to informing 

and mobilizing Texans to protect the quality of their lives, their health, their communities, and 

their environment. Environment Texas is a non-profit statewide, citizen-based environmental 

advocacy organization that focuses exclusively on protecting Texas' air, water, and open spaces. 



The SEED Coalition is an alliance of individuals, businesses, and organizations advocating 

sustainable energy strategies for Texas. Members and employees of these organizations live in, 

visit, or recreate in areas affected by air pollution from the Sandow 5 Generation Plant. 

As required by the cited provisions, a copy of this Petition is being sent to the EPA 

Administrator, the TCEQ, and Luminant. A copy is also being provided to the EPA Region 6 

Air Permit Section Chief. 

EPA must object to or reopen the Permit because it contains provisions that are contrary 

to or fail to assure compliance with the Clean Air Act. Specifically, the Permit is deficient in the 

following respects: 

1. 	 The Permit's use of incorporation by reference for emission limitations established by 

Sandow 5's major and minor NSR permits violates Title V of the Act and its 

implementing regulations at 40 C.F .R. Part 70, and renders the permit practically 

unenforceable; 

2. 	 The Permit's incorporation by reference of 30 Texas Administrative Code, Chapter 106, 

Subchapter K Permits by Rule ("PBRs") is ambiguous, confusing, and renders the Permit 

practically unenforceable; 

3. 	 The Permit incorporates non-SIP-approved PBRs; 

4. 	 The Permit incorporates by reference Texas' disapproved Pollution Control Standard 

Permit; 

5. 	 Luminant lacks a MACT determination for the Sandow 5 CFB boilers, which is required 

by Section 112(g) of the Clean Air Act, and the Permit does not include enforceable 

emission limitations necessary to assure compliance with Section 112(g) of the Act. 

ISSUES 

The Administrator of the EPA must object to any proposed Title V permit if the 

Administrator determines that the permit contains provisions that are not in compliance with the 

requirements of the Clean Air Act.1 Additionally, if a Title V permit fails to assure compliance 

with applicable requirements of the Clean Air Act and the Administrator has failed to timely 

42 U.S.C. § 7661d(b)(l). 
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object to the pennit, EPA must reopen the penn it so that its deficiencies may be corrected.2 EP A 

must object to or reopen a Title V petmit once noncompliance has been demonstrated.3 EIP 

submitted comments on Luminant's Draft Title V Permit on August 3, 2009 demonstrating that 

the Draft Permit fai ls to comply with the requirements of the Clean Air Act.4 The Executive 

Director's Revised Notice of Proposed Permit and Response to Comments, issued on June 15, 

2011, remedies some but not all of these deficiencies.. For example, the Draft Permit was 

modified to require that compliance with certain particulate matter limits incorporated by the 

Draft Permit be demonstrated by use of PM CEMS.5 However, as explained below, the Permit 

issued by the Executive Director still fails to comply with several basic requirements of the 

Clean Air Act. For this reason, EPA should object to and/or reopen the Permit. 

1. The Incorporation ofEmission Limits by Reference is Impermissible 

The Permit's use of incorporation by reference poses a significant barrier to enforcement 

of applicable requirements insofar as it is extremely difficult to determine the emissions limits, 

monitoring, and rccordkeeping requirements applicable to the Sandow 5 Plant.6 The plain 

language of the Clean Air Act and EPA's implementing regulations confirm that a Title V permit 

should do more than reference applicable requirements. The Act states that"[e ]ach pennit 

issued ... shall include enforceable emission limitations and standards."7 EPA's implementing 

regulations confirm that permits must include both the emission limit and the regulatory citation 

codifying the limit.8 Accordingly, courts have held that a Title V permit should serve as a 

"source specific bible for Clean Air Act compliance."9 To achieve this goal, the Permit should 

2 40 CFR § 70.7(f)(1)(1v).

3 N.Y. Pub. Interest Group v. Whitman, 321 F.3d 316, 334 (2nd Cir. 2003) (holding that EPA is required to object to 

Title V permits once petitioner has demonstrated that permits do not comply with the Clean Air Act.); 40 CFR § 

70.7(f)(l)(iv) ("A permit shall be reopened and revised under any ofthe following circumstances: ...(iv) The 

Administrator or the permitting authority determines that the permit must be revised or revoked to assure 

compliance with the applicable requirements.")( emphasis added). 

4 Attachment I. 

5 Revised Notice of Proposed Permit and Executive Director's Response to Public Comment re: PermitNo. 03025 

(June 15, 2011) at 8-9. This document is included with this Petition as Attachment 2. 

6 See EPA, Office ofAir Quality and Planning and Standards, White Paper Number 2 for Improved Implementation 

ofthe Part 70 Operating Permits Program, Sec. II. E. (Mar. 5 1996).

7 42 U.S.C. § 7661c(a).

8 40 C.F.R. § 70.6(a)(1), (a)(l)(i) (2010) (stating permits must include both "[e]missions limitations and standards" 

and a specific reference to the "origin and authority ofeach term or condition.")

9 Virginia v. Browner, 80 F.3d 869, 873 (4th Cir. 1996). 
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consolidate all the applicable requirements into a single document. 10 EPA has consistently found 

that Texas' practice of incorporating emission limits and monitoring requirements established by 

major NSR pennits by reference into Title V permits fails to satisfy both the letter and the spirit 

of Title V. 

EPA has explicitly and repeatedly disapproved Texas's use of incorporation by reference 

of emission limitations and standards, other than minor NSR permits and permits by rule. 11 As 

explained in the EPA Administrator's May 28, 2009 Order Granting in Part and Denying in 

Part Petition for Objection to Permit, response to Petition Number VI-2007-01 ("Citgo Order"): 

Consistent with EPA's previous statements on the use of incorporation by 

reference, I agree that the applicable emissions limits (MAERT)12 should be 

explicitly identified in CITGO's title V permit. It is especially important here 

where the title V permit incorporates requirements from several petmits 

(including two PSD permits, several federal regulations, and other requirements). 

Moreover, the title V permit cross references the PSD permits in their entirety. 

Thus, EPA grants the petition on this issue with regard to TCEQ's use of 

incorporation by reference for emissions limitations, with the exception of those 

emissions limitations from minor NSR permits and permits by rule. EPA directs 

TCEQ to reopen the permit and ensure that all such emissions limitations are 

included on the face ofthe title V permit. 13 

10 SeeN. Y. PRIG v. Whitman, 321 F.3d 316, 320 (2nd Cir. 2003); 42 U.S.C. § 7661c(a)-(c) (2010); 40 C.F.R. § 

70.6(a)(l) (2010). 

11 More recently, EPA has also expressed "significant concerns" with TCEQ's use of incorporation by reference for 

minor source NSR and permits by rule ("PBRs"). See, e.g., Letter from Al Armendariz, Regional Administrator, 

EPA Region 6 to Mark Vickery, Executive Director, TCEQ at 3 (June 10, 2010), which is included as Attachment 3 

to this Petition. Some of EPA's concerns include "PBRs that purport to modify Major NSR emission limits ... , 

failure of the TCEQ to make the currently applicable Minor NSR permits and PBRs readily available to the public, 

and the practical inability of EPA and the public to determine the applicable emissions limitations and standards for 

each particular emission unit." !d. 

12 Emission limitations in Texas NSR permits are not found exclusively in the Maximum Allowable Emission Rate 

Table (MAERT). It is important that all of the applicable emission limitations are included in the draft Title V 

permit. 

13 Citgo Order at I I. 
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EPA Region 6 has reaffinned the Citgo Order provisions regarding Texas' use of 

incorporation by reference of emissions limitations in many recent Title V Objection letters. 14 

Instead of providing the emission limits and the monitoring and recordkeeping requirements 

within the Title V permit, TCEQ includes regulatory citations, or references to other permits that 

establish applicable requirements. Thus, instead of creating a "source specific bible," the Permit 

is more like a directory. Specifically, the Permit impermissibly incorporates by reference the 

emissions limitations established by Luminant' s major NSR permit for the Sandow 5 facility, 

Pennit No. 48437. 15 In order to ensure compliance with emissions limits and other requirements 

arising from Sandow 5's major NSR permits, EPA must object to the Permit.16 

2. The Permit Impermissibly Incorporates a Standard Permit for a Pollution Control 

Project, which is a Texas Rule that EPA has Rejected/or Inclusion in the SIP 

On September 15, 2010, EPA disapproved Texas' submitted Standard Permit for 

Pollution Control Projects because it does not meet the requirements of the Clean Air Act for a 

minor NSR Standard Permit program.17 EPA had previously approved Texas' general provisions 

for issuing and modifying standard permits, in part, because EPA had determined that these 

14 See EPA objection letters for the following facilities: 02238, Valero Corpus East (ll/20/2009), O2000 
ExxonMobile Beaumont Chemical Plant (12/30/2009), 01626, ConocoPhillips Sweeny (1/8/2010), 015, Swepco 
Harrington Station (4/8/2011), O1420, CITGO Refining Corpus Christi Refinery West (10/29/2010), 02113, 
ChevronPhillips Cedar Bayou (10/30/2009), 01957, Formosa Olefins Plant (10/30/2009), 01253, Valero Texas City 
(10/30/2009), O2013, Ticona Polymers Co-Gen Plant (1 1/20/2009), 01958, Formosa Olefins Plant (1l/25/2009), 
O2032, Union Carbide UCC Seadrift (11/25/2009), 01445, Flint Hills Corpus East (12/4/2009), 02327, Ineos 
Chocolate Bayou Plant (12/4/2009), 01956, Formosa Polypropylene (12/18/2009), O1240, Occidental Ingleside 
Plant (12/30/2009), 017, City ofGarland Ray Olinger Plant (1/22/10); 01284, Tneos Green Lake Complex 
(1/28/2010), 02282, Lanxess Corp LiBR Flex Unit (2/5/2010), 01272, Flint Hills Corpus West (3/26/2010), O1555 
DiamondShamrock McKee Refinery (6/4/2010), NRG Limestone County Plant (6/15/2010), 02269, ExxonMobil 
Baytown Chemical Plant (8/20/2010), 01498, Premcor Port Arthur Refinery (l/9/2007), O1420, Citgo Refining 
Nueces CO-West Plant (12/16/2006). 
15 See New Source Authorization References, Permit at 59. Permit No. 48437 is not a PSD permit, but it is 
nonetheless a major NSR pennit. The permit authorized construction oftwo new CFB boilers to replace three 
grandfathered 1954-vintage lignite boilers at the site. Because the project resulted in decreased emissions, it was not 
treated as a major modification. According to the Maximum Authorized Emission Rate Table for Permit No. 48437, 
each ofSandow 5's two CFB boilers may emit 1,296 tpy of NOx, 1,945 tpy SO2, 1,296 tpy ofCO, 194 tpy of 
PM/PM10, 66 tpy of VOC, and 0.048 tpy ofmercury.
16 The Revised Draft Renewal Title V Operating Permit 015 for the Harrington Station Power Plant represents a 
step in the right direction to meeting this fundamental requirement. Though the Harrington Station Power Plant 
draft permit still relied on incorporation by reference, the permit included a chart titled "Federally Enforceable Unit 
Specific Emission Limitations for Individual Emission Units," which listed the specific emission limits for 
individual units at the power plant. Furthermore, the draft permit included the relevant PSD permits. It is 
concerning the TCEQ has reverted back to incorporation by reference after making a positive step forward on this 
issue. 
17 75 Fed. Reg. 56,424. 
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permits were to be issued for similar narrowly defined source categories. 18 When EPA approved 

the Texas Standard Permit program as part of the Texas Minor NSR SIP, it explicitly did not 

approve the Pollution Control Project Standard Permit.19 EPA subsequently found that "TCEQ 

ha[d] failed to demonstrate how .. . [its Pollution Control Project Standard Permit] meets the 

Texas Standard Permits NSR SIP since it applies to numerous types of pollution control projects, 

which can be used at any source that wants to use a PCP, and is not an authorization for similar 

sources. "20 Because the disapproved Pollution Control Project Standard Permit did not apply to 

a narrowly defined class of similar sources, and because the permit lacked "replicable 

standardized permit conditions specifying how the Director's discretion is to be implemented for 

the individual determinations," EPA found that the Pollution Control Project Standard Permit 

was not an appropriate vehicle for authorizing pollution control projects.21 Instead, such projects 

must be authorized through the minor NSR SIP case-by-case permit process under 30 Tex. 

Admin. Code§ 116.110(a)(1).22 

Luminant's Permit No. 83346 is a Pollution Control Project Standard Permit registration 

issued by TCEQ on December 27, 2007. This authorization is incorporated by reference in 

Luminant's Title V Permit.23 The PCP permit was used to authorize a fluidized bed flue gas 

desulfurization vessel and sorbent injection to reduce SO2 and mercury emissions from the 

Sandow 5 CFB boilers.24 According to the Technical Review Document for the issuance of this 

permit, the project was anticipated to result in a significant net increase in particulate matter 

emissions that triggered PSD netting review requirements.25 Because the Permit incorporates by 

reference Texas' disapproved Pollution Control Project Standard Permit, EPA must object to it 

and require Luminant to obtain a SIP-approved authorization for actual emissions increases 

resulting from the Sandow 5 FGD vessel, sorbent injection, and related storage facilities.26 

18 75 Fed. Reg. 56,444. 

19 !d.; See also 68 Fed. Reg. 64,543, 64,547. 

20 75 Fed. Reg. 56,444. 

21 !d. 
22 !d. 

23 See, New Source Authorization References Table in Permit at 59. 

24 Technical Review Document for Permiit No. 83346, Project No. 135219. This document is included as 

Attachment 4 to this Petition. 

25 !d. 
26 This issue was not raised during the comment period. However, it is proper for Petitioners to raise it here for the 
first time. According to 30 Tex. Admin. Code§ 122.360(f), "Petitions shall be based only on objections to the 
permit that were raised with reasonable specificity during the public comment period, unless the petitioner 
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3. 	 The Permit impermissibly Incorporates Permits By Rule 

Luminant's Permit incorporates by reference several PBR authorizations. The 

incorporation of these authorizations is objectionable both because the mode of incorporation 

used by the Commission is confusing and provides inadequate information to assure compliance 

with incorporated limits, and because some of the incorporated PBRs fail to comply the 

requirements of Texas' Minor NSR SIP and the Clean Air Act. 

The mode of incorporation by reference of these PBR authorizations is defective because, 

based upon information included in the Permit and the Statement of Basis, one cannot identify: 

1) how many PBR authorizations are incorporated by the Permit, 2) the emission limits 

established by many of the authorizations, 3) which emissions units are covered by each 

authorization, and 4) whether aggregate limitations for all PBRs established by 30 Tex. Admin. 

Code§ 106.4(a)(4) apply to Sandow 5. 

The 30 Texas Administrative Code, Chapter 106, Subchapter K General PBRs 

incorporated by the Permit are deficient for the same reasons that led EPA to disapprove Texas' 

Pollution Control Project Standard Permit. The Commission's Subchapter K General PBRs are 

not limited to narrowly defined classes of similar sources, and fail to identify specific monitoring 

and recordkeeping requirements sufficient to demonstrate compliance with all conditions of each 

PBR. For these reasons, EPA should object to Luminant's Permit. 

a. 	 The Permit's Incorporation by Reference of PBR Requirements Renders the Permit 

Practically Unenforceable 

The Commission's practice of incorporating by reference permit by rule authorizations 

into Title V permits is confusing, provides insufficient information, and fails to assure 

compliance with the requirements of those authorizations. EPA has acknowledged that the 

Commission's practice of incorporating PBR authorizations by reference into Title V pem1its is 

contributing to "ambiguous" and "unenforceable" Title V permits. In a letter dated June 10, 

demonstrates in the petition to the EPA that it was not possible to raise the objections within the public comment 
period, or that the grounds for the objection arose after the public comment period." EPA did not disapprove Texas' 
Pollution Control Project Standard Pennit until September 15, 2010. The public comment period for the draft 
pennit ended on August 3, 2009. Thus, Petitioners could not have objected to the Draft Permit's incorporation ofa 
disapproved Pollution Control Project Standard Permit during the public comment period. 
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2010, from EPA's Region 6 Regional Administrator to the Executive Director of the TCEQ, 

EPA explained: 

We have continuing concerns that the exclusion of emission limitations and 

standards, including those operational requirements and limitations that assure 

compliance with all applicable requirements on the face of the Title V permit by 

the use of IBR of Minor NSR and PBRs is contributing to ambiguous, 

unenforceable Title V permits. Particular issues of concern include, but are not 

limited to, PBRs that purport to modify Major NSR emission limits and that lead 

to the controlling limit not being reflected in the body of the Title V permit, 

failure of the TCEQ to make the currently applicable Minor NSR permits and 

PBRs readily available to the public, and the practical inability of EPA and the 

public to determine the applicable emission limitations and standards for each 

particular emissions unit. Based on a review of CAA Title V programs around 

the country, EPA is not seeing similar use of IBR by other states.27 

The letter goes on to state, "[w]e believe the above identified problems should be 

corrected in your permitting process immediately and would be happy to work with you." The 

Commission has not undertaken any serious action to resolve EPA's concerns or to correct 

problems with its PBR program. The Permit's use of incorporation by reference for PBR 

authorizations is confusing, incomplete, misleading, and fails to list and assure compliance with 

emissions limits arising from PBR authorizations at the Sandow 5 power plant. For these 

reasons, EPA should object to the Permit. 

b. 	 Mere Reference to Texas Administrative Code Provisions is not Sufficient to Assure 

Compliance with Site-Specific Limits under 30 Tex. Admin. Code§ 106.262 

The Commission's practice of incorporating by reference PBR authorizations does not 

directly reference any specific authorization. While it is the Commission's practice to directly 

reference specific major NSR permits by permit number in Title V permits, such is not the case 

for PBRs incorporated by the Texas Title V permits, including Luminant's Permit. Rather, PBR 

authorizations are incorporated into the Permit by referencing the Texas Administrative Code 

27 Attachment 3. 
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provision under which the authorizations were granted. For example, the NSR Authorization 

References table in the Pe rmit identifies two specific 30 Tex. Admin. Code Chapter 116 pem1its, 

Permit Nos. 48437 and 83346 incorporated by reference by the Permit.28 By way of contrast, the 

NSR Authorization References table incorporates by reference several PBR authorizations (how 

many, one cannot tell by looking at the Permit) by listing the rule under which those 

authorizations were made: 

New Source Review Authorization References 
The New Source Review authorizations listed in the table below are applicable requirements 
under 30 T AC Chapter 122 and enforceable under this operating pem1it. 

PSD Permits NA Permits 

PSD Permit No.: NA Permit No.: 

Title 30 TAC Chapter 116 Permits, Special Permits, and Other Authorizations (Other 
Than Permits By Rule, PSD Permits, or NA Permits) for the Application Area. 

Authorization No.: 48437 Authorization No.: 83346 

Permits By Rule (30 TAC Chapter 106) for the Application Area 

Number: 106.144 Version No./Date: 03/14/1997 

Number: 106.144 Version No./Date: 09/04/2000 

Number: 106.227 Version No./Date: 09/04/2000 

Number: 106.261 Version No./Date: 11/01/2003 

Number: 106.262 Version No./Date: 11/01/2003 

Number: 106.263 Version No./Date: 11/01/2001 

Number: 106.371 Version No./Date: 09/04/2000 

Number: 106.454 Version No./Date: 11/01/2001 

Number: 106.472 Version No./Date: 09/04/2000 

Number: 106.473 Version No./Date: 09/04/2000 

Number: 106.511 Version No./Date: 09/04/2000 

Number: 106.532 Version No./Date: 09/04/2000 

Municipal Solid Waste and Industrial Hazardous Waste Permits With an Air Addendum 

28 New Source Review Authorizations References Table, Permit at 59. 
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New Source Review Authorization References 
The New Source Review authorizations listed in the table below are applicable requirements 
under 30 TAC Chapter 122 and enforceable under this operating permit. 

Permit No.: Permit No.: 


While it may be the case for some PBRs that all authorization made pursuant to a 

particular rule are identical, such is not the case for authorizations pursuant to 30 Tex. Admin. 

Code § 106.262 incorporated by the Permit. According to 106.262(a)(2), "[n]ew or increased 

emissions, including fugitives, of chemicals shall not be emitted in a quantity greater than five 

tons per year nor in a quantity greater than E as determined using the equation E=L/K and the 

following table. "29 Thus, the specific limits that apply to a particular emissions unit or units 

authorized under 30 Tex. Admin. Code § 106.262 will differ according the specific value of the 

variables for L, and K appropriate for that unit (or those units). 

The Permit indicates that numerous emissions units at Sandow 5 are authorized under 

106.262 PBRs.30 According to the Technical Review Document for Project No. 149754 and 

Permit No. 723 78 concerning changes made to PBR authorizations for the coal, limestone, and 

ash handling systems at Sandow 5, emissions limits based upon site-specific L and K values 

apply for those emissions units at Sandow 5 covered by this authorization.31 Thus, one cannot 

determine the specific lb/hr limits for this authorization that are incorporated by reference into 

the Permit by looking at the text of 106.262. Thus, without information in addition to that in the 

Permit, its Statement of Basis, and documents directly referenced by the Permit, one cannot 

determine the hourly limit(s) that apply for at least some of the emissions units covered by the 

Permit. For this reason, the Permit fails to assure compliance with these emissions limits. 

29 The referenced table is included as Attachments 5 and 6 to this Petition. 

30 See NSR Authorization References and NSR Authorization References by Emissions Unit tables, Permit at 59-62. 

31 This Technical Review Document is included as Attachment 7 to this Petition. 
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c. 	 Mere Reference to Texas Administrative Code Provisions is not Sufficient to Indicate how 

Many PBR Authorizations are Incorporated by the Permit 

According to the NSR Authorizations References by Emissions Unit table in the Permit, 

35 emissions units are authorized under 30 Tex. Admin. Code § 106.262 PBRs.32 This table 

does not indicate whether all of these emissions units are authorized under one or multiple 

106.262 PBRs. If all of these emissions units are authorized under a single PBR, then emissions 

from all of these emissions units may not exceed the hourly and annual limits in 106.262. If, on 

the other hand, different emissions units are associated with different projects authorized under 

different 106.262 PBRs, then the emissions units covered by each 106.262 PBR must meet the 

emission limits in the referenced rule. For example, if all of the crushers listed in the NSR 

Authorization References by Emission Unit table in the Permit are covered by the same 106.262 

authorization while all the belt feeder units listed in that table are covered by a separately 

registered I06.262 authorization, then emissions from these units added together might exceed 

the limits listed in 106.262 without violating any applicable requirement. However, if all of the 

crushers and belt feeder units are registered together as a single project, then emissions from all 

these units added together could not exceed the 106.262 limits without violating the PBR. In 

order to detetmine the emissions limits for each emissions unit covered by a PBR in the Permit, 

one must be able to figure out how many PBR authorizations under each Chapter 106 rule listed 

in the NSR Authorization References Table exist and which units are covered by each 

authorization. There is insufficient information included in the Permit and Statement of Basis to 

make these determinations. If one cannot determine what the emissions limits are for each 

emissions unit covered by the Permit, the Permit does not assure compliance with those limits . 

Because the Permit does not assure compliance with limits established by PBR authorizations it 

incorporates by reference, the Permit fails to comply with the requirements of Title V. 

Accordingly, EPA should object to the Permit.33 

32 Pe rmit at 59-62. 

33 While we used I 06.262 to illustrate this problem, the same issue arises with respect to the Permiit's incorporation 

by reference of I 06.261 PBRs. 
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 d. The Permit Fails to Identify Emissions Units Associated with Certain PBRs 

The Permit's NSR Authorization References table indicates that PBR permits have been 

issued to Sandow 5 pursuant to 30 Tex. Admin. Code §§ 106.144 (1997), 106.144 (2000), 

106.227, 106.263, 106.371, 106.454, 106.472, 106.473, and 106.532.34 However, the Permit's 

NSR Authorization Reference by Emissions Unit table fails to identify any emissions unit at 

Sandow 5 authorized by any of these PBRs. Assuming that emissions units at Sandow 5 are in 

fact authorized under these PBRs, the Permit fails to assure compliance with limits established 

by these PBRs. In order to assure compliance with PBR emissions limits, the Permit must, at the 

very least, indicate which emissions units are authorized under each PBR. For many of these 

PBRs, it appears that no registration is required. Thus, it is likely the case that no units are listed 

for these PBRs, because the Executive Director has no information regarding which units are 

covered by these authorizations.35 However, both versions of 106.144 incorporated by reference 

by the Permit require registration using Form PI-7 and approval by the Executive Directory prior 

to construction. Because projects authorized by 106.144 PBRs must be registered and approved 

by the Executive Director prior to construction, information about which units are authorized 

under these PBRs should be available to the Executive Director. Thus, there is no reason that 

this information should not be included in the Permit. 

The fact that no registration is required for many of these PBRs is problematic in itself. 

If the Commission does not know which PBRs apply to which units at a particular facility, how 

can the Commission ensure compliance with the requirements of these federally enforceable 

authorizations? If the Commission does not have sufficient information to enforce limits 

established by these PBRs, how can EPA or the public be expected to determine whether 

Luminant is complying with PBR emission limits? The Permit's failure to indicate which units 

are authorized under the above-cited PBRs renders the Permit ambiguous and confusing. EPA 

should object because such confusion undermines the practical enforceability of the permit. 

34 Permit at 59. 

35 Attachment 2 at 11 ("Some of the PBRs claimed do not require registration ..., thus, authorization letters will not 

always be available for those particular PBRs.") 
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e. 	 The Permit Fails to Assure Compliance with 30 Tex. Admin. Code§ 1 06.4(a)(4) Emission 

Limits 

According to 30 Tex. Admin. Code § 106.4(a)(4): 

Unless at least one facility at an account has been subject to public notification 

and conunent as required in Chapter 116, Subchapter B or Subchapter D of this 

title (relating to New Source Review Permits or Permit Renewals), total actual 

emissions from all facilities permitted by rule at an account shall not exceed 250 

tpy of CO or NOx; or 25 tpy of VOC or SO2 or PM; or 15 tpy of PM10; or 10 tpy 

of PM2.5; or 25 tpy of any other air contaminant except carbon dioxide, water, 

nitrogen, methane, ethane, hydrogen, and oxygen. 

So far as Petitioners are aware, no facility at the Sandow 5 account has been subject to 

public notification and comment as required by Subchapters B and D. The only notice made 

regarding facilities at Sandow 5 that we have been able to identify occurred in June 2003. The 

technical review document for the permitting action that was subject to notice clearly indicates 

that this notice was not required by rule, but was instead the product of an enforcement 

agreement.36 This technical review document also indicates that the enforcement agreement only 

required one notice and comment period rather than two as required for most actions to which 

notice requirements under Chapter 11 6, Subchapters B and D apply.37 Thus, the June 2003 

notice does not exempt Luminant from 30 Tex. Admin. Code § 106.4(a)(4) emissions limits. 

Unless there has been another notice made for a facility at Sandow 5 as required by Chapter 116, 

Subchapters B or D, the 106.4(a)(4) limits apply. The Permit does not refer to 106.4(a)(4) and 

nothing in the Permit or Statement of Basis indicates that the 106.4(a)(4) limits apply to Sandow 

5. Therefore, the Permit may not adequately identify and assure compliance with all federally 

enforceable emissions limits. If this is the case, EPA should object to the Permit. 

36 This Technical Review Document is included with this Petition as Attachment 8. 

37 fd. Notably, notice was made and comments received after Luminant submitted its permit application, but there 

was no notice made or comment period after the Executive Director issued a draft permit. 
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f 	 The Permit Incorporates Several UneJ?forceable Non-SIP-Approved "General" PBR 

Authorizations 

The Commission's PBR program provides a streamlined permitting option for 

construction or modification of certain kinds of minor sources of air pollution. Rather than 

requiring a full application and case-by-case pre-construction evaluation of that application, 

projects that qualify for a permit by rule are authorized under a rule rather than a source specific 

pe1mit.38 EPA has recognized that "[f]or less complex plant sites, and for source categories 

involving relatively few operations that are similar in nature, case-by-case pennitting may not be 

the most administratively efficient approach to establishing federally enforceable restrictions."39 

Thus, EPA has approved Texas' General Requirements for PBRs at 30 Tex. Admin. Code 

Chapter 106, Subchapter A and parts of Texas' Standard Permit rules at 30 Tex. Admin. Code 

Chapter 116, Subchapter F, which authorize the Commission to issue generic permits for certain 

minor source categories.40 However, EPA has indicated that this approach to permitting is 

appropriate only for a limited number of source categories. 41 To identify source categories 

properly covered by a generic permit, EPA has typically limited consideration to "categories for 

which a single type of activity tends to dominate emissions, and for which most sources in the 

38 Compare, e.g., 30 Tex. Admin. Code§ 116.111 (General Application Requirements for Chapter 116, Subchapter 
B permits) with 30 Tex. Admin. Code§ 106.472 (PBR for Organic and Inorganic Liquid Loading and Unloading). 
As indicated above, the fact that emissions limits in 106.262 PBRs vary from site to site depending upon site-
specific variables complicates this issue considerably. While it may be the case that all 106.262 permits are the 
same permit, the limits that apply for sources may differ. As we contend below, this feature of 106.262 PBRs tends 
to indicate that the category of sources that may be authorized under this PBR is not sufficiently narrowly defined. 
39 Kathie Stein, Director Air Enforcement Division, EPA Guidance and Enforceability Requirements for Limiting 
Potential to Emit Through SIP and§ 112 Rules and General Permits (Jan. 25, 1995) at l. The memorandum is 
included with this Petition as Attachment 9. See also, 75 Fed. Reg. 56,424, 56,444, EPA's Final Disapproval of 
Texas' State Pollution Control Project Standard Permit ("The issuance ofa Minor NSR permit for similar sources 
eliminates the need for a case-by-case review and evaluation to ensure that the NAAQS and RFP are protected and 
the permit is enforceable.") 
40 68 Fed. Reg. 64,549 (November 14, 2003). 
41 John S. Seitz, Director ofEPA Office of Air Quality Planning and Standards, Memorandum regarding 
Approaches to Creating Federally-Enforceable Emissions Limits (Nov. 3, 1993) at 5. This memorandum is included 
with this Petition as Attachment 10. See also 75 Fed. Reg. 56,444, 56,446-47 (Texas Standard Permit for Pollution 
Control Projects is not approvable, because it is not limited to a sufficiently narrowly defined class of sources.); See 
also 74 Fed. Reg. 48,467 ("The PCP Standard Permit, as adopted and submitted by Texas ...is not limited in its 
applicability to a single category of industrial sources, but to a broad class of pollution control techniques at all 
source categories. An individual Standard Permit must be limited to a s ingle source category, which consists of 
numerous similar sources that can meet standard permit conditions.") 
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category actually emit at levels well below their potential, and well under the major source 

thresholds. "42 

Though EPA has approved portions of the Commission's Standard Permitting program as 

part of Texas' Minor NSR SIP, EPA disapproved the Texas Standard Pennit for Pollution 

Control Projects, because the permit was not limited to a narrowly defined class of sources.43 

Like the disapproved Pollution Control Project Standard Permit, the Commission's Chapter 106, 

Subchapter K PBRs are not source-category specific. Moreover, just like the Pollution Control 

Project Standard Permit, Subchapter K PBRs do not include standardized control protocols that 

are sufficiently reliable and replicable. Neither do these PBRs include monitoring requirements, 

and Luminant's Title V Permit fails to indicate how compliance with emissions limits 

established by incorporated Subchapter K General PBRs will be demonstrated. Thus, these 

emission limits are not enforceable as a practical matter.44 

In order to be approvable as part of a state SIP, the Commission's Subchapter K PBRs 

must meet the requirements of 40 CFR part 51, subpart I-Review of New Sources and 

Modifications. The Commission's Subchapter K PBRs fail to satisfy these requirements for at 

least two reasons. First, because the availability of Subchapter K permits is not limited to a 

narrowly defined class of sources there can be no adequate assurance that emissions from 

projects eligible for these permits will not result in a violation of applicable portions of the 

control strategy or interfere with attainment or maintenance of a national ambient air quality 

standard.45 Second, because Subchapter K permits are available to authorize construction or 

modification of any type of facility (except for types of facilities that may be authorized under 

category-specific PBRs), the Subchapter K PBRs fail to satisfy 40 CFR 51.160(e), which 

42 John S. Seitz, Director ofEPA Office of Air Quality Planning and Standards and Eric Schaeffer, Director of EPA 
Office of Regulatory Enforcement, Memorandum regarding Potential to Emit Guidance for Specific Source 
Categories (April 14, 1998) at 4. This memorandum is included with this Petition as Attachment 11. 
43 75 Fed. Reg. 56,424, 56,443. 
44 EPA has repeatedly found that, to be practicably enforceable, minor source permits must: (l) apply to a clearly 
defined category of sources that is narrow enough to allow specific limits and compliance monitoring to be 
identified and achieved by all sources in the category, (2) include technically accurate limits providing assurance 
that emissions will not exceed federal thresholds, (3) include a compliance timeframe (hourly/daily, etc.), and (4) 
include a specific compliance monitoring method sufficient to protect the standard involved. Attachment 9; See 
also, 61 FR 53,633, 53,635 (Oct. 15, 1996) and 62 fed Reg. 2,587, 2,589 (Jan. 17, 1997). Similarly, the Texas 
Health and Safety Code requires that PBRs apply only to " types of facilities that will not significantly contribute air 
contaminants to the atmosphere" and only to "similar" facilities. Tex. Health & Safety Code § 382.051 (b)(4). 
45 40 CFR § 51.160(a); 68 Fed. Reg. 64545. 
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provides that the SIP must identify the types and sizes of facilities that will be subject to 

review.46 

It is not enough to limit the availability of Subchapter K PBRs to projects that will not 

exceed major source or significance thresholds, because while such limitations are necessary to 

assure compliance with applicable NAAQs and applicable control strategies (and for consistency 

with the Texas SIP provisions regarding construction requirements for major stationary sources 

and major modifications), they are not sufficient to assure compliance with these requirements. 

For example: 

an agency limit to ensure that a source is minor for sulfur dioxide (SO2) may 

involve fuel sulfur limits. Because those same fuel sulfur limits could possible 

lead to short-term cxceedances of the SO2 standards, and the agency could not 

categorically exempt such a source from minor NSR without addressing those air 

quality impacts; it is important to note that annual limits contained in the 

guidance, while ensuring that the source is not a "major source," may not ensure 

that the source meets all short-term NAAQS.47 

Because the availability of Subchapter K PBRs is not limited to a narrowly defined 

category of sources, and because these PBRs do not establish replicable generic conditions 

specifying how the Executive Director's discretion is to be implemented for individual 

determinations (e.g., these PBRs do not establish specific monitoring requirements), these rules 

must expressly include a mechanism for pre-construction application and agency review for 

facilities that wish to operate under generic permits established by these rules.48 Moreover, if 

such review indicates that a proposed facility or modification will interfere with an applicable 

control strategy or NAAQS, the Subchapter K rules must include procedures, "by which the 

state.. . will prevent such construction or modification."49 The Commission's Subchapter K rules 

do not expressly include such a mechanism for preconstruction review and they do not lay out 

procedures for preventing construction of projects that will interfere with an applicable control 

strategy or NAAQS. Thus, these rules are not approvable as part of the Texas SIP. Because the 

46 68 Fed. Reg. 64545. 

47 Attachment 11 at 6-7. 

48 71 Fed. Reg. 14,439, l4,44l(March 22, 2006); 75 Fed Reg. 56,444. 

4940 CFR § 51 . 160(b ). 
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Commission's Subchapter K PBRs suffer from the same deficiencies that led EPA to disapprove 

Texas' Pollution Control Project Standard Permit, and because these PBRs have not been 

approved as part of Texas' Minor NSR SIP, EPA should object to the Pe rmit's incorporation of 

Subchapter K PRBs. 

g. The Permit does not Include Monitoring Requirements for P BR Emissions Limits 

To be practically enforceable, Luminant's Permit must include a specific compliance 

monitoring method for each emissions limit sufficient to protect the standard involved. The 

Subchapter K PBR rules listed in the New Source Authorization References table do not include 

any specific monitoring requirements for facilities authorized under those rules. Neither does the 

Permit identify any specific monitoring requirements for limits established by the PBRs listed in 

the NSR Authorization References table. Thus, the Permit does not include monitoring 

requirements sufficient to assure compliance with applicable emission limits and standards as 

required by 42 U.S.C. § 766lc, 40 CFR § 70.6(c)(l) and 30 Tex. Admin. Code§ 122.142(c). 

Accordingly, EPA should object to the Permit. 

To the extent that Luminant has relied upon Subchapter K PBRs to authorize emissions 

from the Sandow 5 power plant, Luminant is in violation of the Clean Air Act. Insofar as the 

Permit incorporates by reference Subchapter K PBRs, fails to include limits for incorporated 

PBRs on the face of the permit, and fails to include specific monitoring requirements sufficient 

to assure compliance with those limits, it fails to satisfy the requirements of Title V. 

Accordingly, EPA should object to the Permit and require Luminant to obtain SIP-approved 

authorizations for those emissions units at the Sandow 5 power plant that are authorized by 

Subchapter K PBRs. 

4. The Permit does not Ensure Compliance with Section 112 MACT Requirements 

The Permit does not assure compliance with the Clean Air Act's Section 1 12 Maximum 

Available Control Technology ("MACT") requirements applicable to Sandow 5. In order to 

assure compliance with these requirements, EPA should object to and/or reopen the Permit and 

require Luminant to submit a Section 112 permit application. 
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According to the Statement of Basis for the Permit, Sandow 5 is a major source of 

hazardous air pollutants, or "HAPs."50 The Sandow 5 facility is an electric utility steam 

generating unit (''EUSGU") as defined by Section 112 of the Clean Air Act. 51 The Clean Air Act 

reserves its most stringent and protective standards for the control of hazardous air pollutants 

from new major sources.52 Sources covered under Section 112 are subject to maximum 

achievable control technology review, which is defined as follows: 

The maximum degree of reduction in emissions that is deemed achievable for new 

sources in a category or subcategory shall not be less stringent than the emission 

control that is achieved in practice by the best controlled similar source[.]53 

EPA has not yet promulgated final MACT standards for EUSGUs. When EPA fails to 

promulgate a MACT standard for a source category covered by Section 112, any new major 

source of HAPs or modification to an existing covered source must undergo a "case-by-case" 

MACT review. 54 Even though Sandow 5 is subject to these requirements, it has not undergone a 

MACT review. Though Sandow S's major NSR permit authorizes emissions of HAPs, this 

permit does not include MACT limits. Accordingly, the Permit does not assure compliance with 

the requirements of Section 112 of the Clean Air Act as required by 42 U.S.C. § 7661c(a). EPA 

should require Luminant to obtain a MACT determination, including MACT limits and 

monitoring sufficient to assure compliance. 

CONCLUSION 

For all of the foregoing reasons, EPA should object to the Permit and require that TCEQ 

revise the Permit to: 1) list emissions limits that apply for each emissions unit covered by the 

permit to be listed on the face of the permit; 2) specify the monitoring and recordkeeping 

requirements to assure compliance with each emissions limit on the face of the permit; 3) reflect 

emissions limits established by SIP-approved permitting mechanisms for those units currently 

authorized by non-SIP-approved Chapter 106, Subchapter K PBRs; and 4) include emissions 

limits and monitoring and recordkeeping requirements sufficient to ensure that Sandow S's main 

50 Statement of Basis at 2. 
51 42 U.S.C. § 7412(a)(8).
5' u.s.c. § 7412. 
53 42 U.S.C. § 7412(d)(3).

54 42 U.S.C. § 7412(g)(2)(B)(3); 42 U.S.C. § 7412(j)(5). 
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boilers comply with the requirements of Section 112 of the Clean Air Act. Insofar as EPA is 

unable to object to the Permit, because some of these concerns were not raised during the 

comment period for this permit, EPA should reopen the Permit and require revisions sufficient to 

assure compliance with all applicable Clean Air Act requirements. 

DATED: October 4, 2011 

Respectfully submitted, 

Attorney 
Environmental Integrity Project 
1303 San Antonio St., Suite 200 
Austin, TX 
(512) 637-9477 (phone) 
(512) 584-8019 (fax) 

Neil Carman, Clean Air Program Director 
SIERRA CLUB, LONE STAR CHAPTER 

Tom "Smitty" Smith, Director 
PUBLIC CITIZEN, TEXAS OFFICE 

Robin Schneider, Executive Director 
TEXAS CAMPAIGN FOR THE ENVIRONMENT 

Luke Metzger, Director 
ENVIRONMENT TEXAS 

Karen Hadden, Executive Director 
SEED COALTION 
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of the foregoing Petition to persons or entities below via 

Texas Commission on Environmental Quality 

Office ofPermitting & Registration 
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Technical Program Support Section, MC-163 

P.O. Box 13087 
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U.S. Environmental Protection Agency 

Administrator Lisa P. Jackson 
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Ms. Shawn Glacken 

Senior Vice President 

Luminant Generation Company LLC 
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Environmental Integrity Project 
1303 San Antonio, Suite 200 

Austin, Texas 78701 
Phone: (512) 637-9477 OPA 
Fax: (512) 584-8019 ·AUGwww.envlronmentalintegrity.org 

BY_ 
August 3, 2009 -
Ms. laDonna Castañuela Via Facsimile & U.S. Mail 
Chief Clerk, MC-105 
Texas Commission on Environmental Quality 
P.O. Box 13087 
Austin, TX 78711-3087 
Fax: (512) 239-3311 

Re: Application ofLuminant Generocion Company LLC for Federal Title V Permit No. 3025 

Dear Ms. Castañuela: 

Enclosed for filing in the above-referenced cause, please find Public Comments on the Proposed 
Operating Permit for luminant Generation Company LLC's Sandow 5 Generating Plant. 

Thank you for your attention to this matter. Please call me at (512) 637-9477 should you have 
aoy questions. 

Enclosure 
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TEXAS 
COMMISSION

ON ENVIRONMENTAL 
QUALITY 

PUBLIC COMMENTS ON THE PROPOSED OPERATING PERMITFOR 53 . 
LUMINANT GENERATION COMPANY LLC'S SANDOW 5 GENERATTING 

PLANT, PROPOSED PERMIT NO. 03025 CHIEF CLERKS OFFICE 
INTRODUCTION 

The Clean Air Act's Title V permit program should be implemented by Texas so as to improve 
compliance with, and enforcement of, federal air quality requirements and, thereby, improve Texas 
air quality. Correctly implemented, the Title V program "will enable the source, States, E.PA, and the 
public to understand better the requirements to which the source is subject, and whether the source is 
meeting those requirements. lncreased source accountability and better enforcement should result." 
57 Fed. Reg. 32,251 (1992). The proposed Title V permits fail to meet these objectives. 

The Environmental Integrity Project (EIP) appreciates the opportunity to provide comments on 
Luminant Generation Cornpany' s proposed operating permit for its Sandow 5 Generating Plant Title 
V Operating Permit No. O-3025. 

The Environmental Integrity Project (ElP) is a nonpartisan, nonprofit organizalion dedicated to more 
effective enforcement ofenvironmental laws and to the prevention of political interference with those 
laws. ElP has offices and programs in Texas. EIP's research and reports shed light on how 
environmental Jaws affect public health. ElP works closely with communities seeking to enforce 
those laws. 

DEFICIENCIES & CONCERNS 

The D. C. Circuit Court ofAppeals recently confirmed that Title V permits must include 
moniloring sufficient to assure compliance. 

As the Texas Commission on Environmental Quality (TCEQ) is aware, Title V permits must 
include monitoring requirements sufficient to assure compliance with applicable emission limits 
and standards. On August 19, 2008, the D.C. Circuit Court of Appeals vacated an EPA rule that 
would have prohibited TCEQ and other state and local authorities from adding monitoring 
provisions to Title V penn its ifneeded to "assure compliance." Sierra Club, ct al .. v. EPA, 536 
FJd 673 (D.C. Cir. 2008). The Court emphasized the statutory duty to include adequate 
monitoring in Title V permits: 

Title V is a complex statute with a clear objective: it enlists EPA and state and local 
environmental authorities in a common effort to create a permit program for most 
stationary sources of air pollution. Fundamental to this scheme is the mandate that 
"[e]ach pennit... shall set forth ... monitoring .... requirements to assure compliance with 
the pem1illerms and conditions." 42 U.S.C. § 7661c(c). By its terms, this mandate means 
that a monitoring requirements insufficient "to assure compliance'' with emission limits 
has no place in a permit unless it is supplemented by more rigorous standards." ld. at 677. 

In addition, the Court acknowledged that the mere existence ofperiodic monitoring requirements 
may not be sufficient Jd at 676-677. 
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Has TCEQ conducted a review of the monitoring provisions for the Sandow 5 permit that 
complies with the court ruling? TCEQ should review and implement the Title V monitoring 
provisions to ensure that each provision is in compliance with the CAA and the Court's recent 
opinion. Wherever possible, lhe permit should require continuous emission monitoring that 
clearly measures compliance based on the averaging period in the underlying standard. For 
example, compliance with an emission limit that bas to be met on a daily basis should be 
measured every day, not once a year. Where continuous monitoring is not available, the permit 
should require alternative methods that more closely match monitoring frequency lo the 
averaging time for compliance. Specifically, the monitoring required for particulate matter is 
deficient. Continuous emission monitoring systems are available and should be required for 
monitoring of particulate matter emissions. 

The draft permit impermissibly incorporates permits by rule. 

The draft permit incorporates a dozen permit by rule (PBR) authorizations, the text of which 
appear nowhere in the draft renewal or its statement of basis. Sec the New Source Review 
Authorization References Table on Draft p . 59, incorporating among others, PBRs 101.261, 
101.262 and 101.263. 

These PBRs do not include specific emission limits and fail to include adequate monitoring and 
reporting requirements and compliance tim.eframes that violate EPA guidance and prior SIP 
approvals . Tcx:as currently allows major sources to authorize emissions through PBRs. Jn its 
approval ofTexas' general PBR provisions into the SIP. EPA stated that it was approving the use 
of PBRs only for non-major facilities. 68 FR 64543, 64544 (Nov. 14, 2003). 

EPA guidance provides that facilities with emissions even approaching the major source 
threshold must authorize emissions through a case-by-case review ofan individual permit. 
Potential to Emil Guidancefor Specific Source Categories(April14, 1998) p. 2. (Case-by-case 
reviews are "essential for complex sources warranting close scrutiny . .. and sources that limit 
their emissions to ncar-major amounts.") The Texas Health and Safety Code likewise prohibits 
the use of PBRs by "major,, facilities. Tex. Health & Safety Code§ 382.05196(a). These limits 
are intended to both ensure that federal major NSR requirements are mel and to protect the 
NAAQS. Despite these limits, Texas allows major sources to authorize increases in emissions 
through PBRs. As a result sources arc allowed to modify their major source NSR permit 
requirements without complying with federal public participation requirements. 

The Clean Air Act requires SIPs to include provisions for regulating the modification and 
construction ofstalionary sources as necessary to assure compliance with the NAAQS. 42 U.S.C. 
§§ 741 O(a)(2)(A)-(C). Texas PBRs must, therefore, include pro:v1sions to assure such 
compliance, including provisions making the pe1mits practicably enforceable. 1 

1 EPA has repeatedly found that, to be practicably enforceable, minor source permits m\lst: (1) apply to a clearly 
defined category ofsources that is narrow enough to allow specific limits and compliance monitoring to be 
identified and nchieved by all sources in the category, (2) include technically accurate limits provicting assurance� 
that emissions will not exceed federal thresholds, (3) include a compliance timcframe (hourly/daily, etc.), and (4) 
include a specific compli:mcc monitoring method sufficient to protect the standard Involved. Cirtidance on 
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EPA, however, has repeatedly notified Texas that its existing PBRs are inconsistent with the 
approved SIP and EPA policy and do not assure compliance. PBRs cannot be used to authorize 
emissions from major sources, cannot be used to amend individual permits, must be source 
specific and must nol be incorporated into the proposed renewal draft. Use of these permits and 
incorporation of them into this Title V permit jeopardize air quality and thwart public 
participation while also conflicti.ng with Texas' statutory law, EPA guidance and EPA action on 
Texas' and other states' SIPs. 

Specific problems with the incorporation of PBRs into the Title V permit include the following: 

fnterferenc:e with attainment or maintenance ofthe NAAQS. In order to assure protection of the 
NAAQS, Texas' PBR program must include a mechanism for denying PBR authorizations for 
cause CAA § 110(a)(2)(c); 40 C.F.R. § 51.160. There must be prcauthorization review of 
applications for coverage under individual PBRs to assure lhe emissions authori7.ed by PBRs will 
not contribute to violations ofcontrol strategies or interfere with attainment or n1ainlenancc. Sec 
71 Fed. Reg. 14439, 14441 (March 22, 2006) ("EPA proposes a conditional approval because 
this rule, as adQpted by the Missouri Air Conservation Commissionon June 26, 2003, does not 
expressly include a mechanism for pre-constructionreview of [PBR] applications .. . ")Texas 
rules include no provision for pre-construction review ofPBR applicability claims. 

Lack ofAdequate Public Participation: Because PB.Rs do not contain detailed provisions 
relating to emission limits and compliance (these are often found in the registrations, which are 
submitted after the close ofpublic comment), the public is not given an adequate opportunity to 
comment when PBR rules are issued. Further, Texas rules expressly require PBRs to be 
"incorporated" io.to a facility's permit when the permit is amended or renewed. 30 Tex. Admin. 
Code§ 16.116(d). Texas "incorporation'' procedures do not provide adequate public 
participation or meet other requirements for permit amendments. 

To the extent PBRs are used at a major facility, used to amend an individual permit, or are non 
source category specific, they violate the Texas SJP and EPA policy and prior SIP decisions. To 
assure compliance with the Act, .Luminant must obtain valid autl1orizations, such as permit 
amendments, for any emissions currently authorized through illegal PBRs. Until it docs so, 
Lwninant is in ongoing noncompliance with the Clean Air Act. 

The draji permit impermissibly relies nn incorporation by reference. 

The Applicable Requirements Summary relies extensively on incorporation by reference, thus 
basing the entire permit's emission limitations on incorporation by reference. This does not 
"assure compliance." To the contrary, it poses a significant barrier to members ofthe public who 
wish to discover and/or comment on whether the permit assures compliance. 

Enforceability Rcquirementsfor Limiting Potemial to Emit through SIP and Section 112 Rules andGeneral Permits 
(Jan. 25. 1995); See also, 61 FR 53633,53635 (Oct. 15, ] 996) and 62 FR 2587, 2589 (Jan. 17, 1997). Similarly, the 
Texas Health and Safety Code requires that PBRs apply only to '"types of facilities that will not significantly 
contribute air contaminants to the atmosphere" and only to "similar" facilities. Tex. Health & Safety Code § 
382.05 l(b)(4). 
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As explained in the Citgo Order at p. 1. 1, aside from minor NS pem1its and Permits by Rule, 
"EPA did not approve (and does not approve of) Texas' use of incorporation by reference of 
emissions limitations for other requi(ements.'' Citgo Order at 11. 

The courts have made clear that the compilation of emission limits and monitoring requirements 
in one place is a fundamental piece ofthe permit and should be done in a manner so as to easily 
identify these .limits and requirements. ''EPA expects that title V permits will explicitly state all 
emission limitations and operational requirements for all applicable emission units ala facility." 
(Tesoro Order Petition No. IX-2004-6) Citgo Order al 11. Title V did more than require the 
compilation in a single document ofexisting applicable emission limits, and monitoring 
requireme11ts. It also mandated that 'each permit issued under [Title V] set forth .. . monitoring ... 
requirements to assure compliance with the permit terms nnd conditions.' Sierra Club, et al., v. 
EPA. 536 F.3d 673 (D.C. Cir. 2008). 

The draft permit fails to adequately incorporate the consent decree. 

The Sandow 5 plant is subject to consent decree. In fact, the consent decree is referenced and 
relied upon in permit no. 48437. Permit 48437 is, in tum, incorporated by reference into the 
Title V permit. The Title V permit, however, inadequately identifies the consent decree and its 
requirements. TheTitle V permit simply states: 

The permit holder will comply with the emissions limitation and other requirements for 
each Sandow Replacement Unit (Units SA-B5A and SA-B5B and associated air pollution 
control devices) as set forth in Section IV of the consent decree issued pursuant to Civil 
Action No. A-01-CA-881-SS and as set forth in court orders issued pursuant to Civil 
Action No. A-03-CA-222-SS according to the dates and schedules established in the 
consent decree and orders. 

The permit must incorporate the requirements of the consent decree into the penniL "EPA . 
believes that, because CDs and AOs reflect lbe conclusion ofa judicial or administrative process 
resulting from the enforcement of "applicable requirements" under the Act, all CAA-related 
requirements in such CDs and AOs arc appropriately treated as "applicable requirements" and 
must be included in title V permits, regardless of whether the applicability issues have been 
resolved in the CD." Citgo Order at 12. 

The draft permit fails to require adequate c:ompliance certification. 

The compliance certification provision in. a Title V permit rnust meet the requirements set out at 
30 TAC § 122.146 and 40 C.F.R. §70.5(c)(9). The compliance certification should, at a 
minimwn, certify compliance wilh the monitoring method for every limit. Specifically, the 
certification should be "a statement of methods used for determining compliance, including a 
description of monitoring, recordkeeping) and reporting requirements and test meth<lds.'' 40 
C.F.R. § 70.5(c)(9)(ii). The draft permits fail to adequately address these requirements. 

CONCLUSION 
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For the foregoing reasons, proposed permit O-3025 does not comply with the CAAor its 
implementing regulations. The TCEQ should require Luminant to make the necessary changes. 

Thank you for the opportunity to comment on the proposed Title V permit for the Sandow 5 
Generating Plant. 

Layla ansuri, Attorney 
ENVIRONMENTAI. INTEGRITY PROJECT 
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Dryan W. Shaw, Ph.D., Chairman 
Buddy Garcia, Commissioner 
Carlos Rubinstein, Commissioner 
Mark R. Vickery, P.G., Executive Director 

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 
Protecting Texas by Reducing and Preventing Pollution 

June 15, 2011 

MS SHAWN GLACKEN 

SENIOR VICE PRESIDENT 

LUMINANT GENERATION COMPANY LLC 

500 NORTH AKARD STREET LP 9 

DALLAS TX 75201-3302 


Re: 	 Revised Notice of Proposed Permit and Executive Director's Response to Public Comment 
Initial Issuance 
Permit Number: O3025 
Luminant Generation Company LLC 
Sandow 5 Generation Plant 
Rockdale, Milam County 
Regulated Entity Number: RN 105369805 
Customer Reference Number: CN603256413 

Dear Ms. Glacken: 

Due to an oversight, the June 9, 2011 initial Response l to Comment 1 was incorrectly stated and 
has subsequently been corrected in this revised letter. The draft permit was also revised to 
accurately depict the three options authorized for monitoring of particulate matter emissions 
under 40 CFR Part 60, Subpart Da for 'GRPBOILERS'. Please replace the previously sent draft 
permit pages 25 - 26 with the revised pages 25 - 26 attached. The Statement of Basis attached to 
the June 9 Jetter remains valid, however. 

The Texas Commission on Environmental Quality (TCEQ) Executive Director's proposed final 
action is to submit a proposed federal operating permit (FOP) to the U.S. Environmental 
Protection Agency (EPA) for review. Prior to taking this action, all timely public comments 
have been considered and are addressed in the enclosed TCEQ Executive Director's Response to 
Public Comment (RTC). The executive director's RTC also includes resulting modifications to 
the FOP, if applicable. 

As ofJune 14, 2011 the proposed permit is subject to an EPA review for 45 days, which has 
been extended by an additional 7 days by this letter, ending on August 5, 2011. 

If the EPA does not file an objection to the proposed FOP, or the objection is resolved, the 
TCEQ will issue the FOP. If you are affected by the decision of the Executive Director (even if 
you are the applicant) you may petition the EPA within 60 days of the expiration of the EPA's 
45-day review period in accordance with Texas Clean Air Act§ 382.0563, as codified in the 
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Texas Health and Safety Code and the rules LTitle 30 Texas Administrative Code Chapter 122 
(30 TAC Chapter 122)] adopted under that act. This paragraph explains the steps to submit a 
petition to the EPA for further consideration. The petition shall be based only on objections to 
the permit raised with reasonable specificity during the public comment period, unless you 
demonstrate that it was impracticable to raise such objections within the public comment period, 
or the grounds for such objections arose after the public comment period. The EPA may only 
object to the issuance of any proposed permit which is not in compliance with the applicable 
requirements or the requirements of 30 TAC Chapter 122. The revised 60-day public petition 
period begins on August 6, 201II and ends on October 5, 2011. Public petitions should be 
submitted during the petition period to the TCEQ, the EPA, and the applicant at the fo llowing 
addresses: 

Texas Commission on Environmental Quality 
Office of Permitting & Registration 
Air Permits Division 
Technical Program Support Section, MC-163 
P.O. Box 13087 
Austin, Texas 78711-3087 

U.S. Environmental Protection Agency 
Administrator Mike 0. Leavitt 
Ariel Rios Building (AR I lOlA) 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 

Ms Shawn Glacken 
Senior Vice President 
Luminant Generation Company LLC 
500 North Akard Street LP 9 
Dallas TX 75201-3302 

U.S. Environmental Protection Agency 
(EPA) 
Attn: Air Permit Section Chief 
Region 6 
1445 Ross Avenue, Suite 1200 
Dallas, Texas 75202-2733 

Thank you for your cooperation in this matter. If you have questions concerning the processing 
of this permit application, please contact Mr. Chuck Lowary, P.E. at (512) 239-1 263. 

Sincerely, 

Jesse E. Chacon, P .E., Manager 
Operating Permits Section 
Air Permits Divis ion 
Texas Commission on Env ironmental Quality 
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JEC/el 

cc: Mr. Paul Coon, Air Permitting Coordinator, Luminant Generation Company LLC, Dallas 
Mr. Paul Barnes, Air Permitting Coordinator, Luminant Generation Company LLC, Dallas 
Mr. Ric Federwisch, Senior Vice President, Luminant Generation Company LLC, Dallas 
Air Section Manager, Region 9- Waco 
Air Permit Section Chief, U.S. Environmental Protection Agency, Region 6-Dallas 

(Electronic copy) 

Enclosures: Executive Director's Response to Public Comment 
Proposed Permit 
Statement of Basis 

Project Number: 11733 
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bee: 	 Ms. Bridget Bohac, TCEQ Office of Public Assistance, MC-1 08, Austin 
Ms. Deanna Avalos, Final Documents Team, TCEQ Office of the Chief Clerk, MC-1 05, 

Austin 

Amy Browning, TCEQ Environmental Law Divis ion (MC-173), Austin 

Terry Salem, TCEQ Environmental Law Division (MC- 173), Austin 

John Minter, TCEQ Environmental Law Division (MC-173), Austin 

File Copy 
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Modifications Made from the Draft to the Proposed Permit 

1. 	 The applicant has revised the application to clarify that NSPS Subpart Da 
provides three options for continuous monitoring of PM emissions: PM CEMS, 
bag filter leak detection systems, or continuous opacity monitoring systems 
(COMS). TCEQ notes that although NSPS Da allows the applicant to choose 
any of these compl iance monitoring options for purposes ofcomplying with 
NSPS Da, both the Consent Decree associated with the site and Permit No. 48437 
require use ofa PM CEMS to demonstrate compliance with their PM emissions 
limits. 

2. 	 The Consent Decree associated with the site is now addressed in both a revised 
Special Condition and as an attachment to the proposed permit. 

3. 	 In response to recent EPA objections related to 30 TAC 111, Subchapter A, 
Visible Emissions, the applicant has chosen to comply with 20% opacity 
requirements for all vents subject to § lll.lll(a)(1)(A) and (B) requirements and 
subsequently the proposed permit has been updated to reflect this decision. 

4. 	 The continuous compliance certification Special Condition was revised to clarify 
any confusion. 

5. 	 Additionally, the recordkeeping general condition, and PBR condition have been 
revised to incorporate recent EPA objections on other operating permits. 
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EXECUTIVE DIRECTOR'S RESPONSE TO PUBLIC COMMENT 

The Texas Commiss ion on Environmental Quality (TCEQ) Executiv.e Director provides this 
Response to Public Comment and the Executive Director's preliminary decision on the Luminant 
Generation Company LLC, Federal Operating Permit (FOP) application. As required by Title 30 
Texas Administrative Code§ 122.345 (30 TAC § 122.345) the Executive Director prepares a 
notice of proposed fina l action, which includes a response to all timely comments. These 
comments are summarized in this response. The Office of Chief Clerk (OCC) timely received 
comment letters from the following persons: Ms. Layla Mansuri, from the Environmental 
Integrity Project. 

BACKGROUND 

Procedural Background 

The Texas Operating Permit Program requires that owners and operators of sites subject to 
30 TAC Chapter 122 obtain a FOP that contains all applicable requirements in order to facilitate 
compliance and improve enforcement. The FOP does not authorize construction or 
modifications to fac ilities, nor does the FOP authorize emission increases. In order to construct 
or modify a facility, the facility must have the appropriate new source review authorization. If 
the site is subject to 30 T AC Chapter 122, the owner or operator must submit a timely FOP 
application for the site, and ultimately must obtain the FOP in order to operate. Luminant 
Generation Company LLC applied to the TCEQ for an initial issuance of a FOP for an Electric 
Services plant located in Rockdale, Milam County on May 1, 2009, and notice was published on 
July 2, 2009. The public comment period ended on August 2, 2009. 

Description of Site 

Luminant Generation Company LLC has applied to the TCEQ for the initial review of a FOP 
that would authorize the applicant to operate the Sandow 5 Generating Plant. The facility is 
located 9 miles southwest ofRockdale on FM 1786; 3986 Charles Martin Hall Road. 

Each of the steam generators provides steam to a common turbine generator set capable of 
generating approximately 575 megawatts (net). The two circulating fluidized bed (CFB) boilers 
combust lignite within an air-suspended mass (i.e.-fluidized bed) of particles. Each boiler is 
equipped with fuel oil-fired burners that are used primarily for combustion support or during 
startup, shutdown, and malfunctions. 

Lignite is supplied from Luminant's nearby Three Oaks Mine and is delivered to the site 
primarily by conveyor, but can also deliver coal to the Unit 5 storage pile via truck or other 
material-handl ing vehicles. Coal delivered by conveyor is transferred either onto the Unit 5 
storage pile or to crushers. The crushers can receive coal directly from the mine or from the 
storage pile, via underground reclaim conveyors. The crushers reduce the coal to the specific 
size needed for the fluidized bed. Crushed coal is then conveyed to the CBF boi lers. 

Limestone used in the CFB boilers is delivered to the Unit 5 limestone storage pile primarily by 
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the limestone handling system. Limestone can also be delivered by truck or other material-
handling vehicles. Limestone is reclaimed from the Unit 5 storage pile and conveyed to the 
limestone bunkers. The limestone mills reclaim product from the bunkers and reduce it to the 
specific size needed for the fluid ized bed. The limestone is then pneumatically conveyed into the 
boiler. 

Each boiler unit uses limestone to reduce SO2 within the boiler, employs ammonia injection to 
reduce NOx, a cyclone to reduce heavy particulates back into the fluidized bed, a flue gas 
polishing scrubber to further reduce SO2 emissions, and pulse-jet baghouse for emission control 
ofparticulate matter. 

All comments were submitted by Ms. Layla Mans uri on behalf of Environmental Integrity 
Project (EIP). 

COMMENT 1: The D. C. Circuit Court ofAppeals recently confirmed that Title V permits must 
include monitoring sufficient to assure compliance. As the Texas Commission on 
Environmental Quality (TCEQ) is aware, Title V permits must include monitoring requirements 
sufficient to assure compliance with applicable emission limits and standards. On August 19, 
2008, the D,C. Circuit Court of Appeals vacated an EPA rule that would have prohibited TCEQ 
and other state and local authorities from adding monitoring provisions to Title V permits if 
needed to "assure compliance," Sierra Club, et al., v. EPA, 536 F.3d 673 (D.C. Cir. 2008). The 
Court emphasized the statutory duty to include adequate monitoring in Title V permits: 

Title Vis a complex statute with a clear objective: it enlists EPA and state and local 
environmental authorities in a common effort to create a permit program for most 
stationary sources of air pollution. Fundamental to this scheme is the mandate that 
"[e]ach permit.. . shall set forth ... monitoring .. ,.requirements to assure compliance with 
the permit terms and conditions." 42 U.S.C. § 7661c(c). By its terms, this mandate means 
that a monitoring requirements insufficient "to assure compliance" with emission limits 
has no place in a permit unless it is supplemented by more rigorous standards." Id at 677. 

In addition, the Court acknowledged that the mere existence ofperiodic monitoring requirements 
may not be sufficient. ld at 676-677. 

Has TCEQ conducted a review of the monitoring provisions for the Sandow 5 permit that 
complies with the court ruling? TCEQ should review and implement the Title V monitoring 
provisions to ensure that each provision is in compliance with the CAA and the Court's recent 
opinion. Wherever possible, the permit should require continuous emission monitoring that 
clearly measures compliance based on the averaging period in the underlying standard. For 
example, compliance with an emission limit that has to be met on a daily basis should be 
measured every day, not once a year. Where continuous monitoring is not available, the permit 
should require alternative methods that more closely match monitoring frequency to the 
averaging time for compliance. Specifically, the monitoring required for particulate matter is 
deficient. Continuous emission monitoring systems are available and should be required for 
monitoring ofparticulate matter emissions. 
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RESPONSE I: Consistent with 40 Code of Federal Regulation (CFR) Part 70, the Luminant 
permit includes: (1) monitoring sufficient to yield reliable data from the relevant time period 
that is representative ofcompliance with the permit; and (2) monitoring suffic ient to assure 
compl iance with the terms and conditions of the permit. The Executive Director has determined 
that the monitoring required by this penn it demonstrates compliance for the applicable state and 
federal requirements. For those requirements that do not include monitoring, or where the 
monitoring is not sufficient to assure compliance, the federal operating permit includes such 
monitoring for the emission units affected. Additional periodic monitoring or compliance 
assurance monitoring (CAM) was identified for emission units after a review of applicable 
requirements determined that additional monitoring was needed to assure compliance. Forty-six 
emission units were reviewed and additional monitoring incorporated for many. Each applicable 
requirement is reviewed to determine whether monitoring, recordkeeping, reporting, and testing 
(MRRT) are sufficient to assure compliance with that standard or requirement. Applicable 
requirements undergo this review when the requirement changes to ensure consistent application 
ofMRRT sufficient to assure compliance for all permits that contain the applicable requirement. 
If additional monitoring is required, it is included in the "Additional Monitoring Requirements" 
attachment of the permit and the basis of the monitoring is included in the Statement of Basis, 
pages 16-35. 

In accordance with the General Condition No. 13 and 14 in the underlying NSR permit and in 
accordance with 30 TAC 116.115(b )(2)(E)(i), Luminant maintains a copy of the permit along 
with records containing the information and data (gathered through monitoring) sufficient to 
demonstrate compliance with the permit, including production records and operating hours. The 
Maximum Allowable Emission Rate Limits were calculated using the maximum firing rate, the 
heating value of the fuel (the value is looked up from a table) and an emission factor taken from 
AP-42, Chapter 1, or provided by the vendor. The monitored fuel flow rate, with the heating 
value of the fuel and the factor that was used to calculate the maximum allowable emission rate, 
is used to calculate the actual emission rate to demonstrate compliance, unless a CEMS is 
utilized. 

In response to the specific examples provided by the commenter, the ED provides the following 
specific information: 

Under the FCAA, the source is subject to Title IV Acid Rain Monitoring for SO2and NOX, as 
administered through EPA regulations found at 40 CFR Part 75; and Title V CAM and periodic 
monitoring, as administered through EPA regulations at 40 CFR Parts 64, and 70, respectively. 
The EPA has transferred to TCEQ the responsibility for assuring the Title V monitoring 
requirements are included in the Federal Operating Permits. The TCEQ conducts a thorough 
review of the New Source Review (NSR) permit and includes CAM and periodic monitoring in 
the NSR permit as part of the NSR permit process. Additionally, the TCEQ conducts a thorough 
review ofall other applicable requirements and includes CAM and periodic monitoring in the 
FOP. CEMS are not required to comply with the federal or state rules. Although the purpose of 
CAM and periodic monitoring are to assure continuous compliance, neither CAM nor periodic 
monitoring require CEMS for each federally regulated air pollutant. 

Texas Health and Safety Code § 382.016 authorizes the TCEQ to prescribe reasonable 
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requirements for measuring and monitoring the emissions ofair contaminants from a source. 
Similarl y, 30 TAC § ll 6. lll (a)(2)(B) states that "the proposed facility will have prov is ions for 
measuring the emission of significant air contaminants as determined by the Executive Director. 
This may include the insta llation ofsampling ports on exhaust stacks ..." It is clear that the 
state rules do not require CEMS for every type of air pollutant compound emitted. 

[n this instance, the Applicant did not propose PM CEMS in the draft FOP, and the TCEQ has 
not required them because ofa general lack of industry experience with the technology. The 
TCEQ agrees that PM CEMS should be preferable to Continuous Opacity Monitoring System 
(COMS) because PM CEMS measure the pollutant PM rather than opacity, which has long been 
a surrogate for PM emissions. However, the TCEQ notes that the EPA relatively recently 
updated the NSPS Subpart Da requirements for electric utility steam generating units, and chose 
to make PM CEMS one of several options for PM monitoring for utility units. See 7 1 Fed.Reg. 
9866-68 (February 27, 2006). In response to an industry petition, EPA stated: "We recognize 
that experience using PM CEMS at electric utility power plants in the United States is limited 
and not all affected owners and operators will choose to use PM CEMS." See 72 Fed. Reg. 
32711 (June 13, 2007). 

Subpart Da [40 CFR § 60.48a(o)] contains two other alternatives (as a surrogate for the PM 
CEMS) to assure compliance with the PM emission limits of NSPS Da. One is to use a COMS 
and maintain the opacity level less than or equal to that measured by the COMS during the most 
recent successful PM stack test. The other is to use a COMS and continuously monitor specified 
operating parameters of the PM control device (e.g. a bag leak detection system). These new, 
more rigorous alternatives to PM CEMS have provided an incentive for some owners to select 
PM CEMS. Because all of these techniques are new, some time may be required to demonstrate 
whether one has particular advantages compared to another. 

The applicant has revised the application to reflect that Subpart Da provides three options for 
continuous monitoring ofPM emissions: PM CEMS, leak detection system, or continuous 
opacity monitoring system (COMS). The applicant has elected to use COMS only to determine 
compliance with§ lll.153(b) since PM CEMS provides measurements of filterable PM rather 
than total PM (filterable + condensable PM), as required in 30 TAC §111.1 53(b). However, both 
the Consent Decree associated with the site and Permit No. 48437 require use of a PM CEMS to 
determine compliance with their PM emissions limits. 

COMMENT 2: The draft permit impermissibly incorporates permits by rule. The draft permit 
incorporates a dozen permit by rule (PBR) authorizations, the text ofwhich appear nowhere in 
the draft renewal or its statement ofbasis. See the New Source Review Authorization References 
Table on Draftp. 59, incorporating among others, PBRs 101.261, 101.262 and 101.263. 

These PBRs do not include specific emission limits and fail to include adequate monitoring and 
reporting requirements and compliance timeframes that violate FPA guidance and prior SIP 
approvals. Texas currently allows major sources to authorize emissions through PBRs. Jn its 
approval of Texas' general PBR provisions into the SIP, EPA stated that it was approving the use 
of PBRs only for non-major fac ilities. 68 FR 64543, 64544 (Nov. 14, 2003). 
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EPA guidance provides that facilities with emissions even approaching the major source 
threshold must authorize emissions through a case-by-case review of an individual permit. 
Potential to Emit Guidance for Specific Source Categories (April14, 1998) p. 2. (Case-by-case 
reviews are "essential for complex sources warranting close scrutiny and sources that limit their 
emissions to near-major amounts.") The Texas Health and Safety Code likewise prohibits the 
use of PBRs by "major" faci lities. Tex. Health & Safety Code § 382.05196(a). These limits are 
intended to both ensure that federal major NSR requirements are met and to protect the NAAQS. 
Despite these limits, Texas allows major sources to authorize increases in emissions through 
PBRs. As a result sources are allowed to modify their major source NSR permit requirements 
without complying with federal public participation requirements. 

The Clean Air Act requires STPs to include provisions for regulating the modification and 
construction of stationary sources as necessary to assure compliance with the NAAQS. 42 U .S.C. 
§§ 741 0(a)(2)(A)-(C). Texas PBRs must, therefore, include provisions to assure such 
compliance, including provisions making the permits practicably enforceable. 1 

EPA, however, has repeatedly notified Texas that its existing PBRs are inconsistent with the 
approved SIP and EPA policy and do not assure compliance. PBRs cannot be used to authorize 
emissions from major sources, cannot be used to amend individual permits, must be source 
specific and must not be incorporated into the proposed renewal draft. Use of these permits and 
incorporation of them into this Title V permit jeopardize air quality and thwart public 
participation while also conflicting with Texas' statutory Jaw, EPA guidance and EPA action on 
Texas' and other states ' SIPS. 

Specific problems with the incorporation of PBRs into the Title V permit include the following: 

• 	 Interference with attainment or maintenance ofthe NAAQS. In order to assure protection 
of the NAAQS, Texas' PBR program must include a mechanism for denying PBR 
authorizations for cause. CAA § I l0(a)(2)(c); 40 C.F.R, § 51.160. There must be 
preauthorization review ofapplications for coverage under individual PBRs to assure the 
emissions authorized by PBRs will not contribute to violations ofcontrol strategies or 
interfere with attainment or maintenance. See 71 Fed. Reg. 14439, 14441 (March 22, 
2006) ("EPA proposes a conditional approval because this rule, as adopted by the 
Missouri Air Conservation Commission on June 26, 2003, does not expressly include a 
mechanism for pre-construction review of [PBR] applications ... "). Texas rules include 
no provision for pre-construction review ofPBR applicability claims. 

1 EPA has repeatedly found that, to be practicably enforceable, minor source permits most: (1) apply to a clearly 
defined category ofsources that is narrow enough to allow specific limits and compliance monitoring to be 
identified and achieved by all sources in the category, (2) include technically accurate limits providing assurance 
that emissions will not exceed federal thresholds, (3) include a compliance timeframe (hourly/daily, etc.), and (4) 
include specific compliance monitoring method sufficient to protect the standard involved. Guidance on 
Enforceability Requirements for Limiting Potentia/to Emit through SIP and Section 112 Rules and General Permits. 
(Jan. 25, 1995); See also, 61 FR 53633, 53635 (Oct. 15, 1996) and 62. FR 2587, 2589 (Jan. 17, 1997). Similarly, the 
Texas Health and Safety Code requires that PBRs apply only to "types of facilities that will not significantly 
contribute air contaminants to the atmosphere" and only to "similar" facilities. Tex. Health & Safety Code §382.05 
l(b)(4). 
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• 	 Lack ofAdequate Public Participation: Because PBRs do not contain detailed provisions 
relating to emission limits and compliance (these are often found in the registrations, 
which are submitted after the close of public comment), the public is not given an 
adequate opportunity to comment when PBR rules are issued. Further, Texas rules 
expressly require PBRs to be " incorporated" into a facility ' s permit when the permit is 
amended or renewed. 30 Tex. Admin. Code § 16.1 16( d). Texas " incorporation" 
procedures do not provide adequate public participation or meet other requirements for 
permit amendments. 

To the extent PBRs are used at a major facility, used to amend an individual permit, or are non 
source category specific, they violate the Texas SIP and EPA policy and prior SIP decisions. To 
assure compliance with the Act, Luminant must obtain valid authorizations, such as permit 
amendments, for any emissions currently authorized through illegal PBRs. Until it does so, 
Luminant is in ongoing noncompliance with the Clean Air Act. 

RESPONSE 2: Texas' general PBR rules are approved as part of the SIP. In addition, Chapter 
106, Subchapter A is a defined applicable requirement under Chapter 122 and the EPA-approved 
Texas operating permit program. 2 Subchapter A includes applicability, requirements for 
permitting by rule, registration ofemissions, recordkeeping and references to standard 
exemptions and exemptions from permitting. Additionally, PBR authorizations can apply to 
distinct, insignificant sources ofemissions (i.e. engine, production process, etc.) at a Title V site. 
As such PBRs do not violate the SIP, EPA policy or prior SIP decisions; nor is incorporation of 
PBRs in to Luminant's operating permit impermissible. All current and historical PBRs and 
standard exemptions (predecessors to PBRs) are available on the TCEQ website for review. 
Title 30 TAC Chapter 106 provides types of authorizations for certain types of facilities or 
changes within facilities which the Commission has determined will not make a significant 
contribution of air contaminants to the atmosphere. A PBR is a permit which is adopted under 
Chapter 106, and is only available to sources which belong to categories for which the 
Commission has adopted a PBR in that chapter. A PBR cannot be used to amend an individual 
NSR permit. 30 TAC §116.116(d), which is SIP-approved, sets forth that all changes authorized 
under Chapter 106 to a permitted facility shall be incorporated into that facility's permit when 
the permit is amended or renewed. Therefore, the ED disagrees with the assertion that PBRs 
incorporation into FOPs is impermissible. 

Different versions of PBR are related to specific facilities or changes claimed at a specific 
moment in time. Versions only apply to a particular facility when the construction or change 
occurred under 106.4. Some of the PBRs claimed do not require registration (specifically 
106.183 for boilers, heater and other combustion devices, 106.472 for organic and inorganic 
liquid loading and unloading, 106.478 for storage tank and change of service, and 106.371, 
cooling water units), thus, authorization letters will not always be available for those particular 

2 Texas Health & Safety Code (THSC) § 382.05 196 and implementing rules in 30 T AC chapter l 06, 
relating to PBRs, prohibit an owner or operator of a facility from using a PBR to authorize a major 
stationary source or major modification. This does not preclude the use ofa PBR for non-major changes at 
a major stationary source, as that term is defined in federal law. 
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PBRs. 

Regarding specific problems the commentcr describes with PBRs (i.e. public pat1icipation, 
interference with the NAAQS) these issues are beyond the scope of this FOP action. 

COMMENT 3: The draft permit impermissibly relies on incorporation by reference. The 
Applicable Requirements Summary relies extensively on incorporation by reference, thus basing 
the entire permit's emission limitations on incorporation by reference. This does not "assure 
compliance." To the contrary, it poses a significant barrier to members of the public who wish to 
discover and/or comment on whether the permit assures compliance. 

As explained in the Citgo Order at p. 11 , aside from minor NSR permits and Permits by Rule, 
"EPA did not approve (and does not approve of) Texas' use of incorporation by reference of 
emissions limitations for other requirements." Citgo Order at 11. 

The courts have made clear that the compilation ofemission limits and monitoring requirements 
in one place is a fundamental piece of the permit and should be done in a manner so as to easily 
identify these limits and requirements. "EPA expects that Title V permits will explicitly state all 
emission limitations and operational requirements for all applicable emission units at a facility." 
(Tesoro Order Petition No. IX-2004-6) Citgo Order at 11. Title V did more than require the 
compilation in a single document ofexisting applicable emission limits, and monitoring 
requirements. It also mandated that 'each permit issued under [Title VI set forth ... monitoring.,. 
requirements to assure compliance with the permit terms and conditions.' Sierra Club, et al., v. 
EPA, 536 F.3d 673 (D.C. Cir. 2008). 

RESPONSE 3: The ED acknowledges that air quality requirements can be voluminous. Large 
sites are subject to numerous federal requirements including New Source Performance Standards 
(NSPS) and National Emission Standards for Hazardous Pollutants (NESHAPs), as well as state 
rules and permits. The federally approved operating permit program was developed with this 
complexity in mind, and the applicable requirement summary table and accompanying unit 
summary table are designed to provide an efficient index to applicable requirements for emission 
units at sites subject to the operating permit program, to allow regulators, companies, and the 
public to "match" the requirement to the emission unit and avoid enforcement problems that 
could result from transcription errors or misinterpretations associated with paraphrasing the 
underlying applicable requirement. The ED therefore requires applicants to provide detailed 
information regarding each emission unit in order to verify the relevant applicable requirements 
for that unit. The FOP then identifies the relevant citations which document the applicable 
requirements for each emission unit, with which the applicant must comply and annually certify 
compliance. 

Title 30 TAC §122.142 states that the operating petmit shall contain the specific regulatory 
citations in each applicable requirement identifying the emission limitations and standards. 
Additionally, EPA discussed the use of incorporation by reference in the preamble to final Part 
70 rule, discussing the requirements of§ 70.6, Permit Content, stating: 

Section 70.6(a)(l )(i) requires that the permit reference the authority for each term 
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and condition of the permit. Including in the permit legal citations to provisions 
of the Act is critical in defining the scope of the permit shield, since the permit 
shield, ifgranted, extends to the provisions of the Act included in the permit. 
Including the legal citations in the permit will also ensure that the permittee, the 
permitting authority, EPA, and the public all have a common understanding ofthe 
applicable requirements included in the permit. This requirement is satisfied by 
citation to the State regulations or statutes which make up the SIP or implement a 
delegated program. See 57 Fed. Reg. 32250, 32275 July 21, 1992, emphasis 
added. 

The federally approved operating permit program for Texas has allowed for applicable 
requirements to be incorporated by reference into the FOP since 1996. See Final Interim 
Approval, 61 Fed. Reg. 32693, June 25, 1996; Final Full Approval, 66 Fed. Reg. 63318, 
December 6, 200 I; and Final Approval of Resolution ofDeficiency, 70 Fed. Reg. 16134, March 
30, 2005. 

In comments on the proposed final interim approval of the operating permit program, in 1995, 
the Commission (then-TNRCC) proposed to include a standardized permit provision that 
incorporated by reference all preconstruction authorizations, both major and minor, to resolve the 
EPA identified deficiency ofTexas' failure to include minor NSR as an applicable requirement. 
In the June 25, 1996 Final Interim Approval, EPA directed, "the State must be quite clear in any 
standardized permit provision that all of its major 'preconstruction authorizations including 
permits, standard permits, flexible permit, special permits, or special exemptions' are 
incorporated by reference into the operating permit as iffully set forth therein and therefore 
enforceable under regulation XII (the Texas Operating Permit Regulation) as well as regulation 
VI (the Texas preconstruction permit regulation)." (61 Fed. Reg. at 32695, emphasis added.) 
Given this explicit direction in EPA's 1996 final interim approval of the Texas program, TCEQ 
understood that the standardized permit provision for preconstruction authorizations incorporated 
all NSR authorizations by reference, including major NSR. 

As a result of Texas' initial exclusion ofminor NSR as an applicable requirement of the Texas 
Operating Permit program, and EPA's final interim approval of a program that provided for a 
phase-in ofminor NSR requirements using incorporation by reference, EPA was sued by various 
environmental groups. See Public Citizen, Inc. v. US. E.P.A., 343 F.3d 449 (51

h Cir. 2003). The 
petitioner raised several issues, including the use of incorporation by reference ofminor NSR, 
because the exclusion ofminor NSR as an applicable requirement was a program deficiency 
identified by EPA. Petitioners acknowledged that Texas' Operating Permit program incorporates 
all preconstruction authorizations by reference, through use ofa table entitled "Preconstruction 
Authorizat ion References". The Petitioner's brief in that case included an example of this table, 
which clearly contains sections for Prevention of Significant Deterioration (PSD), nonattainment 
(NA), 30 TAC Chapter 116 Permits, Special Permits and Other Authorizations, and Permits by 
Rule under 30 TAC Chapter 106. See Brief ofPetitioners, p. 30. The Department ofJustice 
(DOJ), representing EPA, responded to this allegation of improper use of IBR in the context of 
the specific allegation- whether "EPA reasonably determined that Texas corrected the interim 
deficiency related to minor new source review", answering unequivocally "yes". "Nothing in the 
statute or regulations prohibits incorporation ofapplicable requirements by reference. The Title 
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V and Part 70 provisions addressing the content of Title V permits specify what Title V permits 
'shall include,' but do not speak to how the enumerated items must be included." See, Briefof 
Respondents, pp. 25-26. The Court agreed that incorporation by reference is permissible stating 
"The Title V and Part 70 provisions specify what Title V permits ''shall include" but do not state 
how the items must be included. Notably, the court did not distinguish between minor and major 
NSR when stating that TBR was permissible under both Title V and Part 70. 

Thus, it is the ED's position that incorporation by reference of both major and minor NSR 
permits is acceptable and was fully approved by EPA. The ED will continue efforts with EPA 
on how to resolve IBR of major NSR on a broader, programmatic basis. 

The commenter is incorrect that EPA has already disapproved TCEQ's use of IBR, citing the 
recent Premcor and CITGO Orders. In fact, as the commenter noted in its August 3, 2009 letter, 
EPA has not objected to TCEQ's incorporation ofminor NSR and permits by rule (PBRs) in 
these Orders. EPA specifically granted the petition in regard to incorporation of major NSR 
permits. These Orders are not final actions and the ED respectfully disagrees with EPA's 
interpretation of their approval ofTexas's operating permit program on this issue, as discussed 
above. 

NSR authorizations, emission limits, terms and conditions and monitoring requirements are all 
applicable requirements of the operating permit to which they are incorporated, whether this is 
done by reference, or as part of the permit. NSR permit terms, conditions and emission limits are 
subject to the reporting, deviation and compliance certification requirements of the operating 
permit program as defined in Chapter 122 of the Texas Administrative Code. Unlike many other 
states, incorporation by reference is particularly appropriate in Texas where the preconstruction 
permits are a separate authorization from the operating permit. The procedures for issuance, 
amendment and renewal ofpreconstruction permits are also separate and distinct from the 
operating permits program; and these larger facilities frequently make changes at their sites 
requiring changes to NSR permits. 

These permits can be found in the main TCEQ file room, located on the first floor ofBuilding E, 
12100 Park 35 Circle, Austin, Texas. Air Permits Division does have a standardized naming 
system for documents. The document type, pennit number, company name, and project type are 
included in the subject line of the document. This naming system has been in place for several 
years. However, older projects may not be identified as such. TCEQ would be glad to assist any 
member ofthe general public or EPA with finding any documents or answering questions 
regarding them. The Office of Public Assistance (OPA) may be contacted at 1-800-687-4040 for 
help with any question. 

COMMENT 4: The draft permit fails to adequately incorporate the consent decree. The 
Sandow 5 plant is subject to consent decree. In fact, the consent decree is referenced and relied 
upon in permit no. 48437. Permit48437 is, in turn, incorporated by reference into the Title V 
permit. The Title V permit, however, inadequately identifies the consent decree and its 
requirements. The Title V permit simply states: 

The permit holder will comply with the emissions limitation and other requirements for 
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each Sandow Replacement Unit (Units SA-B5A and SA-B5B) and associated air 
pollution control devices) as set fotth in Section IV of the consent decree issued pursuant 
to Civil Action No. A-01-CA-881-SS and as set forth in court orders issued pursuant to 
Civil Action No. A-03-CA-222-SS according to the dates and schedules established in 
the consent decree and orders. 

The permit must incorporate the requirements of the consent decree into the permit. " EPA 
believes that, because CDs and AOs reflect the conclusion of a judicial or administrative process 
resulting from the enforcement of "applicable requirements" under the Act, all CAA-related 
requirements in such CDs and AOs arc appropriately treated as "applicable requirements" and 
must be included in title V permits, regardless of whether the applicability issues have been 
resolved in the CD." Citgo Order at 12. 

RESPONSE 4: The draft Title V petmit includes a Consent Decree Requirements Summary 
table where unit-specific requirements of the consent decree requiring future compliance actions 
are identified. The term and condition cited above will also be maintained, albeit with a revised 
sentences which will read: 

"The Reptacement Sandow Unit listed in the Consent Decree Requirements 
Summary attachment shall meet the limitations, standards, equipment 
specifications, monitoring, recordkeeping, reporting, testing and other 
requirements listed in the Consent Decree Requirements Summary attachment to 
assure compliance with the permit. The Consent Decree Requirements Summary 
incorporates requirements set forth by the United States District Court for the 
Western District ofTexas, Austin Division in the Consent Decree issued on July 
28, 2003 in Civil Action No. A-01-CA-881-SS, the Order Granting United States' 
Motion to Approve Stipulation to Resolve Certain Alleged Violations of Consent 
Decree (Stipulated Order) issued on February 27, 2007 in Civil Action No. 
A-03-CA-222-SS, and the Order issued on September 14, 2009 in Civil Action 
No. A-03-CA-222-SS." 

Luminant has made or initiated all changes required under the consent decrees applicable to the 
Sandow 5 Plant, except those listed in the Consent Decree Requirements Summary attachment. 

COMM ENT 5: The draft permit fails to require adequate compliance certification. The 
compliance certification provision in a Title V permit must meet the requirements set out at 30 
TAC § 122.146 and 40 C.F.R. §70.5(c)(9). The compliance certification should, at a minimum, 
certify compliance with the monitoring method for every limit. Specifically, the certification 
should be "a statement ofmethods used for determining compliance, including a description of 
monitoring, recordkeeping, and reporting requirements and test methods." 40 C.F.R. 
70.5(c)(9)(ii). The draft permits fail to adequately address these requirements. 

RESPONSE 5: T he ED does not agree that Special Condition 13 of the draft permit needs to be 
revised in order to meet regulatory requirements. Special Condition 13 of the draft permit is in 
compliance with the specific requirements ofthe EPA approved Federal Operating Permit 
program, as found in 30 TAC Chapter 122. Specifically, § 122.146(5), requires the annual 
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compliance certification to include or reference the specified elements, including: the 
identification of each term or condition of the permit for which the permit holder is certifying 
compliance, the method used for determining the compliance status ofeach emission unit, and 
whether such method provides continuous or intermittent data; for emission units addressed in 
the permit for which no deviations have occurred over the cettification period, a statement that 
the emission units were in continuous compliance over the certification period; for any emission 
unit addressed in the permit for which one or more deviations occurred over the certification 
period, specific information indicating the potentially intermittent compliance status of the 
emission unit; and the identification ofall other terms and conditions of the permit for which 
compliance was not achieved. All permit holders are required to comply with the requirements of 
30 T AC § 122.146, as well as all other rules and requirements of the commission. 

In addition, in 2006, EPA's Title V Task Force endorsed the 'shott-form' approach used by 
TCEQ, as an option for compliance certification. (See Title V Task Force, Final Report to the 
Clean Air Act Advisory Committee, page 108 (April 2006)). 

However, in order to help clarify any confusion, the term has been revised to read as follows: 

"The permit holder shall certify compliance in accordance with 30 TAC 
§ 122.146. The permit holder shall comply with 30 T AC § 122.146 using at a 
minimum, but not limited to, the continuous or intermittent compliance method 
data from monitoring, recordkeeping, reporting, or testing required by the permit 
and any other credible evidence or information. The certification period may not 
exceed 12 months and the certification must be submitted within 30 days after the 
end of the period being certified.'' 

Respectfully submitted, 

Jesse E. Chacon, P.E., Manager 
Operating Permits Section 
Air Permits Division 
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 
Protecting Texas by Reducing and Preventing Pollution 

June 15, 20 11 

MS LA YLA MANS URI 

ENVIRONMENTAL INTEGRITY PROJECT 

1303 SAN ANTONIO, SUITE 200 

AUSTIN TX 78701 


Re: 	 Notice ofProposed Permit and Executive Director's Response to Public Comment 

Initial Issuance 

Permit Number: O3025 

Luminant Generation Company LLC 

Sandow 5 Generation Plant 

Rockdale, Milam County 

Regulated Entity Number: RN 105369805 

Customer Reference Number: CN603256413 


Dear Ms. Mansuri: 

Due to an oversight, the June 9, 2011 initial Response l to Comment 1 was incorrectly stated and 
has subsequently been corrected in this revised letter. The draft permit was also revised to 
accurately depict the three options authorized for monitoring ofparticulate matter emissions 
under 40 CFR Part 60, Subpart Da for 'GRPBOILERS'. Please replace the previously sent draft 
permit pages 25 - 26 with the revised pages 25 - 26 attached. The Statement of Basis attached to 
the June 9 letter remains valid, however. 

The Texas Commission on Environmental Quality (TCEQ) Executive Director's proposed final 
action is to submit a proposed federal operating permit (FOP) to the U.S. Environmental 
Protection Agency (EPA) for review. Prior to taking this action, all timely public comments 
have been considered and are addressed in the enclosed TCEQ Executive Director's Response to 
Public Comment (RTC). The executive director's RTC also includes resulting modifications to 
the FOP, if appl icable. 

As ofJune 14, 20 11 the proposed pennit is subject to an EPA review for 45 days, which has 
been extended by an additional 7 days by this letter, ending on August 5, 20 II. 

Ifthe EPA does not fi le an objection to the proposed FOP, or the objection is resolved, the 
TCEQ will issue the FOP. If you are affected by the decision of the Executive Director (even if 
you are the appl icant) you may petition the EPA within 60 days of the expiration of the EPA's 
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45-day review period in accordance with Texas Clean Air Act § 382.0563, as codified in the 
Texas Health and Safety Code and the rules [Title 30 Texas Administrative Code Chapter 122 
(30 TAC Chapter 122)] adopted under that act. This paragraph explains the steps to submit a 
petition to the EPA for further consideration. The petition shall be based only on objections to 
the permit raised with reasonable specificity during the public comment period, unless you 
demonstrate that it was impracticable to raise such objections within the public comment period, 
or the grounds for such objections arose after the public comment period. The EPA may only 
object to the issuance of any proposed permit which is not in compliance with the applicable 
requirements or the requirements of 30 TAC Chapter 122. The revised 60-day public petition 
period begins on August 6, 2011 and ends on October 5, 20II. Public petitions should be 
submitted during the petition period to the TCEQ, the EPA, and the applicant at the following 
addresses: 

Texas Commission on Environmental Quality 
Office ofPermitting & Registration 
Air Permits Division 
Technical Program Support Section, MC-163 
P.O. Box 13087 
Austin, Texas 78711-3087 

U.S. Environmental Protection Agency 
Administrator Mike O. Leavitt 
Ariel Rios Building (AR I l0lA) 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 

Ms Shawn Glacken 
Senior Vice President 
Luminant Generation Company LLC 
500 North Akard Street LP 9 
Dallas TX 75201-3302 

U.S. Environmental Protection Agency 
(EPA) 
Attn: Air Permit Section Chief 
Region 6 
1445 Ross A venue, Suite 1200 
Dallas, Texas 75202-2733 

Thank you for your cooperation in this matter. If you have questions concerning the processing 
of this permit application, please contact Mr. Chuck Lowary, P.E. at (512) 239-1263. 

Sincerely, 

Jesse E. Chacon, P.E., Manager 
Operating Permits Section 
Air Permits Division 
Texas Commission on Environmental Quality 
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JEC/EL 

cc: Mr. Paul H. Coon, Air Permitting Coordinator, Luminant Generation Company LLC, 
Dallas 

Mr. Paul Barnes, Air permitting·Coordinator, Luminant Generation Company LLC, Dallas 
Mr. Ric Federwisch, Senior Vice President, Luminant Generation Company LLC, Dallas 
Air Section Manager, Region 9- Waco 
Air Permit Section Chief, U.S. Environmental Protection Agency, Region 6-Dallas 

(Electronic copy) 

Enclosures: 	 Executive Director's Response to Public Comment 
Proposed Permit 

Project Number: 11733 
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bee: 	 Ms. Bridget Bohac, TCEQ Office of Public Assistance, MC-1 08, Austin 
Ms. Deanna Avalos, Final Documents Team, TCEQ Office of the Chief Clerk, MC-105, 

Austin 

Amy Browning, TCEQ Environmental Law Division (MC-173), Austin 

File Copy 
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Modifications Made from the Draft to the Proposed Permit 

1. 	 The applicant has revised the application to clarify that NSPS Subpart Da 
provides three options for continuous monitoring ofPM emissions: PM CEMS, 
bag filter leak detection systems, or continuous opacity monitoring systems 
(COMS). TCEQ notes that although NSPS Da allows the applicant to choose 
any of these compliance monitoring options for purposes of complying with 
NSPS Da, both the Consent Decree associated with the site and Permit No. 48437 

. require use of a PM CEMS to demonstrate compliance with their PM emissions 
limits. 

2. 	 The Consent Decree associated with the site is now addressed in both a revised 
Special Condition and as an attachment to the proposed permit. 

3. 	 In response to recent EPA objections related to 30 TAC 111 , Subchapter A, 
Visible Emissions, the applicant has chosen to comply with 20% opacity 
requirements for all vents subject to § 111.111 (a)(l)(A) and (B) requirements and 
subsequently the proposed permit has been updated to reflect this decision. 

4. 	 The continuous compliance certification Special Condition was revised to clarify 
any confusion. 

5. 	 Additionally, the recordkeeping general condition, and PBR condition have been 
revised to incorporate recent EPA objections on other operating permits. 
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EXECUTIVE DIRECTOR'S RESPONSE TO PUBLIC COMMENT 

The Texas Commission on Environmental Quality (TCEQ) Executive Director provides this 
Response to Public Comment and the Executive Director's preliminary decision on the Luminant 
Generation Company LLC, Federal Operating Permit (FOP) application. As required by Title 30 
Texas Administrative Code§ 122.345 (30 TAC § 122.345) the Executive Director prepares a 
notice of proposed final action, which includes a response to all timely comments. These 
comments arc summarized in this response. The Office ofChief Clerk (OCC) timely received 
comment letters from the following persons: Ms. Layla Mansuri, from the Environmental 
Integrity Project. 

BACKGROUND 

Procedural Background 

The Texas Operating Permit Program requires that owners and operators of sites subject to 
30 TAC Chapter 122 obtain a FOP that contains all applicable requirements in order to facilitate 
compliance and improve enforcement. The FOP does not authorize construction or 
modifications to facilities, nor does the FOP authorize emission increases. In order to construct 
or modify a facility, the facility must have the appropriate new source review authorization. If 
the site is subject to 30 TAC Chapter 122, the owner or operator must submit a timely FOP 
application for the site, and ultimately must obtain the FOP in order to operate. Luminant 
Generation Company LLC applied to the TCEQ for an initial issuance of a FOP for an Electric 
Services plant located in Rockdale, Milam County on May 1, 2009, and notice was published on 
July 2, 2009. The public comment period ended on August 2, 2009. 

Description of Site 

Luminant Generation Company LLC has applied to the TCEQ for the initial review of a FOP 
that would authorize the applicant to operate the Sandow 5 Generating Plant. The facility is 
located 9 miles southwest of Rockdale on FM 1786; 3986 Charles Martin Hall Road. 

Each of the steam generators provides steam to a common turbine generator set capable of 
generating approximately 575 megawatts (net). The two circulating fluidized bed (CFB) boilers 
combust lign ite within an air-suspended mass (i.e.-fluidized bed) of particles. Each boiler is 
equipped with fuel oil-fired burners that are used primarily for combustion support or during 
startup, shutdown, and malfunctions. 

Lignite is supplied from Luminant's nearby Three Oaks Mine and is delivered to the site 
primarily by conveyor, but can also deliver coal to the Unit 5 storage pile via truck or other 
material-handling vehicles. Coal delivered by conveyor is transferred either onto the Unit 5 
storage pile or to crushers. The crushers can receive coal directly from the mine or from the 
storage pile, via underground reclaim conveyors. The crushers reduce the coal to the specific 
size needed for the fluidized bed. Crushed coal is then conveyed to the CBF boilers. 

Limestone used in the CFB boilers is delivered to the Unit 5 limestone storage pile primarily by 
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the limestone handling system. Limestone can also be delivered by truck or other material-
handling vehicles. Limestone is rec laimed from the Unit 5 storage pile and conveyed to the 
limestone bunkers. The limestone mills reclaim product from the bunkers and reduce it to the 
specific size needed for the fluidized bed. The limestone is then pneumatically conveyed into the 
boiler. 

Each boiler unit uses limestone to reduce S02 within the boiler, employs ammonia injection to 
reduce NOx, a cyclone to reduce heavy particulates back into the fluidized bed, a flue gas 
polishing scrubber to further reduce S02 emissions, and pulse-jet baghouse for emission control 
ofparticulate matter. 

All comments were submitted by Ms. Layla Mansuri on behalf of Environmental Integrity 
Project (EIP). 

COMMENT 1: The D. C. Circuit Court ofAppeals recently confirmed that Title V permits must 
include monitoring sufficient to assure compliance. As the Texas Commission on 
Environmental Quality (TCEQ) is aware, Title V permits must include monitoring requirements 
sufficient to assure compliance with applicable emission limits and standards. On August 19, 
2008, the D,C. Circuit Court of Appeals vacated an EPA rule that would have prohibited TCEQ 
and other state and local authorities from adding monitoring provisions to Title V permits if 
needed to "assure compliance," Sierra Club, et at., v. EPA, 536 F.3d 673 (D.C. Cir. 2008). The 
Court emphasized the statutory duty to include adequate monitoring in Title V permits: 

Title Vis a complex statute with a clear objective: it enlists EPA and state and local 
environmental authorities in a common effort to create a permit program for most 
stationary sources ofair pollution. Fundamental to this scheme is the mandate that 
"[e]ach permit... shall set forth ... monitoring .. ,.requirements to assure compliance with 
the permit terms and conditions." 42 U.S.C. § 766lc(c). By its terms, this mandate means 
that a monitoring requirements insufficient "to assure compliance" with emission limits 
has no place in a permit unless it is supplemented by more rigorous standards." Id at 677. 

In addition, the Court acknowledged that the mere existence ofperiodic monitoring requirements 
may not be sufficient. ld at 676-677. 

Has TCEQ conducted a review of the monitoring provisions for the Sandow 5 permit that 
complies with the court ruling? TCEQ should review and implement the Title V monitoring 
provisions to ensure that each provision is in compliance with the CAA and the Court's recent 
opinion. Wherever possible, the permit should require continuous emission monitoring that 
clearly measurescompliance based on the averaging period in the underlying standard. For 
example, compliance with an emission limit that has to be met on a daily basis should be 
measured every day, not once a year. Where continuous monitoring is not available, the permit 
should require alternative methods that more closely match monitoring frequency to the 
averaging time for compliance. Specifically, the monitoring required for particulate matter is 
deficient. Continuous emission monitoring systems are available and should be required for 
monitoring ofparticulate matter emissions. 
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RESPONSE 1: Consistent with 40 Code of Federal Regulation (CFR) Part 70, the Luminant 
permit includes: (1) monitoring sufficient to yield reliable data from the relevant time period 
that is representative of compliance with the permit; and (2) monitoring sufficient to assure 
compliance with the terms and conditions of the permit. The Executive Director has determined 
that the monitoring required by this permit demonstrates compliance for the applicable state and 
federal requirements. For those requirements that do not include monitoring, or where the 
monitoring is not sufficient to assure compliance, the federal operating permit includes such 
monitoring for the emission units affected. Additional periodic monitoring or compliance 
assurance monitoring (CAM) was identified for emission units after a review ofapplicable 
requirements determined that additional monitoring was needed to assure compliance. Forty-six 
emission units were reviewed and additional monitoring incorporated for many. Each applicable 
requirement is reviewed to determine whether monitoring, recordkeeping, reporting, and testing 
(MRRT) are sufficient to assure compliance with that standard or requirement. Applicable 
requirements undergo this review when the requirement changes to ensure consistent application 
ofMRRT sufficient to assure compliance for all permits that contain the applicable requirement. 
If additional monitoring is required, it is included in the "Additional Monitoring Requirements" 
attachment of the permit and the basis of the monitoring is included in the Statement of Basis, 
pages 16-35. 

In accordance with the General Condition No. 13 and 14 in the underlying NSR permit and in 
accordance with 30 TAC 116.115(b)(2)(E)(i), Luminant maintains a copy of the permit along 
with records containing the information and data (gathered through monitoring) sufficient to 
demonstrate compliance with the permit, including production records and operating hours. The 
Maximum Allowable Emission Rate Limits were calculated using the maximum firing rate, the 
heating value of the fuel (the value is looked up from a table) and an emission factor taken from 
AP-42, Chapter 1, or provided by the vendor. The monitored fuel flow rate, with the heating 
value of the fuel and the factor that was used to calculate the maximum allowable emission rate, 
is used to calculate the actual emission rate to demonstrate compliance, unless a CEMS is 
utilized. 

In response to the specific examples provided by the commenter, the ED provides the following 
specific information: 

Under the FCAA, the source is subject to Title IV Acid Rain Monitoring for SO2 and NOX, as 
administered through EPA regulations found at 40 CFR Part 75; and Title V CAM and periodic 
monitoring, as administered through EPA regulations at 40 CFR Parts 64, and 70, respectively. 
The EPA has transferred to TCEQ the responsibility for assuring the Title V monitoring 
requirements are included in the Federal Operating Permits. The TCEQ conducts a thorough 
review of the New Source Review (NSR) permit and includes CAM and periodic monitoring in 
the NSR permit as part of the NSR permit process. Additionally, the TCEQ conducts a thorough 
review ofall other applicable requirements and includes CAM and periodic monitoring in the 
FOP. CEMS are not required to comply with the federal or state rules. Although the purpose of 
CAM and periodic monitoring are to assure continuous compliance, neither CAM nor periodic 
monitoring require CEMS for each federally regulated air pollutant. 

Texas Health and Safety Code§ 382.016 authorizes the TCEQ to prescribe reasonable 
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requirements for measuring and monitoring the emissions ofair contaminants from a source. 
Similarly, 30 TAC § 116.111 (a)(2)(B) states that "the proposed faci lity will have provisions for 
measuring the emission of significant air contaminants as determined by the Executive Director. 
This may include the insta llation ofsamp1 ing ports on exhaust stacks ..." It is clear that the 
state rules do not require CEMS for every type of air pollutant compound emitted. 

In this instance, the Applicant did not propose PM CEMS in the draft FOP, and the TCEQ has 
not required them because ofa general lack of industry experience with the technology. The 
TCEQ agrees that PM CEMS should be preferable to Continuous Opacity Monitoring System 
(COMS) because PM CEMS measure the pollutant PM rather than opacity, which has long been 
a surrogate for PM emissions. However, the TCEQ notes that the EPA relatively recently 
updated the NSPS Subpart Da requirements for electric utility steam generating units, and chose 
to make PM CEMS one of several options for PM monitoring for utility units. See 71 Fed.Reg. 
9866-68 (February 27, 2006). In response to an industry petition, EPA stated: "We recognize 
that experience using PM CEMS at electric utility power plants in the United States is limited 
and not all affected owners and operators will choose to use PM CEMS." See 72 Fed. Reg. 
32711 (June 13, 2007). 

Subpart Da [40 CFR § 60.48a(o)] contains two other alternatives (as a surrogate for the PM 
CEMS) to assure compliance with the PM emission limits of NSPS Da. One is to use a COMS 
and maintain the opacity level less than or equal to that measured by the COMS during the most 
recent successful PM stack test. The other is to use a COMS and continuously monitor specified 
operating parameters of the PM control device (e.g. a bag leak detection system). These new, 
more rigorous alternatives to PM CEMS have provided an incentive for some owners to select 
PM CEMS. Because all of these techniques are new, some time may be required to demonstrate 
whether one has particular advantages compared to another. 

The applicant has revised the application to reflect that Subpart Da provides three options for 
continuous monitoring of PM emissions: PM CEMS, leak detection system, or continuous 
opacity monitoring system (COMS). The applicant has elected to use COMS only to determine 
compliance with §111.153(b) since PM CEMS provides measurements offilterable PM rather 
than total PM (filterable + condensable PM), as required in 30 TAC §111.153(b ). However, both 
the Consent Decree associated with the site and Permit No. 48437 require use ofa PM CEMS to 
determine compliance with their PM emissions limits. 

COMMENT 2: The draft permit impermissibly incorporates permits by rule. The draft permit 
incorporates a dozen permit by rule (PBR) authorizations, the text of which appear nowhere in 
the draft renewal or its statement of basis. See the New Source Review Authorization References 
Table on Draftp. 59, incorporating among others, PBRs 101.261, 101.262 and 101.263. 

These PBRs do not include specific emission limits and fail to include adequate monitoring and 
reporting requirements and compliance timeframes that violate FPA guidance and prior SIP 
approvals. Texas currently allows major sources to authorize emissions through PBRs. In its 
approval ofTexas' general PBR provisions into the SIP, EPA stated that it was approving the use 
of PBRs only for non-major facilities. 68 FR 64543,64544 (Nov. 14, 2003). 
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EPA guidance provides that facilities with emissions even approaching the major source 
threshold must authorize emissions through a case-by-case review ofan individual permit. 
Potential to Emit Guidance for Specific Source Categories (April 14, 1998) p. 2. (Case-by-case 
reviews are "essential for complex sources warranting close scrutiny and sources that limit their 
emissions to near-major amounts.") The Texas Health and Safety Code likewise prohibits the 
use of PBRs by " major" facilities. Tex. Health & Safety Code § 382.05196(a). These limits are 
intended to both ensure that federal major NSR requirements are met and to protect the NAAQS. 
Despite these limits, Texas allows major sources to authorize increases in emissions through 
PBRs. As a result sources are allowed to modify their major source NSR permit requirements 
without complying with federal public participation requirements. 

The Clean Air Act requires STPs to include provisions for regulating the modification and 
construction ofstationary sources as necessary to assure compliance with the NAAQS. 42 U.S.C. 
§§ 741 O(a)(2)(A)-(C). Texas PBRs must, therefore, include provisions to assure such 
compliance, including provisions making the permits practicably enforceable. 1 

EPA, however, has repeatedly notified Texas that its existing PBRs are inconsistent with the 
approved SIP and EPA policy and do not assure compliance. PBRs cannot be used to authorize 
emissions from major sources, cannot be used to amend individual permits, must be source 
specific and must not be incorporated into the proposed renewal draft. Use of these permits and 
incorporation of them into this Title V permit j eopardize air quality and thwart public 
participation while also conflicting with Texas' statutory law, EPA guidance and EPA action on 
Texas' and other states' SIPS. 

Specific problems with the incorporation of PBRs into the Title V permit include the following: 

Interference with attainment or maintenance ofthe NAAQS. In order to assure protection 
of the NAAQS, Texas' PBR program must include a mechanism for denying PBR 
authorizations for cause. CAA § l 10(a)(2)(c); 40 C.F.R, § 51.160. There must be 
preauthorization review ofapplications for coverage under individual PBRs to assure the 
emissions authorized by PBRs will not contribute to violations of control strategies or 
interfere with attainment or maintenance. See 71 Fed. Reg. 14439, 14441 (March 22, 
2006) ("EPA proposes a conditional approval because this rule, as adopted by the 
Missouri Air Conservation Commission on June 26, 2003, does not expressly include a 
mechanism for pre-construction review of [PBR] applications ... "). Texas rules include 
no provision for pre-construction review of PBR applicability claims. 

1 EPA has repeatedly found that, to be practicably enforceable, minor source permits most: (1) apply to a clearly 
defined category of sources that is narrow enough to allow specific limits and compliance monitoring to be 
identified and achieved by all sources in the category, (2) include technically accurate limits providing assurance 
that emissions will not exceed federal thresholds, (3) include a compliance timeframe (hourly/daily, etc.), and ( 4) 
include spec ific compliance monitoring method sufficient to protect the standard involved. Guidance on 
Enforceability Requirements for Limiting Potential to Emit through SIP andSection I I 2 Rules and General Permits. 
(Jan. 25, 1995); See also, 61 FR 53633, 53635 (Oct. 15, 1996) and 62. FR 2587, 2589 (Jan. 17, 1997). Similarly, the 
Texas Health and Safety Code requires that PBRs apply only to "types offac ilities that will not significantly 
contribute air contaminants to the atmosphere" and only to "similar" facilities. Tex. Health & Safety Code §382.05 
l (b)(4). 
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• 	 Lack ofAdequate Public Participation: Because PBRs do not contain detailed provisions 
re lating to emission limits and compliance (these arc often found in the registrations, 
which are submitted after the close of public comment), the public is not given an 
adequate opportun ity to comment when PBR rules are issued. Further, Texas rules 
expressly require PBRs to be "incorporated" into a facility 's permit when the permit is 
amended or renewed. 30 Tex. Admin. Code § 16.1 16( d). Texas "incorporation" 
procedures do not provide adequate public patticipation or meet other requirements for 
permit amendments. 

To the extent PBRs are used at a major facility, used to amend an individual permit, or arc non 
source category specific, they violate the Texas SIP and EPA policy and prior SIP decisions. To 
assure compliance with the Act, Luminant must obtain valid authorizations, such as permit 
amendments, for any emissions currently authorized through illegal PBRs. Until it does so, 
Luminant is in ongoing noncompliance with the Clean Air Act. 

RESPONSE 2: Texas' general PBR rules are approved as part of the SIP. In addition, Chapter 
I 06, Subchapter A is a defined applicable requirement under Chapter 122 and the EPA-approved 
Texas operating permit program.2 Subchapter A includes applicability, requirements for 
permitting by rule, registration ofemissions, record keeping and references to standard 
exemptions and exemptions from permitting. Additionally, PBR authorizations can apply to 
distinct, insignificant sources of emissions (i.e. engine, production process, etc.) at a Title V site. 
As such PBRs do not violate the SIP, EPA policy or prior SIP decisions; nor is incorporation of 
PBRs in to Luminant's operating permit impermissible. All current and historical PBRs and 
standard exemptions (predecessors to PBRs) are available on the TCEQ website for review. 
Title 30 TAC Chapter 106 provides types of authorizations for certain types offacilities or 
changes within fac ilities which the Commission has determined will not make a significant 
contribution of air contaminants to the atmosphere. A PBR is a permit which is adopted under 
Chapter 106, and is only available to sources which belong to categories for which the 
Commission has adopted a PBR in that chapter. A PBR cannot be used to amend an individual 
NSR pennit. 30 TAC §ll6.116(d), which is SIP-approved, sets forth that all changes authorized 
under Chapter 106 to a permitted facility shall be incorporated into that fac ility's permit when 
the permit is amended or renewed. Therefore, the ED disagrees with the assertion that PBRs 
incorporation into FOPs is impermissible. 

Different versions ofPBR are related to specific facilities or changes claimed at a specific 
moment in time. Versions only apply to a particular facility when the construction or change 
occurred under 106.4. Some of the PBRs claimed do not require registration (specifically 
106.183 for boilers, heater and other combustion devices, 106.472 for organic and inorganic 
liquid loading and unloading, 106.478 for storage tank and change of service, and 106.371 , 
cooling water units), thus, authorization letters will not always be available for those particular 

2 Texas Health & Safety Code (THSC) § 382.05196 and implementing rules in 30 TAC chapter 106, 
relating to PBRs, prohibit an owner or operator of a facility from using a PBR to authorize a major 
stationary source or major modification. This does not preclude the use of a PBR for non-major changes at 
a major stationary source, as that term is defined in federal law. 
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PBRs. 

Regarding specifi.c problems the commenter describes with PBRs (i.e. public participation, 
interference with the NAAQS) these issues are beyond the scope of this FOP action. 

COMMENT 3: The draft permit impermissibly relies on incorporation by reference. The 
Applicable Requirements Summary relies extensively on incorporation by reference, thus basing 
the entire permit's emission limitations on incorporation by reference. This does not "assure 
compliance." To the contrary, it poses a significant barrier to members of the public who wish to 
discover and/or comment on whether the permit assures compliance. 

As explained in the Citgo Order at p. 11, aside from minor NSR permits and Permits by Rule, 
"EPA did not approve (and does not approve of) Texas' use of incorporation by reference of 
emissions limitations for other requirements." Citgo Order at 11. 

The courts have made clear that the compilation ofemission limits and monitoring requirements 
in one place is a fundamental piece of the permit and should be done in a manner so as to easily 
identify these limits and requirements. "EPA expects that Title V permits will explicitly state all 
emission limitations and operational requirements for all applicable emission units at a facility." 
(Tesoro Order Petition No. IX-2004-6) Citgo Order at 11. Title V did more than require the 
compilation in a single document of existing applicable emission limits, and monitoring 
requirements. It also mandated that 'each permit issued under [Title VI set forth ... monitoring.,. 
requirements to assure compliance with the permit terms and conditions.' Sierra Club, et al., v. 
EPA, 536 F3d 673 (D.C. Cir. 2008). 

RESPONSE 3: The ED acknowledges that air quality requirements can be voluminous. Large 
sites are subject to numerous federal requirements including New Source Performance Standards 
(NSPS) and National Emission Standards for Hazardous Pollutants (NESHAPs), as well as state 
rules and permits. The federally approved operating permit program was developed with this 
complexity in mind, and the applicable requirement summary table and accompanying unit 
summary table are designed to provide an efficient index to applicable requirements for emission 
units at sites subject to the operating permit program, to allow regulators, companies, and the 
public to " match" the requirement to the emission unit and avoid enforcement problems that 
could result from transcription errors or misinterpretations associated with paraphrasing the 
underlying applicable requirement. The ED therefore requires applicants to provide detailed 
information regarding each emission unit in order to verify the relevant applicable requirements 
for that unit. The FOP then identifies the relevant citations which document the applicable 
requirements for each emission unit, with which the applicant must comply and annually certify 
compliance. 

Title 30 TAC § l 22.142 states that the operating permit shall contain the specific regulatory 
citations in each applicable requirement identifying the emission limitations and standards. 
Additionally, EPA discussed the use of incorporation by reference in the preamble to final Part 
70 rule, discussing the requirements of§ 70.6, Permit Content, stating: 

Section 70.6(a)( I )(i) requires that the permit reference the authority for each term 
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and condition of the permit. Including in the permit legal citations to provisions 
of the Act is cri tical in defin ing the scope of the permit shield, since the permit 
shield, ifgranted, extends to the provisions ofthe Act included in the permit. 
Including the legal citations in the permit will also ensure that the permittee, the 
permitting authority, EPA, and the public all have a common understanding of the 
applicable requirements included in the permit. This requirement is satisfied by 
citation to the State regulations or statutes which make up the SIP or implement a 
delegated program. See 57 Fed. Reg. 32250, 32275 July 21, 1992, emphasis 
added. 

The federally approved operating permit program for Texas has allowed for applicable 
requirements to be incorporated by reference into the FOP since 1996. See Final Interim 
Approval, 61 Fed. Reg. 32693, June 25, 1996; Final Full Approval, 66 Fed. Reg. 63318, 
December 6, 2001; and Final Approval of Resolution ofDeficiency, 70 Fed. Reg. 16134, March 
30, 2005. 

In comments on the proposed final interim approval of the operating permit program, in 1995, 
the Commission (then-TNRCC) proposed to include a standardized permit provision that 
incorporated by reference all preconstruction authorizations, both major and minor, to resolve the 
EPA identified deficiency ofTexas' failure to include minor NSR as an applicable requirement. 
In the June 25, 1996 Final Interim Approval, EPA directed, "the State must be quite clear in any 
standardized permit provision that all of its major 'preconstruct ion authorizations including 
permits, standard permits, flexible permit, special permits, or special exemptions' are 
incorporated by reference into the operating permit as iffully set forth therein and therefore 
enforceable under regulation XII (the Texas Operating Permit Regulation) as well as regulation 
VI (the Texas preconstruction permit regulation)." (61 Fed. Reg. at 32695, emphasis added.) 
Given this explicit direction in EPA's 1996 final interim approval of the Texas program, TCEQ 
understood that the standardized permit provision for preconstruction authorizations incorporated 
all NSR authorizations by reference, including major NSR. 

As a result ofTex:as' initial exclusion of minor NSR as an applicable requirement of the Texas 
Operating Permit program, and EPA's final interim approval ofa program that provided for a 
phase-in of minor NSR requirements using incorporation by reference, EPA was sued by various 
environmental groups. See Public Citizen, Inc. v. U.S. E.P.A., 343 F.3d 449 (5th Cir. 2003). The 
petitioner raised several issues, including the use of incorporation by reference of minor NSR, 
because the exclusion of minor NSR as an applicable requirement was a program deficiency 
identified by EPA. Petitioners acknowledged that Texas' Operating Permit program incorporates 
all preconstruction authorizations by reference, through use of a table entitled "Preconstruction 
Authorization References". The Petitioner' s brief in that case included an example of this table, 
which clearly contains sections for Prevention of Significant Deterioration (PSD), nonattainment 
(NA), 30 TAC Chapter 116 Permits, Special Permits and Other Authorizations, and Permits by 
Rule under 30 TAC Chapter 106. See Brief of Petitioners, p. 30. The Department ofJustice 
(DOJ), representing EPA, responded to this allegation of improper use of LBR in the context of 
the specific allegation - whether "EPA reasonably detennined that Texas corrected the interim 
deficiency related to minor new source review", answering unequivocally "yes" . "Nothing in the 
statute or regulations prohibits incorporation ofapplicable requirements by reference. The Title 
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V and Part 70 provisions addressing the content ofTitle V permits specify what Title V permits 
'shall include,' but do not speak to how the enumerated items must be included." See, Briefof 
Respondents, pp. 25-26. The Court agreed that incorporation by reference is permissible stating 
"The Title V and Part 70 provisions specify what Title V permits "shall include" but do not state 
how the items must be included. Notably, the court did not distinguish between minor and major 
NSR when stating that IBR was permissible under both Title V and Part 70. 

Thus, it is the ED's position that incorporation by reference ofboth major and minor NSR 
permits is acceptable and was fully approved by EPA. The ED will continue efforts with EPA 
on how to resolve IBR of major NSR on a broader, programmatic basis. 

The commenter is incorrect that EPA has already disapproved TCEQ's use of IBR, citing the 
recent Premcor and CITGO Orders. In fact, as the commenter noted in its August 3, 2009 letter, 
EPA has not objected to TCEQ's incorporation ofminor NSR and permits by rule (PBRs) in 
these Orders. EPA specifically granted the petition in regard to incorporation of major NSR 
permits. These Orders are not final actions and the ED respectfully disagrees with EPA's 
interpretation of their approval ofTexas's operating permit program on this issue, as discussed 
above. 

NSR authorizations, emission limits, terms and conditions and monitoring requirements are all 
applicable requirements of the operating permit to which they are incorporated, whether this is 
done by reference, or as part of the permit. NSR permit terms, conditions and emission limits are 
subject to the reporting, deviation and compliance certification requirements of the operating 
permit program as defined in Chapter 122 of the Texas Administrative Code. Unlike many other 
states, incorporation by reference is particularly appropriate in Texas where the preconstruction 
permits are a separate authorization from the operating permit. The procedures for issuance, 
amendment and renewal ofpreconstruction permits are also separate and distinct from the 
operating permits program; and these larger facilities frequently make changes at their sites 
requiring changes to NSR permits. 

These permits can be found in the main TCEQ file room, located on the first floor of Building E, 
12100 Park 35 Circle, Austin, Texas. Air Permits Division does have a standardized naming 
system for documents. The document type, permit number, company name, and project type are 
included in the subject line of the document. This naming system has been in place for several 
years. However, older projects may not be identified as such. TCEQ would be glad to assist any 
member of the general public or EPA with finding any documents or answering questions 
regarding them. The Office ofPublic Assistance (OPA) may be contacted at 1-800-687-4040 for 
help with any question. 

COMMENT 4: The draft permit fails to adequately incorporate the consent decree. The 
Sandow 5 plant is subject to consent decree. In fact, the consent decree is referenced and relied 
upon in permit no. 48437. Permit 48437 is, in turn, incorporated by reference into the Title V 
permit. The Title V permit, however, inadequately identifies the consent decree and its 
requirements. The Title V permit simply states: 

The permit holder will comply with the emissions limitation and other requirements for 
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each Sandow Replacement Unit (Units SA-B5A and SA-B5B) and associated air 
pollution control devices) as set forth in Section IV of the consent decree issued pursuant 
to Civil Action No. A-0 1-CA-88I-SS and as set forth in court orders issued pursuant to 
Civil Action No. A-03-CA-222-SS according to the dates and schedules established in 
the consent decree and orders. 

The permit must incorporate the requirements of the consent decree into the pennit. "EPA 
believes that, because CDs and AOs reflect the conclusion of a judicial or administrative process 
resulting from the enforcement of "applicable requirements" under the Act, all CAA-related 
requirements in such CDs and AOs arc appropriately treated as "applicable requirements" and 
must be included in title V pennits, regardless of whether the applicability issues have been 
resolved in the CD." Citgo Order at 12. 

RESPONSE 4: The draft Title V petmit includes a Consent Decree Requirements Summary 
table where unit-specific requirements of the consent decree requiring future compliance actions 
are identified. The term and condition cited above will also be maintained, albeit with a revised 
sentences which will read: 

"The Replacement Sandow Unit listed in the Consent Decree Requirements 
Summary attachment shall meet the limitations, standards, equipment 
specifications, monitoring, recordkeeping, reporting, testing and other 
requirements listed in the Consent Decree Requirements Summary attachment to 
assure compliance with the permit. The Consent Decree Requirements Summary 
incorporates requirements set forth by the United States District Court for the 
Western District ofTexas, Austin Division in the Consent Decree issued on July 
28, 2003 in Civil Action No. A-01 -CA-881-SS, the Order Granting United States' 
Motion to Approve Stipulation to Resolve Certain Alleged Violations of Consent 
Decree (Stipulated Order) issued on February 27, 2007 in Civil Action No. 
A-03-CA-222-SS, and the Order issued on September 14, 2009 in Civil Action 
No. A-03-CA-222-SS." 

Luminant has made or initiated all changes required under the consent decrees applicable to the 
Sandow 5 Plant, except those listed in the Consent Decree Requirements Summary attachment. 

COMMENT 5: The draft permit fails to require adequate compliance certification. The 
compliance certification provision in a Title V permit must meet the requirements set out at 30 
TAC § 122.146 and 40 C.F.R. §70.5(c)(9). The compliance certification should, at a minimum, 
certify compliance with the monitoring method for every limit. Specifically, the certification 
should be "a statement of methods used for determining compl iance, including a description of 
monitoring, recordkeeping, and reporting requirements and test methods.'' 40 C.F.R. 
70.5(c)(9)(ii). The draft permits fail to adequately address these requirements. 

RESPONSE 5: The ED does not agree that Special Condition 13 of the draft permit needs to be 
revised in order to meet regulatory requirements. Special Condition 13 ofthe draft permit is in 
compliance with the specific requirements of the EPA approved Federal Operating Permit 
program, as found in 30 TAC Chapter 122. Specifically, § 122.146(5), requires the annual 
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compliance cettification to include or reference the specified elements, including: the 
identification ofeach term or condition of the permit for which the permit holder is certifying 
compliance, the method used for determining the compliance status of each emission unit, and 
whether such method provides continuous or intermittent data; for emission units addressed in 
the permit for which no deviations have occurred over the cettification period, a statement that 
the emission units were in continuous compliance over the certification period; for any emission 
unit addressed in the permit for which one or more dev iations occurred over the certification 
period, specific information indicating the potentially intermittent compliance status of the 
emission unit; and the identification of all other terms and conditions of the permit for which 
compliance was not achieved. All permit holders are required to comply with the requirements of 
30 T AC § 122.146, as well as all other rules and requirements of the commission. 

In addition, in 2006, EPA's Title V Task Force endorsed the 'short-form' approach used by 
TCEQ, as an option for compliance certification. (See Title V Task Force, Final Report to the 
Clean Air Act Advisory Committee, page 108 (April2006)). 

However, in order to help clarify any confusion, the term has been revised to read as follows: 

"The permit holder shall certify compliance in accordance with 30 TAC 
§ 122.146. The permit holder shall comply with 30 TAC § 122.146 using at a 
minimum, but not limited to, the continuous or intermittent compliance method 
data from monitoring, recordkeeping, reporting, or testing required by the permit 
and any other credible evidence or information. The certification period may not 
exceed 12 months and the certification must be submitted within 30 days after the 
end of the period being certified." 

Respectfully submitted, 

Jesse E. Chacon, P.E., Manager 
Operating Permits Section 
Air Permits Division 
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.UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION 6
	

1445 ROSS AVENUE, SUITE 1200 

DALLAS. TX 75202-2733 


June 10, 2010 


Mr. Mark R.Vickery, P.G. 

Executive Director 

Texas Conunission on Environmental Quality 

P.O. Box 13087 . 

Austin,.Texas 78711-3087 


Dear Mr. Vickery: 

This letter is .to clarify EPA's position on.the use of incorporation by 

reference.(IBR) in the issuanceofTitle V permits by the TCEQ under the EPA-

approved Texas Title V Program. EPA provides oversight ofTitle V programs 

across the country... ·TCEQ's use of IBRin Title V permits is more extensive than 

the practices in any otherstate. Whether using IBR for .inclusion ofMajor .. or 

Minor New Source Review permits, EPA is. concerned that these practices are 

contributing to ambiguous and unenforceable permits. 


. .IBR ofMajor New Source Review Permits . 

EPA has objected to approximately 38 draft TCEQ Title V permits.and 

TCEQ'suse of IBRofMajor New· Source ·Review(NSR) permjts·has been a 

·consistent basis for objection. This issue was apparently debated by EPA and 

TCEQ staff at ameeting in Waco on April22, 2010, and Iwant to make sure that 


·EPA's position on this matter is clear. 
. . . 

. A central purpose ofthe Title V program is to "enablethe source, states, . . 

EPA, and thepublic. to better understand the ·requirements to which the sourceis 

subject, and whether the source is meeting those requirements." 57 Fed. Reg. 

32250, 32251 (July 21, 1992) (EPA .final action promulgating the Part 70 rule). 

Thus, .the Title V operating pennits program is a vehicle for ensuring that existing 

air quality control requirements are appropriately applied to facility emission units 

and that compliance with these requirements is assured.1 To accomplish this . 


purpose TCEQ.must restate the emission limitations and standards, including . 
.thoseoperational requirementsand limitations thatassure compliancewithall 

See In the Matter ofBP Products North America, jnc., Whiting Business Unit (October
1_6, 2009) (BP Whiting Order). 
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applicable requirements, from underlying Major permits 
in the body ofTitle vpermits. 

EPA did not approve the use of IBR ofMajor NSR permits into Texas-
issued Title V permits as a part of the Texas Title V program.2 TCEQ's current 

. use ofIBR does not comply with the May 28, 2009orders from Adm,inistrator 
.Jackson regaiding two Texas-issued Title V permit petitions.3 Because the Texas 
permits -use IBR ofMajor NSR permits so extensively, as apractical matter it is 
extremely difficult to tell what emissionlimitations and standards apply to 
particular emission sources. For members Qfthe public, it can be virtually 

· impossible. This is completely contraryto the goals of the Title V program 
articulated above. EPA will continue to object to Title V permits that use IBR fot 
emissions limitationsand standards found in Major NSR permits .. 

Given the large number ofEPA objections to Title v permits that are yet to 
.be resolved by TCEQ andTCEQ's ·continued use of IBRof Major NSR pennits 
(which will lead to further objections by EPA), TCEQ mustaddress this ·issue 
promptly. 

IBR ofMinor New Source Review ·Permits 

In addition, we are also evaluating the TCEQ's implementation of IBRof 
Minor NSR permits and permits by rule (PBRs). In our approval of theTexas 
Title V Program,we were willing to allow TCEQ to listthe number ofthe Minor 
NSR permits andPBRs together with a statement that the per.mit terms _are 
included as applicable requirements. EPA balanced the streamliningbenefits of 
incorporation by reference against the value ofa more detailed Title V pennit. 
See Public Citizen, 343 F.3d,at 460-61 {5th Cir. 2003). 

!'. 
More recently, the EPA Administratorwarned TCEQ in the CITGO and 

Premcor .Orders that EPA wouldbe evaluating this practice ofIBR of MinorNSR 
and PBRs to determinehow well it is working. 

-2 Nor did the 5th Circuit's ruling, upholding EPA's discretion in allowing use by TCEQ of 
IBR for the terms in Minor NSR permits ana permits by rule, address IBR for major NSR 

. permits. Public Citizen v. EPA, 343. F .. 3d 449, at 460-61 (5th Cir. 2003). See also, 66 
Fed. Reg.63318,63324 (Dec. 6, 2001). 

: 	 3 In the Matter of CITGORefiningand Chemicals Company. L.P., WestPlant, Corpus 
Christi, Texas, Petition No. VI-2007-01 (May 28, 2009).(CITGO Order) and In the Matter · 
of ThePremcor Refining Gro_up,1nc., Port Arthur, Texas, Petition No. VI-2007-02 (May
28,_- 2009)(Premcor Order). . . . 
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[W]hile EPA approved ofthe incorporation by reference approach for these 
types.ofpermits, as discussed in a separate Title V order issued today (In 

. the Matter ofthe Premcor RefiningGroup, Inc., Port Arthur, Texas, 
Petition VI-2007-02 (May 28, 2009)) it is important that that TCEQ ensure 
that referenced permits are part ofthe public docket or otherwise readily 

. 	 ayailable, and currently applicable, and that the title V permit is clear and 
unambiguous as to how the emissions limits apply to particular 
emissions units. 

CITGO Order at FN.5. (Emphasis added.) See also, FN 3, Prerricor Order. 

We have continuing concerns that the.exclusion ofeinission limitations 
and standards, including those operational requirements and limitations.that assure 

. compliance.with all applicable requirementson the face ofthe Title .V permit by
the use of IBRof Minor NSR and PBRs is contributing·to ambiguous, 
unenforceable Title V permits. Particular issues ofconcern include, but are not 
limited to, PBRs that purport to modify Major NSRemissionlimits and that lead 
to the controlling limit not being reflected in the body ofthe .Title V permit, failure 
ofthe TCEQ to make the currently applicableMinor NSR pe.rmits and PBRs 
.readily available to the public, and the practical inability ofEPA and·thepublic to 
determinethe applicable emissimi limitations and standards for eachparticular 
emissions unit. Basedon a review ofCAA TitleV programs around the country, 
EPA is not seeing similar use ofIBR by other states. 

:. . ..We believe the above identified problems should be corrected in your 
permitting process immediately and would be happy to workwith you. We are 
continuing.t.o evaluateyour current Minor NSR practices and may identify other 
issues, concerns and remedies in the near future. 

.. 


Sincerely, / . .: . 
... 

. . 
AI Armendariz. 
Regional Administrator, Region 6 

cc: Dr. Bryan W. Shaw, Chairman, TCEQ 
. Mr. Carlos Rubinstein, Commissioner, TCEQ 


Mr. Buddy Garcia, Coinmissioner, TCEQ . 
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TECHNICAL REVIEW: STANDARD PERMIT FOR POLLUTION CONTROL PROJECTS 

Company Name: Sandow Power Company LLC APD Reviewer: Mr. Dennis Chanmugam 

135219 Site/Area Name: Sandow 5Generating Plant SP No.: 6001 
83346 

GENERAL INFORMATION� 

Regulated Entity No.: RN 105369805 Project Type:  Standard Pcm1it Application 

Customer Reference No.: CN603256405 Date Received by TCEQ: December 20, 2007 

Account No.: Unassigned Date Received by Reviewer: December 27, 2007 
City/County: Rockdale, Milam County Physica l Location: 9.0 miles southwest ofRockdale on FM 1786 

CONTACT lINFORMA TION 
Responsible Official/ Primary 
Contact Name and Tille: 

Mr. J. R. (Dick) Robertson 
Air Quality Manager 

Phone No.: 
Fax No.: 

(214) 812-841 6 
(214) 812-4395 Email: dick.robertson@luminant.com 

Technical Contact/ Consulta nt 
Na me and Title: 

Mr. Paul l!. Coon 
Air Permitting Coordinator 

Phone No.: 
Fax No.: 

(214) 812-8409 
(214) 812-4395 Email: Paul.Coon@luminant.com 

GENERAL RULES CHECK YES NO COMMENTS 
Is confidential information included in the application? X 

Are there associated authorizations at the site? X IfYES. list all PBRs and standard permit numbers: na 
Is the appl ication for renewal of an existing standard permit? X IfYES. list expiration date: 
Will any New Source Review pennit be directly affected by this project'/ X IfYES. list the NSR Permit No. NSR Permit # 48437 
Do NSPS, NESHAP, or MACTstandards apply to this registration? X IfYES. list Subparts: 
Is the following documentation included with this registration? 
1.The General Requirements Checklist demonstrating compliance with 30 

TAC§§ 116.110 and 116.601-615 
2. Process description 
3. Project description 
4. Descriptions of any equipment being installed 
5. Emissions calculations including the basis of the calculations 
6. emission increases and/or decreases associated with this project 
(quantified) 
7. Description of effor1s to minimize any collateral emissions or collatcrnl 

increases 

X 

to all 
IfNO, note any requests for additional infomtation anddate 
receired: na 

Are any requirements of§ 116.11 0 circumvented by: (1) artificially limiting 
feed or production rates below the maximwn capacity of the project's 
equipment; (2) claiming a limited chemical list; or (3) dividing and 
registering a project in separate segments? 

X 

If YES. are tfte limits intended to allow the project to move 
forward while waiting/or a permit or pemtit amendment that will 
allow full-scale operations. particularly when the project would 
not be economically f easible until fully authori=ed? na 

STANDARD PERMIT RULES CHECK YES N0  COMMENTS 
Will the project include replacement ofexisting pollution control equipment 
and/or techniques? X IfYES. is tfte new control technique at least as effective? 

Will an increase in production capacity result from the installation of control 
equipment or the implementation of a control technique? X 

Does the project include installing a new production facility, reconstructing 
an existing production facility [as defined in 40 CFR § 60.15(b)(1) and (c)), 
or completely replacing an existing production facility? 

X 

Without considemtion ofany other increases or decreases, i11 the project 
result in a significant net increase in emissions ofany criteria pollutant? X 

Doestlte net increase trigger PSD, nonattainment, or netting 
review? YES x NO 
Document in technical summary below. Done 

Are predictable maintenance, startup, and shutdown emissions directly 
associated with the pollution control project included in this project? X 

IfNO. how are previous MSS emission authorized or permitted. 
Give permit nos. and emissions? No MSS emissions authorized 
at this time. 

DESCRIBE OVERALL PROCESS AT THE SITE 
Sandow Power Company LLC (Sandow) is currently constructing the Sandow 5 Generating Plant (Plant) an electric utility.The Plant uses two lignite-fired circulating 
nuid ized bed boilers (EPNs: CFB SA and CFB SB) to produce steam for electric power generation (NSR Permiit # 48437 authorizes the boilers: a Federal Operating Permiit 
has been applied for and is pending). 



 

 

 
 

 

 

TECHNICAL REVIEW: STANDARD PERMIT FOR POLLUTION CONT ROL PROJECTS 

83346 Compatry Name: Sandow Power Company LLC APD Reviewer: Mr. Dennis Chanmugam 

135219 Site/Area Name: Sandow 5 Generating Plant SP No.: 6001 

DESCRIBE PROJECT AND INVOLVED PROCESS 
Sandow is targeting the reduction ofemissions ofmercury (Hg) and sulfur dioxide (SO2) from its Plant emissions under this pollution control project (PCP). The new 
equipment and process to achieve the emission reduction will also assist in satisfying the intent ofthe conditions of Consent Decree (Case No. A-03-CA-222-SS), as well 
as emission reductions programs such as CAIR, CAMR, and voluntary emissions reduction commitments. 
The reduction of SO2 is to be achieved by adding one tluidizcd bed flue gas desulfurization vessel (polishing vessel) while reduction ofHg emissions is to be achieved by 
injecting a sorbent material (such as activated carbon) into the boilers flue gas. Support equipment for the process will consist ofone sorbent storage silo with a sorbent 
injection system (common to both boilers), one silo for each of the two boilers, and one polishing scrubber for each boiler. The actual reduction will be from 0.20 
MMDtu/hr to 0.15 MMBtulhr per boiler. TI1c process described below is common to both boilers. 
Lime is transferred into each silo from enclosed delivery trucks using a pneumatic conveyor. Air emissions during the filling process of the silo are exhausted to the 
atmosphere through a bin vent filter. The lime silo transfers to the associated polishing scrubber via an enclosed air slide. TI1e sorbent material is injected into the flue gas 
of the boilers and this material absorbs the Hg. The Hg-saturated sorbent removed from the flue gas by routing the stream through baghouse filters. SO2 emissions are 
reduced when limestone in the circulating fluidized beds reacts with the SO2 gas to form calcium sulfate (gypsum). The baghousc tillers remove the gypsum from the tlue 
gas while removal ofresidual SO2 in the flue gas stream is enhanced when passed through the new polishing scrubbers. 
The reduction ofHg is still to be quantified by the company since the technology being used is relat ively new with no methods ofaccurately determining at this time, 
exactly what the reduction in Hg emissions will be. Thus, although reduction ofHgemissions is expected, Sandow, bound by federal regulations to reduce emissions of 
Hg nation-wide under a Cap and Trade Program, has therefore opted to be conservative in its representation ofthe decrease in emissions ofHg, and stated these to be zero 
(i.e. as reflected in the associated MAERT of this project, these emissions will remain at the previously allowable rate ofPermit # 48437) after the introduction ofthe new 
processes. Minor collateral increases in emissions PM/PM10 are expected and are reflected in the MAERT below. 

TECHN ICAL SUMMARY - DESCRIBE HOW THE PROJECT MEETS THE RULES 
Background: When initially submitted as Project# 134077 on 11/12/2007, this registration received a deficiency letter (Std. 2), but with our assurance that as soon as 
clarifying infonnation from the company in hand, we would re-activate the project ourselves (the standard practice requires a company receiving such a letter to re-submit 
appropriate documentation to re-activate the project). Following several telephone calls, e-mail exchanges and meetings (documented in the Technical Review of the 
initially submitted Project # 134077), clarifying information was received on Friday, 12/21/21007 which allowed for favorable of this project and addressed below. 
This Review: 
Sandow claims that all requirements for the Pollution Control standard permit are met. Fonn PI-1S, a process description, a process tlow diagram and emissions 
calculations (using the appropriate AP-42 emissions factors) were included in the registration packet 
§116.610. Applicability. 
This PCP SP is for the addition ofequipment and material to reduce emissions ofHg and SO2. Minor, collateral increases in PM/PM10 are expected (as reflected in the 
MAERT below). 
§lt6.61t. Registration to Use a Standard Permit. 
Form PI-1S and all required documentation has been received. Conditions (a)-( c) will be met. 

§116.614. Standard Permit Fees. 
$900 fee has been received. 
§I 16.615. General Conditions. 
All general conditions (1)-(10) will be met. 
§116.61.7. State Pollution Control Project Standard Permit. 
Conditions (a)-(f) will be satisfied. 
Justification ofcollateral emissions increases: 
(1)Gypsum (as PM/PM10) from flue gas: Allowables [per PBR 106.261(a)(2)]- 6.0 lbslhrand 10.0 tpy. 

* EPN: SA5LS5AV- Actuals: 0.38 lb/hr and 0.14 tpy. 
• EPN: SA5LS5BV- Actuals: 0.38 lb/hr and 0.14 tpy. 

Total A ctuals 0.76 1b/hr and 0.28 lb/hr 
(2) Sorbent Material (as PM/PM10) from Sorbent Silo Filter Stack: Allowables [per PBR 106.261(a)(3)]- 1.0 lbs/hr and 4.38 tpy 

• EPN: SA5SSV- A duals: 0.19lb/hr and 0.01 tpy 
(3) The emission rates of Hg and SO2 are maintained at the same rates as currently permitted in Permit# 48437. 
MSS Emissions: Based upon the discussion between Mr. Dick Robertson, Sandow, and this reviewer, it was agreed that, contrary to statement in the initial packet, 
"Emission rates during startup, shutdown, and maintenance, ofthe polishing scrubbers, sorbent injection equipment, sorbent silo, and hydrated lime silos will not exceed 
the emissions rates associated with 1he routing operation of the equipment. Therefore, predictable emissions rates associated with startup, shutdown, and maintenance 
emissions from these sourcesare thesameorlower than emissions associated with routine operation ofequipment," MSS emissions, since neither identified nor quantified 
in the application packet, will neither be represented nor reviewed for this standard permit. 
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TECHNICAL REVI EW: STANDARD PERMIT FOR POLLUTION CONTROL PROJECTS 

Company Name: Sandow Power Company LLC APD Reviewer: Mr. Dennis Chanmugam 83346 

135219 Site/Area Name: Sandow 5 Generating Plant SPNo.: 6001 

COMMUNICATION LOG 
Date Time Name/Company Subject of Communication 

12/19/0 
7 

1150 hrs 

Mr. Dick Robertson, 
Sandow 

Mr. Robertson confirmed that the emissions attached to his e-mail of 12/18/2007 which he had earlier retracted in a 
tclccon with this reviewer, were in fact good and should be used when reviewing this project. 
Mr. Robertson submilled an e-mail quoted below under the MAERT. 1650 hrs 

12/20/0 
7 

1017 hrs 
& 1301 

hrs 
Reviewer and Mr. Robertson exchanged e-mails (sec Mr. Robertson 's under MAERT below). 

12/21/0 
7 1429 hrs 

Mr. Robertson called to check on the status ofthis project. Reviewer informed him that the administrative process of 
re-activating this project was in process and, due to the seasonal holidays, the re-activated project would probably be 
in reviewer's possession only after the holidays on Thur, 12/27/2007. 

12/27/0 
7 

0745 hrs 
Mr. Johnny Bowers 
APIRT 

Reviewer met with Mr. Bowers and collected the folder related to the re-activated project. 

0830 hrs Mr. Dick Robertson 
Reviewer informed Mr. Robertson and informed the latter that the project was now in process ofbcing completed and 
good chance that it would be submitted to Ms. Anne Inman, P.E., RR Sec. Mgr. during the course ofthis morning. Mr. 
Robertson requested that the note 

Note on Communications: 

On 12/20/2007 there were confirmatory e-mails using the "Reply Everyone" capability from Mr. Richard Hyde, P.E. Director, Air Permits, and Mr. John Riley 

(jriley@velaw.com). The "Subject" line of these two e-mails indicated Sandow 5 was being referenced and sated that all PCP projects would be on hold and addressed 

again after the New Year. 

In actuality, these two e-mails were not related to Sandow 5, but to the other PCP projects from TXU/Luminant which had just been received in APD and which had 

been the subject ofdiscussions between APD management, Mr. Riley and representatives ofTXU/Luminant. 


MAXIMUM ALLOWABLE EMISSION RATE TABI.E (MAERT) 

EPN Description Polluttan 
t 

Permitted 
Emission Rate 

New Emission 
Rate 

Change 
(+/-) 

lb/hr tpy lblhr tpy lb/hr tpy 

SAS5 A Circulating Fluidized Boiler SA Stack 
so2 592 2,593 444 1,945 -148 -648 
Hg 0.033 0.048 0.033 0.048 0 0 

SAS5B Circulating Fluidized Boiler 5B Stack 
SO2 592 2,593 444 1,945 -148 - 648 
Hg 0.033 0.048 0.033 0.048 0 0 

SA5SSV Sorbent Silo Filter Vent 

PM/PM10 

0 0 0. 19 0.01 +0.19 +0.0 1 

SA5LS5AV Hydrated Lime Silo 5A Filter Vent 0 0 0.38 0.14 +0.38 +0. 14 

SA5LS5BV Hydrated Lime Silo 5A Fi lter Vent 0 0 0.38 0.14 +0.38 +0. 14 

SO2 Emission Reduction/Boiler: 

Former Allowable: 0.20 MMBtu/hr 

New (thi.s project): 0.15 MMRtu/hr 


Reduction: 0.05 MMBtu/hr 

Notes: 
Per e-mail dated 12/19/2007 a t 4:50 pm from Mr. Dick Robertson: 
This information is being provided as a follow-up to our discussions regarding the proposed standard permit for adding sulfur dioxide pollution control equipment to the 
Sandow5 unit. As you are aware and we discussed, a federal court order issued in February 2007 requires that Sandow 5 meet a revised lower SO2 limitof 0.15 lb/MMBtu no 
later than March 31, 20 10. The order allows several months after the projected start date ofAugust31, 2009 to commission, check out, test and establish rel iable operation of 
the new power plant boilers and SO2control equipmenL Prior to March 3 1, 2010 the unit will maintain compliance with the current SO2 permit limit in accordance with 
present pem1it provisions. Compliance with the hourly and annual SO2emission rates will be determined as currently required in TCEQ Air Quality Permit 48437 as amended 
September 25, 2003. 
Per e-mail dated 12/20/2007 at l:01 pm from Mr. Dick Robertson: 
"The proposed pollution control project will be started up and operated in accordance with permit 48437 requirements for all pollution control equipment and will be used as 
necessary to maintain the current permit limits until March 31, 2010 when it will be used as necessary to achieve and maintain our new proposed SO2 limits. This is 
accordance with our discussions Richard Hyde and approval to use the new equipment to maintain and ultimately reduce emissions." 

3 

mailto:jriley@velaw.com


 

 

TECHNICAL REVIEW: STANDARD PERMIT FOR POLLUTION CONTROL PROJECTS 

83346 Company Name: Sandow Power Company LLC APD Reviewer: Mr. Dennis Chanmugam 

135219 Site/Area Name: Sandow 5 Generating Plant SP No.: 6001 

TECHNICAL REVIEWER PEER REVIEWER FINAL REVIEWER 

SIGNATURE: i 

PRINTED NAME: Dennis Chanmugam Ms. Bonnie Evridge Ms. Anne Inman, P.E. 

DATE: December 27, 2007 December 27, 2007 

BASIS OF PROJECTPOINTS POINTS 
Base Points: 1.0 
Project Complexity Description and Points: • Communications 3.0 
Technical Reviewer Project Points Assessment: 4.0 
Final Reviewer Project Points Confirmation: 
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 Texas Commission on Enviro1m1ental Quality http://info.sos.state.tx.us/fid s/30_ 0 106_0262-S.htm 

Figure l : 30 TAC §106.262(a)(2) 

D, Feet 

100 

200 

K 

326 

200 

E = max imum allowable hourly emission, and 
never to exceed 6 pounds per hour. 

300 139 

400 l04 

500 81 L = value as listed or referenced in Table 262 

600 65 

700 54 

800 

900 

46 

39 

K = value from the table on this page. 
(interpolate intermediate values) 

1,000 

2,000 

3,000 or more 

34 

14 

8 

D = distance to the nearest off-plant receptor. 
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Texas Commission on Environmental Quality http://info.sos.state.tx.us/fids/30 _ 0 106_ 0262-6.htn 

Figure 2: 30 TAC §I 06.262(a)(2) 

TABLE262 

LIMIT VALUES (L) FOR USE WITH EXEMPTIONS FROM PERMITTING§ I 06.262 


The values are not to be interpreted as acceptable health effects values relative to the issuance of any permits 
under Chapter I 16 ofthis title (relating to Control of Air Pollution by Permits for New Construction or 
Modification). 

Compound 

Acetone 

Acetaldehyde 

Acetone Cyanohydrin 

Acetonitrile 

Acetylene 

N-Amyl Acetate 

Sec-Amyl Acetate 

Benzene 

Beryllium and Compounds 

Boron Trifluoride, as HF 

Butyl Alcohol, -

Butyl Acrylate 

Butyl Chromate 

Butyl Glycidyl Ether 

Butyl Mercaptan 

B utyra ldehyde 

Butyric Acid 

Butyronitrile 

Carbon Tetrachloride 

Chloroform 

Limit (L) 

Milligrams Per Cubic Meter 


590. 


9. 


4. 


34. 


2662. 


2.7 

1.1 

3. 

0.0005 

0.5 

76. 

19. 

0.0 1 

30. 

0.3 

1.4 

1.8 

22. 

12. 

10. 

1 of4 
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Chlorophenol 

Ch loroprene 

Chromic Acid 

Chromium Metal, Chromium II and III Compounds 

Chromium VI Compounds 

Coal Tar Pitch Volatiles 

Creosote 

Cresol 

Cumene 

Dicyclopentad iene 

D iethy laminoethano I 

Diisobutyl Ketone 

Dimethyl Aniline 

Dioxane 

Dipropylamine 

Ethyl Acrylate 

Ethylene Dibromide 

Ethylene Glycol 

Ethylene Glycol Dinitrate 

Ethylidene-2-norbornene, 5-

Ethyl Mercaptan 

Ethyl Sulfide 

Glycolonitrile 

Halothane 

Heptane 

Hexanediamine, 1 ,6-

Hydrogen Chloride 

2 of4 

0.2 

3.6 

0.01 

0.1 

0.01 

0.1 

0.1 

0.5 

50. 

3.1 

5.5 

63.9 

6.4 

3.6 

8.4 

0.5 

0.38 

26. 

0.1 

7. 

0.08 

1.6 

5. 

16 

350. 

0.32 

1. 

8/30/20 I 1 3:00 
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Hydrogen Fluoride 

Hydrogen Sulfide 

Isoamyl Acetate 

Isoamyl Alcohol 

Isobutyronitr ile 

Kepone 

Kerosene 

Malononitrile 

Mesityl Oxide 

Methyl Acrylate 

Methyl Amyl Ketone 

Methyl-t-butyl ether 

Methyl Butyl Ketone 

Methyl Disulfide 

Mcthylenebis (2-chloroaniline) (MOCA) 

Methylene Chloride 

Methyl Isoamyl Ketone 

Methyl Mercaptan 

Methyl Methacrylate 

Methyl Propyl Ketone 

Methyl Sulfide 

Mineral Spirits 

Naphtha 

Nickel, Inorganic Compounds 

Nitroglycerine 

Nitropropane 

Octane 

3 of 4 

0.5 

1.1 

133. 

15. 

22. 

0.001 

I 00. 

8. 

40. 

5.8 

9.4 

45. 

4. 

2.2 

0.003 

26. 

5.6 

0.2 

34. 

530. 

0.3 

350. 

350. 

0.015 

0.1 

5. 

350. 
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Parathion 0.05 

Pentane 350. 

Perchloroethylene 33.5 

Petro leum Ether 350 

Phenyl Mercaptan 0.4 

Propionitrilc 14. 

Propyl Acetate 62.6 

Propylene Oxide 20. 

Propyl Mercaptan 0.23 

Silica-amorphous- precipitated, silica gel 4. 

Silicon Carbide 4. 

Stoddard Solvent 350. 

Styrene 21. 

Succinonitrife 20. 

Tolidine 0.02 

Trichloroethylene 135. 

Trimethylamine 0.1 

Valerie Acid 0.34 

Vinyl Acetate 15. 

Vinyl Chloride 2. 

NOTE: The time weighted average (TWA) Threshold Limit Value (TL V) published by the American 
Conference ofGovernmental Industrial Hygienists (ACGIH), in its TLVs and BEIs guide (1997 Edition) shall 
be used for compounds not included in the table. The Short Term Exposure Level (STEL) or Ceiling Limit 
(annotated with a "C") published by the ACGIH shall be used for compounds that do not have a published 
TWA TL V. This section cannot be used if the compound is not listed in the table or does not have a published 
TWA TL V, STEL, or Ceiling Limit in the ACGIH TLVs and BEIs guide. 

4 of4 8/30/2011 3:00 
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TECHNICAL REVIEW: AIR PERMIT BY RULE 

Permit No.: 72378 Company Name: Luminant Generation Company, LLC APD Reviewer: Ms. Dana Johnson 

Project No.: 149754 Unit Name: Sandow 5Coal Limestone And Ash Handling Systems PBR No(s).: 106,144, 106.26 1, 106.262 

GENERAL INFORMATION 
Regulated Entity No.: RN105369805 Project Type: Permit by Rule Application 

Customer Reference No.: CN603256413 Date Received by TCEQ: August 5, 2009 

Account No.: MM-A003-C Date Received by Reviewer: August 10, 2009 
City/County: Rockdale, Milam County Physical Location: 3708 Charles Martin IHall Rd 

CONTACT INFORMATION 
Responsible Official/ Primary 
Contact Name and Title: 

Ms. Kim Mireles 
Director Of Environmental Generation 

Phone No.: 
Fax No.: 

(214) 875-8382 
(214) 87S-8333 

Email: kimberly.mireles@luminant.com 

Technica l Contact/ Consultant 
Name and Title: 

Mr. Paul Barnes 
Senior Environmental Specialist 

Phone No.: 
Fax No.: 

(214) 87S-8374 
(21 4) 87S-8333 

Email: paul.barnesr@luminant.com 

GEN ERAL RULES CHECK YES NO COMMENTS 
Is confidential information included in the application? X 
Are there affected NSR or Title V permits for the project? X St. Exemption 36880, PBR 85l02, St. Permit 83346, NSR 48437, and 

Tille-Y 03025. 
Is each PBR > 25/250 tpy? X 
Are PBR sitewidc emissions> 25/250 tpy? N/A NSR Permit 48437 went to public notice 6/2003. 
Are there permit limits on using PBRs at the si te? X 

Is PSD or Nonattainment netting required? X 
Do NSPS, NESHAP, or MACT standards apply to this registration? X NSPS Y and 000 
Does NOx Cap and Trade apply to this registration? X This site is not located in the Ilouston/Galveslon nonattainment area. 
Is the facility in compliance with all other applicable rules and 
regulations? 

X 

DESCRIBE OVERALL PROCESS AT THE SITE 
Luminant Generation Company, L.L.C. owns and operates the Sandow 5Generating Plant ncar Rockdale. The Sandow 5 facilities will include two circulating fluidized 
bed electric utility boilers and an aqueous ammonia storage tank, which are authorized by NSR Permit Number 48437. This project will be rolled in or referenced into 
Permit 48437 at the time of the next amendment or renewal. 
DESCRIBE PROJECT AND INVOLVED PROCESS 
The company submitted a Form PI-7 to for authorization to make the following revisions at the above referenced site (authorized 4/20/2009). 

• Replacing of all representations related to the Sandow5 sa lt handling system as the process utilizes two (2) brine tanks instead ofone (1) - salt delivered 
is transferred pneumatically from the delivery truck to either the SA Brine Tank (EPN SA5ANACL) or to the SB Brine Tank (EPN SA5BNACL). Exhaust air 
and salt dust exit each brine tank vent through a soek or bag filter. The brine solution is used in the CFB boilers fluidized bed flue gasdesulfuri:zati?n vessels to 
improve reaction efficiency. 

• Changing tbe Coal Sampling System Collection Building emission point number and emission point description - the dust emissions which are emitted as 
fugitives and have changed from EPN SA5CSSCBV to EPN SA5CCSCBF and changes the source description to "Unit 5 Coal Sampling System Collection 
Building Fugitives." (Emissions are authorized in the table below under "Coal Handling Systems") 

• Revising the process flow diagram for lignite (coal) and limestone handling systems - the transfer from conveyors 3 and II into the Central Receiving 
Hopper has been revised to clarify that both conveyors transfer coal into the hopper through a common chute. Also, at the transfer from conveyors SA and 58 
to conveyors 6A and 6D, there are two (2) sets ofdust suppression sprays instead offour (4). Finally, dust collectors SA and 58 collect dust from the discharge 
points on conveyors 6A and 6B; respectively. The company represents no change in emission rates. 

TECHNICALSUMMARY- DESCRIBE HOW THE PROJECT MEETS TilE RULES 
PBR 106.144 - Bulk MineralHandling as currently authori:ud! 
I. All material will be transported in a closed conveying system with automatic cleaning fabric filters that have a maximum filtering velocity of 7.0 ft/min. 
2. All permanent in-plant roads will be watered, treated with dust-suppressant chemicals, oiled, or paved and cleaned as needed to control dust emissions. 
3. The facility is located at least 3,000 ft from the nearest off-site receptor. 
4. The company did register with a Fonn Pl-7. 
PBR 106.261 - Facilities (Emissions Limitations) as currently authorized 
1. The facilities or changes will be located more than 8,5OO ft from the nearest off-site receptor. 
2. Total new or increased emissions ofPM from the limestone handling, is less than 6.0 lb/hr, as represented in the table below. 
3. Not applicable, the company is not seeking registration ofany of the chemicals listed in this section. 
4. There will not be any changes to or additions ofany existing abatement equipment 
S. Visible emissions will not exceed the opacity limit. 
6. Form PI-7 and supporting documentation has been submitted. 
PBR 106.262- Facilities (Emissions and Distance Limitations) 



REVIEW: AIR PERMIT BY RULE 

Permit No.: 72378 Company Name: Luminant Generation Company, LLC APD Reviewer: Ms. Dana Johnson 

Project No.: 149754 Unit Name: Sandow 5 Coal Limestone And Ash Handling Systems PBRNo(s).: 106.144, 106.261, 106.262 

1. The facilities or changes will be located more than 8,500 ft from the nearest off-site receptor. 
2. Total new or increased emissions of PM from the coal, ash, and salt (sodium chloride) handling will be less than the calculated E=L/K values and less than 5.0 tpy, as 
represented in the table below. 
3. Form PI-7 and supporting doeumcnlation has been submitted. 
4. Not applicable, the company is not seeking registration of any of the chemicals listed in this section. 
5. l11crc will not be any changes to or additions of any existing abatement equipment. 
6. Visible emissions will not exceed the opacity limit. 

PBR Emission Limits 
Chemical PBR Claimed L, mg/mJ Emission Limit Emission Limit Actual Emissions Actual Emissions 

(E - UK), lb/hr tpy lb/br tpy 
Dust(Coal) 106.262 2 0.25 5.0 0.21 0.58 
Dust (Ash) 106.262 10 1.25 5.0 0.11 0.09 
Sodium chloride (PM10) 106.262 10 1.25 5.0 1.10 O.03 
Limestone 106.261(2) -- 6.0 10.0 1.46 1.02 

TOTAL ANNUAL EMISSIONS: 1.72 
ESTIMATED EMISSIONS
EPN I Emission Source PBR voc NOx co PM10 PM Other 

lbs/br tpy lbs/hr tpy lbs/hr tpy lbs/hr tpy lbs/hr tpy lbs/br tpy 
Currently Authoriud Emission Rates 

Coal Handling Emissions 106.262 0.21 0.58 1.10 3.02 

Limestone Handling System 106.261 1.46 1.02 3.94 2.74 

Ash Silos 106.144 0.2 1 0.93 0.61 2.65 

Ash Handling 106.262 0.11 0.09 0.31 0.26 

Proposed Updated Emission Rates 
Salt Handl ing 106.262 1.10 0.03 3.14 0.08 

TOTAL lNCREASE/DECREASE OF -0.04 +0.01 
EMISSIONS (TPY): 
TOTAL EMISSIONS (TPY): 2.65 8.75 

MAXIMUM OPERATING SCHEDULE: Hours/Day Days/Week Weeks/Year Hours/Year 8,760 

SITE REVIEW I DISTANCE LIMIT Yes No Description/Outcome Date Reviewed by 
Site Review Required? X No concerns. Proceed with the registration (original April2, 2009 Ms. Christian French 

investigation). 
PBR Distance Limits Met? X The represented distance to the nearest property line and August 24, 2009 Ms. Dana Johnson 

off-site receptor is represented at more than 3,000 ft. 
COMPLIANCE HISTORY 
In accordance with 30 TAC Chapter 60, a compliance history report was reviewed on: August 24, 2009 
The compliance period was from 08/05/2004 to 08/05/20099 
Site rating & classification? 3.01 Average by Default Company rating & classification? 3.01 Average by Default 
If site was Poor, what action(s) occurred as a result? (i.e. changes to permit, reduced renewal period, etc.) N/A 
If the rating is 40<RA TfNG<45, what was the outcome, if any, based on the findings in the formal report? N/A 
Is the pem1it recommended to be denied on the basis of compliance history or rating1 No 
Has the permit changed on the basis of the compliance history or rating? No 

TECHNICAL REVIEWER PEER REVIEWER FINAL REVIEWER 
SIGNATURE: 

'. 
. . 

PRINTED NAME: Ms. Dana Johnson Ms. Molly Braddock Ms. Anne Inman, P.E, Manager 
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TECHNICAL REVIEW: AIR PERMIT BY RULE 

Permit No.: 72378 Company Name: Luminant Generation Company, LLC APD Reviewer: Ms. Dana Johnson 

Project No.: 149754 Unit Name: Sandow 5Coal Limestone And Ash Haand ling Systems PBRNo(s).: 106. 144, 106.261, 106.262 

DATE: August 24, 2009 August 24, 2009 August 24, 2009 
BASIS OF PROJECT POINTS PO INTS 
Base Points: 1.5 
Project Complexity Description andPoints: 
compl iance history 0.25 
completed in less than 21 days 0.50 
Technical Reviewer Project Points Assessment 2.25 
Final Reviewer Project Points Confirmation: 
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Construction Amendment 

REVIEW ANALYSIS & TECHNICAL REVIEW 


Permit No: 48437 Company: Alcoa Inc 

Project Type: CAMD Facility Name: Circulating Fluidized Bed Boilers 


(Rockdale 1 & 2) 

Record No: 93321 City: Rockdale 

Account No: MM-0001-T County: Milam 

Permit Specialist: Mr. Randy Hamilton 


Authorization Checklist: 
Will a new policy/precedent be established? (ED signature required if yes) .................... ........ ......................... No 
Is a state or local official opposed to the permit?(ED signature required ifyes).............................................. No 

If yes, please provide name and title of official: 
Is waste or tire derived fuel involved? (ED signature required ifyes) ............................................................... No 
Are waste management facilities involved?(ED signature required if yes) ........................................................ No 
Will action on this application be posted on the Executive Director's agenda? ................................................. Yes 
Have any changes to the application or subsequent proposals been required to increase protection ofpublic health 
and the environment during the review? ............................................................................................................. Yes 

Project Overview 
Alcoa proposes to replace three existing lignite-fi red boilers with two new ones with slightly larger total capacity 
at their Rockdale smelter. The project will result in large reductions ofair pollutants as a result of application of 
BACT-level emission controls. In addition, the lignite driers wh ich have occasionally been a source ofnuisance 
odors, will be shut down. 

Compliance History 
In compliance with 30 TAC Chapter 60, a compliance history report was prepared on: ................. March 5, 2003 
Was the application received after September l, 2002? ................... ................ .......................... ........................ Yes 

Ifyes, what was the site rating? 0.13 "Average" Company rating? 1.98 "Average" 
Is the permit recommended to be denied or has the permit changed on the basis 

ofcompliance history or rating? ..................................................................................................................... No 

Public Notice Information 
§39.403 Public notification reguired? ........................................................................................................................... Yes 

If no, give reason: Not required by rule. Required by separate enforcement agreement. 
A. 	 Date application received: 11/01/02 Date Administrative Complete: .............................................. ll/20/02 

B. Small Business source? .............................................................................................................................. No 


§39.418C. Legislators letters mailed: ...................................................................................................................... 11/20/02 

D. 	 Pollutants: PM, VOC, NOx, SOx, and CO 
E. 	 Date Published: in 


Date Affidavits/Copies received: 

F. 	 Bilingual notice required? ................................................................................................................ .. ............ . 

Language: 
Date Published: in 
Date Affidavits/Copies received: 

§39.604 G. Certification ofSign Posting I Application avai lability .................................................................. ............... . 

H. 	 Public Comments Received? 


Meeting requested? Meeting held? 

Hearing requested? Hearing held? 

Was/were the request(s) withdrawn? Date: 
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Replies to Co1nments sent to OCC: ............................................................................................................... . 
Consideration ofComments: 

§39.419 	 2nd Public Notification required? .................................................................................................................... No 
If no, give reason: Public notice not required by rule. Enforcement agreement requ ires single PN. 
Preli1ninary determination ............................................................................................................................. Issue 

§39.420G. Consideration ofComments: 
RTC, Technical Review & Draft Permit Conditions sent to OCC: ............................................................... . 
Request for Reconsideration Received? 

H. 	 Final action: Issue Letters enclosed? .......................................................................................................... .. 


Emission Controls 
§116.111(a)(2)(G) Ts the facility expected to perform as represented in the application? ............................ Y cs 
§116.140 Permit Fee: $75,000 Fee certification provided? ......................................................... Yes 

Sampling and Testing 
§I16.111(a)(2)(A)(i) Are the emissions expected to comply with all TNRCC air quality rules and regulations, 

and the intent of the Texas Clean Air Act? ..................................................................... Yes 
§116.111(a)(2)(B) 	 Will emissions be measured? .......................................................................................... Yes 

Method: Stack testing for trace elements. Continuous emissions monitoring systems 
(CEMS) for opacity, SO2, NOx, and CO. Periodic testing or CEMS for ammonia. 

Federal Program Applicability 
§ 11 6.111 (a)(2)(D) Compliance with applicable NSPS expected? ... ............................................................. Yes 

Subparts A and Da 
§ll6.111(a)(2)(E) Compliance with applicable NESHAP expected? ........................................................... NA 

Subparts and 
§116.lll(a)(2)(F) Compliance with applicable MACT expected? ..................................................... ......... Yes 

Utility Boiler MACT expected to be proposed by EPA 12/03, adopted 12/04. 
§116.lll(a)(2)(H) Is nonattainment review required? .................................................................................... No 

A. Is the site located in a nonattainment area? ............................. ................... ................ No 

B. 	Is the site a federal major source for a nonattainment pollutant? .................. ............. No 

C. 	 Is the project a federal major source for a nonattainment pollutant by itself? ......... No 

D. Is the project a federal major modification for a nonattainment pollutant? ................ No 


1. 	 Did the project emission increases for nonattainment pollutant minus the two-year 
average actual emissions trigger netting? ............................................................. No 

2. Is the contemporaneous increase significant? ...................................................... NA 

116.111(2)(1) Is PSD applicable? ................... ....................................................................................... No 


A. 	 Is the site a federal major source (100/250 tons/yr)? ............................................... Yes 

B. Is the project a federal major source by itself? .................................... ..................... No 

C. 	 Is the project a federal major modification?............................................................. No 


I. 	 Did project emission increases, without decreases, for pollutant of concern, minus 
the two-year average actual emissions, trigger netting? ........................................... . 

2. 	 Was contemporaneous increase significant? ............................................................ . 

3. 	 Change excluded by 40 CFR 52.21(b)(2)(iii)? ......................................................... . 


Mass Cap and Trade Applicability 
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§ 11 6. lll(a)(2)(L) 	 Is Mass Cap and Trade applicable? .......... ... .......... .............................. ....... ....... .............. . No 
Did the proposed facility, group of facil ities, or account obtain allowances to operate? ..... . 

Title V Applicability 
§l22.10(l4)(A) 	 Is the site a major source under FCAA Section ll2(b)? ................................................ Yes 


(i). The site emits l 0 tons or more of any single HAP? ........ ................................... Yes 

(ii). The site emits 25 tons or more of a combination .............................................. Yes 


§ 122.1 0(14)(C) Does the site emit 100 tons or more ofany air pollutant? .............................................. Yes 

§ 122.1 0(14)(0) Is the site a non-attainment major source? .............. .......................................................... No 


Request for Comments 
Region: 9 Reviewed Jack Chaneyworth, 12/3/02 

by: no concerns with site for project 
City/County: NA 
TARA: Reviewed Manuel Reyna, 4/9/03 

by: Suppott issuance. 

Process Description 

Alcoa proposes to replace the three 1954-vintage, lignite-fired electric power boilers (125 MW net, each) at their 

Rockdale smelter with two new, lignite-fired, atmospheric circulating fluid bed (CFB) boilers (216.5 MW net, 

each). Net electric generation capacity would increase from 375 to 433 MW. 


The new boilers will be designed to pro.duce 1.6 million pounds of steam per hour at 2,400 psig at l000°F with 

reheat at l000°F. The new steam electric generation cycle will be more efficient than the current one, which 

operates at 1 ,500 psig at l 000° F with 1 000°F reheat. New generators and condensers will be installed. The fuel 

supply and ash handling systems will use components of the existing systems and will be handled under separate 

permit authorizations. 


The current boilers' generators serve only the smelter operations and would be considered industrial units under 

the federal New Source Performance Standards (NSPS); the proposed new boilers' generators are to be 

constructed for the purpose ofsupplying more than 1/3 of their potential electric output to the electric grid for sale, 

making the boilers electric utility steam generating units subject to NSPS Subpart Da and the EPA acid rain rules 

ofTitle 40 Code of Federal Regulations Parts 72-73 and 75-78. 


Sources, Controls, and Best Available Control Technology [§116.111(a)(2)(C)] 

The permit covers the boiler stack and the ammonia injection system emissions only. Alcoa will obtain 

authorization for the modified or new limestone and ash handling systems and the limestone handling system 

under separate permit actions. 


The emission controls to be used by Alcoa include: 


Sulfur dioxide (SO2): The CFBs will use a limestone bed, which calcines to lime, which reacts with SO2 to form 

solids (primarily calcium sulfate), which are collected in the baghouse. Emissions will not exceed 0.20 lb 

S02/MMBtu, averaged over 30 consecutive operating days, representing 94.6% average sulfur removal over the 

lifetime of the intended fuel source, the Twin Oak lignite mine. 
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NOx: Combustion controls and selective non-catalytic reduction (SNCR). Emissions will not exceed 0.10 lb 
NOx/MMBtu, averaged over 30 consecutive operating days. 

PM: Baghouse to meet 0.015 lb PM/MMBtu, front-half catch. All PM emissions are expected to be PM10• 

Acid gases [Hydrogen fluoride (HF), hydrogen chloride (HCl), and sulfuric acid (H2S04]: The removal 
efficiency for fluorides and chlorides in the exhaust stream is estimated at 99.5%, with 0.5% emitted as HF and 
HCI. The sulfuric acid emission factor used is 0.0021 lb/MMBtu. 

Volatile organic compounds (VOC) and carbon monoxide (CO): good combustion practice. 

Selection of BACT: 

S02 - Limestone bed scrubbing has been accepted as the only required SO2 control technology in most CFB 
permits identified in this permit review . Flue gas scrubbers downstream of the CFB boiler have been used in 
combination with limestone bed scrubbing in two large projects which started commercial operation in 2002, 
JEA's Northside repowering project in North Jacksonville, Florida, and AES' Guayama plant in Puerto Rico. 
However, CFB permits issued in the same time frame and more recently than the permits for these two facilities 
have not required this additional level of so2 control. 

The cost of scrubbers is significant in relation to the total capital cost of a large CFB project. Using the EPA's 
CUE Cost model, Alcoa estimated the cost for a limestone spray dryer (LSD) system at $52 million, which would 
add 22% to their estimated project cost of$228 million. The boiler project is geared toward maintaining the 
economic viability of the aluminum smelter, which competes in a world aluminum market. In contrast, the 
municipally-owned JEA Northside and the AES Puerto Rico plants sell electricity as their product, which can 
only be sold by production sources in a geographically-limited, local area. The limited competition in these 
electric supply systems makes it easier to pass along control costs, compared to the aluminum industry. 

Both the total and incremental cost of LSD control in dollars per annual ton SO2reduced ($/ton) are higher for 
Rockdale compared to JEA and AES, because the sulfur content of the Texas lignite is lower than the bituminous 
coal and petroleum coke of AES and JEA. The lower sulfur content means fewer tons ofSO2reduced and the 
lower tons of SO2reduced in the denominator means a larger $/ton cost. Alcoa estimated the incremental control 
cost of LSD, assuming an additional 50% reduction, at $10,000/ton of SO2 reduced. More recent revisions to 
permit a higher annual tiring level and higher removal efficiencies as achieved at AES Puerto Rico would 
increase the removal and lower these costs, but the incremental cost would still be relatively high. 

The project is a replacement project, rather than a grassroots new production facility. This is another factor in the 
recommendation not to require tail gas scrubbing. 

Another reason to not require wet scrubbers is that there is limited space available for adding the new facilities. 
The smaller footprint of the CFB without tail end scrubbers will minimize the disruption to operation of the 
existing facilities while the new facilities are being constructed. Maintaining a continuous source of low cost 
electric power is important to the continued operation of the smelter operations. 
In summary, because a major purpose of the electric generation facilities is to provide power for the aluminum 
production facilities which must compete in a worldwide aluminum market, and because the proposed facilities 
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are replacement units which will reduce SO2 emissions more than 90%, our recommendation is that the LSD 
scrubbers not be required. 

NOx - se lective catalytic reduction (SCR) is not a demonstrated technology for the high-alkali dust environment 
of a circulating lime-limestone bed and it is not economically reasonable to employ such a system after the 
baghouse because of the large amount of reheat energy that would be required for SCR operation. 

The combination of combustion controls and SNCR has been accepted as BACT in a number of the more recent 
CFB permits identified in this permit review. Combustion controls include air staging and minimizing excess 
oxygen. SNCR uses ammonia or urea to chemically reduce NOx in the upper portion of the furnace. 

There is some uncertainty as to the lowest emission level that can be met with the NOx controls using the local 
lignite. Other CFBs have been permitted at 0.07 lb NOx/MMBtu, but none have been permitted this low when 
firing Texas lignite. ADM Units 4 and 5 are operating at 0.07 lb NOx/MMBtu with midwestern bituminous coal, 
which has fixed carbon/volatile matter properties similar to the proposed Texas lignite. This application gives an 
indication that a level below 0.10 lb NOx/MMBtu may be technically feasible. In order to assure that BACT is 
applied, SNCR usage will be maximized following an evaluation period. 

PM- baghouse meets 0.015 lb PM/MMBtu, which is equivalent to 0.01 gr/dscf, front halfcatch. An emission 
level of 0.01 gr/dscf is considered BACT for most PM sources controlled by baghouse. 

Acid gas controls- The selection of the limestone bed CFB boiler controlled with a baghouse results in excellent 
capture ofacid gases. The combined HCI + H2SO4 (primary components ofcondensible emissions) emission 
factor is 0.0023 lb/MMBtu, which is about 1/10th the lowest generalized AP-42 factor for condensibles from 
coal-fired combustion. The HF emissions are very low because of the low combustion temperatures, which 
favor mineral forms offluoride rather than formation ofHF, and the extended gas contact with the lime/limestone 
bed material, which promotes particulate rather than gaseous fluorides. 

Trace metal controls- The CFB and baghouse system is estimated to remove more than 90% of the mercury 
contained in the coal. The removal efficiency ofvolatile metal such as mercury is enhanced by the low 
temperature and extended gas-solids contact conditions in the system. All other trace metal removal efficiencies 
are calculated at 99.5%. The baghouse design to achieve emissions of 0.01 grain particulate matter per dry 
standard cubic foot represents BACT for trace metal emissions. 

EPA expects to propose Maximum Achievable Control Technology (MACT) rules for hazardous air pollutants 
from coal-fired electric utility boilers in December, 2003 and adopt them by December, 2004. Although it is 
fairly certain that these rules will focus on mercury emissions, it is unknown what the specific requirements will 
be and therefore what impact they may have on the proposed CFB boilers. Some of the more restrictive 
legislative proposals would require 90% reduction in electric utility mercury emissions from baseline levels. 
Control technology for mercury is currently under development. Elemental mercury is a volatile, 
difficult-to-control and difficult-to-measure metal at the low concentrations found in the exhaust stream, and there 
are many configurations ofcoal-fired utility boilers, so the identification ofoptimum technologies is not a simple 
task. However, the combination ofsorbent bed (e.g. limestone) CFB with baghouse has been identified by EPA 
and other regulatory organizations as a promising mercury control measure. Nonetheless, Alcoa is leaving space 
upstream of the baghouses as a contingency for the future addition ofa recirculating ash loop or other mercury 
capture enhancement should it become necessary. 
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VOC and CO - the CFB results in low emissions of partial combustion byproducts CO and VOC because of the 
long contact time of combustibles with hot bed solids. BACT is applied in the boiler design and operation which 
strives to minimize unburned combustible gases for emission and efficiency reasons. The proposed emission 
factors are 0.10 lb CO/MMBtu and 0.0051 lb VOC/MMBtu, which Alcoa identified as being within the range of 
other CFB permits reviewed. 

Impacts Evaluation 
1. 	 Was modeling done? Yes Type? Screen- ratioing 
2. 	 Will GLC of any air contaminant cause violation ofNAAQS? ............................................................... No 

3. 	 Is this a sensitive location with respect to nuisance? ................................................................................ No 

4. 	 Is the site within 3000 feet of any school? ................................................................................................ No 

5. 	 Taxies Evaluation: All contaminants and impacts decrease, except short-term ammonia and nitrous oxide; 

impacts are acceptable. 

Miscellaneous 
l. 	 Is applicant in agreement with special conditions? ....................................................................................... . 


Company representative? ........................................................................... Randy Waclawczyk, S/15/03 

2. 	 Did the franchise tax verify the applicant to be in good standing? .......................................................... NA 

3. 	 Emission reductions from source reduction or pollution prevention ........................................................ No 

4. 	 Emissions reductions resulting from the application of BACT required by state rules, avoidance of 

potential impacts problems, and voluntary reductions ..................... Reductions follow settlement except 
NOx minimization evaluation is 

required. 
5. 	 Other permit(s) affected by this action? .................................. .................................................................. No 

If YES, list permit number(s) and actions required or taken 

Permit Specialist I Engineer Date 	 Team Leader/Section Manager/BackupDate 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON. D.C. 20460 


JAN 25 1995 

OFFICE OF 
ENFORCEMENT AND 

COMPLIANCE ASSURANCE 

SUBJECT : Guidance an Enforceability Requirements for 
Limiting Potential to Emit through SIP and §112 Rules 
and General Permits 

FROM : Kathie A. Stein, Director 
Air Enforcement. Division 

TO: Director, Air and, Pesticides and Taxies 
Management Division, Regions I and IV 

Director, Air and Waste Management Division, 
Region II 

Director, Air, Radiation and Taxies Division, 
Region III 

Director, Air and Radiation Division, 
Re gion V 

Director , Air, Pesticides and Taxies Division , 
Region VI 

Director , Air and Taxies Division, 
Regions VII, VIII, IX, and X 

Attached is a guidance document developed over the past year 
by the former Stationary Source compliance Division in 
coordination with the Air Enforcement Division, Office of Air 
Quality Planning and Standards$ OAR's Office of Policy Analysis 
and Review, and t he Office of General Counsel, as well- as with 
significant input from several Regions. 

A number of permitting authorities have begun discussions 
with or have submitted programs for revie w by EPA that would 
provide alternative mechanisms for limiting potential to emit 
Several authorities have submitted SIP rules and at least one 
State has been developing a state general permit approach .; We 
believe that this guidance is important to assist the EPA Regions 
as well as States in approving a nd developing such approaches. 

For additional information regarding this guidance, please 
contact me or Clara Poffenberger of my staff at (202) 564-8709. 

cc: 	 John Rasnic, Director 
Manufacturing, Energy , and Transportation Division Office of 
Compliance 

Air Branch Chiefs, Regions I -X 




Enforceabil ity Requ i r ement s for Limi ting potent ial to Emit 
Through SIP a nd §112 Rules a nd General Permits 

Introduct i on 

As several EPA guidance describe, t here are several 
mechanisms available f o r sources to limit potential to emit. EPA 
guid a nce h a ve also describ e the i mportance o f pract ical 
enfor ceabil i ty or t he means used to limi t the Potent ial to Emit . 
This guidanc e is intended to prov i de a dd i tiona l guidance on 
practical enforceability fo r such limits . We p rovide references 
for guidance an p rac t i ca l enforceabili ty for permits and ru l e s in 
general and provide guida nce in t his d ocument f or appl ication of 
the s ame pr i nciples to "li mitations esta blished by rule or 
general permit," as described i n the gu idance document issued 
Janua ry 2 5 , 1995, entitled "Options fo r Limit ing Potent ial to 
Emit (PTE) of a Sta t i onar y Source under section 112 a nd Title V 
of t he Clean Air Ac t (Ac t )." The description is as follows: 

Limitations established by r ules. For less complex p l a nt 
sites, and fo r source categories involving relat i vely f e w 
op e rations t hat a r e s i milar i n natur e , case- by-case 
permi tt i ng may not be t h e most a dminis trat i vely e fficient 
approach to establ ishing fede ral l y enforceable restrictions. 
One appr oach that ha s been u s ed i s to esta blish a general 
rule which c reates federal l y enforc eable restrict ions a t one 
time fo r many sources (these rules have b e en referred t o as 
"prohibitory" or " e xclusiona ry" rules). The concept o f 
exclusionary r ules is described in detai l in the Novembe r 3, 
1993 memorandum ["Approaches to Creating Federally 
Enforceable Emissions Limits," from John S . Seitz) . A 
speci f ic suggested a pproach for VOC limits by rul e was 
descr i bed in EPA's memorandum date d Octobe r 15, 1993 
entitled "Gui dance fo r State Rules for Opt ional Federal l y 
Enforceable Emissions Limits Base Upon Volatile Organic 
Compound (VOC) Use. " An example of s uch an exclusionar y r ule 
is a model rule deve loped for use in Cali f ornia. (The 
California model rule is a ttached, a long with a discussion 
of its applicability t o o ther s ituations - see Attachment 
2) . Exc lusiona ry rules are i nclude d in a State' s SIP or 112 
progra m and g e nerally become effective upon approval by the 
EPA. 

The EPA prefers the t erm "exclusionary r ule " in that this 
phrase is a less ambiguous description o f the overall purpose of 
these rules . 



General permits - A concept similar to the exclusionary 
rule is the establishment Of a general permi t for a given 
source type. A general permit is a single permi t that 
e stabl ishes t erms and conditions that must be complied with 
by all s ources sub ject to t ha t permit . Th e est ab lishment of 
a general permit could pro vide for emission l imitat ions in a 
one-time permitting process, and thus avoid the need to 
issue separate permits for each source . Although this 
concept is generally thought of as an element of Ti tle V 
permit programs there in no reason that a state or local 
agency could not submit a general permit program as a SIP 
submittal Aimed at creating synthetic minor sources. 
Additionally FESOP [Federally Enforceable State Operating 
Permit usually reffering to Title I State OperatingPermit 
Programs approved under- the criteria established by EPA in 
the June 28, 1989 Federal Register notice, 5 4 FR 27274) 
programs can include general permits as an element of the 
FESOP program being approved into the SIP. The advantage of 
a SIP general permit, when compared to an exclus ionary rule, 
is that upon approval by the EPA of the state 's general 
permit program, a general permit could be written for an 
additional source type without triggering the need for the 
formal SIP revision process . (January 25, 1995 Seitz and 
Van Heuvelen memorandum, page 4.) 

SIP or §112 Rules 

Source-category standards ' approved in the. SIP. or under 
112,if enforceable as a. practical matter, can be used as 
federall y enforc eable l imits on potential to emit. Such 
provisions require public participation and EPA revi ew . Once a 
specifi c source qualifies under the applicability requirements of 
the source category rule , additional public participation is not 
required to make the limits f ederal ly enforceable as a matter of 
legal sufficiency since the rule itself underwent public 
participation and EPA review. The rule must still be enforceable 
as practical matter in order to be considered f ederal ly 
enforceable. A source that violates t his type of rule limiting
potential to emit below maj or a source thresholds or is later 
determined not to qualify for coverage under the rule, could be 
subject to enforcement action f or violation of the rule and for 
construct ing or operating without a proper permit (a. part 70 , a 
New Source Review permit , or operating without meeting §112 
requirements , or any combinatio n thereof). 

General Permits 

The title V regulations set out provisions fo r general 
permits covering numerous similar sources. The primary purpose of 
general permits is to provide a permitting alternative where 
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the normal permitting process woul d be overly bur densome, such as 
for area sou rces under secti on 112. General permi ts may be 
issued to cover any category of numerous similar sources, 
including major sour ces, provided that such sources meet certai n 
c rite ria laid out in 40 CFR par t 70 . Sources may be issued 
general permits strictl y f o r the purpose o f avoiding
classification as major source. in other words, general permits 
may be used to limit the potential to emit for numerous similar 
sources. However, general permits must also most both legal and 
practical federal enforceable requirements. 

With respect to legal sufficiency, the operating permit
regulations provide that once the general permit has been issued, 
after opportunity for public participation and, EPA and affected 
State review, the permitting authority may grant or deny a 
sources request to be covered by a general permit without 
further public participation or EPA or affected State review. 
The action of granting or denying the source's request is not 
subject to judicial review. A general permit does not carry a 
per mi t shield. A source may be subject to enforcement act i on for 
operating without a part 70 permit if the source is later 
determined not to qualify for coverage under the general permit.
Sources covered by general permits must comply with all part 70 
r e quireme nts. 

State SIP or 112(1) General Permits 

Another mechanism available to limit potential to emit is a 
general permit program approved into the SIP or under section 
112(1), the hazardous air pollutant program authority. This 
mechanism allows permitting authorities to issue and revise 
general permits consistent with SIP or 112(1) program
requirements without going through the SIP or 112(1) approval 
process for each general permit or revision of a general permit.
The program is also separate from title V, like Title I 
state operating permits, and issuance and revisions of the 
permits are to comply with title V procedures . 

Once a program is approved, issuing and revising general
permits should be significantly less burdensome and time-
consuming for State legislative and rulemaking authorities. The 
EPA review should a l so be less burdensome and time-consuming.
After a program is approved, permitting authorities have the 
flexibility to submit and issue general permits as needed rather 
than submitting them all at once as part of a SIP submittal. 
Given the reduced procedural burden, permitting authorities 
should be able to issue general permits to small groups or 
categories or sources rather than attempt to cover broad 
categories with a generic rule. We anticipate that specific
permit requirements or general permits may be readily developed
with the assistance of interested industry groups. 
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The state general permi t approach may allow sources to meet the 
f ederal the federal enforceability requirements more easily than 
other approaches. However, to use this approach , states must have 
a f ederally enforceable program that provides the s t ate the 
authority, t o i ssue s uch permits ; to accompli s h this , EPA mus t 
approve the program into the SIP or pursuant to section. 112 (1)
of the Clean Air Act . 

Enforceability Principles 

In 1989, in response to challenges from the Chemical 
Manufacturers Association and other industry groups, EPA 
reiterated its pos ition that controls and limita tions used to 
limit a source ' s Potential to emit must be federally enforceable. 
See 54 FR 27 274 (June 28, 1989). Federally enforceable limits can 
b e established by Clean Air Act programs such as NSPS , NESHAPs , 
MACTs, and SIP requirements. However , source-specific limits are 
generally set forth in permits . Generally, to be considered 
federa lly enforceable , the permitting program must be approved by
EPA into the SIP and include provisions for public participation.
" In addition , permit terms and conditions must be practicably
enforceable to be considered federal ly enforceable . EPA provided
specific guidance on federall y e nforceable permi t conditions in a 
June 13, 1989 policy memo "Limit ing Potential to Emit in New 
Source Permitting" from John Seitz and in the June 28, 1989 
Federal Regis t er notice (54 FR 27274 ) Additional guidance Can 
also be found in United states v. Louisiana Pacific ,682 F. Supp
1122 (D. Colo. 1987) 682 F. Supp 1141 (D. Colo. 1988) , which led 
to these guidance statements and a number of other memoranda 
covering practicable e nforceability as it rela tes to rolling 
averages, short-term averages, and emission caps . See "Use of 
Long Term Rolling Averages to Limit Potential to Emit ," form 
John . B. Rasnic to David Kee, February 24, 1992 ; "Limiting
Potential to Emit;" from Mamie Miller to George Czerniak, Augus t , 
1992; "Polic y Determination an Limiting Potent ial to Emit for 
Koch Refining Company's Clean Fuels Project", from John B. Rasnic 
to David Kee , March 13 , 1992; and "3M Tape Manufacturing Division 
Plant, St. Paul , Minnesota" from . John B. Rasnic to David Kee,
July 14, 1992. 

In 1987 , EPA laid out enforceability criteria that SIP rules 
mus t meet. see "Review of State Implementation Plans and 
Revisions for Enforceability and Legal Sufficiency," from Michael 
Alushin, Al an Eckert , and John Seitz, September 3 , 1987 (1997 SIP 
memo). The criteria include clear statements as to applicabili ty , 
specificity as to the standa rd that must be me t , e xplicit 
statements of the compliance time frames (e . g. hourly, daily,
monthly, or 12-month aver ages , etc .), that the time frame and 
method of compliance employed must be sufficient to protect the 
standard involved, record keeping requirements must be specified,
and equivalency provisions must meet certain r equirements. 
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Based an these precedents this guidance describes six 
enforceability criteria which a rule or a general permi t must 
meet to make limits enforceable as a practical matter . I n 
general, practical e nforceabi lity for a source-specific permit 
term means that the provision must specify (1) a technically 
accura te l i mitation and the portions of the source subject to the 
limitation; (2) the time period for the limitation (hourly, 
daily, monthly , annual ly) ; and (3) the method to determine 
compliance including appropriate monitoring, record keeping and 
reporting . For rules and general permits that apply to categories
of sources, practical enforceability additionally requires that 
the provision (4) identify the categories of sources that are 
covered by the rule ; (5) where coverage is optional, provide for 
notice to the permitt ing authority of the source ' s election to b e 
covered by the rule ; and ( 6) recognize the enforcement 
consequences relevant to the rule . 

This guidance will address requirements (4) " arid (5) first as 
they are concepts that are unique to rules and general ' permits. 

A. Specific Applicabilit y 

Rules and general permits designed to limit potential to 
emit must be specific as to the emission units or sources covered 
by the rule or permit . In other words , the rule or permi t mus t 
clearly identi f y the category( ies ) of the source s that qualify
for the rule ' s coverage. The rule must apply to categories of 
sources t hat are defined specifically or narrowly enough s o that 
specific limits and compliance monitoring can be identified and 
achieved by all sources in the categories defined . 

A rule or general permit that covers , a homogeneous group of 
sources should allow standards to be set that limit potential to 
emit and provide the specific monitoring requirements. 
(Monitoring is more fully addressed in section D.) The State can 
allow for generic control efficiencies where technically sound 
and appropriate , depending on the extent of the application and 
ability to monitor compliance with resultant emission limits . 
Similarly, specific and narrow applicability may allow generic 
materia l usage or limits on hours of operation to be sufficient. 
For example, a rule or genera l permit that applies to fossil fuel 
fired boilers of a certain size may al low for limits on material 
usage, such as fuel - type and quantity . A rule or general permit
that applies, only to standby diesel generators or emergency 
generators may allow restrictions on hours of operation to limit 
potential to emit . The necessary compliance terms (i.e., 
monitoring or record keeping) associated with any of these 
limits , such as with hours of operation, can readily be specified 
in the rule or the general permit itself . 

General permits under Title V are assumed to include this 
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enforceabi lity principl e becaus e the Part 70 r egu l a t i o ns set out 
specific criteria that states should consider in d e velopi ng their 
general permit provisions (See 57 FR 32278) . These f actors 
include req uirements that 

" categories of source s covered by g e nera l permit s s hould be 
generally homogenous in terms of operation s , processes, and 
e miss i ons. All sources in the category s houl d have 
essentially similar operat ion s or processes and e mit 
pollu tants with similar characterist i cs ." 

Another fa c t or stated is "sources s houl d b e s ubject to the same 
or s ubstantially similar requirements governing operation, 
e missions , monitoring , reporting, or r ecord keeping." Examples of 
source categories appr opriate for g e nera l p e rmits include : 
degreasers, dry cleaners, small hea tin g s ystems, sheet fed 
printers , and VOC storage tanks (see 57 FR 32278). 

B. Reporting or Notice to Permitting Authori t y 

Th e r u l e or gener a l permit should prov i d e specific reporting
requirements as part of the c ompl iance meth od. Although the 
compliance me t hod for al l sou rces must include record keeping
requi r ements , t he permitting au t hority ma y ma ke a determina tio n 
t hat reporting requirements f or small sources would provide 
minimal a dditional compliance ass ura nce . Where ongo ing reporting 
r equ irement s are determined n ot t o be reasonable fo r a category
of sources , the rule or general p e r mit s ho u ld still provide that 
t h e source not i fy the permitting a uthority of i t s coverage b y the 
rule or the p e rmit. In the limited situation where all the 
sou rces described in a source categor y are required to comply 
with t h e al l of the provi s i ons o f a r u le or general per mi t, 
notice is not needed. However, where the re are no reporting 
r equ ireme nt 's and no opt- in provisions , t h e permitting authority 
must p r ovide the publ ic with the names a nd locations of sources 
subj ect to the rule or permi t. 

For Title V general permits, Pa r t 70 r e quires sources to 
s ubmit an application for a general p ermit which must be approved 
o r d isapp r oved by the permitting a u t hority. Fo r SIP or §112 rules 
and SIP o r §112 general permits, in response t o receiving the 
notice or application, the permitt ing authority may issue an 
individ ual permit, or alternatively, a l etter or certification. 
The permitting authority may also d e t ermin e init ially whether it 
will issu e a r esponse for each i ndi v idual a pplication or notice, 
and may initiall y specify a reasonable time p e r iod after which a 
source t h at has submitted an application or notice will be deemed 
to be autho r i zed, to operate und e r the gene r al permit or SIP or 
§112 r ule. 
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c . Specific Technica l ly Accurate Limits 

The rule or gener al permi t issued purs uant to the SIP or 
§112 must specify technically accurate limits on the potential to 
emit. The r ule or gene ral permi t must c learly specify the l i mits 
that appl y , and includ e the specific associ ate d compl i a nce 
mo nitoring . (The compl i ance mon ito r i n g requi rements are discussed 
f urther i n the next s e ction . ) The s t andards or limi ts must be 
technica l l y spe cific a nd accur ate to l imit potent i al to emit, 
identifying a ny allowed devia tions . 

The 1987 policy on SIP e nforcea bility states that 
l imitations "must be s ufficie ntly specific s o that a source is 
fairly on notice as t o the s tandard i t mus t meet ." For e xample , 
"alternative equivalent technique" provis ions should not be 
approved without clarification concerning the time period over 
which equivalency is measured as wall as whe ther t he equivalency 
applies on a per source or p er line bas i s or is facility-wide. 

Further , f or potent i a l t o emi t limitations , the standards 
s et must be tec hnical l y suffi cient to provide assurance t o EPA 
and the public that t h e y ac t ually r epresent a limitation on the 
potent ia l to emit for the c ategory of sources identified . Any 
p resumption for control efficiency must be t echnical ly accurate 
and the rule mus t provide the specifi c parameters a s enforceable 
limits to assure that the control e f ficiency will be met . For 
example, rules s etting presumptive efficie ncies f or incineration 
controls applied to a specific or broad c ategory must state the 
operat ing temperature limits o r range, the a ir flow, or any other 
p a ramete rs that may a ffect the efficiency on which the 
presumpt ive efficiency is bas ed . Similarly, material usage limits 
suc h a s fuel l imits , as stated above, require specifying t he type
of fue l and may r equire specifying other operating pa rameters . 

A rule that allows sources "to submit the specific 
parameters  and associated limits to be monitored may not be 
enforceable because the rule itself does not set specific
technical limits . The submission of these voluntarily accepted
limits on parameters or monitoring requirements would need to be 
federally enforceable . Absent a source-specific permit and 
appropriate review and public participation of the limits, such a 
rule is not consistent with the EPA ' s enforceability principles . 

D. Specific c ompliance Monitoring 

The r u le must s pecify the methods t o determine complia nce. 
Speci f i cally , t he rule mus t s tate t he monitoring requirements , 
r ecord keeping requirements , reporting requirements, and test 
methods a s appropriate for each potential t o emit limitation ; and 
clari ty which methods are used for making a d irect determination 
o f compl i ance with the· potential to emit limitations . 

8 




"Monitoring" refers to many different types of data collect ion, 
including continuous emission or opacity monitoring , and 
measurements of various of Parameters of process or control 
devices (e.g . temperature, pressure drop, fuel usage) and record 
keeping of parameters that b een limited , such as hours of 
operation , production levels, or raw material usage . Without a 
verifiable p lantwide, verifiable emission limits must assigned to 
each unit or group of units subject t o the sub j ect to he rule or 
general permit . Where monitoring cannot be used to determine 
emissions directly, limits on appropriate operating parameters 
must be established for the units or source , and must the 
monitoring must be sufficient to yield data form the relevant 
time period that is representative o f the source 's compliance 
with the standard or limit. Continuous emissions monitoring,
especially in the case of smaller sources , is not required. 

E . Practicably Enforceable Averaging Times 

The averaging time for all limits must be practicably
enforceable . In other words, the ave raging time period mus t 
readily allow for determination of compliance. EPA policy 
e xpresses a preference toward short term limits, generally daily
but not to exceed one month. However , EPA policy allows for 
rolling limits not to e xceed 12 months or 365 days where the 
permitting aut hority finds that the limit provides an assurance 
that compliance can be readily determined and verified . See June 
13 , 1989 "Guidance on Limiting Potential to Emit ," February 24, 
1992 memorandum " Use of Long Term Rolling Averages to Limit 
Potential t o Emit" from John Rasnic to David Kee and March 13 
1992 " Policy Determination on Limiting Potential to Emit for 
Koc h Refining Company Clean Fuels Project" from John B. Rasnic to 
David Kee , stating that determinations to allow an annual rolling 
average versus a shorter term limi t must be made on a case by 
case basis . Various, factors weigh in favor of allowing a long 
term rolling average, such as historically unp redictable 
emissions . Other factors may weigh in favor of shorter term 
limit, s u c h as the inability to set interim limits during the 
first year. The permitting agency must make a determination as to 
what monitoring and averaging period is warranted for the 
p articu lar source-category in light of how close the allowable 
emissions would be to the applicability threshold. 

F . Clearl y Recognized Enforcement 

Violations o f limits imposed by the rule or general permit
that limit potential to emit constitute violations of major 
source requirements. In other words the source would be 
v iolating a "synthetic minor" requirement which may resul t in the 
source being treated as a major source under Titles I and V. The 
1989 Federal Register Notice provides for separate enforcement 
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and permitting treatment dependi ng on whether t he source 
subsequently chooses to become a major or remain minor. Thus 
violations of the rule or ge neral permit or violat ion of the 
s p e cific c onditions of the rule or gene ral permit subjects the 
source to potential enforcement under the Clean Air Act and state 
law. The operating permi t rule states that not withstanding the 
shield provisions of part 70 , the source subject t o a general 
permit may b e subject to enforcement action for operating without 
a part 70 permit if the source is later determined not to qual ify 
or the conditions a nd terms of the general permit. Mor eover, 
violation o£ any of the conditions of the rule or general permit 
may result i n a different determination of the source's potential 
to emit and thus may subject the source to major requirements and 
to enforcement action for fa ilure to comply with maj or source 
requireme nts from the initial determination. 

G. Rule Requirements fo r State General Permit Programs 

As discussed above, gene ral permit programs must be 
s ubmitted to EPA for approva l under SIP authority o r under 
section 112(1), or both , d epending on its particular pollutant 
a pplication . SIP and §112(1) approval and rulemaking procedures 
must be met, including public notice and comment . The s pecific 
application of the enforceability principles fo r es tablishing
State SIP or §11 2 (1) general permit programs require t hat the 
r ule esta b lishing t he program set out these principles as rul e 
requireme nts. In other words , these principles must b e specific 
rule requirements to be met by each general permit. 

The rule establishing the program must require that 
(l)general permits apply to a specific and narrow cate gory of 
s ources; (2) sources electing coverage unde r general permits 
where coverage is not mandatory, provide notice or reporting to 
the permitting authority; (3) general permi ts provide specific 
a nd technically accurate(verifiable) limits t hat restrict the 
potential to emi t ; (4) gene ral permits contain specific 
c ompliance requirements; (5 ) Limits in gene ral permi ts are 
es tablish e d based on practicably enforceable averaging times; a nd 
(6) violations of t he permit are considered violations of the 
state and federal requirements and result in the source being 
subject to major source r equirements . 

In a ddition, since the rule establishing the program does 
not provide the specific standards to be met by the source, each 
general permit, but not each application under each general 
permit, must be issued pursuant to public and EPA notice and 
comment. The 1989 Federal Register notice covering enforceability
of operat ing permits requires tha t SIP operating permit programs 
issue permits pursuant to public and EPA notice and comment. 
Title V requires that permits , including general permits, be 
i ssued subject t o EPA objection . 
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Finally, sources remain liable or compliance with major source 
requirements if the specific application of a general permit to 
the source does not limit the source's potential to emit below 
major source or major modification thresholds. (The limits 
p r ovided in the se mechanisms ma y a ctually limi t the p ote ntia l to 
emit of source s but may not limit the potential to emit for some 
sources to below the threshold necessary to avoid major source 
requirements. For example, a general permit for industrial 
boilers may in fact provide limits that are sufficient to bring a 
source with only two or three boilers to below the subject
thresholds but a source with more than three boilers may have a 
limited PTE but not limited below the major source threshold.)
Also, where the source is required to use another mechanism to 
limit potential to emit, i.e., a construction permit, the general
permit may not be relied upon by the source or the State, to 
limit potential to emit. 

Permits issued pursuant to the approved program, meeting the 
above requirements, are adequate to provide federally enforceable 
limits on potential to emit for New Source Review, title V, and 
§112 programs as long as they are approved pursuant to SIP 
(section 110) and section 112(1) authorities. 
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November 3, 1993 


MEMORANDUM 


SUBJECT: Approaches to Creating Federally-Enforceable 
Emissions Limits 

FROM: John S. Seitz, Director 
Office of Air Quality Planning and Standards (MD-10) 

TO: Director, Air, Pesticides and Toxics 
Management Division, Regions I and IV 

Director, Air and Waste Management Division, 
Region II 

Director, Air, Radiation and Toxics Division, 
Region III 

Director, Air and Radiation Division, 
Region V 

Di rector, Air, Pesticides and Toxics Division, 
Region VI 

Director, Air and Toxics Division, 
Regions VII, VIII, IX, and X 

The new operating permits program under title V of the Clean 
Air Act (Act), combined with the additional and lower thresholds 
for "major" sources also_provided by the 1990 Amendments to the 
Act, has led to greatly increased interest by State and local air 
pollution control agencies, as well as sources, in obtaining 
federally-enforceable limits on source potential to emit air 
pollutants. Such limits entitle sources to be considered "minor" 
for the purposes of title V permitting and various other 
requirements of the Act. Numerous parties have identified this 
as a high priority concern potentially involving thousands of 
sources in each of the larger States. 

The issue of creating federally-enforceable emissions limits 
has broad implications throughout air programs. Although many of 
the issues mentioned above have arisen in the context of the 
title V permits program, the same issues exist for other 
programs, including those under section 112 of the Act. As 
discussed below, traditional approaches to creating federally-
enforceable emissions limits may be unnecessarily burdensome and 
time-consuming for certain types and sizes of sources. In 
addition, they have been of limited usefulness with respect to 
creating such limits for emissions of hazardous air pollutants 
(HAP's). 
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The purpose of this memorandum is to respond to these needs 
by announcing the availability of two further approaches to 
creating f ederally- enf orceable e missions limits: the e xtension 
o f existing crite ria pollutant program mech anisms for HAP program 
purposes , and the creation of certain classes of standardized 
emissions limits by rule. We believe that these options are 
responsive to emerging air program implementation issues and 
provide a reasonable balance between the need for administrative 
streamlining and the need for emissions limits that are 
technically sound and enforceable . 

Backgr ound 

Various regulatory options already e xist for the creation of 
federally-enforceable limits on potential to emit. These were 
summarized in a September 18, 1992 memorandum from John Calcagni, 
Director, Air Quality Management Division. That memorandum 
identified the five regulatory mechanisms generally seen as 
available. These are: State major and minor new source review 
(NSR) permits [if the NSR program has been approved into the 
State implementation plan (SIP) and meets certain procedural 
requirements) ; operating permits based on programs approved into 
the SIP pursuant to the criteria in the June 28, 1989 Federal 
Register (54 FR 27274) ; and title V permits (including general 
permits) . Also available are SIP limits for individual sources 
and limits for HAP's created through a State program approved 
pursuant to section 112(1) of the Act. 

Regional Office and State air program officials realize that 
these five options are generally workable, but feel that the 
programs emerging from the 1990 Amendments present certain 
further needs that are not well met. They note that NSR is not 
always available, title V permitting can be more rigorous than 
appropriate for those sources that are in fact quite small, and 
that general permits have limitations in their usefulness. The 
use of State operating permits approved into the SIP pursuant to 
the June 28, 1989 Federal Register is generally considered to be 
a promising option for some of these transactions; however, these 
programs do not regulate taxies directly. 

State Operating Permits for Both Criteria Pollutants 
and HAP's 

As indicated above, State operating permits issued by 
programs approved into the SIP pursuant to the process provided 
in the June 28, 1989 Federal Register are recognized as federally 
enforceable. This is a useful option, but has historically been 
viewed as limited in its ability to directly create emissions 
limits for HAP's because of the SIP focus on criteria pollutants. 



3 


Since that option was created, however, section 112 of the 
Act has been rewritten, c reating significant new regulatory 
requireme n ts and con ferring a dditional responsibilit i e s a nd 
authorities upon the Environmental Protection Agency (EPA) and 
the States. Section 112 now mandates a wide range of activities: 
sour ce-specifi c preconstruction reviews, areawide approaches to 
controlling risk , provisions for permitting pursuant to the 
title V permitting program, and State program provisions in 
section 112(1) that are similar to aspects of the SIP program . A 
result of these changes is that implementation of toxics programs 
will entail the use of many of the same administrat i ve mechanisms 
as have been in use for the c r iteria pollutant programs. 

Upon further analysis of t hese new program mandates and 
corresponding authorities, EPA concludes that section 112 of the 
Act, including section 112(1), authorizes it to recognize these 
same State operating permits programs for the creation of 
federally-enforceable emissions limits in support of the 
implementation of section 112 . Congress recognized , and 
longstanding State practice confirms, that operating permits 
are core-implementing mechanisms for air quality program 
requirements. This was EPA's basis for concluding that 
section 110 of the Act authorizes the recognition and approval 
into the SIP of operating permits pursuant to the J une 28, 1989 
promulgation, even though section 110 did not expressly provide 
for such a program. Similarly, broad provision of section 112(1) 
for "a program for the implementat ion and enforcement . . of 
emission standards and other requirements for air pollutants 
subject to this section" provides a sound basis for EPA 
recognition of State operating permits for implementation and 
enforcement of section 112 requirements in the same manner 
as these per mi tting processes were recognized pursuant to 
section 110. 

In implementing this authority to approve State operating 
permits programs pursuant to section 112, it should be noted that 
the specific criteria for what constitutes a federally-
enforceable p ermit are also the same as for the ex isting SIP 
programs. The June 28, 1989 Federal Register essentially 
addressed in a generic sense the core criteria for creating 
federal ly-enforceable emissions limits in operat ing permits: 
appropriate procedural mechanisms, inc luding public notice and 
opportunity for comment, statutory authority for EPA approval of 
the State program, and enforceability as a pract ical matter . The 
EPA did this in the context of SIP development, not because these 
criteria are specific to the SIP, but because section 110 of the 
Act was seen as our only certain statutory basis for this prior 
to the 1990 Amendments. Based on the discussion above, States 
can extend or develop State operating permits p rograms for toxics 
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pursuant to the criteria set forth in the June 28, 1989 Feder al 
Register. The EPA is al s o evaluating analogous opport unities to 
enhance S tate NSR progra ms t o a ddress t oxics a nd wi ll a ddress 
this in future guidance. 

This is a significant opportunity to limit directly the 
emissions of HAP' s. It also offers the advantage of the 
administrative efficiencies that arise from using existing 
administrative mechanisms, as opposed to creating additional 
ones. 

States are encouraged to consult with EPA Regional Offices 
to discuss the details of adapting their current programs to 
carry out these additional functions. The EPA will consider 
State permitting programs meeting the criteria in the June 28, 
1989 Federal Register as being approvable for HAP program 
functions as well. States may submit the ir programs for 
implementing this process with their part 70 program submittals, 
or at such other time as they choose. The EPA has various 
options for administratively recognizing these State program 
submittals. The EPA plans initially to revie w these State 
programs as SIP review actions, but with official recognition 
pursuant to authorities in both sect ions 110 and 112. Once 
rulemaking pursuant to section 112(1) of the Act is completed, 
EPA expects to use the process developed in that rule for 
approving State programs for HAP's. The section 112(1) process 
may be especially useful prior to EPA approval and implementation 
of the State title V programs . The reader may wish to refer to 
the process for certain section 112(1) approvals proposed on May 
19, 1993 (58 FR 29296) (see secti on 63 . 91). 

The General Provisions (40 CFR part 63) establish the 
appl icability framework for the implementation of section 112. 
In the final rule, EPA will indicate that State operating permits 
programs which meet the procedural requirements of the June 28, 
1989 Federal Register can be used to develop federally-
enforceable emissions limits for HAP ' s, thereby limiting a 
source's potential to emit. In addition, after we gain 
implementation experience, EPA will be evaluating the usefulness 
of further rulemaking to define more specific criteria by which 
this process may be used in the implementation of programs under 
section 112 of the Act. Any such rulemaking could similarly be 
incorporated into the General Provisions in part 63 . 

State-Standardized Processes Created by Rule to Establish 
Source-Specific, Federally-Enforceable Emissions Limits 

State air program officials have highlighted specific types 
of sources that are of particular administrative concern becau se 
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of their nature and number. These include sources whose 

emissions are primarily volatile organi c compounds (VOC) arising 
from u se of solvents o r coatings , such as automobile body shops . 
Another example is fuel-burning sources that have low actual 
emissions because of limited hours of operation, but with the 
potential to emit sulfur dioxide in amounts sufficient to cause 
them to be classified as major sources. 

The EPA recognizes that emissions limitations for some 
processes can be created through standardized protocols. For 
example, limitations on potential to emit could be established 
for certain VOC sources on the basis of limits on solvent use, 
backed up by recordkeeping and by periodic reporting. Similarly, 
limitations on sulfur dioxide emissions could be based on 
specified sulfur content of fuel and the source's obl igation to 
limit usage to certain maximum amounts. Limits on hours of 
operation may be acceptable for certain others sources , such as 
standby boi l ers. In al l cases, of course, the technical 
requirements would need to be supported by sufficie nt compliance 
procedures, especially monitoring and reporting, to be considered 
enforceable . 

The EPA concludes that such protocols could be relied on to 
create federally-enforc eable limi t ations on potential to emit if 
adopted through rulemaking and approved by EPA. Although such an 
approach is appropriate for only a limited number of source 
categories, these categories include large numbers of sources, 
such as dry cleaners, auto body shops, gas stations, printers, 
and surface coaters. If such standardized control protocols are 
sufficiently reliable and replicable, EPA and the public need not 
be involved in their applicat ion to indivi dual sources, as long 
as the protocols themselves have been subject to notice and 
opportunity to comment and have been approved by EPA into the 
SIP. 

To further illustrate this concept and to provide 
implementation support to the States, EPA has recently released 
guidance on one important way of using this process. This 
document, entitled "Guidance for State Rules for Optional 
Federally-Enforceable Emissions Limits Based on Volatile Organic 
Compound Use," was issued by D. Kent Berry, Acting Director, Air 
Quality Management Division, on October 15, 1993. It describes 
approvable processes by which States can create federally-
enforceable emissions limits f or VOC for large numbers of sources 
in a variety of source categories . 

States have flexibility in their choice of administrative 
process for implementation. In some cases, it may be adequate 
for a State to apply these limits to individual sources through a 
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regi stration proces s rather than a permit. A sour ce could simply 
submit a cer t ificati on t o t he State committing to comply with the 
t e r ms o f a n approv e d prot ocol. Violatio n s of the s e 
certif ications would consti tute SIP v iol ations, in the cas e o f 
protocols approved into t h e SIP, and be subject to the same 
enforcement mechanisms as apply in the case of any other SIP 
violation. Such v iolations would , of course, also subject the 
source to enforcement for failure to comply with the requirements 
that apply to major sour c e s, such as the requirement to obtain a 
title V permit or comply with various requirements o f sect ion 112 
of the Act . 

Some States have a lso indicated an interest in more 
expansive approa ches to i mplement i ng this concept, such as making 
presumptive determinations of control equipment efficiency with 
respect to particular types of sources and pollutants . Whi l e 
such approaches are more complicated and present greater numbers 
of concerns in the EPA review process, they offer real potential 
if properly crafted. The EPA will eval uate State proposals a nd 
approve them if they are technically sound and enforceable as a 
practical ma tter. 

States may ele c t to use this approach to c r e ate federally-
enforceable emissions l imits for sources of HAP 's as well . Based 
on the same authorities in section 112 of the Act, as cited above 
in the case of operating permits, EPA can officially recognize 
such State program submittals . As with the operating permits 
option discussed in the preceding section, EPA plans i nitial l y to 
rev i ew these activities as SIP revisions, but with approval 
pursuant to both sect ions 110 and 112 of the Act, and approve 
them through the section 112(1) process when that rule is final. 

Impl ementa tion Guidance 

As indicated a bove, the creat ion of federally-enforceable 
limits on a source's potential to emit involves the 
identification of the procedural mechanisms for these efforts, 
including the statutory basis for their approval by EPA, and the 
technical criteria necessary for their implementation . Today's 
guidance p r imarily addresses the procedural mechanisms available 
and the statutory basis for EPA approval. 

The EPA will be providing further information with respect 
to the implementation of t hese concepts. As described above, the 
f irst port i on of t his guidance, addressing limi ts on VOC 
emiss ions, was issued on October 15 , 1993. My off ice is 
currently working with Regional Office s and certain States in 
orde r to assist in the development of program opt ions under 
consideration by those States. We will p rovide technical and 
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regulatory support to other State programs and will make the 
results of these efforts publicly available through the Office of 
Air Quality Planning and Standards (OAQPS ) Technology Transfer 
Network bulletin board. 

We will provide further support through the release of a 
document entitled "Enforceability Requirements for Limiting 
Potential to Emi t Through SIP Rules and General Permits," which 
is currently undergoing final review within EPA. In addition, 
EPA will be highlighting options for use of existing technical 
guidance with respect to creating sound and enforceable emissions 
limits. An important example of such guidance is the EPA "Bl ue 
Book," which has been in use by States for the past 5 years as 
part of their VOC control programs. 
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States are encouraged to discuss program needs with t heir 
EPA Regional Offices. The OAQPS will work wi th them in 
addr essing approvals. As indicated/ additional technical 
guidance for implementing these approaches is underway and will 
be made publicly availabl e soon. For further information / please
call Kirt Cox at (919) 541-5399 . 

cc: Air Branch Chief Regions I -X 1 

Regional Couns el/ Regions I-X 

OAQPS Division Directors 

A. Eckert 
M. Winer 
A. Schwartz 
E. Hoerath 
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April 14, 1998 


MEMORANDUM 


SUBJECT: Potential to Emit (PTE) Guidance for Specific Source Categories 

FROM: John S. Seitz, Director /s/ 
Office ofAir Quality Planning and Standards, OAR (MD-I 0) 

Eric Schaeffer, Director /s/ 
Offic.e of Regulatory Enforcement, OECA (224 1A) 

TO: See Addressees 

This memorandum provides guidance for addressing the minor source status under the 
Clean Air Act (Act) for lower-emitting sources in eight source categories. 

Background Information 

Many Act requirements apply only to major sources with a potential to emit air pollutants 
at levels greater than a given amount. The Environmental Protection Agency (EPA), in its current 
regulations, defines a source's potential to emit air pollutants as follows: 

"Potential to emit" is the maximum capacity of a stationary source to emit under its 
physical and operational design. Any physical or operational limitation on the source to 
emit an air pollutant, including air pollution control equipment and restrictions on hours of 
operation, or on the type or amount ofmaterial combusted, stored, or processed, shall 
be treated as part of its design if the limitation is enforceable by the (EPA) 
Administrator."1 

1The EPA is currently reviewing the requirement in EPA's regulations that limitations 
must be federally enforceable in order for sources to take credit for those limits. Because this 
review is not yet complete, and is the subject of an upcoming rulemaking, the EPA has developed 
interim policies on this issue. The following policy memorandums describe EPA's interim 
policies: "Release of Interim Policy on Federal Enforceability of Limitations on Potential to Emit" 
(January 22, 1996) and "Extension of January 25, 1995 Potential to Emit Transition Policy" 
(August 27, 1996). The EPA describes the ways a State or local limit achieves "federally 
enforceable" status in a 1995 policy memorandum, "Options for Limiting the Potential to Emit 
(PTE) of a Stationary Source Under Section 112 and Title V of the Clean Air Act" (January 25, 
1995). 
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Often, in describing the overall stationary source population regarding potential-to-emit issues, 
EPA groups sources into three general types: 

(I) Major sources - those that actually emit major amounts of air pollutants, or have the 
potential to do so; 

(2) "True minor''2 (also called "natural minor") sources - those that do not have the 
physical or operational capacity to emit major amounts (even if the source owner and regulatory 
agency disregard any enforceable limitations); and 

(3) "Synthetic minor" sources - those that have the physical and operational capability to 
emit major amounts, but are not considered major sources because the owner or operator has 
accepted an enforceable limitation. 

Many sources have the "capacity" to emit major amounts of air pollutants, but actually 
emit amounts that are much lower than the major source threshold. For such sources, States and 
local permitting agencies provide opportunities to obtain limits on their potential to emit through 
construction permit programs, operating permits, general permits applicable to multiple sources, 
State implementation plans (SIP), and other mechanisms. 

There are two overall approaches that States and local agencies can use to establish 
enforceable emission limits which ensure that a source's potential emissions are below the major 
source threshold. Using the first approach, case-by-case permitting, agencies create terms and 
conditions tailored to a given plant site. This approach is essential for complex sources 
warranting close scrutiny, such as sources that comprise many different sources and source types, 
and sources that limit their emissions to near-major amounts. Under the second approach, 
generally appropriate for less complex sources, States and local agencies create a standard set of 
terms and conditions for many similar sources at the same time. The terms air quality agencies 
use to describe this approach include "general permits," "prohibitory rules," "exclusionary rules," 
and "permits-by-rule." (From this point on, rather than to repeat each of these terms, this 
guidance will use the term "prohibitory rule" for the latter three terms.) For a general permit, the 
permitting agency establishes a standard set of terms and conditions, and then incorporates those 
terms and conditions into the general permit. Sources wishing to be subject to the general permit 
must provide a notification to the permitting agency, and must comply with the standard terms 
and conditions. From the source's perspective, the administrative procedure for receiving a 
general permit is typically much more streamlined than receiving a case-by-case permit. State 
"prohibitory rules" are similar to general permits, but States or local agencies put them in place 
with a regulation development process rather than a permitting process. 

2The Act requirements for criteria pollutant programs refer to nonmajor sources as "minor 
sources," while the air toxics program in section 112 refers to nonmajor sources as "area 
sources." For purposes of this discussion, the tenn "minor'' means all nonmajor sources. 



3 


What Is The Purpose Of This Guidance Memorandum? 


The EPA issues this guidance to assist States and local agencies in efficiently creating 
potential-to-emit limits for small sources, and to assist States and source owners in identifying 
sources that are minor sources without additional limits. Where States and local agencies need 
and use this guidance, small business owners will achieve greater certainty that EPA, States and 
local control agencies, and the public do not consider them major sources under the Act. 

Trade groups for a number of industries, typically those representing small business 
owners, have informed the EPA that these owners have significant uncertainties and confusion 
over their major or minor source status. These groups have also indicated to EPA that they 
would prefer that EPA give explicit guidance showing with certainty how a source can be 
considered a natural minor or synthetic minor, rather than for source owners to be left with 
continuing uncertainty. 

Today's guidance addresses eight specific industry categories. The guidance provides 
technical information useful in devising potential-to-emit limits for small sources in the included 
industries. A State may find this information particularly useful for creating generic potential-to-
emit limits in prohibitory rules and general permits for numerous similar, small sources in an 
industry. 

The EPA has developed this guidance as a pooled technical effort with the State and 
Territorial Air Pollution Program Administrators (STAPP A) and the Association of Local Air 
Pollution Control Officials (ALAPCO). The EPA hopes that this information-sharing exercise 
will help to reduce uncertainty and help to foster technical consistency among permitting agencies. 

While this guidance summarizes the results of a significant amount of technical work, and 
should provide information readily usable by permitting agencies, EPA also recognizes that many 
States and local agencies have already addressed issues related to many categories discussed in 
this memorandum. Additionally, States and local agencies may possess State-specific emissions 
information for given source types. It is not EPA's intent to imply that the screening cutoff levels 
described in this guidance are the only limitations that would be appropriate for a given type of 
sources in a given State or local area. The EPA does not intend that these calculations should 
result in the only values that EPA would find acceptable. Also, EPA does not intend to imply that 
calculations previously approved by the EPA in prohibitory rules or general permits must be 
revisited to conform to this guidance. 

In providing guidance that should help provide easy ways for sources to clarify that they 
are minor sources, the EPA is not intending to imply that minor sources are not important air 
quality sources. Readers should not interpret this guidance as making any judgment about the 
wisdom ofemission control measures targeted at minor source categories. 
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What Types Of Source Categories Are Included In This Guidance? 


In identifying source categories to be covered within this guidance, the EPA included 
those categories for which a single type of activity tends to dominate emissions, and for which 
most sources in the category actually emit at levels well below their potential, and well under the 
major source thresholds. For sources with numerous categories at the plant site and/or that emit 
amounts that are just below the major source threshold, EPA believes that there is generally no 
feasible way to ensure their minor source status without a case-by-case permitting process. In 
addition, categories covered by this guidance tend to be those for which the parameters that affect 
emissions are relatively easy for EPA to describe and characterize. With some exceptions, this 
guidance does not cover categories involving control equipment. 

Which Specific Source Categories Are Included? 

Eight source categories are included: 

(1) gasoline service stations; 

(2) gasoline bulk plants (bulk plants are small bulk gasoline distribution facilities that 
distribute less than 20,000 gallons per day, and that receive gasoline by truck rather than by rail or 
barge); 

(3) boilers (specifically, the guidance addresses natural gas and oil combustion in 
industrial boilers having a capacity of 100 million BTU/hour or less); 

(4) cotton gins; 

(5) coating sources; 

(6) printing, publishing and packaging operations; 

(7) degreasers using volatile organic solvents; 

(8) hot mix asphalt plants. 
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What Guidance Does EPA Provide For Those Categories? 


In the attached tables, EPA provides guidance in the form of operational cutoffs. The 
tables contain cutoffs that States and local agencies can use as limits in general permits and 
prohibitory rules.3 

How Did EPA Calculate The Cutoffs? 

The EPA's calculations are discussed in a separate document attached to this guidance 
memorandum entitled "Technical Support Document for Lower-Emitting Source Guidance 
Memorandum Documentation of Emission Calculations." For some categories, calculations were 
easy to make because the amount of pollutant used equates to the amount ofpollutant emitted. 
For others, EPA needed to make more difficult technical judgments to make the calculations. In 
about half the cases, EPA relied on AP-42 emission factors as part of the technical basis for 
calculating the cutoffs. It is important to note that the AP-42 factor was not the entire basis for 
the calculation, and that the calculations leave a margin, generally about 50 percent to account for 
uncertainty in the emissions estimate.4 

3For categories with annual limits, the cutoffs are listed as values not to be exceeded 
during any rolling 12-month period. The EPA is accepting, on an interim basis, the use of a 12-
month period, rather than the shorter time periods recommended by EPA's June 1989 policy 
memorandum "Guidance on Limiting Potential to Emit in New Source Permitting," given that the 
guidelines provide for cutoffs at levels nominally 50 percent of the major source threshold. 
Please note that EPA will be revisiting issues in an upcoming rulemaking related to the averaging 
times ofpotential-to-emit limits, including those for prohibitory rules and general permits. 

4The EPA reiterates its position that emission factors, such as those in EPA's AP-42 
compilation, are based upon the average of the values from available testing, and are not generally 
recommended as the approach to characterizing emissions from any given source for purposes of 
applicability determinations. The EPA believes, however, for the purposes of this guidance, that 
in a number of cases emission factors provide the only available means from which a cutoff could 
be determined. Rather than eliminate any such source category from consideration under this 
memorandum, the EPA feels that a reasonable approach is to make use of the AP-42 emission 
factors, building in a margin oferror to account for the uncertainty in the data. The EPA believes 
that this approach should ensure that there is a low probability that any potentially major-emitting 
source would escape review. For source categories addressed by the guidance, which tend to be 
dominated by low-emitting sources for which source-specific emission factor data are not likely to 
be generated, the EPA believes this to be a reasonable approach. However, to the extent that 
source-test data, or other information indicate that the emission factors, or other assumptions 
made in calculating the limits are not appropriate for a specific source within a category, the 
source and permitting authority should not apply to this guidance. The EPA has not changed its 
position that such emission factors are not an acceptable approach for large industrial facilities. 
Finally, the EPA recognizes that as the emission factors used as the basis for the guidance are 
updated, it will be necessary to review the calculations in light of the revised factors to determine 
whether the guidance should be amended. 
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Similarly, the EPA believes that for nearly all source categories, even those that are simple 
enough to be good candidates for this guidance, there will usually be emitting activities that will 
be co-located with the activity described in the cutoff. Generally, these sources are a very low 
percentage of the emissions from the entire facility. Some examples of co-located sources are 
cold cleaners at gas stations, consumer product usage such as cleaners and white-out, lawn 
mowers, and small portable generators. To account for any such sources, EPA calculated the 
cutoffs leaving a small margin for any such sources that may be present. (Note that EPA does not 
mean to imply that overall these types of co-located sources are not environmentally significant--
just that they probably have little bearing on whether a source is major or minor.) 

Will This Guidance Replace The EPA's January 25. 1995 Transition Policy? If So, When Does 
That Transition Policy Expire? 

Many lower-emitting sources in categories addressed by today's guidance may be 
operating under EPA's transition policy, first announced in a policy memorandum of January 25, 
1995. The purpose of this transition policy was to alleviate concerns that sources may face gaps 
in the ability to acquire federally enforceable PTE limits. For sources lacking federally-
enforceable limitations with low actual emissions, the transition policy provided a 2-year period 
extending from January 1995 to January 1997 (for sources lacking federally-enforceable 
limitations). On August 27, 1996, the EPA extended the transition period until July 31, 1998. 
During this transition period, State and local air regulators have the option of treating lower-
emitting sources as minor, if the source owner maintains adequate records to demonstrate that 
actual emissions are less than 50 percent of the major source threshold. Today's guidance, in 
addressing sources that are common and numerous, should cover most of the lower-emitting 
sources that States may address by creating general permits or prohibitory rules. The EPA 
believes, however, that States will need a reasonable amount oftime to implement today's 
guidance. 

The EPA will release a separate guidance memorandum in the future to address issues 
related to the expiration of the transition policy. The transition policy involves other issues, in 
addition to those for sources emitting less than 50 percent of the major source threshold, and the 
EPA prefers to address all of those issues at the same time. 

How Does This Guidance Relate To State And Local Minor Source Construction Permit 
Programs?  

This guidance is NOT intended to affect minor source new source review (NSR) 
programs. Those programs are necessary for attainment and maintenance of the national ambient 
air quality standards (NAAQS), and for generally managing and protecting air quality in a given 
location. These are considerations independent of whether a source is a "major" or "minor" 
source. Tn making any change to a minor NSR program, the State or local agency needs to 
address air quality impact considerations in addition to those discussed here. For example, an 
agency limit to ensure that a source is minor for sulfur dioxide (S02) may involve fuel sulfur 
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limits. Because those same fuel sulfur limits could possibly lead to short-term exceedances of the 
SO2 standards, and the agency could not categorically exempt such a source from minor NSR 
without addressing those air quality impacts; it is important to note that the annual limits 
contained in the guidance, while ensuring that the source is not a "major source," may not ensure 
that the source meets all short-term NAAQS. 

Does this Policy Create Any Rights or Obligations? 

The policies set forth in this memorandum are intended solely as guidance, do not represent final 
Agency action, are not binding on any party, and cannot be relied upon to create any rights 
enforceable by any party. 

How Is This Guidance Being Distributed? 

The Regional Offices should send this memorandum to State and local agencies within 
their jurisdiction. This memorandum and the accompanying technical support document are 
accessible from the Internet. The Internet location is the "Office of Air and Radiation (OAR) 
Policy Guidance" portion of EPA's "technology transfer network (TINWeb)," bulletin board, 
that is, http://www.epa.gov/ttn/oarpg. 

IfThere Is Something I Do Not Understand. Who Will Answer My Questions? 

Questions concerning specific issues and cases should be directed to the appropriate EPA 
Regional Office. If you are a source owner and have questions about this policy, you should 
direct questions concerning specific issues and source-specific cases to the appropriate State or 
local agency. The Regional Office staff with questions may contact Timothy Smith of the 
Integrated Implementation Group at (919) 541-4718, or Carol Holmes of the Office of 
Regulatory Enforcement at (202) 564-8709. 

Attachments 

cc: C. Holmes (2242A) 
T. Kelly (2131) 
J. Ketcham-Colwill (61 03) 
T. Smith (MD-12) 
J. Walke (2344) 

http://www.epa.gov/ttn/oarpg


Addressees: 

Director, Office of Ecosystem Protection, Region I 

Director, Environmental Planning and Protection Division, Region II 

Director, Air Protection Divis ion, Region III 

Director, Air, Pesticides, and Taxies Management Division, Region IV 

Director, Air and Radiation Division, Region V 

Director, Multimedia Planning and Permitting Division, Region VI 

Director, Air, RCRA and Taxies Division, Region VII 

Ass istant Regional Administrator, Office of Pollution Prevention, State, and Tribal Assistance, 


Region VIII 

Director, Air and Toxics Division, Region IX 

Director, Office of Air Quality, Region X 

Regional Counse ls, Regions I-X 

Director, Office of Environmental Stewardship, Region I 

Director, Division of Enforcement and Compliance Assurance, Region 11 

Director, Enforcement Coordination Office, Region III 

Director, Compliance Assurance and Enforcement Division, Region VI 

Director, Enforcement Coordination Office, Region VII 

Assistant Regional Administrator, Office of Enforcement, Compliance 


and Environmental Justice, Region VIII 

Enforcement Coordinator, Office ofRegional Enforcement Coordination, Region IX 






GUIDANCE FOR STATES AND LOCAL AGENCIES TO USE FOR 

GENERAL PERMITS AND PROHIBITORY RULES 


Table 1. Guidance For Gasoline Service Stations 

lfyour regulations 
require these types of 
controls . .. 

. .. and the 
major source 
cutoff in tons 
per year is .. . 

. . . then the EPA guideline for a 
prohibitory r ule or general permit 
cutoff in gallons per month is: 

Uncontrolled 100 tpy VOC 380,000 
50 tpy voc 190,000 
25 tpy voc 95,000 
lOtpy voc 38,000 

Stage I vapor recovery 100 tpy voc 630,000 
50tpy VOC 310,000 
25 tpy voc 160,000 
10 tpy voc 63,000 

Stage I and Stage II 
vapor recovery 100 tpy voc 2,900,000 

50 tpy voc 1,500,000 
25 tpy voc 740,000 
10 tpy voc 290,000 

Table 1 applies to facil ities for which 90 percent or more ofvolatile organic compounds (VOC) 
emissions come from gasoline service station operations. 

NOTES ON TABLE l : 

1. There are probably very few uncontrolled gas stations in areas where the cutoff is l 0, 25, and 
50 tons per year VOC because Stage I and Stage II vapor recovery is required by the Act. The EPA 
made the calculations for "uncontrolled" in these areas to address any small stations that may be 
exempted by State regulations. 

2. The EPA calculated the cutoff at 50 percent of major source threshold. The calculations are 
discussed in the technical support document. 



 

Table 1 Continued Page 2 

3. State and local prohibitory rules and general permits must require records sufficient to ensure that 
the cutoff can be enforced. The EPA guidelines on "practical enforceability" considerations are 
contained in a January 25, 1995 memorandum from EPA's Office ofEnforcement and Compliance 
Assurance (OECA) entitled "Guidance on Enforceability Requirements for Limiting Potential to Emit 
Through SIP and Section 112 Rules and General Permits." 

4. Where the cutoffs are contingent on stage I and/or stage II vapor recovery, the EPA recommends 
that general permit and prohibitory rule limits include a cross-reference to the applicable stage I and 
stage II regulations. 



Table lA. Guidance For Gasoline Stations Not Requiring Notifications 

Under General Permits and Prohibitory Rules 


lfyou own or 
operate a 
gasoline service 
station ... 

. . . and the type of 
vapor recovery 
required by SIP 
regulations is . . . 

... and you are a 
State or local area 
whose major source . 
cutoff for VOC in tons 
per year is: 

... then no formal 
notification is required by 
a State or local agency's 
prohibitory rule or general 
permit, if the number of 
refueling positions is no 
more than: 

No controls 100 17 

No controls 50 9 

No controls 25 4 

No controls 10 2 

Stage I 100 29 

Stage I 50 14 

Stage I 25 7 

Stage I 10 3 

Stage I and Stage II 100 134 

Stage I and Stage II 50 67 

Stage I and Stage II 25 34 

Stage I and Stage II 10 13 



Table lA Continued Page 2 

NOTES ON TABLE 1A: 

I. The EPA calculations (see attached technical support document) concluded that it is a reasonable 
likelihood that sources meeting the size cutoffs in table lA would not exceed the suggested 
throughput limits in table 1. fn addition, sources meeting this description already keep records on 
gasoline sales that agencies can use to confirm that the limits are not exceeded. The EPA, States and 
localities have readily available sources of information to identify existing gas stations. Based upon 
these considerations, the EPA considers sources meeting the size cutoffs in table I A as a lower 
regulatory priority. Accordingly, the EPA suggests those gas stations meeting these size cutoffs may 
be exempted from notification requirements by State prohibitory rules and general permits. (If 
exempted, owners of these stations would not be required to submit a written notification accepting a 
throughput limit). 

2. The number of "refueling positions" means the number ofcars that could refuel at the same time. 
For example, a typical service station island with two dispensers has three nozzles on each side of both 
dispensers. Such a two-dispenser design has four "refueling positions" because a maximum of four 
vehicles could be refueling at any given time. If the island had three dispensers with three nozzles on 
each side of each dispenser, this would be six refueling positions because six vehicles could refuel at 
once. 

3. The calculations for this table assume that the location where the gasoline refueling is a service 
station with only trivial emissions from other sources and does not contain other significant sources of 
emissions. Do not rely on this table unless gasoline loading and refueling emissions cause 90 percent 
or more of your VOC emissions. 



Table 2. Guidance For Bulk Gasoline Plants 


For bulk 
gasoline plants 
. . . 

If the major 
source cutoff is 
... 

. . then the EPA guideline for a prohibitory 
r ule or general permit cutoff is ... 

[All areas] the basic definition of a bulk plant. That is, a 
source owner agreeing to limit the amount of 
gasol ine loaded to no more than 20,000 gallons 
per day is a minor source. 

Table 2 applies to bulk distribution facilities for which 90 percent or more of VOC emissions come 
from bulk loading and unloading of gasoline. 

NOTES ON TABLE 2: 

1. This guideline is based upon calculations that presume that reasonably available control technology 
(RACT) controls are required in all ozone nonattainment areas (see attached technical support 
document). 

2. The calculations assume that the RACT regulations follow the control technique guideline (CTG), 
under which vapor balance is required for outgoing trucks when the bulk plant has a throughput 
greater than 4000 gallons per day. For areas with 10, 25, and 50 tons per year VOC major source 
cutoffs, the above guideline is sensitive to this assumption. If vapor balance is not required for 
outgoing trucks when the bulk plant has a throughput greater than 4000 gallons per day, prohibitory 
rules and general permits should contain a different cutoff that takes this into account. In any case, 
general permit and prohibitory rule limits at the 20,000 gallon limit should include a cross-reference to 
the applicable RACT regulation where such regulations are in place. 

3. State and local prohibitory rules and general permits must require records sufficient to ensure that 
the cutoff can be enforced. The EPA guidelines on "practical enforceability" considerations are 
contained in a January 25, 1995 memorandum from EPA's OECA entitled "Guidance on 
Enforceability Requirements for Limiting Potential to Emit Through SIP and Section 112 Rules and 
General Permits." 



  

 

Table 3. Guidance For Printing, Publishing And Packaging Operations 


For this type of ... and for this ... EPA's guideline for a simplified screening approach 
printing, major source cutoff in a genera l permitor prohibitory rule would limit usage 
publishing and ... to the following amounts in any 12-month rolling 
packaging period*: 
operation .. . 

Sheetfed 100 tpy VOC 14,275 gallons ofcleaning solvent and fountain solution 
(nonheatset) additives 
offset 
lithography 50 tpy voc 7125 gallons of cleaning solvent and fountain solution 

additives 

25 tpy voc 3550 gallons of cleaning solvent and fountain solution 
additives 

10 tpy voc 1425 gallons of cleaning solvent and fountain solution 
additives 

25 tpy total HAP 3333 gallons of all hazardous air pollutant (HAP) containing 
materials 

10 tpy single HAP 1333 gallons ofmaterial containing any one HAP 

Nonheatset web 
offset 
lithography 

100 tpy voc 14,275 gallons of cleaning solvent and fountain solution 
additives 

50 tpy voc 7125 gallons of cleaning solvent and fountain solution 
additives 

25 tpy voc 3550 gallons of cleaning solvent and fountain solution 
additives 

10 tpy voc 1425 gallons of cleaning solvent and fountain solution 
additives 

25 tpy total HAP 3333 gallons of all HAP containing materials 

10 tpy single HAP 1333 gallons of material containing any one HAP 



For this type of 
printing, 
publishing and 
packaging 
operation . . . 

and for this 
major source cutoff 
.. . 

EPA's guideline for a simplified screening approach 
in a general permit or prohibitory rule would limit usage 
to the following amounts in any 12-month rolling 
period*: 

Heatset web 100 tpy VOC 100,000 lbs of ink, cleaning solvent, and fountain solution 
offset additives 
lithography --
uncontro lied 50 tpy VOC 50,000 lbs of ink, cleaning solvent, and fountain solution 

additives 

25 tpy voc 25,000 lbs of ink, cleaning solvent, and fountain solution 
additives 

10 tpy voc 10,000 lbs of ink, cleaning solvent, and fountain solution 
additives 

25 tpy total HAP 3333 gallons of all HAP containing materials 

10 tpy single HAP 1333 gallons of materials containing any one HAP 

Screen printers 100 tpy voc 14,275 gallons of the sum of: (a) solvent based inks; (b) 
cleaning solvent; (c) adhesives; and (d) coatings 

50 tpy voc 7, 125 gallons of the sum of: (a) solvent based inks; (b) 
cleaning solvent; (c) adhesives; and (d) coatings 

25 tpy voc 3,550 gallons of the sum of: (a) solvent based inks; (b) 
cleaning solvent; (c) adhesives; and (d) coatings 

10 tpy voc 1,425 gallons ofthe sum of: (a) solvent based inks; (b) 
cleaning solvent; (c) adhesives; and (d) coatings 

25 tpy total HAP 3,333 gallons of all HAP-containing materials 

1 0 tpy single HAP 1,333 gallons of materials containing any one HAP 



For this type of ... and for this ... EPA's guideline for a simplified screening approach 
printing, major source cutoff in a general permit or prohibitory rule would limit usage 
publishing and ... to the following amounts in any 12-month rolling 
packaging period*: 
operation ... 

Flexography and 
rotogravure --
water-based or 

100 tpy voc 400,000 lbs of the sum of: (a) inks; (b) coatings; and (c) 
adhesives 

UV-cured inks, 
coatings and 
adhesives 

50 tpy VOC 200,000 lbs of the sum of: (a) inks; (b) coatings; and (c) 
adhesives 

25 tpy voc 100,000 lbs of the sum of: (a) inks; (b) coatings; and (c) 
adhesives 

10 tpy voc 40,000 lbs ofthe sum of: (a) inks; (b) coatings; and (c) 
adhesives 

25 tpy total HAP 3,333 gallons ofall HAP-containing materials 

10 tpy single HAP l ,333 gallons ofmaterials containing any one HAP 

Flexography and 
rotogravure --
solvent inks --
uncontrolled 

100 tpy voc 

50 tpy voc 

25 tpy voc 

10 tpy voc 

25 tpy total HAP 

10 tpy 
single HAP 

100,000 lbs ofthe sum of: (a) ink; (b) coatings; (c) 
adhesives; (d) dilution solvents; and (e) cleaning solvents 

50,000 lbs of the sum of: (a) ink; (b) coatings; (c) adhesives; 
(d) dilution solvents; and (e) cleaning solvents 

25,000 lbs of the sum of: (a) ink; (b) coatings; (c) adhesives; 
(d) dilution solvents; and (e) cleaning solvents 

10,000 lbs ofthe sum of: (a) ink; (b) coatings; (c) adhesives; 
(d) dilution solvents; and (e) cleaning solvents 

3,333 gallons of all HAP-containing materials 

1,333 gallons of materials containing any one HAP 

*Table 3 applies to facilities for which 90 percent or more of VOC and HAP emissions come from the 
listed type of printing, publishing, and packaging operation, and from the materials indicated in the 
right-hand column. In determining whether this screening approach can be used, be careful to ensure 
that VOC and HAP emissions from materials not listed in the right-hand column (or other VOC or 
HAP sources present at the facility) do not exceed I 0 percent of the total facility emissions. 



If any ofthe screening levels is exceeded or if there is a combination of printing technologies (e.g., 
lithography and flexography, or water-based and solvent-based flexography operations) used in the 
same facility, then a more detailed approach is needed (see note 2). 

NOTES ON TABLE 3: 

I. These guidelines represent a simplified screening approach. Thi s means that these cutoffs represent 
conservative calculations that would ensure that printers accepting these screening cutoffs as limits 
would be considered minor sources if records are kept of material usage. 

2. A more sophisticated system of prohibitory rule or general permit limit is possible for sources 
exceeding these levels, but for which emissions remain well below the major source threshold. For 
such sources, who are willing to keep records of not only material usage but also the content of those 
materials, prohibitory rules may establish a 50 percent emissions cap. The technical support document 
includes equations to use in establishing that sources would remain below the 
50 percent limitation. Note that emission calculations under this approach would use the actual 
density ofeach material used, rather than the "default" densities assumed in the technical support 
document. This more detailed approach must be used where any of the screening levels are exceeded, 
or there is a combination of printing technologies (e.g., lithographic and flexographic or water-based 
and solvent-based flexographic) present in the same facility. 

3. The EPA is working on software that could be used by printers to demonstrate that emissions arc 
below the screening cutoffs, or below the 50 percent cap. 

4. State and local prohibitory rules and general permits must require records sufficient to ensure that 
the cutoff can be enforced. The EPA guidelines on "practical enforceability" considerations are 
contained in a January 25, 1995 memorandum from EPA's OECA entitled "Guidance on 
Enforceability Requirements for Limiting Potential to Emit through SIP and Section 112 Rules and 
General Permits." 

5. Note that the cutoffs for non-heatset sheetfeed and web-offset lithography do not require tracking 
of ink usage. As noted in the attached technical support document, only a small portion of the VOC 
content in ink is emitted for this type ofprinting, publishing, and packaging operation. Consequently, 
the EPA expects that more than 90 percent of emissions will be covered even if ink usage was not 
tracked. (Note that the screening approach can only be used if the materials in the right-hand column 
constitute more than 90 percent ofemissions). In addition, the screening levels in the right-hand 
column are calculated at 50 percent of the major source threshold, and therefore provide a sufficient 
"cushion" to account for ink emissions. 

6. Coatings use in printing and packaging operations are subject to the above table 3 cutoffs, rather 
than those in table 4. 



7. The following industry trade groups have offered to provide their members with further 
information on this table: Gary Jones, Graphic Atts Technical Foundation ( 412) 741-6860; Marcia 
Kinter, Screenprinting and Graphic Imaging Association Internationa l (703) 359-1313; Dr. Doreen 
Monteleone, Flexographic Technical Association (516) 737 -6020; Kelley Clark, Newspaper 
Association ofAmerica (703) 902-1833; Ben Cooper, Printing Industries of America (703) 5 19-81 15; 
Monica McCabe, National Association of Printers and Lithographers (20 I) 444-6804. 



Table 4. Guidelines For Surface Coating 


For surface coating, 
the "limiting case 
pollutant" is ... 

and the EPA guideline for a simplified screening cutoff for 
prohibitory rules and general permits would limit usage of 
coatings to: 

l 0 TPY single HAP 250 gallons of coatings per month or 
3000 gallons of coatings per 12-month period 

[See note 4 for description of more detailed approach] 

Table 4 applies to facilities for which 90 percent or more of HAP emissions come from surface 
coatings. 

NOTES ON TABLE 4: 

I. These guidelines represent a simplified screening approach. This means that these cutoffs represent 
conservative calculations that would ensure that surface coaters accepting these screening cutoffs as 
limits would be considered minor sources, and would only need to keep records of material usage. 

2. The guidelines are derived in part from an assumption that 6 pounds per gallon as the worst-case 
value for any individual HAP. These guidelines should not be relied upon if the State or local agency 
or source has data indicating that coatings used could exceed this level. The EPA recommends 
including 6 pound per gallon individual HAP limit in general permits and prohibitory rules. 

3. "Coatings" means coatings plus diluents plus cleanup solvents. 

4. A more sophisticated system of prohibitory rule or general permit limits is possible for sources 
exceeding these levels, but for which emissions remain well below the major source threshold. For 
such sources, who are willing to keep records of not only material usage but also the content of those 
materials, prohibitory rules may establish a 50 percent emissions cap. 

5. State and local prohibitory rules and general permits must require records sufficient to ensure that 
the cutoff can be enforced. The EPA guidelines on "practical enforceability" considerations are 
contained in a January 25, 1995 memorandum from EPA's OECA entitled "Guidance on 
Enforceability Requirements for Limiting Potential to Emit Through SIP and Section 112 Rules and 
General Permits." 



 Table 4A. Guidance For Auto Body Shops Not Requiring Notifications Under
 
General Permits And Prohibitory Rules 


Ifyou own this type of auto body 
shop .. . 

then no formal notification is 
required by a State or local agency's 
prohibitory rule or general permit, 
if: 

Business entirely, or almost 
entirely, for collision repairs 

. . . your shop has two or fewer bays 
devoted to painting. 

Substantial portions of business 
devoted to repainting entire 
vehicles 

. . . your shop has only one bay 
devoted to painting. 

All auto body shops .... your shop does not have the 
physical or operational capacity to do 
more than 50 jobs per week 

NOTES ON TABLE 4A: 

1. The values in this table are for facilities involved in automobile repair and are not appropriate for 
facilities capable of painting much larger surfaces, such as buses or earthmoving equipment. 

2. The values in this table assume that nearly all of the VOC and HAP emissions from your shop come 
from coatings (including diluents and cleanup solvents). Do not rely on this table if more than 90 
percent ofyour VOC and HAP emissions do not come from coatings, diluents and cleanup solvents. 

3. The EPA calculations (see attached technical support document) concluded that facilities meeting 
the above descriptions would have a reasonable likelihood ofcomplying with the limits contained in 
table 4. Accordingly, the EPA suggests that these sources are a relatively low regulatory priority, and 
that sources meeting these guidelines may be exempted from notification requirements in State 
prohibitory rules or general permits. 

4. Facilities should not rely on these values in cases where the shop is capable ofhandling 
substantially more jobs per week than a typical facility. Caution should be given especially in using 
these values for facilities that routinely perform more than 50 jobs per week. 



Table 5. Guidelines For Degreasing Operations 


For degreasing . .. for the following ... the EPA guideline for a simplified 
operations major source cutoff 

... 
screening cutoff for prohibitory rules and 
general permits would limit usage of 
degreasing solvent (from the entire plant) 
in any 12-month rolling period to 

10 TPY single HAP 2200 gallons ofany one solvent-containing 
material (if no halogenated solvents) 

1200 gallons (ifcontains perchloroethylene, 
1,I,1-TCA, methylene chloride, or TCE) 

AND 

25 TPY total HAPs 5400 gallons of any combination of solvent-
containing materials (if no halogenated 
solvents) 

2900 gallons (ifhalogenated included) 

Table 5 (except as noted in note 2 below) applies to facilities for which 90 percent or more of VOC 
and HAP emissions come from degreasing. 

NOTES FOR TABLE 5: 

I. These values were calculated originally by California agencies for the California model prohibitory 
rule (see attached technical support document). 

2. These cutoffs provide a simplified method for sources for which degreasing constitutes nearly all of 
the emissions from a given site. A more sophisticated approach to prohibitory rules or general permits 
is possible for sites having significant contributions from both coating and degreasing sources. Such 
an approach would involve a 50 percent "cap" on emissions with documentation of material content 
and usage. An example approach for documenting that emissions are under such a 
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"cap' ' is contained in an EPA policy memorandum of October 15, 1993 entitled "Guidance for State 
Rules for Optional Federally-Enforceable Emissions Limits Based on Volatile Organic Compound 
Use," issued by D. Kent Berry, Acting Director, Air Quality Management Division. 

3. State and local prohibitory rules and general permits must require records sufficient to ensure that 
the cutoff can be enforced. The EPA guidelines on "practical enforceability" considerations are 
contained in a January 25, 1995 memorandum from EPA's OECA entitled "Guidance on 
Enforceability Requirements for Limiting Potential to Emit Through SIP and Section 112 Rules and 
General Permits." 



 

 

Table 6. Guidance For Cotton Gins 


For cotton gins with 
the following 
configuration ... 

... if the major cutoff 
for PM-10 is ... 

... then the EPA prohibitory r ule 
and general permit guideline fo r 
throughput, in bales of cotton 
ginned over a cotton ginning season, 
is .. . 

Cyclones on all 
exhaust points 

Screened drums or 
cages on battery 
condenser and lint 
cleaner, cyclones on 
all other exhausts 

100 tpy PM-10 

70 tpy PM-10 

1OO tpy PM-10 

70 tpy PM-10 

90,000 bales 

63,000 bales 

72,000 bales 

50,000 bales 

Table 6 applies to facilities for which 90 percent or more of particles with an aerodynamic diameter 
less than or equal to a nominal I 0 micrometers (PM-10) emissions come from cotton ginning 
operations. 

NOTES FOR TABLE 6: 

1. For a more detailed description of the two configurations listed above, please refer to EPA's 
AP-42 document, section 9.7. 

2. State and local prohibitory rules and general permits must require records sufficient to ensure that 
the cutoff can be enforced. EPA guidelines on "practical enforceability" considerations are contained 
in a January 25, 1995 memorandum from EPA's OECA entitled "Guidance on Enforceability 
Requirements for Limiting Potential to Emit Through SIP and Section 112 Rules and General 
Permits." 

3. The EPA calculated the 72,000 and 90,000 ton cutoffs based upon the upper end of the range from 
available tests. EPA believes these numbers are very conservative (worse than the typical "worst-
case") and should ensure that there is a very low probability that a cotton gin limited to these levels 
would have a potential to emit major amounts. To reduce this probability even further, State and local 
agency prohibitory rules should ensure that the cutoff is not relied upon by the source in cases where: 
(I) the source owner, or a State or local agency has data for an individual source indicating major 
emissions at the cutoff; or (2) there are unique circumstances that would lead to greater emissions than 
for a typical plant design. 



Table 7. Guidance For Oil And Natural Gas-Fired Boilers With Capacity 

That Is No More Than 100 million BTUs per hour 


For boilers capable ... if the major ... then EPA's guidelines for 
ofburning .. . source cutoffs are .. . prohibitory rule and general permit 

cutoffs are the following 12-month 
rolling limits: 

NATURAL GAS 100 tpy NOx 710 million cubic feet 
ON LY 100 tpy SO2 

50 tpy NOx 360 million cubic feet 
100 tpy SO2 

25 tpy NOx 180 million cubic feet 
100 tpy SO2 

10 tpy NOx 71 million cubic feet 
100 tpy SO2 

DISTILLATE OIL 100 tpy NOx 700,000 gallons 
ONLY 100 tpy SO2 

50 tpy NOx 700,000 gallons 
100 tpy SO2 

25 tpy NOx 700,000 gallons 
100 tpy SO2 

10 tpy NOx 500,000 gallons 
100 tpy SO2 

RESIDUAL OIL 100 tpy NOx 160,000 gallons 
ONLY 100 tpy SO2 

50 tpy NOx 160,000 gallons 
100 tpy SO2 

25 tpy NOx 160,000 gallons 
100 tpy SO2 

10 tpy NOx 160,000 gallons 
100 tpy SO2 



For boilers capable ... if the major ... then EPA's guidelines for 
of burning . .. source cutoffs are prohibitory rule and general per mit 

cutoffs are the following 12-month 
rolling limits: 

NATURAL GAS 100 tpy NOx 630 million cubic feet AND 
AND DISTILLATE 100 tpy SO2 600,000 gallons distillate 
OIL ONLY 

50 tpy NOx 320 million cubic feet and 
100 tpy SO2 260,000 gallons distillate 

25 tpy NOx 160 million cubic feet and 
100 tpy SO2 130,000 gallons distillate 

10 tpy NOx 65 million cubic feet and 52,000 
100 tpy SO2 gallons distillate 

NATURAL GAS 100 tpy NOx 650 million cubic feet and 
AND RESIDUAL 
OIL ONLY 

100 tpy SO2 160,000 gallons residual 

50 tpy NOx 300 million cubic feet and 
100 tpy SO2 160,000 gallons residual 

25 tpy NOx 150 million cubic feet and 
100 tpy SO2 160,000 gallons residual 

10 tpy NOx 51 million cubic feet and 
100 tpy SO2 51,000 gallons residual 

NATURAL GAS, 100 tpy NOx 650 million cubic feet and 
RESIDUAL AND 
DISTILLATE 

100 tpy SO2 160,000 gallons residual 

50 tpy NOx 300 million cubic feet and 
100 tpy SO2 160,000 gallons residual 

25 tpy NOx 150 million cubic feet and 
100 tpy SO2 160,000 gallons residual 

10 tpy NOx 51 million cubic feet and 
100 tpy SO2 51,000 gallons residual 

Table 7 applies to facilities where 90 percent of air emissions come from oil and natural gas-fired 
boilers with a capacity less than 100 million BTUs per hour. 

NOTES FOR TABLE 7: 



 1. For the combustion source categories listed above, please note that the tables cover limits for 
boilers only and the fuels listed only. These fuel use limits are not applicable to other types of 
combustion devices such as engines and gas turbines, and are not applicable to facilities combusting 
waste oil. 

2. The values listed in italics may be adjusted by States to take into account State and local fuel sulfur 
regulations. As explained in further detail in the technical support document, EPA calculated these 
values based upon worst-case sulfur content. Typically allowed su lfur-in-fuel values are less than 
those used in these calculations. 

3. State and local prohibitory rules and general permits must require records sufficient to ensure that 
the cutoff can be enforced. The EPA guidelines on "practical enforceability" considerations are 
contained in a January 25, 1995 memorandum from EPA's OECA entitled "Guidance on 
Enforceability Requirements for Limiting Potential to Emit Through SIP and Section 112 Rules and 
General Permits." 

4. The guidelines are for the combined fuel use for all boilers at a given facility. 



Table 7 A. Boilers Not Needing Legal Limits On The Amount Of Fuel Burned 


If you own or operate a 
boiler or group of boilers, 
and are capable of burning 
the following ... 

and you are located in an 
area whose major source 
cutoff for NOx is the 
following ... 

. . . then you are a minor 
source if the TOTAL 
COMBINED boiler 
capacity, in million BTUs 
per hour is no more than: 

Natural gas only 25, 50, or 100 tons per year 25 

Natural gas only 1 0 tons per year 10 

Distillate oil, or a 
combination ofdistillate fuel 
and natural gas 

[All areas] 10 

Residual oil, or a combination 
ofresidual oil 

[All areas] 5 

NOTES ON TABLE 7A: 

The calculations for this table are based upon calculations of nitrogen oxides (NOx) and SO2 

emissions. The calculations assume that most of the emissions of these pollutants from your plant 
come from boilers. Do not rely on this table unless boilers cause 90 percent or more ofyour NOx and 
so2 emissions. 



 
 

Table 8. Guidance For Hot Mix Asphalt Plants 


For asphalt plants, 
the following 
pollutants are the 
"limiting case" and .. 

... the EPA guideline for general 
permits and prohibitory rules is the 
following annual limit: 

100 tpy co 

100 tpy SO2 

100 tpy PMl0 
70 tpy PM10 

250,000 tons hot mix asphalt 
produced per 12-month rolling period 

Table 8 applies to facilities for which 90 percent or more of air emissions come from hot mix asphalt 
production, including associated fugitives. 

NOTES FOR TABLE 8: 

I. For asphalt plants, States must determine on a case-by-case basis whether the guidelines are 
appropriate for their situation because it is possible that particulates are the limiting pollutant for 
sources constructed before the 1973 applicability date for the new source performance standard 
(NSPS). The EPA could not, in developing this guidance, address the effect of each particulate SIP 
regulation for asphalt plants that may exist. Although EPA does not expect that there are many States 
or sources for which this is the case, these guidelines only cover sources subject to the NSPS unless 
the State has made a demonstration that the 250,000 ton cutoff assures minor source levels for pre-
NSPS sources. 

2. State and local prohibitory rules and general permits must require records sufficient to ensure that 
the cutoff can be enforced. The EPA guidelines on "practical enforceability" considerations are 
contained in a January 25, 1995 memorandum from EPA's OECA entitled "Guidance on 
Enforceability Requirements for Limiting Potential to Emit Through SIP and Section 112 Rules and 
General Permits." 

3. The EPA calculated the 250,000 ton cutoff based upon AP-42 factors. Because the AP-42 factors 
are the averages ofavailable tests, EPA included a margin to address sources whose emissions are 
greater than the average. State and local agency prohibitory rules should ensure that the cutoff is not 
relied upon by the source in cases where: (1) the source owner, or a State or local agency has data for 
an individual source indicating major emissions at the cutoff; or (2) there are unique circumstances 
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(for example, the presence of a large on-site generator) that would lead to greater emissions than for a 
typical plant design. 

4. Do not interpret this table as having any implications for minor source permitting. For example, as 
noted in the technical support document, sources meeting the above limit have the possibility to cause 
shmt-term violations of the ambient air quality standards for SO2• 




