TITLE V IMPLEMENTATION Q & A: Region IX
December 1995

Applicability

1. Are districts responsible for applicability determ nations of
del egated standards (e.g., what changes qualify as
reconstruction)?

Yes. Part of the district's inplenentation of any

del egated standard is making applicability

determ nati ons. G ven that applicability issues may be
difficult, EPA is available to assist districts in such
determ nati ons.

Pl ease note that EPA can take enforcenment action for
nonconpl i ance as a result of an incorrect applicability
determ nation. |If the incorrect applicability

determ nation is inadvertently included in a permt
shield, the permt will have to be reopened and revised.

2. \What should a permtting authority do if the actual nunber of
title V sources in the district is different than the nunber
initially estimated in the program submttal?

EPA consi ders the subject sources listed in the program
description to be an estinmate and expects that this
nunber may increase or decrease as districts and sources
nore closely evaluate title V applicability, especially
gi ven that sources nmay be nore closely eval uating

em ssions and taking synthetic mnor permt restrictions
during this period.

3. Do sources ever have to quantify fugitive dust fromroads?

Yes. Fugitive dust fromroads, and other non-HAP
fugitive em ssions, nust be counted in major source
determ nations if the fugitive em ssions are part of a
stationary source that is listed as one of the 27 source
categories under the definition of "major source."” (HAP
fugitives nust always be counted in applicability

determ nations.) However, once a source is determned to
be a major source, all em ssions, both fugitive and non-
fugitive, nust be quantified to the extent required by
permt application requirenments in section 70.5(c) and by
section I1.B.2 of the Inplenentation Wite Paper.



4.

Are all area (i.e., non-mgjor) sources subject to NSPS

deferred fromtitle V?

5.

No. Non-nmj or sources subject to pre-1992 NSPS are
deferred fromtitle V permtting (section 70.3(b)), wth
t he exception of solid waste incinerators subject to
permtting under section 129(e), which may not be
deferred or exenpted. Al NSPS pronulgated after July
21, 1992 will specify whether or not non-major sources
must obtain title V permts (section 70.3(b)(2)).

If a source is subject to and violating a NSPS, can the

source still use the NSPS requirenents to limt PTE and get out
of title V?

If a source is in violation of a NSPS, the source cannot
claimthat the NSPSis |limting its PTE. The source nust
| ook at both its actual and potential em ssions, absent
the NSPS |limts, to determne applicability. However,
once the source cones into conpliance with the NSPS, the
standard could be used to limt the source's PTE
Therefore, conpliance with a NSPS can exenpt a source
fromtitle Vif such conpliance nakes the source a m nor
sour ce.

Application

1

How shoul d nodifications at a source be incorporated into

permts if the changes are nade soon before permt issuance?

2.

After an application has been submtted and deened

conpl ete, the source continues to have an affirmative
obligation to supplenent or correct its application
(section 70.5(b)). If the source nakes changes at its
facility that would inpact the permt, the source nust
provide sufficient information to the permtting
authority to revise the draft permt accordingly. The
permtting authority has discretion to provide an

addi tional 30-day public review period in accordance with
the district's adm nistrative procedures. The permtting
authority nust, however, provide EPA with an additi onal
45-day review period when the proposed permt is revised.

Do sources ever have to quantify in a permt application

em ssions frominsignificant activities?

Sonetinmes. A source mght have to quantify em ssions
frominsignificant activities if the information is



needed to determne the applicability of requirenments or

fees. Also, emssions frominsignificant activities nust
al ways be considered in determning a source's potenti al

to emt for major source determ nations.

3. If all units at a facility are subject to general
requi renents, such as [imtations on visible em ssions, does each
i ndi vidual unit have to be listed in the permt?

No. The July 10, 1995 White Paper states in section
I1.B. 4. that "Provided the applicant docunents the
applicability of these [generic] requirenents and
describes the conpliance status as required by 70.5(c),
the individual emssions units or activities may be
excluded fromthe application, provided no other

requi renment applies which would mandate a different
result.” Specifically, insignificant and trivial
activities do not have to be listed. Units that are
subject to the general requirenents but are otherw se
unregul ated may be described as a group. Units that are
subject to unit-specific applicable requirenents as well
as the general requirenents should be |isted

i ndi vi dual |y.

Public Participation

1. If the permtting authority revises a draft permt as a
result of public coment or EPA objection, is the revised permt
subject to a second public coment period?

If a permt is significantly revised during or after the
public comment period, part 70 would require a second
comment period. The rationale is that a significantly
revised permt would be considered a draft permt, and
draft permts are required to go through public review
See section 70.7(h)(4). |In addition, EPA expects
permtting authorities to follow their existing |ocal
adm ni strative procedures on this issue.

2. Do districts have to provide copies of permt applications
and related materials upon request by an interested party? Can
districts charge for providing these docunents?

In keeping with public notice requirenents under section
70.7(h)(2), districts nust provide copi es upon request.
Districts may charge for copies in accordance with
State/district rules.



3. Must districts provide public notice when incorporating MACT
standards into title V permts since the MACT standards have
al ready undergone public review during their devel opnent?

Currently, part 70 requires permts to be "reopened" and
revised to incorporate new applicable requirenents such as
MACT standards (section 70.7(f)(1)(i)). The procedures for
reopening foll ow the sane procedures as apply to initial
permt issuance, including public notice and comrent
(section 70.7(f)(2)). However, the part 70 suppl enent al
proposal would change this requirenent by allow ng states
and districts to match public review to the conplexity of
the applicability determ nation. See August 31, 1995
Federal Register (60 FR 45549).

Compliance/Enforcement

1. Can both the district and EPA seek penalties for the sane
vi ol ati on?

Yes. However, as a policy matter, EPA generally wll not
overfile (take enforcenent action after a state/district has
al ready obtained penalties) if the district or state has
assessed penalties to reflect the seriousness of the
violation. EPA s policy on overfiling states that EPA wll
consider overfiling where state or |ocal penalties neet
certain criteria. (See "Tinely and Appropriate Enforcenent
Response to Significant Air Pollution Violators," John
Seitz, Drector, QAQPS, and Robert Van Henvion, Acting
Director, Cvil Enforcenent, February 2, 1992.)

2. If a source submts a conpliance schedul e for non-del egated
applicable requirenents (e.g., PSD, NSPS), does the district have
authority to incorporate the conpliance schedule into the permt
and enforce it?

Al districts wwth approved title V prograns have authority
to incorporate all applicable requirenents into title V
permts and have authority to enforce title V permts.
Appl i cabl e requi renents (even non-del egated requirenents)
incorporated into the permt via a conpliance schedul e may
be enforced by the district, even if the conpliance schedul e
was not approved by the district's hearing board.

3. If adistrict's regulation requires sources to use a specific
conpliance certification form does the permt need to restate
t he requirenent?



No. A source would be obligated by the district's
regul ation to use the specific conpliance certification
form The permt need only contain the requirenment to
submt a conpliance certification

4. How wi Il EPA handl e enforcenent before/after an application
is submtted?

EPA encourages sources to identify and correct nonconpliance
as soon as possible. At the time of permt application,
sources nust submt conpliance certifications. EPA guidance
on such certifications is contained in a nenorandum dat ed
July 3, 1995. The Wiite Paper (Section H) al so addresses
conpliance certification issues. |In any case, conpanies
wll remain subject to enforcenent actions for any past
nonconpl i ance.

Monitoring

1. Wiat is the status of the enhanced nonitoring rule? Are the
draft enhanced nonitoring protocols on the QAQPS TTN still under
consi deration?

EPA is working on a new approach to enhanced nonitoring,
known as " Conpliance Assurance Mnitoring" (CAM. EPA nade
public a draft CAMrul e on Septenber 13, 1995 and plans to
officially propose a rule in Decenber 1995. Pronulgation is
expected July 1996. The draft protocols that had been

pl aced on the OAQPS TTN are no | onger under consi deration
for inclusion in the enhanced nonitoring program For nore
i nformati on, contact Martha Larson at (415) 744-1238 or
Steven Frey at (415) 744-1140.

2. Does EPA recommend that periodic nonitoring require annual
source testing for all sources or other options such as a)
requi re no annual testing; b) require no em ssions testing, but
requi re annual and periodic paranmeter testing; or c) require
testing |l ess frequently than annual testing (every 3 years)?

Appropriate nonitoring wll depend on the units size and
applicable requirenents. In title V permts that have been
i ssued to date, one approach has been to require annual
testing and periodic paranmeter nonitoring for certain
sources, and recordkeeping in conbination with |ess frequent
testing for other smaller sources.



Alternative Operating Scenarios

1. Wiat is a reasonable nunber of alternative operating
scenari os? Can a "bookend" (i.e., normal and extrene scenari 0)
approach be used?

It is not necessary or practical to contenplate every
possi bl e scenario in the application, and not every scenario
will require alternative permt terns and conditions.
Permtting in the worst case avoids |isting many scenari os
that woul d be all owed under the worst scenario. As |long as
all applicable requirenments are net, the permt may rely on
the worst case scenario and need not al so reflect nornmal
operations. Moreover, alternative operating scenarios are
not needed at all if alternative operations do not violate
permt terns or conditions or create new applicable

requi renents. For instance, a source subject to an em ssion
rate limt may operate at varying capacities as long as the
rate i s not exceeded.

2. How should start-up operations be incorporated into part 70
operating permts? For exanple, if a source uses diesel fuel
during start-up operations only, and the source expects to go
through start-up a fewtinmes a year, how should the permt
address the diesel fuel use?

The permt nmay provide terns and conditions, including

em ssion and tinme limts, for start-up operations as an
alternative operating scenario as long as the alternative
operating scenario will not violate any applicable
requirenents (70.6(a)(9)(iii)). Aternatively, if start-up
operations are infrequent and short in duration, the permt
could contain a generic requirenent that the source neet al
applicable requirements during start-up (Wite Paper,
section I1.B.5.). If the use of diesel fuel during start-up
is neither addressed nor prohibited by the permt and it
does not violate any applicable requirenent, then a third
option would be to keep start-up operations off-permt.

3. Can new units, not yet |ocated at the source, be incorporated
into the permt as alternative operating scenari os?

Yes. Alternative operating scenarios may be used to provide
advanced approval of construction or nodification subject to
new source review. The permtting authority would
essentially be approving a construction permt in advance
and placing its ternms within the operating permt. "Advance
NSR' nmust be consistent with the District's existing NSR



regul ations. For further discussion, see the August 29,
1994 (59 FR 44472) and August 31, 1995 (60 FR 45544)
proposed revisions to part 70.

4. \Wat level of detail is needed for alternative operating
scenari 0s?

The ternms and conditions of each alternative operating
scenari o nmust be sufficient to ensure conpliance with al
applicable requirements and part 70. Alternative operating
scenarios are subject to the same information requirenents
as the primary operating scenario. See section 70.5(c) for
permt application requirenents.

SIP

1. How should permt conditions be witten where the SIP differs
fromcurrent district rules?

The California title V task force is currently developing a
solution to this problem One option would be to list the
SIP requirenents in the federally enforceable portion of the
permt and the District version of the requirenents in the
district-only portion of the permt. The permt would then
need to contain a sunset provision stating that the district
requi renments will supersede the outdated SIP requirenents
once the District's new rules are approved into the SIP

This issue is discussed in nore detail in Section Il.B.6. of
the July 10, 1995 Wiite Paper.

NSR/PSD

1. If an ATC is issued under a district NSR rule that has not
been SI P-approved (but earlier version(s) of the rule have been
approved into the SIP), are the conditions of the ATC federally
enf or ceabl e?

If a district has an NSR rul e approved into the SIP, ATCs

i ssued under nore recent versions of the NSR rule are
federally enforceable even if the nore recent versions have
not been approved into the SIP. However this federal
enforceability is not equivalent to EPA approval of NSR
determ nati ons made under the nore recent version of the
rule. EPA may find these determ nations to be deficient,
especially if the nore recent version of the NSRrule is
significantly different fromthe SIP version.



2.

Are permts issued pursuant to a deficient, but SIP-approved,

NSR program federally enforceable? Mst the terns and
conditions of those permits be incorporated into title V permts?

3.

Yes. A fewdistricts nmay have NSR prograns approved into
their SIPs that do not fully nmeet EPA s current NSR

requi renents. Al though an NSR program may not be fully
consistent wth EPA s requirenments, permt conditions issued
under the Sl P-approved NSR program would still establish
federally enforceable requirenents. Additionally, if a
district has a Sl P-approved NSR rul e and has adopt ed
revisions to the NSR rule that have not yet been approved
into the SIP, permts issued under the revised rule would
al so establish federally enforceable requirenents. Again,
while these permts are federally enforceable, if they do
not neet the requirenents of EPA' s NSR gui dance, these
permts may not be considered to be adequate to establish
federally enforceable limts on potential to emt for the
pur poses of creating synthetic m nors.

Can a permtting authority conbine the processes for new

source review and operating permt nodifications?

NSPS

1

There are two options under the current part 70 to
streamline NSR and title V permt revision processes.

First, the permtting authority nmay enhance its new source
review process so that it neets the title V requirenents.
This can be done in either the new source review regulation
or the operating permt regulation. Changes subject to the
enhanced new source review procedures would satisfy both the
requi renents of new source review and the part 70

requi renents for permt nodifications. A second optionis
to provide for parallel processing. That neans that if a
source submts its new source review application and
application for atitle V permt nodification at the sane
time, the permtting authority can process the tw actions
si mul t aneously and may even issue a single public notice for
both actions. Please note that the revisions to part 70
proposed on August 31, 1995 will greatly streanline the two
processes.

To whom at EPA Region | X should districts direct questions

concer ni ng NSPS?

NSPS Del egati ons -- Cynthia Allen, (415) 744-1189



NSPS Applicability -- Steve Frey, (415) 744-1140
Mark Sins, (415) 744-1136

2. Can NSPS be del egated on a standard-by-standard basi s?
Yes.

3. If a NSPS sets a limt for natural gas, does the Iimt take
pi peline quality into account when setting limts and sanpling
requi renents for SO27?

Dependi ng on the subpart, EPA has tried to accommobdate this
issue in different ways. For Subpart GG pipeline quality
is not taken into account, however, in this case EPA all ows
del egat ed agencies to develop alternative schedul es for
gaseous fuel sanpling. Subparts affecting boilers avoid
this problemby not setting SO2 standards for units burning
gaseous fuels.

4. \Wen determ ning whether a source is reconstructed for

pur poses of NSPS applicability, does the source | ook at total
costs (including cost of construction) or equi pnent costs only;
are costs historical or replacenent; and nust the source include
the cost of new control equipnent required by any applicable
regul ati ons?

In Region I X's experience with NSPS, whenever a source
reconstructs, there is an increase in em ssions, thus
triggering NSPS applicability based on the term

"modification." |If districts have specific questions
regardi ng reconstruction, they should direct those questions
to Steven Frey at (415) 744-1140. |In any case, see section

60.15 for a definition of "reconstruction” under NSPS. The
cost calculation for reconstructionis limted to the
affected facility; costs are in present day dollars; and the
cal cul ation should include capital costs (including |abor)
but not the cost of any required control equipnent.

5. Is NSPS applicability simlar to MACT standard applicability
inthat it can apply on an em ssions unit, rather than a
facility-w de, basis?

Yes. Under the general provisions for NSPS, any stationary
source that contains an "affected facility" is subject to
NSPS. "Affected facility" is defined as "any apparatus to
whi ch a standard is applicable."”



6. Wiat is the definition of "nodification" under NSPS? Who
makes the determ nation whether a source is nodifying or
reconstructing?

NSPS ternms "nodi fication” and "construction"” are defined in
40 CFR section 60.2. 40 CFR section 60.5 states that EPA

w ||l make determ nations as to whether actions constitute
construction, reconstruction, or nodification. Sections

60. 14 and 60. 15 provide additional information on the terns
"modi fication" and "reconstruction."” If a district has
NSPS del egation for a particular standard, then the district
has the authority to determ ne what constitutes a

nmodi fication or reconstruction. |f the NSPS has not been
del egated, districts should consult with Region | X on these
determ nations. Please note that del egation of a NSPS does
not confer authority on a district to nake determ nations on
alternative emssion limts or test nethods.

Section 112/MACT

1. |Is there any docunent that describes EPA's analysis in
devel oping the section 112 source category |list or describes
whi ch sources/activities are included in each source category?

EPA has published two docunents that may assist districts
identify sources covered by individual MACT standards. The
first is a July 1992 docunent entitled, "Docunmentation for
Devel oping the Initial Source Category List" (EPA-450/3-91-
030). This background information docunent contains a |ist
of the pollutants expected to be emitted froma source
category and a general description (one paragraph) of each
source category. A second source of information is: "SCC
Code Menoranda to Acconpany the Gui dance Docunent for Source
Cl assification Codes for MACT Source Categories" (EPA

Em ssi on Standards Division, Decenber 30, 1994), a series of
menos devel oped to assign source category codes for use in

t he MACT database. Each nmeno descri bes a MACT source
category and any rel evant processes covered by that
category. Both of these docunents are available on the TTN.

2. |Is EPA planning to require non-major |ead snelters to apply
for and obtain title V permts?

Yes. The pronulgated | ead snelter MACT standard was sil ent
on the permtting issue which neans that all sources, non-
maj or and major, nust obtain atitle V permt. EPAis not
pl anning to defer or exenpt non-major |ead snelters from
title V.
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3.

|f a source is subject to a MACT standard based on its

sol vent usage, can the source get out of MACT by changing to a
solvent that is not regulated by the standard?

4.

Yes. |If a source switches to a different solvent not

regul ated by the standard, then the source would no | onger
be subject to the MACT standard. However, a source that
tenporarily switches solvents to delay conpliance with the
standard could be determ ned to be circunventing the
standard (See Section 112 General Provisions, 40 CFR
63.4(b)), and could be subject to enforcenent action.

Not e that EPA has a once-in-always-in policy for sources
that change their potential em ssions but continue to use a
sol vent regul ated by a MACT standard. The source would
remai n subject to the MACT standard unl ess the source
changes its applicability to the standard prior to the first
maj or conpliance date for a pronul gated standard. (See May
16, 1995 gui dance nenorandumentitled, "Potential to Emt
for MACT Standards -- CGuidance on Timng |Issues.")

W1 EPA devel op standard notification fornms for MACT

standards? How can districts ensure that they receive
notifications prior to receiving del egation of the MACT standard?

5.

EPA has devel oped nodel notification fornms for three MACT
standards: chrom um el ectropl ating, degreasing, and dry
cl eaning. The notification fornms are based on the

requi renents of the section 112 general provisions. EPA
devel oped fornms for the above three MACT standards because
they apply to nunmerous small businesses. The forns are

i ntended to assist such businesses interpret the
notification requirenments of the general provisions. EPA
does not believe that it is necessary to provide forns for
each MACT standard. Districts may nodify existing
notification forns for future MACT standards, including
adding a requirenent to send such forns to the district.

What is the status of litigation regarding the inclusion of

HAP fugitives in applicability determ nations?

On July 21, 1995, the D.C. Crcuit Court of Appeals issued a
decision in EPA's favor which maintains the status quo in
the section 112 general provisions and requires that sources
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count HAP fugitives in applicability determ nations. EPA
will not have to do a separate section 302(j) rul emaking.

Temporary/Portable Sources

1. If a portable source operates in nultiple districts/states,
how should it be permtted?

Portable unit is major -- Portable sources that are of

t henmsel ves nmj or sources are required to obtain title V
operating permts. A portable source could rely on a single
title V permt issued by its "hone" district or state. That
permt could be used in any other area as long as the permt
assures conpliance with all applicable requirenents in the
"host" district and the host district agrees to accept and
can enforce the outside permt. Another way to permt
portable sources is with general permts. |If the district
has issued a general permt that covers the portable unit,
then the portable unit would not need to obtain a separate
operating permt in that district.

Maj or _source visited by portable unit -- Portable sources
that are not by thensel ves maj or but operate at major
facilities should be incorporated into the host facility's
title V permt. Depending on the applicability of

requi renents, duration of operation, and content of the host
facility's permt, the portable source may be considered to
be a tenporary source and be able to operate off-permt if
it would not violate any applicable requirenents. (See

| mpl enentation Wiite Paper, I1.B.5 "Short Term
Activities.")

Miscellaneous

1. How are the ternms start-up and shut-down defined? Are the
terms ever defined in ternms of time? Should the definitions of
start-up and shut-down be included in the permt?

The terns "start-up" and "shut-down" are defined in various
regul ations where the terns are applicable. Wiile tinme is
usually a factor, definitions do vary. Permts should
contain or reference the definitions of "start-up" and
"shut-down" if the underlying applicable requirenent

regul ates or exenpts start-up or shut-down activities.

2. Are nobile sources that are permanently | ocated at stationary
sources subject to title V?
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Mobi | e source em ssions, such as tail pipe em ssions from

aut onobi l es, are regulated under title Il of the Clean Ar
Act and are therefore not subject to title V. However,

em ssions fromvessels that are servicing or associated with
an outer continental shelf facility are treated as part of
the stationary source. Portable stationary sources are al so
subject to title V.

3. Are there any special circunstances that would allow the
permtting authority to extend the tinme frame for permt issuance
(e.g., the source nakes a nodification at the tail end of the 3-
year transition period for permt issuance)?

Part 70 does not allow the permtting authority to extend
the permt processing tinme beyond 18 nonths, except in the
initial 3-year transition period. During the initial
transition period, final action nust be taken on all permt
applications wwthin the 3-year period and one third each
year (section 70.4(b)(11)(ii)). |If a source's nodification
cannot be incorporated into the final permt within the
given tine franmes, the permtting authority has discretion
to address the change as a permt revision or as a
reopening. |f the nodification is neither addressed nor
prohi bited by the permt, it can remain off-permt until
permt renewal .

4. How are districts' upset/breakdown rules viewed in terns of
the title V progran?

If a district's upset/breakdown rul e has been approved into
the SIP, it is an applicable requirenment under title V and
may continue to apply to SIP requirenents as it would in the
absence of a title V permt. The rule would not apply to

ot her applicable requirenents contained in title V permts.

5. Does the 5-year record retention requirenent for districts
cone fromthe Clean Air Act or part 70? Does EPA have any
intention to reduce this tine?

The 5-year record retention requirenent conmes frompart 70,
section 70.8(a)(3), which in turn is based upon the 5-year
statute of limtations for civil actions under federal |aw.
EPA has no plans to reduce this tinme period.
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