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Pursuant to Clean Air Act § 505(b)(2) and 40 CFR § 70.8(d), Save the Valley, Valley 

Watch and Sierra Club hereby petition the Administrator (“the Administrator”) of the United 

States Environmental Protection Agency (“U.S. EPA”) to object to the proposed Title V 

Operating Permit for the proposed source located at 487 Corn Creek, Bedford, Trimble County. 

The permit was proposed to U.S. EPA by the Commonwealth of Kentucky, Environmental and 

Public Protection Cabinet (the “Cabinet”). The petitioning organizations provided comments to 

the Cabinet on the draft permit. A true and accurate copy of those comments is attached. This 

petition is filed within sixty days following the end of U.S. EPA’s 45-day review period as 

required by Clean Air Act § 505(b)(2). The Administrator must grant or deny this petition within 

sixty days after it is filed.  

If the U.S. EPA Administrator determines that this permit does not comply with the 

requirements of the Clean Air Act (“CAA”) or 40 C.F.R. Part 70, he must object to issuance of 

the permit. See 40 C.F.R. § 70.8(c)(1) (“The [U.S. EPA] Administrator will object to the 

issuance of any permit determined by the Administrator not to be in compliance with applicable 

requirements or requirements of this part.”). The permit fails to comply with the applicable CAA 

requirements and/or the requirements of 40 C.F.R. Part 70 in a number of ways. First, the public 

participation requirements found in 40 C.F.R. § 70.7(h) and in Kentucky’s State Implementation 

Plan (“SIP”) were not complied with during the issuance of the permit. Second, the permit does 

not include the applicable NSR requirements. Finally, it violates U.S. EPA policy because it 

contains provisions that are not practically enforceable. For all of these reasons, the permit is not 

in compliance with the applicable federal requirements and the Administrator must object to it.  
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I. THE ADMINISTRATOR MUST OBJECT TO THE PERMIT BECAUSE THE 
PUBLIC PARTICIPATION REQUIREMENTS FOR ISSUING IT WERE NOT 
MET. 

 
The Administrator must object to the permit because the opportunity for public 

participation afforded by the Cabinet regarding the Permit violated state and federal Title V and 

PSD public participation requirements. 42 U.S.C. 7470(5), 401 KAR 52:020 Section 25 (citing 

401 KAR 52:100), 40 CFR 70.7(h), 401 KAR 52:100, 40 CFR 51.166.  These violations include 

a failure to make available for public review all information contained in the permit application, 

the final permit and supporting materials, 401 KAR 52:100 Section 8; and a failure to grant a 

meaningful extension of the minimum comment period, 401 KAR 52:100 Section 2(a). As a 

result of these procedural violations, the public could not review and comment on important 

aspects of the permit and the agency could not consider comments that the public otherwise 

would have submitted. Such comments and consideration could have resulted in a materially 

different permit than the final permit issued by the Cabinet, and ultimately in different levels of 

emissions coming from the permitted new unit.  

Public participation is at the core of the Clean Air Act’s Prevention of Significant 

Deterioration (“PSD”) program, whose purpose is to “assure that any decision to permit 

increased air pollution in any area … is made only after careful evaluation of all the 

consequences of such a decision and after adequate procedural opportunities for informed public 

participation in the decisionmaking process.” 42 U.S.C. § 7470(5). The Title V process 

prioritizes public participation as well: a Title V permit, permit modification or renewal “may be 

issued only if… the permitting authority has complied with the requirements for public 

participation” outlined by the federal Title V regulations. 40 C.F.R. § 70.7(a)(iii) and (h). The 
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Cabinet issued a single combined Title V/PSD permit; therefore, public participation 

requirements for both the PSD and Title V programs are applicable to the present case. 

Violations of public participation requirements compel the Administrator to object.  

Sierra Club v. Johnson, 2006 U.S. App. LEXUS 1380 (11th Cir. 2006) (vacating the U.S. EPA’s 

approval of a Title V permit that the state issued following a violation of public participation 

requirements).  The Administrator must object because the public’s lack of access to relevant 

information forecloses “meaningful assessment” of the issues and prevents the public “from 

making meaningful substantive comments.” See Sierra Club v. State Bd. of Forestry, 876 P.2d 

505, 519 (Cal. 1994); Friends of the Clearwater v. McAllister, 214 F. Supp. 2d 1083, 1089 (D. 

Mont. 2002). Where a state agency fails to comply with Clean Air Act public participation 

requirements in a permitting decision, the Administrator may not approve the final permit. See, 

e.g., Sierra Club, 2006 U.S. App. LEXIS 1380 (citing 40 C.F.R. § 70.7(a)(1)(ii) that “permitting 

authorities may not issue a Title V permit unless all of the public participation requirements” are 

satisfied and vacating the United State EPA order approving of the state’s Title V permit). The 

Administrator therefore must object to the Permit.  

A. Federal and State Regulations Governing Title V and Prevention of 
Significant Deterioration Permitting Decisions Require the Cabinet to 
Provide Adequate Opportunity for Public Participation. 

 
Title V federal regulations outline the minimum steps that state permitting authorities 

must take to ensure informed public participation. First, the regulations require that the 

permitting authority publish notice in a newspaper “and by other means if necessary to assure 

adequate notice to the affected public.” 40 C.F.R. § 70.7(h)(1). The notice must identify, among 

other things, contact information for “a person from whom interested persons may obtain 

additional information, including copies of the permit draft, the application, all relevant 
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supporting materials… and all other materials available to the permitting authority that are 

relevant to the permit decision.” 40 C.F.R. § 70.7(h)(2) (emphasis added). The regulations also 

mandate that the state permitting authority provide at least 30 days for public comment. 40 

C.F.R. § 70.7(h)(4).  

Giving effect to the Clean Air Act’s charge to include the public in PSD decisionmaking, 

federal regulations outline the minimum procedural requirements that all states must include in 

their State Implementation Plans (“SIPs”). 40 C.F.R. § 51.166(q). In permit cases, the reviewing 

body must make available in at least one location all materials the applicant submitted, the 

preliminary determination, and other materials considered in making the preliminary 

determination. 40 C.F.R. § 51.166(q)(2)(ii). The agency also must provide opportunity for the 

submission of written public comment and for comment at a public hearing, publish notice of 

these opportunities, and send a copy of the notice to the applicant and numerous affected public 

entities. 40 C.F.R. § 51.166(q)(2)(iii)-(iv). The reviewing body then must consider all timely 

submitted written comments and all comments received at any public hearing in making its final 

permit decision. 40 C.F.R. § 51.166(q)(2)(vi).  

Kentucky employs a single set of requirements to implement both the federal PSD and 

Title V public participation rules, which thus must be read consistently with the minimum 

federal requirements. 401 KAR 52:100; 401 KAR 52:020 Section 25 (referencing 401 KAR 

52:100 for requirements regarding public review of Title V permits). The Kentucky regulations 

are as follows. The Environmental and Public Protection Cabinet (“Cabinet”) must provide a 

“minimum of thirty (30) days for public comment” (emphasis added) and “prepare a response to 

the comments received during the comment period.” 401 KAR 52:100 Section 2(1). Notice of 

the comment period must be published in a newspaper of wide local circulation, id. at Section 
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4(1); the comment period must begin on the date the public notice is published and end thirty 

days after the publication date, assuming no extension under 401 KAR 52:100 Section 2(1)(a). 

Importantly, the Cabinet must “make available for public inspection all information… contained 

in the (a) Permit application; (b) Draft permit; and (c) Supporting materials.” Id. at Section 8. 

This information must be made available in its entirety at each of three locations: (a) the main 

office of the Cabinet in Frankfort, Kentucky; (b) the Cabinet’s regional office having jurisdiction 

over the source, in this case the Florence Regional Office due to the proposed unit’s location in 

Bedford, Kentucky within Trimble County; and (c) the local public library or office of the county 

clerk in the county where the source is located, here the Trimble County Clerk in Bedford. Of 

equal importance, the Cabinet must “consider all written comments received during the public 

comment period.” Id. at Section 2(3)(a). 

B. The Administrator Must Object to the Permit Because the Cabinet Failed to 
Provide Adequate Opportunity for Public Participation in the Trimble PSD 
Permitting Process.  

 
The Administrator must object to the permit because the public participation process was 

deficient in three ways. First, the Cabinet made neither the entire permit application nor all 

supporting materials available to Petitioners. Second, the Cabinet’s unresponsiveness and delay 

in responding to members of the public seeking to participate in the Trimble permitting decision 

violate the requirement for a 30-day minimum comment period. Third, the Cabinet unreasonably 

failed to meaningfully extend the comment period to correct its delays in providing information 

and informational omissions and to give the public adequate time to review the file. 

 6



1. The Administrator must object to the permit because the Cabinet made 
neither the entire permit application nor all supporting materials available 
to Petitioners. 

 
The Administrator must object to the permit because the Cabinet violated the requirement 

that it make available for public inspection all information contained in the permit application, 

draft permit, and supporting materials. 401 KAR 52:100, Section 8; 40 C.F.R. § 70.7(h)(2); 40 

C.F.R. § 51.166(q)(2)(ii). The Cabinet failed to make the complete permit application and 

supporting materials available to Petitioners. The permit information that the Cabinet provided to 

Sierra Club member Joan Lindop and expert Phyllis Fox on their separate visits to the Cabinet’s 

office was missing a CD-ROM that included carbon monoxide air quality modeling analyses. 

Petitioners learned of this disk’s existence in February 2006 in the course of discovery during a 

state administrative review of the Permit, when the Cabinet produced the disk as part of the 

permit administrative record. (Ex. B, Photocopy of CD-ROM; Ex. C, Prehearing Conference 

Report and Order Scheduling Inter Alia Formal Administrative Hearing.) The disk is dated 

November 7, 2005, indicating that the agency could not have made it available for the public 

comment period in August of the same year. (Ex. B.) An agency cannot rely on belated 

information to provide information or analysis that should have been subject to public review 

and comment as part of the initial decisionmaking process. See, e.g., Idaho Sporting Congress v. 

Alexander, 222 F.3d 562, 566-568 (9th Cir. 2000); Friends of the Clearwater, 214 F. Supp. at 

1089. 

Further, when Dr. Fox went to the Cabinet’s Frankfort office to obtain the full file in 

person, the Cabinet provided the permit application and a box of jumbled and disorganized 

documents, some of which clearly did not even belong in the Trimble permitting file. (Ex. D, 

Decl. of Phyllis Fox at ¶ 4.) While Dr. Fox was trying to copy the application for her use and 
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review, the office copying machine broke down. Id. at ¶ 6. Dr. Fox then tagged pages that she 

deemed the most important and made a public records request for them, asking that the Cabinet 

rush the pages to her as soon as copies could be made due to the impending comment deadline. 

Id. Dr. Fox made her request on the day of her visit, July 29, 2005; she received the requested 

copies during the third week of August, several days after the Cabinet finally had processed her 

request on August 15th, long after Sierra Club had filed its comments, and nearly two weeks 

after the comment period had closed. Id.; Ex. E, Commonwealth of Kentucky, Disposition of 

Request to Inspect Public Records. The combination of the jumbled, disorganized file, lack of 

readily available copies, lack of access to the copy machine and not providing the requested 

documents until after the close of the comment period truly cannot be said to qualify as making 

the complete file available to the public.  

The Cabinet additionally omitted key supporting materials from the permit information 

that it made available to Petitioners. In contrast to the jumbled box that it gave to Dr. Fox, the 

Cabinet did not provide Mrs. Lindop, a layperson, with any supporting materials. (Ex. F, Decl. of 

Joan Lindop at ¶ 7.) More specifically, the Cabinet did not include the “minor permit revision 

applications supporting the creditable emission decreases [in nitrogen oxides and sulfur 

dioxide]” that the department cites as the basis for the applicant’s “netting” calculations. 

(Commonwealth of Kentucky, Division of Air Quality, Response to Comments on the Title V 

Permit No: V-02-043 Revision 2, at 4 (Nov. 17, 2005).) These minor permit revision applications 

neither were in the application provided to Ms. Lindop when she went to the Cabinet’s Frankfort 

office as noted above, nor in the box of jumbled documents that the Cabinet gave to Dr. Fox at 

the same office. (Exs. F at ¶ 7 and D at ¶ 4.) The mere presence of these documents in some file 

room at the agency is not making the documents “available” to the public, as the public must rely 
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on agency representatives to retrieve the relevant file(s). Nor should a member of the public, who 

may have little to no experience with air permits, bear the burden of having to request each 

relevant document by name. The agency alone knows which information it used in making its 

permit decision and it is the agency’s duty to make that information available.  

Other supporting materials absent from the public permit file were LG&E’s plan for 

periods of startup and shutdown, as well as the operating and maintenance procedures and 

manufacturer’s recommendations for the proposed unit’s equipment. In its Response to 

Comments, the applicant and the Cabinet acknowledge the absence of a startup and shutdown 

plan in the materials subject to public review during the July-August 2005 comment period. 

(Response to Comments, at 23-24.) The Cabinet in addition has recognized the need for public 

review of these materials by committing to make the plan available for public review once 

LG&E has submitted a plan. Id. An agency, however, cannot issue a final decision and later 

provide materials for review: the issued decision necessarily and improperly relied on 

information that was not subject to public comment. See, e.g., Idaho Sporting Congress, 222 

F.3d 562; Friends of the Clearwater, 214 F. Supp. at 1089; Sierra Club v. State Bd. of Forestry, 

876 P.2d at 519 (participation requirements are violated where an agency fails to provide 

information important to its decision). 

In the words of the Eleventh Circuit, the agency’s position on its failures to provide all 

relevant information seems to be that “too late can still be close enough for government work” 

and “not much harm, not much foul.” Sierra Club v. Johnson, 2006 U.S. App. LEXIS 1380, *11 

and *25 (11th Cir. 2006). This position is unacceptable. See, e.g., id.; Grazing Fields Farm v. 

Goldschmidt, 626 F.2d 1068 (1st Cir. 1980) (agency cannot base its decision on analyses that 

were not subject to public review); Sierra Club, 2006 U.S. App. LEXIS 1380, *38-40 (state Title 
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V permitting authority must make available to the public during the comment period all 

information that the agency used in the permit review process). As a result of the above 

omissions during the comment period, the public could not provide meaningful comment on the 

permit. For instance, lacking the minor permit revision applications, Petitioners were unable to 

determine whether the claimed creditable emission decreases meet the regulatory standards or to 

make detailed comments as to how the creditable decreases should have been analyzed or 

otherwise could have been achieved at the facility in a manner in keeping with the regulatory 

requirements. By way of another example, without the carbon monoxide modeling disk that was 

missing from the application, Petitioners were not be able to review the required demonstration 

that the new unit would not cause or contribute to air pollution in violation of an applicable 

maximum allowable increase over baseline concentration or over an applicable National 

Ambient Air Quality Standard (“NAAQS”) in any area. 401 KAR 51:017 Section 10(2); 42 USC 

§ 7475(a)(3)(A); 40 CFR § 51.166(k)(2). The Administrator must object because the public’s 

lack of access to relevant information forecloses “meaningful assessment” of the issues and 

prevents the public “from making meaningful substantive comments.” See Sierra Club v. State 

Bd. of Forestry, 876 P.2d 505, 519 (Cal. 1994); Friends of the Clearwater v. McAllister, 214 F. 

Supp. 2d 1083, 1089 (D. Mont. 2002).  It goes without saying that the Cabinet cannot consider or 

benefit from comments that Petitioners were unable to make.  401 KAR 52:100, Section 2(3)(a).  

The Administrator must object to the permit because in the above ways the Cabinet 

violated the Kentucky rule that it make available for public inspection all information contained 

in the permit application, draft permit, and supporting materials.   
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2. The Administrator must object to the permit because the Cabinet’s 
unresponsiveness and delay in responding to members of the public 
seeking to participate in the Trimble permitting decision violate the 30-day 
minimum comment period requirement. 

 
The Administrator must object to the permit because the plain language of the federal and 

Kentucky Title V/PSD public participation regulations require that all relevant documents will be 

available to interested persons for at least the full 30 days. This conclusion is implicit in the dual 

requirements of a 30-day minimum comment period and public availability of permit documents 

during the comment period. See Ohio Chamber of Commerce Et Al. v. State Emergency 

Response Commission, 64 Ohio St. 3d 619 (Ohio 1992) (provision must be read in context with 

the federal scheme and in pari materia with the remainder of the statute); Thomas Jefferson 

Univ. v. Shalala, 512 U.S. 504 (1994) (courts must adhere to the unambiguous language of a 

regulation). Any delay by the Cabinet in making available a complete set of application, permit 

and supporting documents thus constitutes a violation of the requirement for a 30-day comment 

period. As detailed above, the Cabinet failed to timely make available all relevant permit 

information to Petitioners who made requests within the comment period. When Sierra Club 

member Joan Lindop first attempted to gain access to the public file in late June 2005, she 

received conflicting messages from the Cabinet’s Frankfort office and the City of Bedford as to 

where she could review the file, which delayed her obtaining the permit information. (Ex. F at ¶ 

4.) After clarifying the location, Ms. Lindop was not able to make an appointment to obtain the 

files at the Frankfurt office until July 20, 2005. Id. at ¶ 4. It was finally then that the file clerk 

gave Ms. Lindop a copy of LG&E’s permit application for the new Trimble unit. Adding to the 

delay, the information that Ms. Lindop received was incomplete, necessitating a trip from 

California to Kentucky by Dr. Fox to obtain the remaining information. Even after these two 

trips, the Cabinet still had not provided Petitioners with all relevant permit information and failed 
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to do so through the end of the comment period. These omissions and delays effectively reduced 

the comment period to significantly less than the required 30-day minimum and the 

Administrator must consequently object to the permit. 

3. The Administrator must object to the permit because Cabinet unjustifiably 
failed to meaningfully extend the comment period. 

 
The Administrator must object to the permit because Cabinet unreasonably failed to 

meaningfully extend the comment period to correct its delays in providing information and 

informational omissions and to give the public adequate time to review the file. The Cabinet has 

the regulatory authority to extend the Title V/PSD permit comment period. 40 C.F.R. § 

70.7(h)(4) (“the permitting authority shall provide at least 30 days for public comment”); 401 

KAR 52:100 Section 2(1)(a) (“the cabinet shall provide… a minimum of thirty (30) days for 

public comment.”) In this case, an extension of the minimum 30-day comment period was 

required to remedy the gross inadequacies in the Cabinet’s provision of relevant permit 

documents. The Cabinet’s failure to provide an extension perpetuated its violation of the public 

documents provision set forth above. 401 KAR 52:100 Section 8; 40 C.F.R. § 70.7(h)(2).  

In addition to the Cabinet’s poor performance in providing the public with permit 

information, several other factors weighed in favor of the Cabinet’s granting Petitioners’ requests 

for a meaningful extension. (Ex. G, Email from John Blair to John Lyons and reply; Ex. H, 

Letter from Joan Lindop to John Lyons.) These factors include the technical complexity of the 

PSD regulations and the Permit, the voluminous relevant documents, and the large number of 

new source applications being submitted in a short period of time. (Ex. G.) In other analogous 

permitting cases, Kentucky and other states have granted comment period extensions of up to 4 

months. See Exs. I, J, and K; cf. Exs. L and M (a thirty-day comment period is sufficient where 

no public comments are filed and no requests for extensions are made). Thus, the Cabinet should 
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have granted an extension of the comment period when, upon requests by Petitioners, it became 

apparent that the 30-day comment period was insufficient for adequate public participation. (Exs. 

A, G, and H.) The Cabinet instead tersely denied extension requests from Petitioners without 

providing any justification in violation of the Title V/PSD policy requiring informed public 

participation. (Ex. N, Email of John Lyons to John Blair; 42 U.S.C. § 7470(5).) The 

Administrator must object to the permit because a longer comment period was justified here and 

the Cabinet failed to provide such an extension.  

II. THE ADMINISTRATOR MUST OBJECT TO THE PERMIT BECAUSE IT DID 
NOT INCLUDE THE APPLICABLE NEW SOURCE REVIEW 
REQUIREMENTS. 

 
New Source Review (“NSR”) requirements fall within “applicable requirements” that 

must be included in a Title V permit. 401 KAR 52:020 Section 5; 401 KAR 51:017 Section 1; 

401 KAR 51:017 Section 8. Where NSR applies and the need to utilize Best Available Control 

Technology (“BACT”) is triggered, BACT limits must be included in the Title V Permit. The 

Administrator must object to the present permit because (1) there are a number of areas where 

the NSR analysis was erroneous and led to a failure to include BACT limits in the permit where 

they are otherwise required; and (2) there are BACT limits included in the permit that are 

incorrect or otherwise insufficient to meet the requirements for BACT.  

A. The Administrator Must Object to the Permit Because It Fails To Contain 
Conditions Requiring BACT for Mercury. 

 
The Administrator must object to the permit because the permit is required to contain 

provisions requiring BACT for mercury but fails to do so. Mercury falls within the definition of 

“regulated NSR pollutant” pursuant to 401 KAR 51:001 Section 1(210)(b). Mercury emissions 

of 0.043 tons per year exceed the Cabinet’s definition of “significant”, which is “any emissions 

rate” pursuant to 401 KAR 51:017 and 401 KAR 51:001 Section 1(221)(b). Consequently, 401 
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KAR 51:001 Section 1(221), 401 KAR 51:017 Section 1(4), 401 KAR 51:017 Section 8, and 401 

KAR 51:001 Section 1(210)(b) require a NSR analysis and application of BACT for mercury in 

the permit. The permit violates the applicable requirements at 401 KAR 51:017 Section 1(4) and 

401 KAR 51:001 Section 1(210)(b) because it classifies mercury as a “non PSD pollutant.” The 

permit violates the applicable requirements at 401 KAR 51:001 Section 1(221), 401 KAR 51:017 

Section 1(4), 401 KAR 51:017 Section 8, and 401 KAR 51:017 Section 1(210)(b) because it fails 

to include a NSR analysis and require BACT for mercury. For these reasons, the Administrator 

must object to the permit. 

B. The Administrator Must Object to the Permit Because It Fails To Contain 
Conditions Requiring BACT for NOx and SO2. 

 
The Administrator must object to the permit because it fails to require BACT for NOx 

and SO2. 401 KAR 51:017 Section 8. The analysis for netting out of SO2 and NOx was erroneous 

in the assessment of whether decreases were creditable and contemporaneous. 401 KAR 51:017 

Section 1(4); U.S. EPA-approved SIP 401 KAR 51:017 Section 1(30); New State Rules 401 

KAR 51:001 Section 1(146); 40 CFR 52.21(b) (3) (vi) (c). Applying those requirements 

correctly, the unit does not net out of NSR for SO2 and NOx and BACT must be included in the 

permit for NOx and SO2. 401 KAR 51:017 Section 8. 

First, the emissions decreases used to in the netting analysis were not creditable. The 

analysis for the permit failed to apply the NSR requirement in netting compelling creditable 

decreases to be of the same qualitative significance for public health and welfare as the increases. 

The Cabinet acted contrary to U.S. EPA-approved SIP requirement found at 401 KAR 51:017 

Section 1(30) and 40 CFR 52.21(b) (3) (vi) (c) in failing to determine whether the decrease used 

in the netting analysis for NOx and SO2 emitted by Unit 1 has approximately the same qualitative 

significance for public health and welfare as that attributable to the increase in NOx and SO2 
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respectively from the proposed new unit. The new state NSR rules and U.S. EPA-approved SIP 

NSR rules both require that a creditable decrease in emissions have “approximately the same 

qualitative significance for public health and welfare as that attributed to the increase from the 

particular change.” U.S. EPA-approved SIP 401 KAR 51:017, Sec. 1(30)(f)(3); New State Rules 

401 KAR 51:001, Sec. 1(146)(f)(3).  

As the U.S. EPA pointed out in its comments on the draft permit: 
 
For an emissions decrease to be creditable in a netting analysis, it must have 
approximately the same qualitative significance for public health and welfare as 
that attributed to the increase. KDAQ should verify that the decreases in SO2 and 
NOx emissions from Unit 1 meet the same qualitative significance criterion. This 
assessment needs to take into account the dispersion characteristics of Unit 1 in 
comparison with the dispersion characteristics of the proposed new NOx and SO2 
emissions units (primarily the new pulverized coal boiler and the new auxiliary 
boiler). 

 
(Gregg Worley, U.S. EPA Region 4, Comments on Draft Permit.) However, the Cabinet 

dismissed this comment in its Response to Comments and made no substantive revisions to the 

permit in response to this point.  

To satisfy “same qualitative significance for public health and welfare” requirement, the 

increases from the project should be offset by decreases at Unit 1 that occur in the same amount 

and at the same time. If the project emits X tons/day of NOx and Y tons/day of SO2 (see e.g., 

Permit, p. 73, Condition 2(g)), the emission reduction at Unit 1 should provide X tons/day of 

NOx reduction and Y tons/day of SO2 reduction each day. Absent such a provision Trimble may 

not net out of PSD for NOx or SO2. 

This is of heightened concern for NOx. An SCR was installed on Trimble Unit 1 in 2002 

to comply with the NOx SIP Call, generate NOx emission reductions, and protect air quality in 

Kentucky and downwind states. Presumably these reductions were also used as part of the state’s 

maintenance plan and reasonable further progress requirements to achieve compliance with the 
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1-hour ozone standard. Thus, this SCR has historically only operated during the ozone season. 

Since this SCR was installed, Trimble’s ozone season NOx emissions have been much lower than 

during the balance of the year. See, for example, the 2004- 2005 data in attachment F. The record 

failed to examine all of the reasons for Trimble reducing NOx emissions and assessing whether 

those reasons preclude use of the reductions in a netting calculation. 

The applicant proposes to achieve the 1,485 ton/yr NOx emission reduction at Unit 1 

through a combination of increased removal efficiency and increased SCR operating time. SOB 

at 5. These NOx emission reductions do not approximate the NOx emission increases in terms of 

protecting public health and welfare. Based on historic data summarized in attachment F, the 

majority of the NOx reduction is likely to occur by operating the SCR during the non-ozone 

season because the SCR is currently running at lose to design capacity to comply with the NOx 

SIP call. In turn, this means a marked increase in NOx emissions during the ozone season, 

precisely the time when increased 

NOx emissions would have their greatest impact on ozone levels. Thus, the NOx emission 

reduction proposed to offset the NOx emission increase from the project will not occur in the 

same amount and at the same time as the emission increases from project. Instead, Trimble will 

result in an increase in ozone levels downwind of Trimble in the summer months. This will result 

in an increase in the multitude of human health and welfare effects associated with elevated 

levels of ozone. Therefore, the proposed NOx reductions will have less significance for public 

health and welfare as opposed to the proposed NOx increases which will cause higher ozone 

levels. This is unlawful. 

Second, the NOx and SO2 emissions decreases used to in the netting analysis were not 

contemporaneous. EPA-approved SIP 401 KAR 51:017 Section 1(30); New State Rules 401 
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KAR 51:001 Section 1(146). In calculating netting for NOx and SO2, baseline emissions were 

erroneously used instead of actual emissions as required by both the EPA approved SIP and the 

new state NSR rules. EPA-approved SIP 401 KAR 51:017 Section 1(30); New State Rules 401 

KAR 51:001 Section 1(146). When actual emissions are used instead of baseline emissions, the 

project does not net out of NSR for NOx and SO2, and BACT must be included in the permit for 

NOx and SO2. 401 KAR 51:017 Section 8. For instance, the creditable SO2 emission reduction 

was calculated by subtracting the Unit 1 SO2 emission limit of 4,822 ton/yr (Permit, p. 4, 

Condition 2.f) from 8,047 ton/yr, the average SO2 emissions from Unit 1 in the years 2001 and 

2002. SOB at 6, Table 3.2. This results in a reduction of 3,225 ton/yr (8,047 – 4,822 = 3,225). 

However, as discussed above, the wrong baseline was used. Actual emissions for purposes of 

netting should have been used. Actual emissions are those that occur either immediately prior or 

in the 2 years prior to the new SO2 limit, which will allegedly become effective January 1, 2006. 

Under the new state NSR rule, the SO2 emissions immediately prior to the effective data should 

be used. The SO2 emissions in 2004 were 4,725 ton/yr, substantially lower than the 8,047 ton/yr 

assumed by the applicant. Thus, actual baseline emissions were lower than the proffered permit 

limit of 4,822 ton/yr, and no SO2 reduction is warranted. The SO2 emissions from the project are 

3,225 ton/yr. SOB at 6, Table 3.3. Thus, the project triggers PSD for SO2.  

Further, the claimed SO2 reduction was required to comply with another regulatory 

program, the Acid Rain Program. The SO2 emissions from Unit 1 have consistently declined 

since 1999, from 14,664 ton/yr to 4,725 ton/yr, to comply with the Acid Rain Program, 40 CFR 

Part 73. See annual totals in Attachment A. Using these Acid Rain reductions to also net out of 

PSD is double dipping. The choice of baseline years that are not immediately prior to the 
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effective date of the SO2 permit limit, or which are not otherwise adjusted to account for future 

regulatory requirement, cannot also be used to net out of PSD. NSR Manual at A.48. 

In sum, because the netting analysis was incorrect for NOx and SO2 and the decreases 

used for netting were neither contemporaneous nor creditable, the project does not net out of 

NSR for NOx or SO2. As a result, BACT is required for both NOx and SO2 and the administrator 

must object to the permit because it fails to contain conditions requiring BACT for NOx and SO2. 

401 KAR 51:017 Section 8. 

C. The Administrator Must Object to the Permit Because It Fails To Contain 
Conditions Requiring BACT for PM and PM10. 

 
The Administrator must object to the permit because it fails to require BACT for both 

PM and PM10, both of which have PSD significance thresholds. 401 KAR 51:017 Section 8. The 

permit violates the requirements of 401 KAR 51:001 Section 1 (25), 401 KAR 51:017 Section 8, 

42 USC §§ 7475(a)(4) and 7479(3), and 40 CFR §§ 51.166(b)(12) and (j)(2), by solely 

containing a BACT emission limit for particulate emissions instead of for both particulate matter 

and on PM10.  

As the U.S. EPA pointed out in its comments on the draft permit 
 
In support of the proposed PM/PM10 BACT limit of 0.018 lb/MMBtu (a limit 
accepted by KDAQ), LG&E cites similar BACT limits in recent Santee Cooper 
(South Carolina) and Longview (West Virginia) permits. The Santee Cooper 
permit limit (which includes condensable PM) is based on use of a dry ESP only 
and not a combination of PJFF and WESP as proposed for Unit 2. Although we 
agree that the combination of PJFF and WESP represents an appropriate BACT 
collection method, we would expect that this combination would be able to 
achieve lower emissions than a dry ESP alone. 

 
(Gregg Worley, U.S. EPA Region 4, Comments on Draft Permit.) However, the Cabinet 

dismissed this comment in its response to comments and made no substantive revisions to the 

permit in response to this point.  
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The permit sets a BACT emission limit on “particulate emissions” of 0.018 lb/MMBtu 

(filterable and condensable). Permit, p. 73, Condition 2.a. There are two problems with this limit. 

First, “particulate emissions” is not defined. It is unclear whether the limit is set on particulate 

matter regardless of particle size (“PM”) or particulate matter with an aerodynamic diameter less 

than 10 microns (“PM10”) or both. The SOB and application suggest the limit is set on PM and 

PM10. SOB at 26, Table 5.4; Application, p. 3-1. However, the SOB and application are not 

enforceable. BACT limits for particulate matter must be set for both because PSD significance 

thresholds exist for both. 401 KAR 51:001, Sec. 1(221). Thus, the Administrator must object 

because the permit does not indicate that the regulated pollutants are PM and PM10. 

Second, lower PM/PM10 limits are achievable and were incorrectly eliminated as BACT 

by the applicant. Application, Appx. I. The permits for the following facilities have lower 

PM/PM10 emission limits than those established for Trimble: 

• Northampton, PA: 0.0088 lb/MMBtu (1-hr) 
• Indeck-Elwood, IL: 0.015 lb/MMBtu (3-hr block) 
• Nevco-Sevier, UT: 0.0154 lb/MMBtu (24-hr rolling) 

 
The applicant identified the first listed limit, 0.0088 lb/MMBtu, but rejected it for a number of 

reasons that we believe are incorrect.  

The applicant argues that Northampton is much smaller and uses a different combustion 

technology. Application, p. I-14. This is irrelevant because the physical and chemical 

characteristics of flue gas stream and the particulate removal device are similar. The ash content 

in the Northampton fuel is much higher than the ash content of Trimble’s fuel, which means 

higher inlet PM concentrations and a more efficient baghouse than required for Trimble. Thus, 

Northampton is a worst-case. The fact that a baghouse is used on a CFB, rather than a PC boiler, 

is not determinative for purposes of a BACT. The underlying combustion method, CFB or a PC 
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boiler, is irrelevant if the gas streams are similar and can be controlled using the same control 

technologies, as here. NSR Manual, pp. B.10, B.11, B.16 (“The fact that a control option has 

never been applied to process emission units similar or identical to that proposed does not mean 

it can be ignored in the BACT analysis if the potential for its application exists.”). Further, 

baghouses are routinely used to control PM/PM10 from both CFBs and PC boilers. The U.S. EPA 

routinely groups CFBs and PC boilers together when establishing nationwide emission standards 

for particulate matter. 70 FR 9706 (Feb. 28, 2005). The U.S. EPA’s comments on the Longview, 

WV facility, a large PC boiler, for example, recommended that West Virginia consider the PM 

BACT limits for two CFBs, Northampton and JEA Northside, in its BACT analysis for a PC 

boiler. 

The applicant also asserts that the Northampton PM/PM10 limit is filterable only, based 

on secondhand information from West Virginia that the testing was performed using “modified 

Method 5.” Application, p. 1-15. This is incorrect. The stack tests and Pennsylvania’s summary 

of these tests indicate that the limit is total, not filterable. The Northampton limit has been 

confirmed in two stack tests—August 1995 (0.0012 lb/MMBtu)1 and February 2001 (0.0045 

lb/MMBtu).2 These values are total, comprising the sum of filterable plus condensable measured 

by U.S. EPA/DAPER Method 5. Pennsylvania, and several other states, adopted the original U.S. 

EPA Method 5, which includes the backhalf. As a result, BACT is required for both PM and 

PM10, the limit set in the permit for particulate emissions is not sufficiently stringent to be 

BACT, and the administrator must object to the permit because it fails to contain conditions 

requiring BACT for PM and PM10. 401 KAR 51:017 Section 8. 

                                                 
1 Clean Air Engineering, Report on Emissions Testing Performed for Bechtel Power Company 
CFB Stack and Dust Collectors, Northampton, Pennsylvania, November 3, 1995. 
2 SGF Consulting Services, Inc., Compliance Test Report for the Measurement of Particulate 
Emissions, Northampton Generating Company, L.P., Title V Permit #48-00021, February 2001. 
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The permit also sets a BACT limit for PM/PM10 emissions from the cooling tower as 

0.001% drift eliminators. Permit, p. 73, Unit 41, Condition 2. The drift rate is the percent of the 

circulating water that is allowed to escape into the air. The smaller the number the better the 

control and the lower the PM emissions. The Administrator must object to the permit because the 

specified limit is not BACT for the new cooling tower. 401 KAR 51:017 Section 8. 

The permit does not set a PM/PM10 emission limit for the new cooling tower. BACT 

means “an emissions limitation [].” 401 KAR 51:001, Sec. 1(25). The Cabinet may only impose 

a “design, equipment, work practice, or operational standard or combination of standards 

approved by the cabinet if: 1. The cabinet determines technological or economic limitations on 

the application of measurement methodology to a particular emissions unit would make the 

imposition of an emission standard infeasible.” 401 KAR 51:001, Sec. 1(25)(c). The Cabinet has 

not demonstrated any constraints to the setting of a specific PM/PM10 emission limit for the 

cooling tower. The application calculates PM10 emissions from the new cooling tower as 0.34 

lb/hr. Thus, the Administrator must object to the permit because it does not establish a PM/PM10 

emission limit for the new cooling tower. 

New Unit 2 will use the existing natural draft cooling tower, which is currently being 

used to cool Unit 1. A new cooling tower will be built to replace the cooling demand of Unit 1 

currently supplied by the existing natural draft tower. The subject permit proposes a 0.001% drift 

eliminator as BACT for the new cooling tower for Unit 1. This is not BACT for the new cooling 

tower. The BACT analysis acknowledges many similar cooling towers that have been permitted 

at 0.0005% drift. Application, p. I-30.  

Furthermore, the BACT analysis is fundamentally flawed. Application, Appx. I, Sec. 8.2. 

First, it only evaluated a 0.001% eliminator for the new tower. It did not evaluate a high 

 21



efficiency drift eliminator (0.0005%). The selected option, existing tower for Unit 2 and new 

tower for Unit 1, equipped with a 0.0005% eliminator would remove more PM/PM10 and thus 

should have been evaluated as the top option. Second, the cost analysis is defective. It allocates 

100% of the cost of the cooling system to the control of PM, rather than the cost of the control 

method itself, i.e., the drift eliminator. This would be like including the cost of the boiler in a 

cost effective analysis for an SCR. A high efficiency drift eliminator by itself is highly cost 

effective. However, if one includes the cost of the cooling tower, which is required to cool the 

condensate, not control PM emission, the costs are not cost effective. Third, the cost analysis is 

not supported. The design basis, battery limits, and costs of individual components should be 

identified and supported. Finally, high efficiency drift eliminators are widely used on coal fired 

power plants. The application identifies four. Application, p. I-30. We are aware of many others, 

including Intermountain, UT; Newmont, NV; Rocky Mountain Power, MT; Comanche 

Generating Station, CO; and the proposed Indeck-Elwood, IL. When a control alternative has 

been widely used, as here, it can only be eliminated as BACT if a demonstration is made that 

unusual circumstances exist that distinguish the source from all others. No such demonstration 

has been made and we believe none is likely. Thus, putting aside dry cooling for the purposes of 

this comment, we conclude that BACT for the new cooling tower is a high efficiency drift 

eliminator designed to achieve a 0.0005% drift rate. 

The permit fails to set a PM/PM10 limit for the cooling towers and the administrator must 

object to the permit because the standard of 0.001% drift eliminators is inconsistent with the 

definition of BACT and is not BACT for the new cooling tower. 401 KAR 51:017 Section 8. 
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D. The Administrator Must Object to the Permit Because It Fails To Contain 
Conditions Requiring BACT for Opacity and Visible Emissions. 

 
The Administrator must object to the permit because it violates the requirements of 401 

KAR 51:001 Section 1 (25), 401 KAR 51:017 Section 8, 42 USC §§ 7475(a)(4) and 7479(3), and 

40 CFR §§ 51.166(b)(12) and (j)(2), because the opacity limit contained in the permit is not 

BACT and the permit fails to contain a BACT limit for visible emissions. The permit sets a limit 

on opacity of 20% based on a 6-minute average. Permit, p. 73, Condition 2.c. This limit is set 

pursuant to 401 KAR 59.016, Sec. 3(2) and is part of the New Source Performance Standards 

(“NSPS”) for new electric steam generating units. The record does not contain a BACT 

determination for opacity and the 20% opacity limit is over 20 years old and is not based on the 

performance of modern particulate control systems. Several coal-fired boilers have lower opacity 

limits including Springerville in Arizona (15%), the Sevier Power Company–Sigurd plant in 

Utah (10%), Intermountain Power in Utah (10%), and Plum Point Energy in Arkansas (10%). 

West Virginia limits opacity from coal-fired boilers to 10%.  

Further, the permit fails to contain an opacity level that corresponds to the PM/PM10 

BACT emission rate. Opacity can be measured with a continuous opacity monitor and is 

commonly used as a surrogate to ensure compliance with other pollutants, including particulate 

matter. The permit requires the use of a continuous monitoring system for opacity from the PC 

boiler. Permit, p. 73, Condition 4.a. However, the relationship between opacity and PM/PM10 is 

variable and must be determined for each individual facility.  

The Administrator must also object to the permit because it violates the requirements of 

401 KAR 51:001 Section 1 (25), 401 KAR 51:017 Section 8, 42 USC §§ 7475(a)(4) and 

7479(3), and 40 CFR §§ 51.166(b)(12) and (j)(2), in failing to include BACT limits for visible 

emissions. The definition of BACT includes a visible emissions standard. 401 KAR 51:001, Sec. 

 23



1(25). Opacity is a measure of the degree to which emissions from a source reduce the 

transmission of light. In other words, opacity is a measure of visible emissions from the source.  

E. The Administrator Must Object to the Permit Because It Fails To Contain 
Conditions Requiring BACT During Periods of Startup and Shutdown. 

 
The Administrator must object to the permit because it violates the requirements of 401 

KAR 51:001 Section 1 (25), 401 KAR 51:017 Section 8, 42 USC §§ 7475(a)(4) and 7479(3), to 

40 CFR §§ 51.166(b)(12) and (j)(2), in failing to include BACT limits that are applicable during 

periods of startup and shutdown. The permit excludes periods of startup and shutdown from all 

emission limits except those limits expressed as tons per year. Permit, p. 73, Condition 2.p. Thus, 

startup/shutdown periods are excluded from the BACT limits for PM/PM10 (3-hr average), CO 

(30-day rolling average), VOC (30-day rolling average), sulfuric acid mist (30-day rolling 

average), and fluorides (30-day rolling average). The permit relies instead on the general duty 

rule in Permit Section E for startup and shutdown periods which would require use of monitoring 

results, review of operating and maintenance procedures, manufacturer’s recommendations on 

minimizing emissions, and inspection during startup/shut down. The Administrator must object 

to the permit because of the omission of startup and shutdown BACT limits and because mere 

development of startup/shut down plan is not sufficient to meet BACT requirements.  

BACT emission limits must be met on a continual basis at all levels of operation. Startups 

and shutdowns are part of normal operation and the emissions that occur during these periods 

should be included in the BACT analysis and limited in the permit.3 In re Tallmadge Energy 

Center, Order Denying Review in Part and Remanding in Part, PSD Appeal No. 02-12 (EAB 

                                                 
3 See, e.g., Memorandum from John B. Rasnic to Linda M. Murphy January 28, 1993; 
Memorandum from Kathleen M. Bennett to Regional Administrators, Re: Policy on Excess 
Emissions During Startup, Shutdown, Maintenance, and Malfunctions, February 15, 1983; 
Memorandum from Kathleen M. Bennett to Regional Administrators, Re: Policy on Excess 
Emissions During Startup, Shutdown, Maintenance, and Malfunctions, September 28, 1983 
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May 21, 2003) slip op. at 24 (“BACT requirements cannot be waived or otherwise ignored 

during periods of startup and shutdown”); In re RockGen Energy Center, 8 E.A.D. 536, 553-55 

(EAB 1999) (holding that PSD permits may not contain blanket exemptions allowing emissions 

in excess of BACT limits during startup and shutdown); In re Indeck-Niles Energy Center, Order 

Denying Review, PSD Appeal No. 04-01 (EAB September 30, 2004) at 16, note 9. Emissions 

can be higher during startups and shutdowns (less than 50% load) because the pollution control 

equipment may not operate at peak efficiency or may not operate at all, e.g., the SCR. 

The SOB clarifies that “the owner or operator shall utilize good work and maintenance 

practices and manufacturer’s recommendations to minimize emissions during, and the frequency 

and duration of, such startup and shutdown events. The Cabinet concurs that these practices and 

the supercritical design of boiler constitute BACT for startup and shutdown operations of the 

new SPC boiler.” SOB at 23. However, the SOB is not enforceable. Nonetheless, this 

presumably refers in part to Section E of the permit so the permit is relying on the general duty 

rule in Section E for startup and shutdown periods. The general duty rule does not explain 

exactly how emissions would be minimized during startups and shutdown, but rather would use 

monitoring results, review of operating and maintenance procedures, manufacturer’s 

recommendations on minimizing emissions, and inspection.  

This general duty rule and development of such plans are not sufficient to meet BACT 

requirements and cannot substitute for specific BACT limits. First, the general duty rule did not 

arise out of a top-down BACT analysis. Second, the operating and maintenance procedures and 

manufacturer’s recommendations are not in the permit file and thus have not been subject to 

public review. Presumably, these plans would be developed in the future. However, the permit 

does not require that they be submitted to the agency for approval or be subject to public notice, 
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review, and appeal, as they must be if they are to satisfy BACT. Tallmadge, slip op. at 26. 

Further, the permit does not specify what conditions might be included in the plans or indicate 

what criteria would be used in approving the plans, or even that they would be approved. 

RockGen, 8 E.A.D. at 553.  

The permit file contains no evidence that the Cabinet considered ways to eliminate or 

reduce excess emissions during startup and shutdown, beyond the specification of plans that 

would be developed in the future. Instead the crucial emissions elimination/reduction analysis 

has been assigned to the permitee, to be conducted in the future, without any approval 

whatsoever. This scheme is not acceptable under the CAA. Tallmadge, slip op at 26-27; 

RockGen, 8 E.A.D. 536, 551-555. The permit must describe the design, control, and 

methodological, or other changes that are appropriate for inclusion in the permit to minimize 

allowed excess emissions during startup and shutdown. Tallmadge, slip op. at 27. 

The Administrator must object to the permit because of the omission of BACT emissions 

limits during startup/shut down and because mere development of startup/shut down plan is not 

sufficient to meet BACT requirements.  

F. The Administrator Must Object to the Permit Because It Fails To Contain 
Conditions Applying Cleaner Fuels as BACT. 

 
The Administrator must object to the permit because the limits set for the auxiliary boiler 

are not BACT. 401 KAR 51:001 Section 1 (25), 401 KAR 51:017 Section 8, 42 USC §§ 

7475(a)(4) and 7479(3), to 40 CFR §§ 51.166(b)(12) and (j)(2). The limits set for the auxiliary 

boiler are based upon No. 2 fuel oil. The determination of the BACT limits required 

consideration of cleaner fuels including using low sulfur coal or blending low sulfur coal to 

control emissions. The facility includes six gas turbines. Thus, clearly, there is a source of 
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natural gas at the site. Natural gas is BACT for auxiliary boilers where it is available, as it is at 

the present facility. 

G. The Administrator Must Object to the Permit Because It Fails To Contain 
Conditions Requiring BACT for PM/PM10 and Sulfuric Acid Mist Emissions 
at Unit 1 and Ammonia Emissions at Units 1 and 31. 

 
The Administrator must object to the permit because it failed to include BACT limits for 

PM/PM10 and sulfuric acid mist emissions at Unit 1 and ammonia emissions at Units 1 and 31, 

contrary to 401 KAR 51:001 Section 1 (25), 401 KAR 51:017 Section 8, 42 USC §§ 7475(a) (4) 

and 7479(3), to 40 CFR §§ 51.166(b) (12) and (j) (2). The claimed decreases at Unit 1 used for 

netting purposes (infra at Pars. 34-52) cause an increase in sulfuric acid mist emissions of 7 tons 

per year or more, an increase in PM/PM10 emissions of 15 tons per year or more and an increase 

in ammonia emissions, a PM/PM10 precursor, thus triggering BACT for these pollutants. 

H. The Administrator Must Object to the Permit Because It Fails To Contain 
Other Conditions Requiring BACT. 

 
The Administrator must object to the permit because the limits set for various pollutants 

at various facilities are not BACT in violation of 401 KAR 51:017 Section 8.  

• The permit limits set for the coal blending facility, material handling operations, ash 

barge loading, fly ash silos, the backup diesel generator, and the emergency diesel fire 

water pump are not BACT in violation 401 KAR 51:001 Section 1 (25), 401 KAR 

51:017 Section 8, 42 USC §§ 7475(a) (4) and 7479(3), and 40 CFR §§ 51.166(b) (12) 

and (j) (2).  

• The permit limits set for fluorides (HF) are not BACT in violation of 401 KAR 

51:001 Section 1 (221) (a) and 401 KAR 51:017 Section 8.  
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• The permit limits set for H2SO4 mist (“sulfuric acid mist”) are not BACT in violation 

of 401 KAR 51:001 Section 1 (221)(a), 401 KAR 51:017 Section 8, 42 USC §§ 

7475(a)(4) and 7479(3), to 40 CFR §§ 51.166(b)(12) and (j)(2). 

III. THE ADMINISTRATOR MUST OBJECT TO THE PERMIT BECAUSE IT 
CONTAINS CONDITIONS THAT VIOLATE U.S. EPA POLICY REQUIRING A 
PERMIT TO BE PRACTICALLY ENFORCEABLE  

 
The proposed Title V permit contains numerous conditions which are not practically 

enforceable. This is a violation of U.S. EPA policy regarding practical enforceability and, 

consequently, the Administrator must object to the permit. For a permit condition to be 

enforceable, the permit must leave no doubt as to exactly what the facility must do to comply 

with the condition. U.S. EPA Region 9 Title V Permit Review Guidelines, Sept. 9 1999, p. III-

46.  

A permit is enforceable as a practical matter (or practically enforceable) if permit 
conditions establish a clear legal obligation for the source [and] allow compliance 
to be verified. Providing the source with clear information goes beyond 
identifying the applicable requirement. It is also important that permit conditions 
be unambiguous and do not contain language which may intentionally or 
unintentionally prevent enforcement. 

Id.  

The Administrator must object to the permit because it fails to include emissions limits, 

standards, compliance provisions, monitoring, record keeping and reporting requirements among 

other things that are enforceable and that assure compliance, in violation of 42 USC § 7661c(a) 

and 401 KAR 52:020.  

A. The Administrator Must Object to the Permit Because the Permit Fails to 
Incorporate Compliance Provisions Contained in the Unenforceable 
Statement of Basis. 

 
The Administrator must object to the permit because it fails to incorporate compliance 

limitations and testing parameters specified in the unenforceable Statement of Basis (“SOB”) 
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into the permit itself. Most of the procedures that would be used to determine compliance with 

permit conditions are summarized in the unenforceable SOB, but are not included in the permit. 

These include the initial and periodic stack testing for PM/PM10, VOCs, fluoride, sulfuric acid 

mist, mercury, and lead emissions from the PC boiler. SOB, pp. 26-28, Table 5.4. The permit 

itself contains the sulfuric acid mist and fluoride monitoring, but includes it in Section B.4.j in 

Table 1, CAM Monitoring Approach. The Preamble to the CAM regulations makes it clear that 

compliance with CAM indicator provisions does not make an applicable requirement 

enforceable. 62 FR 54,900-54,947.4  

The SOB is not an enforceable document. The purpose of the Title V program is to 

include all of the provisions, including compliance provisions, in a single document, the Title V 

Permit. Thus, the Administrator must object to the permit. 

B. The Administrator Must Object to the Permit Because CAM Compliance 
Provisions Are Not Adequate To Ensure Compliance With Permit Limits. 

 
The Administrator must object to the permit because the permit sets unenforceable limits 

through the use of indicator parameters for VOCs, SAM and fluorides for Unit 31, and PM/PM10 

for Unit 1 and for its failure to include explicit statements that the indicators are not set as 

enforceable limits. This is a result of the permit’s failure to (a) require studies and testing to 

adequately establish the relationship between the control equipment parameter to be monitored 

and emission levels of each regulated pollutant, which will vary over time due to, among other 

things, changes in combustion efficiency, coal quality, and the condition of the boiler and air 

pollution control train; (b) include acceptable performance ranges for each parameter, including 

separate ranges for each fuel type; (c) specifically state that a violation of any of the indicator 

                                                 
4 Version available on U.S. EPA’s CAM website at www.epa.gov/ttn/emc/cam.html. 
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parameters is a per se violation of the pollutant limit; (d) require sufficient periodic retesting to 

validate the indicator ranges and ensure on-going compliance. 

The permit includes CAM monitoring for two pollutants, sulfuric acid mist and fluorides 

and relies on this CAM monitoring to assure compliance with the BACT limits on sulfuric acid 

mist and fluorides. SOB, pp. 27-28, Table 5.4. The CAM monitoring requirements do not assure 

compliance with the sulfuric acid mist and fluoride BACT limits. Compliance with CAM 

indicator provisions, such as proposed in the present permit, does not make an applicable 

requirement, e.g., a BACT limit, enforceable. 62 F.R. 54,900-54,947.5 Further, the CAM section 

of the permit only addresses sulfuric acid mist and fluoride. CAM monitoring also should be 

required for other pollutants, including total PM/PM10 (the CEMS only measures filterable) and 

lead emissions from the PC boiler. 

In the present permit, for each parameter that is monitored through an indicator, none of 

the proposed indicators are set as enforceable limits. The permit fails to state that an exceedance 

of an indicator is a violation of the underlying applicable requirement; consequently, the 

indicator does not assure that the underlying requirement is enforceable; it only provides a 

reasonable assurance of compliance. The Administrator has objected to Title V permits in 

Region 4 for failure to include explicit statements that the indicators are not set as enforceable 

limits. For example, in the Tampa Electric Company’s F.J. Gannon Station case, the U.S. EPA 

objected to the Title V permit, stating: 

While the permit does include parametric monitoring of emission unit and control 
equipment operation in the O&M plans for these units… the parametric 
monitoring scheme that been specified is not adequate. The parameters to be 
monitored and the frequency of monitoring have been specified in the permit, but 
the parameters have not been set as enforceable limits. In order to make the 
parametric monitoring conditions enforceable, a correlation needs to be developed 

                                                 
5 Version available on U.S. EPA’s CAM website at www.epa.gov/ttn/emc/cam.html 

 30



between the control equipment parameter(s) to be monitored and the pollutant 
emission levels. The source needs to provide an adequate demonstration 
(historical data, performance test, etc.) to support the approach used. In addition, 
an acceptable performance range for each parameter that is to be monitored 
should be established. The range, or the procedure used to establish the parametric 
ranges that are representative of proper operation of the control equipment, and 
the frequency for re-evaluating the range should be specified in the permit. Also, 
the permit should include a condition requiring a performance test to be 
conducted if an emission unit operates outside of the acceptable range for a 
specified percentage of normal operating time. The Department should set the 
appropriate percentage of the operating time would serve as trigger for this testing 
require.  

 
U.S. EPA Region 4 Objection, Proposed Part 70 Operating Permit, Tampa Electric Company, 

F.J. Gannon Station, Permit No. 0570040-002-AV. The indicator approach proposed by the 

Cabinet to assure compliance with permit limits is probative. Compliance must be determined by 

a performance test or other similar data in which actual stack emissions are measured. 

C. The Administrator Must Object to the Permit Because the PC Boiler Limits 
on Toxic Substances Are Not Enforceable. 

 
The Administrator must object to the permit because the PC boiler limits on toxic 

substances are not enforceable. The permit fails to require direct compliance monitoring of toxic 

substances for Unit 31, relying instead on PM/PM10, SO2, carbon monoxide and mercury as 

indicators of toxic substances emissions. However, the permit establishes no relationship 

between emissions of toxic substances and the indicators, and also fails to identify the specific 

toxic substances that are covered by this condition.  

The permit states that compliance with the limits on PM/PM10, SO2, CO, and mercury 

shall constitute compliance with 401 KAR 63:020 with respect to toxic substances. Permit, p. 73, 

Condition 2.o. This condition assumes that all of the toxic substances emitted by the project are 

related to these four pollutants and that the emission limits on these four pollutants are low 

enough to assure that emissions of toxic substances are not harmful to health and welfare of 
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humans, animals and plants. 410 KAR 63:020, Sec. 3. There are two problems with these 

assumptions.  

First, the file contained no evidence that the Cabinet has identified the specific toxic 

substances that would be emitted by Trimble, quantified their emissions, and performed a risk 

assessment to determine if the emissions of these substances are harmful to health and welfare of 

humans, animals and plants. 

Second, the file contained no evidence that there is any relationship between these four 

regulated pollutants and the unidentified toxic substances they are designed to control. Based on 

regression analysis of coal quality data in the Thoroughbred case, most of the toxic substances of 

concern are not related to these four pollutants. Dioxins, mercury, and selenium, for example, are 

not related to SO2, PM/PM10, NOx, or CO emissions. Further, there is no evidence that the 

specific limits imposed on PM/PM10, SO2, CO, and mercury are low enough to assure that 

emissions of all toxic substances are not harmful to health and welfare of humans, animals, and 

plants. 

Thus, the Administrator must object to the permit. 

D. The Administrator Must Object to the Permit Because the PC Boiler Lead 
Limit Is Not Enforceable. 

 
The Administrator must object to the permit because the lead limit is not enforceable for 

a number of reasons. First, the permit relies on annual performance testing for lead, which is 

inadequate to assure continuous compliance with the lead limit for Unit 31, as variability in the 

lead content of coal requires at least quarterly stack testing and weekly coal sampling. Second, 

the permit fails to specifically require the use of monitoring data to assure continuous 

compliance with permitted levels of emissions for lead, which renders monitoring data mere 

description. Third, the permit fails to establish emission rates in units of mass per unit time for 

 32



lead, instead relying on the firing rates included in the unit descriptions, i.e., 

(lb/MMBtu)(MMBtu/hr) = lb/hr; however, descriptive information is not enforceable.  

Fourth, the permit sets a limit on lead of 0.55 ton/yr based on a 12-month rolling total, 

Permit, p. 73, Condition 2.m, which is not enforceable.6 The averaging time is ambiguous and 

excessively long. It is unclear whether the limit is an annual average rolled monthly or an annual 

average rolled annually. Regardless, these averaging times are too long because an inspector 

cannot determine if they are being complied with.  

The limit is also slightly less than the PSD significance threshold of 0.6 ton/yr. 401 KAR 

51:017, Sec. 1(221)(a). If emissions exceed 0.6 ton/yr, BACT for lead would be required. Thus, 

the new unit is a synthetic minor for lead. Synthetic minor limits generally require both an 

emission limit and a production limit to assure that emissions remain below the significance 

threshold. Thus, we recommend that the permit be modified to limit the amount of coal that can 

burned and the lead content of the coal.  

Finally, the permit itself does not require any testing to determine if the lead limit is met. 

The only compliance testing is found in the SOB, which is unenforceable. This testing indicates 

initial and annual performance tests and the use of PM as a surrogate, monitored by the PM 

CEMS. SOB at 28, Table 5.4. Lead is very variable in coal and can vary over an order of 

magnitude or more, depending upon the sources of the coal. The variability would be much 

greater than for a mine-mouth plant because multiple sources could supply the facility. Further, 

lead is not related to the ash content of coals and thus PM emissions would likely not be related 

to lead emissions.  

                                                 
6 The Permit states the limit as 0.55 ton/yr, the SOB states the limit is 0.055 ton/yr, and the 
Application reports lead emissions as 0.15 ton/yr (0.035 lb/hr). It is unclear which is correct. 
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The Administrator must object to the permit because the lead limit is not enforceable for 

these reasons. 

E. The Administrator Must Object to the Permit Because the PC Boiler Sulfuric 
Acid Mist Limit Is Not Enforceable. 

 
The Administrator must object to the permit because the sulfuric acid mist limit is not 

enforceable. The permit sets a limit of 26.6 lb/hr based on a 30-day rolling average on sulfuric 

acid mist (“SAM”). Permit, p. 73, Condition 2.j. This limit is not enforceable for a number of 

reasons. 

First, the permit fails to establish emission rates in units of mass per unit time for sulfuric 

acid mist, instead relying on the firing rates included in the unit descriptions, i.e., 

(lb/MMBtu)(MMBtu/hr) = lb/hr; however, descriptive information is not enforceable. 

Second, the applicant’s BACT analysis concluded that BACT is 26.6 lb/hr based on a 3 

hour rolling average, to coincide with three 1-hour performance tests. Application, p. I-29. A 30-

day rolling average cannot be determined from a 3-hour long stack test so the BACT SAM limit 

is not enforceable. 

Third, the permit only requires CAM monitoring for SAM. This monitoring includes SO2 

CEMS plus an initial source test, weekly coal sampling with quarterly composites, and 

establishing a correlation between SO2 and SAM and an indicator range. Permit, p. 73, Table 1. 

As discussed above, CAM monitoring cannot be used to assure compliance with BACT emission 

limits. The only compliance testing is in the SOB, which is unenforceable. Further, that 

compliance test indicates an initial performance test and the use of SO2 as a surrogate, monitored 

by the SO2 CEMS. SOB at 28, Table 5.4. SO2 is not a good indicator of SAM. Sulfuric acid is 

related to SO2, but in a very complex, nonlinear manner. The amount of SAM that is formed 

depends on the duct SO2 concentration at the inlet to the scrubber, the air heater and economizer 
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gas outlet temperatures, the coal SO2 in lb/MMBtu, the SO2 to SO3 conversion rate of the boiler, 

the SO2 to SO3 conversion rate of the SCR, and the amount of SO3 removed by the air heater, 

fabric filter baghouse, SO2 scrubber, and WESP. All of these factors vary over time and in an 

unpredictable manner. Thus, measuring coal sulfur content or SO2 at the stack conveys little 

information about accompanying SAM emissions. 

The Administrator must object to the permit because the SAM limit is not enforceable for 

these reasons. 

F. The Administrator Must Object to the Permit Because the PC Boiler 
Mercury Limit Is Not Enforceable. 

 
The permit sets a limit of 13 x 10-6 lbs/MWh on mercury, based on a 12-month rolling 

average. This limit is not enforceable. First, the permit does not indicate whether the megawatt 

hours are gross or net. The SOB indicates gross, but the SOB is not enforceable. SOB at 28, 

Table 5.4. The difference can range 10-15 percent. Second, the averaging time is ambiguous and 

excessively long. It is unclear whether the limit is an annual average rolled monthly or an annual 

average rolled annually. Regardless, these averaging times are too long because an inspector 

cannot determine if they are being complied with. Compliance will be determined with a CEMS, 

which means hourly data will be available. Thus, the Administrator must object to the permit 

because the mercury limit is not enforceable. 

G. The Administrator Must Object to the Permit Because the PC Boiler VOC 
Limit Is Not Enforceable. 

 
The Administrator must object to the permit because the PC boiler VOC limit is not 

enforceable for a number of reasons. First, the permit fails to establish emission rates in units of 

mass per unit time for VOC instead relying on the firing rates included in the unit descriptions, 

i.e., (lb/MMBtu)(MMBtu/hr) = lb/hr; however, descriptive information is not enforceable. 
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Second, the permit sets a limit of 0.0032 lb/MMBtu on VOC emissions, based on a 30-

day rolling average. Compliance with this limit “shall be demonstrated by compliance with 

Subsection 2(f) above,” which is the CO emission limit. Permit, p. 73, Condition 2.i. The SOB 

clarifies that CO emissions are used as a surrogate for VOC emissions. SOB, p. 27, Table 5.4. 

This limit is not enforceable because CO and VOC are separate pollutants that are not directly 

related and are affected by different factors.  

H. The Administrator Must Object to the Permit Because the PM/PM10 Limits 
Are Not Enforceable. 

 
The Administrator must object to the permit because the PM/PM10 limits are not 

enforceable for a number of reasons. First, the permit relies on a PM continuous emissions 

monitoring system (CEMS) to assure continuous compliance with the PM/PM10 limits. The PM 

CEMS only measures the filterable fraction of PM/PM10. Thus, the total PM/PM10 limits in the 

permit are not continuously enforceable. The annual stack tests for PM/PM10 are not adequate to 

assure continuous compliance. 

Second, the permit fails to establish emission rates in units of mass per unit time for 

PM/PM10, instead relying on the firing rates included in the unit descriptions, i.e., 

(lb/MMBtu)(MMBtu/hr) = lb/hr; however, descriptive information is not enforceable. 

Third, the permit fails to require direct compliance monitoring of PM/PM10 on Unit 1 and 

instead relies on using opacity as an indicator for PM/PM10, even where direct compliance 

monitoring using a PM CEMS is required for Unit 31. 

Fourth, the permit sets a limit on particulate emissions comprising the sum of filterable 

and condensable particulates. Permit, p. 73, Condition 2.a. A PM CEMS will be used to 

determine compliance with this limit. Id., Condition 4.e. The permit itself does not contain any 

additional monitoring to determine compliance with this limit. However, the SOB, which is 
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unenforceable, indicates that initial and annual performance tests also would be conducted to 

determine compliance. SOB at 26, Table 5.4. The list of test methods in the “compliance/testing” 

column is also ambiguous and must be clarified.  

The SOB suggests that an alternate Method 202 can be approved in the permit or any 

other approved alternative method can be used. This language is ambiguous and appears to grant 

authority to use any alternative method approved by any party. Test methods used to determine 

compliance with federally enforceable permit conditions must be approved by the U.S. EPA. 

There are currently no U.S. EPA approved alternative methods for measuring condensable 

PM/PM10. 

Finally, the proposed limit on PM/PM10 emissions from the cooling tower is not 

enforceable. The permit sets a BACT control efficiency with no supporting monitoring; contains 

no averaging time; does not specify testing frequency, methods or location; and does not require 

PM/PM10 emission to be calculated and compared to an emission limit.  

The drift rate of 0.001% in the permit is not enforceable as a practical matter. The permit 

does not specify any monitoring to determine if the proposed drift rate is being met. Drift rate is 

measured using a special drift test conducted by a certified test firm. These tests are commonly 

performed on cooling towers and are commercially available. The permit also does not specify a 

time period to demonstrate compliance with the drift rate, i.e., averaging time or the frequency 

for monitoring and reporting the drift rate. Particulate emissions coming out of the tower depend 

on the drift rate, circulating water flow rate, and total dissolved solids (“TDS”) in the circulating 

water. Particulate emissions must be measured in the tower exhaust or calculated from the 

circulating water rate, TDS in the circulating water, and drift rate. The permit requires only that 

records be kept of water circulation and TDS, which by themselves are not adequate to determine 
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either drift rate or PM/PM10 emissions. The permit does not require that water circulation be 

measured nor specify any testing frequency, testing methods, or testing locations.  

In sum, the permit sets a BACT control efficiency, with no supporting monitoring, while 

the SOB contains monitoring to determine compliance with a BACT emission rate, which is not 

in either the SOB or the permit. This mix of conditions is not enforceable because they contain 

no averaging time; they do not require any monitoring of drift rate, circulating water rate, or 

circulating water TDS; they do not specify testing frequency, methods, or location; and they do 

not require that PM/PM10 emission be calculated and compared to an emission limit. Thus, there 

is no way to assure compliance with cooling tower BACT. 

The permit identifies two applicable requirements for the cooling towers, 401 KAR 

63:010, Sec. 3 (fugitive emissions) and 401 KAR 51:017 (BACT). These are implemented by 

imposing operating and emission limits: 

1. Operating Limitations: 
a) Pursuant to Regulation 401 KAR 63:010, Section 3, reasonable precautions 
shall be taken to prevent particulate matter from becoming airborne. 
b) Pursuant to Regulation 401 KAR 63:010, Section 3, discharge of visible 
fugitive dust emissions beyond the property line is prohibited. 

 
2. Emission Limitations: 

a) Pursuant to regulation 401 KAR 51:017, the cooling towers shall utilize 
0.001% drift eliminators. 
b) Pursuant to Regulation 401 KAR 63:010, Section 3, reasonable precautions 
shall be taken to prevent particulate matter from becoming airborne. 

 
The permit states that no testing is required to determine compliance with these limits, 

but the SOB indicates monthly measurement of total dissolved solids (“TDS”) and circulating 

water. SOB at 31. The permit requires recordkeeping for these two parameters, but not their 

measurement. Permit, p. 73, Unit 41, Condition 5. This collection of conditions is contradictory 

and ambiguous and thus not enforceable. 
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The Administrator must object to the permit because the PM/PM10 limits are not 

enforceable for these of reasons.  

I. The Administrator Must Object to the Permit Because the Permit Fails to 
Define the Terms “Startup and Shutdown” and “Good Combustion 
Control.” 

 
The Administrator must object to the permit because fails to define the term “good 

combustion control,” rendering the term vague, ambiguous, and meaningless and rendering the 

conditions that use these terms and the permit unenforceable. The permit indicates that BACT 

for CO is “good combustion control.” Permit, p. 73, Condition 1. The permit also indicates that 

“good combustion control” is one of the methods that will be used to control toxic substances. 

Permit, p. 73, Condition 2.n. The term “good combustion control” is not defined and thus is not 

enforceable. Combustion controls include a wide range of techniques, including staged 

combustion, excess air, low-NOx or ultra low-NOx, and combustion optimization systems. The 

file does not identify the specific combustion controls that would be used to assure the VOC 

BACT limit is continuously met. The Administrator must object to the he permit because it fails 

to define the term “good combustion control” and, as a result, is not practically enforceable. 

J. The Administrator Must Object to the Permit Because the Permit Contains 
Other Conditions That Are Not Enforceable.  

 
The Administrator must object to the permit because it fails to include emissions limits, 

standards, compliance provisions, monitoring, record keeping and reporting requirements among 

other things that are enforceable and that assure compliance, in violation of 42 USC § 7661c(a) 

and 401 KAR 52:020. Such items rendering the permit unenforceable include the following:  

• The permit fails to specifically require the use of monitoring data to assure 

continuous compliance with permitted levels of emissions for opacity and lead, which 

renders monitoring data mere description. 

 39



• The permit fails to define the term “startup and shutdown,” rendering the term vague, 

ambiguous, and meaningless. 

• The permit fails to specify the contents of LG&E’s startup and shutdown plan, 

rendering such a plan vague, ambiguous, and meaningless. 

• The permit fails on numerous occasions to identify what “records” must be 

maintained regarding the control equipment, rendering these requirements vague, 

ambiguous, and meaningless. 

• The permit relies on manufacturer specifications and standard operating procedures to 

assure proper operation of air pollution control equipment. These specifications and 

procedures are not included in the permit or summarized in any fashion, thus 

rendering them meaningless. 

• The permit does not identify the test methods that would be used to determine 

compliance with regulated pollutants and coal quality parameters. Some of the 

regulated pollutants are operationally defined by the test method, e.g., PM/PM10.  

• The emissions caps on NOx and SO2 are unenforceable due to the permit’s lack of 

explanation regarding how emissions will be calculated during times when the CEMS 

are not measuring NOx and SO2, e.g., due to malfunction of the CEMS, startups and 

shutdowns when CEMS data may be inaccurate or incomplete, or other loss of CEMS 

data. 

• The permit fails to ensure that the project’s net increase in emissions of NOx and SO2, 

which according to the permit fall just below the PSD significance levels, continue to 

remain below the significance levels by omitting any on-going requirements to 

measure emissions of NOx and SO2 from all sources that emit these pollutants, use 
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these measurements to calculate net emissions increases, compare the emission 

increases to the significance thresholds, and report the results. 

IV. CONCLUSION 
 

In sum, the Commonwealth of Kentucky, Environmental and Public Protection Cabinet’s 

final Title V permit for the proposed source located at 487 Corn Creek, Bedford, Trimble County 

fails to meet the legal requirements of the CAA, 40 C.F.R. Part 70, and Kentucky’s SIP, due to 

[BLANK]. Petitioners respectfully request that the Administrator object to the Title V Permit for 

the proposed source located at 487 Corn Creek, Bedford, Trimble County as required under Title 

V and 40 C.F.R. § 70.8(c)(1).  

 
Respectfully submitted, 
 
 
________________________ 
Faith E. Bugel 
Meleah Geertsma 
ENVIRONMENTAL LAW & POLICY 
  CENTER 
35 East Wacker Drive, Suite 1300 
Chicago, Illinois 60601 
312-673-6500 
Fax: 312-795-3730 

 
W. Henry Graddy 
Betsy Bennett 
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