March 7, 1999

VEMORANDUM

SUBJECT: Potential to Emt (PTE) Transition Policy for Part 71
| mpl enmentation in Indian Country

FROM John S. Seitz, Director /s/
Ofice of Alr Quality Planning and Standards (MDD 10)

Eric V. Schaeffer, Director /s/
O fice of Regulatory Enforcenent (2241A)

TGO See Addressees

VWhat is the purpose of this nenorandunf?

Thi s nmenorandum di scusses EPA' s transition policy concerning
potential to emt (PTE) limts for stationary air pollution
sources located in Indian country.! Under this policy, EPA would
treat a source as nonmajor for the purposes of the Federal
Qperating Permts Program (part 71) if its actual em ssions are
and remai n bel ow 50 percent of the PTE thresholds for major
source status, for every consecutive 12-nmonth period (begi nning
with the 12 nonths imredi ately preceding the date of this
menor andum) and it maintai ns adequate records to denonstrate that
its actual em ssions are kept bel ow these | evels.

VWhat is neant by “lndian country”?

I ndi an country, as defined in 40 CFR 71.2, nmeans: (1) al
land within the limts of any Indian reservation under the
jurisdiction of the United States governnent, notw thstanding the
i ssuance of any patent, and including rights-of-way running
t hrough the reservation; (2) all dependent Indian conmunities

For purposes of administering the part 71 program EPA
treats areas for which EPA believes the Indian country status is
in question as Indian country [40 CFR 71.4(b)].
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within the borders of the United States whether within the
original or subsequently acquired territory thereof, and whether
within or without the limts of a State; and (3) all Indian
allotnments, the Indian titles to which have not been

extingui shed, including rights-of-way running through the sane.
This definition parallels the definition of Indian country
contained in 18 U S.C. section 1151 and has been applied
extensively by the federal courts.

Way is EPA issuing this policy?

On July 1, 1996, EPA published final regul ations, codified
in 40 CFR part 71, for the Federal title V operating permts
program (61 FR 34202). Subsequently, on February 19, 1999, EPA
pronmul gated regul ati ons setting forth EPA's approach for issuing
Federal operating permts to stationary sources in Indian country
(64 FR 8247). These reqgulations will trigger the requirenent for
sources in Indian country that are subject to part 71 to submt
permt applications within one year, or sooner in sonme cases.

Sources located in areas covered by EPA-approved part 70
prograns can often avoid nmajor source permtting under title V of
the Cean Air Act (CAA) by obtaining enforceable “synthetic
mnor” limtations on their operations.? However, unlike
mechani snms avail abl e for many such sources, a Federal nechani sm
is not currently in place to create practicably enforceable
synthetic mnor l[imts for sources in Indian country. As stated
in the recent final part 71 rule, EPA's viewis that State or
| ocal permts that nmay have been issued to sources in Indian
country (and limtations in such permts) are not effective in
[imting the PTE of sources for purposes of avoiding the part 71
program or for any purpose under the CAA, unless EPA has
explicitly approved the State or local permtting program as
applying in Indian country. As a result, sone sources |located in
I ndi an country are not yet able to obtain enforceable [imts to
avoi d being maj or sources under the part 71 program even though
their actual em ssions may be well below the rel evant najor
source thresholds. The EPA believes that the |ack of a nmechani sm

2The term “synthetic mnor” refers to air pollution sources
whose maxi mum capacity to emt air pollution under their physical
and operational design is |large enough to exceed the major source
threshold but are limted by an enforceable em ssions restriction
that prevents this physical potential from being realized.
Through such synthetic mnor permts, sources avoid triggering
maj or source requirenents.
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to create enforceable synthetic mnor Iimts is a disadvantage
for Indian country sources who mght want to obtain limts on
their operations to avoid najor source status under title V.

The EPA expects the m nor preconstruction permt programfor
I ndi an country now bei ng devel oped and other activities currently
underway to provide nmechanisns to limt em ssions of |Indian
country sources in the future. However, there will be a gap
between the part 71 programpermt application requirenent and
t he devel opnent of those broadly avail abl e Federal nechani sns.
Because of this gap, EPA intends to inplenment today' s policy to
facilitate snmooth inplenentation of the program and to ensure
that early inplementation of the program can focus attention on
creating high-quality permts for higher-emtting part 71
sour ces.

Who may take advantage of this policy?

Air pollution sources may take advantage of this policy if
they are located in Indian country, would be covered by the part
71 program and their potential em ssions equal or exceed a major
source threshold, but their actual em ssions are at or bel ow 50
percent of the threshold. The decision to utilize this policy is
purely voluntary and at the discretion of the source. Al
sources are free to apply for a part 71 permt.

Wy woul d sources want to take advantage of this policy?

Title V requires operating permts for major sources as well
as other types of sources, as described in part 71 (see section
71.3). |If a source takes advantage of this policy for al
regul ated air pollutants for which the source would be a maj or
source, EPA would treat it as a nonmajor source for purposes of
title V. If the source is not otherw se subject to title V, EPA
would not require it to apply for a permt or to pay part 71
permt fees.

Are there any exceptions to this PTE policy?

Maj or sources for the purposes of title V include any
stationary sources that are nmmjor sources as defined in section
112, section 302, or part D of title | of the CAA  Consistent
wi th EPA's once-in-always-in policy for maxi num achi evabl e
control technol ogy (MACT) standards, this policy would not apply
to any source that is already required to obtain a title V permt
due to being subject to a MACT standard.



4

Li kew se, this policy would not be relevant for Indian
country sources with actual em ssions above 50 percent of a major
source threshold, but still below the major source threshol d.

For those sources, the only practicably enforceabl e mechani sm
currently available to limt PTE would be a |imt devel oped by a
Tribe or State with Cean Air Act prograns that EPA had
explicitly approved as applying in the sources’ areas of |ndian
country.

Additionally, if a source is subject to title V for a reason
other than its PTE (see 40 CFR part 71, section 71.3), then it
remai ns subject to title V regardless of this policy. For
exanple, if the source currently has a prevention of significant
deterioration (PSD) permt under part Cof title |I of the CAA
then it is required to get a title V permt.

What do sources need to do to qualify under this policy?

Sources would need to do three things. First, they would
need to send a letter to the appropriate EPA Regional Ofice
indicating their intent to take advantage of this policy prior to
the deadline for submttal of their part 71 permt application.
The EPA believes it is appropriate to ask sources to take this
step, even though EPA' s transition policy for part 70 prograns
does not discuss it, because EPAis less famliar with source
popul ations in specific areas than are state, |ocal and tri bal
governnents. This notification action will assist EPA in
identifying sources and makes it clear to the Agency which
sources are intending to take advantage of this policy. Second,
sources would need to nmaintain their actual em ssions, for every
consecutive 12-nonth period (beginning with the 12 nont hs
i mredi ately preceding the date of this nmenorandum, at |evels
t hat never exceed 50 percent of any of the mmjor stationary
source thresholds applicable to that source. Third, sources
woul d need to keep records on site to denonstrate that em ssions
are bel ow these thresholds for the entire transition period. A
source having a PTE which is at or above the major source
t hreshol d, and whi ch has actual em ssions above the 50 percent
threshol d without conplying with major source requirenents of the
CAA (or without otherwise limting its potential to emt), could
be subject to enforcenent.

How long will this policy be in place?

The EPA woul d inplenent this policy fromthe date of this
menmor andum unti|l either EPA adopts and inplenents a mechani sm
that a source can use to limt its PTE, or EPA explicitly
approves a tribe's or state’s program providing such a nechani sm
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for the relevant area of Indian country. Were the nmechanismis
the Federal preconstruction permt programreferred to above,
this policy would extend to a date to be specified in the rule
that establishes the preconstruction program

VWhat is the connection between the Tribal Authority Rule (TAR)
and this policy?

The Tribal Authority Rule (TAR), officially titled “Indian
Tribes: Ar Quality Planning and Managenent; Final Rule,” was
publ i shed on February 12, 1998 in the Federal Register. The TAR
authorizes EPA to treat eligible tribes in the sane manner as
States for sonme purposes under the CAA and to approve tribal air
quality prograns neeting the applicable m nimumrequirenents of
the CAA. The EPA expects that many Tribes wi |l devel op and seek
approval of CAA prograns, including prograns that nmay provide a
practicably enforceable nmechanismfor limting sources’ PTE
Such a mechani smcould be used to |limt PTE for sources of any
size. Note that if Tribes obtain EPA approval of their own part
70 progranms, they will be free to require title V permts of al
maj or sources (and m nor sources, if they choose to do so)
notw t hstandi ng this policy.

Who should read this menorandum and who are the contacts for
nmore i nformati on?

We are asking Regional Ofices to send this nmenmorandumto
States and Indian tribes within their Regions. Questions
concerning specific issues and cases should be directed to the
appropriate Regional Ofice. The Regional Ofice staff may
contact Scott Voorhees of the Operating Permts G oup
(919-541-5348), Lynn Hutchinson of the Integrated |Inplenentation
G oup(919-541-5795), John WAl ke (202-260-9856) or M ke Thrift
(202-260-7709) of the Ofice of Ceneral Counsel, or Carol Hol nes
of the Ofice of Regulatory Enforcenent (202-564-8907). The
docunent is also available on the Internet, at
http://ww. epa. gov/ttn/oarpg under "Actions Sorted by CAA Title,
OQperating Permts & New Source Review (Title V), Menoranda,
Policy & Guidance Menos."

The policies set forth in this nmenorandum are intended
sol ely as gui dance, do not represent final Agency action, and
cannot be relied upon to create any rights enforceable by any

party.



Addr essees:
Director, Ofice of Ecosystem Protection, Region I
Director, Division of Environnmental Planning and Protection,
Region |1
Director, Air Protection Division, Region Il
Director, Air, Pesticides, and Toxi cs Managenent Division, Region IV
Director, Air and Radi ation Division, Region V
Director, Miultimedia Planning and Permtting Division, Region VI
Director, Air, RCRA and Toxics D vision, Region VII
Assi stant Regional Adm nistrator, Ofice of Partnership and
Regul at ory Assi stance, Region VIII
Director, Air Division, Region IX
Director, Ofice of Air, Region X
Regi onal Counsels, Regions |-X
Director, Ofice of Environnental Stewardship, Region |
Director, Division of Enforcenent and Conpliance Assurance,
Region |1
Director, Enforcenment Coordination Ofice, Region Il
Director, Conpliance Assurance and Enforcenent Division, Region VI
Director, Enforcenment Coordination Ofice, Region VII
Assi stant Regional Adm nistrator, Ofice of Enforcenent, Conpliance
and Environnmental Justice, Region VIII
Enf orcenment Coordinator, Ofice of Regional Enforcenent
Coordi nation, Region |IX

cc: C Holnes, CECA
J. KetchamColw ||, OPAR

J. Wal ke, OGC

T. Smth, QAQPS

J. Havard OGC

M Thrift, OGC

S. Voor hees, OQAQPS

S. Hitte, QAQPS

C. Carraway, OQOAQPS

J. Swanson, QAQPS

A. Hanson, OW

D. Laroche, OAR

Regi onal Tribal Air Coordinators, Regions I-I1, IV-X



