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L Introduction :

On January 8, 2009 the New jerséy Department of Environmental Protecﬁ(;n (“DEP”)
issued a Clean Air Act (“CAA”) Title V Operatihg Permit renewal tp Covanta ESSex‘Compavny
(“Covanta”) to operate the Essex Cdunty Resourée Recovery Facility (the “Inciner'ato;”). Air
Pollution Conﬁol Operating Title-'V Permit Nutnbér BOP_ 060001 (Exhibit 1). As wilAl‘be‘
diécu8sed in further detail below, in the present case thé DEP Acompleteily failed to fulﬁll its:
public participation obligations pfior to issuing the Title v Operating Permit‘ renewal to Covanta,
thereby depriving the residelnts'of the Ironbmlmd. and sﬁrr’ounding communities of their statutory
right to offer comments and request a public hearing on the permit. DEP’s failure in this regard
is éspecially egregious since th‘e Ironboﬁnd i:s an envifonmental justice cprhmunjty and since,
pursuant to Govémor James McGreevey’s Executive Ordér 96, DEP .;Nas under.an obligation to
“provide meaningful opportunities for ir\lvglvemeﬁt to alllpeople regardless of race, color,
ethnicity, religipn, income, or education ievel.” Exec. Order 96, 36 N.JR. 1259(0) (F ebruary 14,
2004).l As such, the Title V permit issued to Covanta Essex on Japuary 9, 2009 was issued in -
violation of New Jersey’s.Executiv‘e Order 96, New Jersey’s Title V dperating penrﬁt_program
and its implementing regulaﬁons, and the Clean Air Act ahd its implementing régulations. ‘
Thérefore, the petitioners Irpanun_d Commumty Corpofation and GreenF éithrespectﬁxlly
request‘that the AEPA Administrator' object fo the Title V permit.

V”AI‘I-le Incinerator is located in the heart of a section of Newark, New J ersey called the . .

Ironbound. This environmentally'vulncrable néighborhood is bounded by heavily-traveled .

: As New Jersey’s Executive Order 96 was due to expire February 17, 2009, Governor Corzine
renewed New Jersey’s commitment to environmental justice by issuing Executive Order 131,
which orders DEP to “provide appropriate opportunities for all persons, regardless of race,

 ethnicity, color, religion, income, or education level to participate in‘decision-making.” Exec.

Order 131, 41 N.J.R. 1125(a) (February 5, 2009).
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" highways (Roﬁtes 1,9, 21', 78, NJ Turnpike), polluted.waterWays (Passaic Riiler; Newark Bay), .
' _the Newark International Airport, and many industrial and contaminated sites which collectively
expose its resideﬁts to adverse environmental c}onditi:ons.
-The Incinerator contributes to th_eseb adverseéhvironniental conditibns by emitting carbon
: monO);id'e, sulfur diokide, particulate matter, aﬁd other harmful pollutants.v According to the
American Lung Association, Essex County has the hig}}est population at-risk of developing . i
| pediatric asthma due to air pollution in New Jersey. Ainerican Lung Aséociation, State of thé
Air: 2069, Groups at Risk, available at ht’cp://Www.stateoftheair.org/200§/states/ﬁéw-jérsey/
(Exhibit 2). The American Lung Asséciation aléo repor_t_éd thét Hudson CoUnty,’ which is ,
directly adjacent to the location of the Incinerator, achieved failing air qualit}; vmarks fo_ﬁigh
levels of particulate matter in the ambient air. Id., Particle Pollution (Exhibit 3). Indeed, i
according to the EPA’S' “Green Book,”‘bot'h Essex and Hudson Counties are currently not
~ attaining the National Ambient Air Quality Standard for PM, s. EPA, The Green Book
Nonattainment Areas for Criteria Pollutants, available at |
http://www.epa.gov/air)oaqps/greenbk/. There is a concern that increasing numbers of children
who attend schools in the vicinity of the Incinerator in both Hudson and EsSex Co@ties are
developing pediatric asthma and are unable to participate in outdoor phy'sfcal activities. Seé |
Decl..of Sister Eleanof Uhl, O.P., dated February 20, 2009 (Exhibit 599 10-11, 13); Decl. of
Sister Barbara NesbiHal, S.C., dated February 20, 2009 (Exhibif 6 ﬂ. 10-12, 14); Decl. of Ana
Baptista, dated February 18, 2009 (Exhibit 7 1[ 162 |

In addition, the Ironbound is a culturally diverse, predominantly minority neighborhood,

20n F'ebruary 20, 2009, Petitioners filed a Clean Air Act citizens’ suit in the Federal District
-Court for the District of New Jersey against Covanta. The Complaint is attached hereto as -
Exhibit 4. All three of the above-reference declarations were filed with the Complaint.
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- and a large percentage of its inhabitants have incomes that place theth below the poverty line. .© = -~

According to the 2000 Census, over a quarter of the hbusgholds in the two census tracts adjacent -

'~ to the Incinerator are linguisticailly isolated, and well over half the population in these tracts

belong to a minority group. ‘U.S. Census Bureah, American Factfinder, Census 2000._Summdiy

File 3, at http://factfinder.census.gov (Eich-ibit 8). Furthermore, 1999 per éapita income in census - -

tracts 75.01 and 75.02 was $11,106 and $12,230, respectivély.’ Id. These income levels‘puvt o-ver
a quarter of the population below the poverty level. Id. |

Due to the disproport_ioﬁate économic and environmental bu?denS the Ironbound
commﬁnity must bear, itis a reé_ognized environmental justice c'omrriuni-ty».ﬂ Indéed, in the -
context of the Ironbound comihunity’s campaign to stop a sewage tfeéﬁnent plant from being "
built in their neighborhood, the EPA’s regional environmental justice coordinator wrote that the
Ironbound “éommunity appears to meet tﬁe factors or ~-crite.rie|1fthat identify eﬁviromhentai justice
communities.” See Ronald Smothers, Jronbound Draws its Line at th.e Dump, NY Times, Mar. |
29, 1997, at 22. |

The Incinerator emits sulfur dioxide; carbon monoxide, pa.rticuléte matter and other-
pollutants, often in lei/els th;it exceed its Title V Operating Permit limits, thereby contributing to
the air pollution in the Ironbound émd the adverse effects it has on community health and tﬁe '
environment. Therefore, the residents of the Tronbound have a heightened interest in the

Incinerator and in ensuring that, given the disproportionate number of environmental burdens

they already must bear, the adverse effects of the air pollutants emitted by the Incinerator ate

minimized.

~ One of the only shields protecting the residents of the Ironbound and surrounding

) coﬁﬁ_nunities from the vadVerse.effccts_ of air pollution is the CIéan'Aif ActA-(-‘,‘CAA’-’-}) and the Title



.V Operating Permit prograrﬁ‘, which was added to the CAA:in 1990. Clean Air Act Amendments
of 1 990, Pub. L. No. 101-549, §§ 501-507, 104 Stat. 2399, 2635-48 (1990). Title V requires
stationary sources of air pollutién to acquire a permit prior to commencing operations and gives
members of the public the right to brfng suit in federal court to benfbrcg the terms of those
permits. 42 U.S.C..§ 7604; In addiﬁon‘, the Title V- opérating permit program requires
permitting authorities to notify the public of the issuance of a draft Title V pérrnit or permif
renewal and the oppoﬁunity to offer comments and request public héarings on the perrhit. 42
US.C. § 7661a(b)(6); 40 CFR. § 70.7.
-Indeed; public participation in the Title V permit process ié an essential part'of the CAA,
- and “[i]tis clear that Congress intended for the EPA to obj ect‘ to a permit when the public
participation requirements for issuing it have not been met.’% Sierra Club V. Johﬁson, 436 F.3d
1269, 1280 (1 lth Cir. 2006)(hereinaﬁer referred to as “Georgia Forestwatch™); see also Orange
Reéycling & Ethanol Production Facility, 60 Fed. Reg. 30904 (EPA Admin., June 8, 2001)(final -
order on petitions to object to State operating permit)(stating that “Public participation is an
important paft of the Title V process; and is an appropriate subject of an objection by EPA
 pursuant to 40 C.F.R. § 70.8(c)(3)(iii).”). | | |
II. Parties
a. The Ironbound Community Corporation

Petitionef Ironbound Community Corporation (“ICC”) is a New Jersey not-for-profit
. public interest corporation locgfed in the Ironbound neighbofhood, of Newa;rk, New Jersey.
Founded in 1969, by neighborhood residents; ICC worké with the community to develop and
operate programs addressing the neighborhood’s variouslneeds in an effort to improve residents’

quality of life. ICC provides myriad sérvices to the Ironbound commimity, and since 1980 has
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been among the most active urban environmental Vo‘icesk in New Jersey through its Community '
Environmental Program (formerly, Qommumty Health Project). For example, ICC has
advocated on 1ts own behalf and on behalf of its members and res1dents of the Ironbound
community to improve the quallty of life in the Ironbound through its Env1ronmental Justice
Advocacy & Education l’roject,,the Passaic Riverfront Deyelopment Project, the Dioxin

Decontamination Proj ect, the Newark Brownfields Initiative, the Environmental Leadership

~ Training in Schools, and support for the Ironbound Committee Against Toxic Waste. “For more

than ten years ICC has been an appointed community representative on the DEP’s
Environmental Justice ‘Advisory Council; ICC was also designated as the community
representative in the Lister Avenue Brownfields Development Area and served as community
liaison to the NfDEP and the EPA on the Diamond -'Shamrock Company site remediation.
Among other things, ICC researches and distributes a_nalytical reports on environmental issues in
the Ironbound, advocates before legislative' and administrative bodies, and conducts public
education. ICC has also received grants from the EPA for the creation of a pilot project to

educate the community about the risk of asthma to children in the community. See (Ex. 79 16).

In addition, ICC is a member of the Steenng Committee of the Coalition for Healthy Ports, a -

~ labor-environment coalition advocating for improved clean air pollcies and practlces at Ports

Newark and Elizabeth, which are adjacent to the Ironbound In this role ICC has met w1th
representatives of the Port Authority of New York and New Jersey, US EPA, and NIJDEP to
discuss potentlal strategies for.reducing port-related air emissions that impact-the Ironbound.

ICC has individual me‘mbers, volunteers p’rogram participants, and contributors who live;

- work, and recreate in and around Newark, New J ersey. and who breathe and are otherw1se

exposed to the harmful air pollutants em1tted by the Incinerator.. In order to fulﬁll its m1551on to -



improve the ‘quality of life"fo'r its membérs ahd the residents of ihe Ironbound, ICC needs to be
notified of ’I:itle V permit act_ions pertaining to affected_fac_ilitie's in and around the Ironbound
coniniunity_. Hox‘vever,r if notice is ﬁot puBlished and ICC is not notified, ICC will not be ébl'e to
offer comﬁlenfs or request a public hearing on .drvaﬁ permits. - :
b. GreenFaith
Petitioner GfeenF?ith, Inc.isa New Jersey non-pfoﬁt membership corporation founded
in 1992 and headquartered in New Brunswick, New J ersey. GreenFaith’s mission is to educate,

‘inspire and mobilize people of diverse religious backgromids* as-environmental leaders.

GreenFaith of_ganizes its programs around the three core values of spirit, stewardship and justice -

in relation to the environment, and to that end, GreenFaith mobilizes its individual members and -

member religious institutions, located throughout New Jersey, to raise awareness and advocated
on issues of environmental injustice. For example, in 2003, 2004, 2005, and most recently in
2008, GreenFaith gave environmental justice tours of New‘ai‘k, inpludiné the Tronbound, to"
educate over 250 religious anci community leaders about the range of environmental'health
threats facing Newark resid.ents.. GreenFaith is working with ICC to plan another Newark tour in
Nov_einber 2009. GreenFaith has also worked closely wiﬂ_pthe Natural Resourc‘es:Défense
Council and New Ybrk/New Jersey Baykeeper‘to reach a settle‘mént with fhe Army Corps of
Engineeré (“Corps’b’) to liﬁlit the re-distribution of dioxins as the Corps dredges the Newark Bay.
Other GreenF aith initiatives include conducting energy audits and distributing compact
.fluorescent light bulbs in various religious instifutions in Newark in an effort td reduce their
¢nérgy use, advocating for the DEP to reduce diesel emissions at Newark cc;nétruction sites, and
providing education on Newark’ s environmental issues to Leadership Newark (a program for

. business and community leaders in Newark). 'Members, contributors, and supporters of
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GreenFaith are dedicated to rectifying environmental injustices, as well as enjoying and* -
protecting New Jersey’s neighborhoods and natural resources. See generally, (Exs. 5 and 6). In
addition, GreenFaith is a member of the Steering Committee of the Coalition for Healthy Ports, a

labor-environment coalition advocating for improved clean air policies and practices at Ports

‘Newark and Elizabeth, which are adjacept to the Ironbound. In this role, GreenFaith- has met -

with representatives of the Port Authority of New York and New Jersey, US EPA, and NJDEP to
discuss potential strategies for reducing port-related air emissions that impact the Ironbound.

GreenFaith received a 2009 US EPA"Environmental Justice Small Grant in support of its work

‘ related to Ports Newark and Elizabeth.

GreenFaith has individual members, volunteers, program“participants, and contributors -
who live, work, and recreate in and around Newark, New Jersey and who breathe and are
otherwise exposed to the hairnfu/l air pollutants emitted by the In¢inerator. In oéder to fulfill its
mission to rectify environmental injustices and improve the quality of life for its members and
the residents of the Ironbound and its énvirons, GréenF aith needs to be notified of TiﬂeiV peﬁnit

actions pertaining to affected facilities in and around environmental justice communities such as .

‘the Ironbound. Howeyver, if notice is not published and GreenFaith is not notified, GreenFaith

will not be able to offer comments or request a public hearing on draft permits.

HLFacts
a. The Facility

The Incinerator is located at-183 Raymond Boulevard, Newark, New J ersey, andis-

operated by Covanta Essex Company. (Ex. 1).> The Incinerator is New Jersey’s largest garbage -

_ incinerator, with a capacity to incinerate up to 2,800 tons of municipal solid waste per day. It .

has the potential to emit, among other pollutants, up to 1,260 tons per year of Nitrogen Oxide,

3 See infra, n. 5.



1,660 tons per yéar of Carbon Monoxide, 997 tons pér'year of Sulfur Dioxide and 140 tons per
year of PMjo. (Id' at Section C, Pollutant.Emissi_oh_s Summary). As mentioned earlier, the
Incinerator is located in Essé% lCounty, New Jersey, which is currently in Non-Attainment for |
EPA’s PM2_5f standa:ds.. See New Jersey State Ixriplementation'Plan'Revision for the Attainmeht _.
.and Maintenance of the Fine Particulate Matter National Ambient Air Quality Standard (Mar. 24,
2009), 149 available at. |
http://www..nj.go_v/dep/baqp/pm'ZSSii)/PMZ.5%2OSIP%20DocMept%2OFina1%202009.pdf |
(mapping NJ’s National Ambient Air 'QUalify Standard pafti‘cﬂate matter nonattainment areas) _
(Exhibit 9). | |
- b. Previous Proceedings
.~ The EPA granteci interim approval to New Jersey’s Title V operating permit program
effective June 17, 1996. 61 Fed. Reg. 247 1.5 (May 16, 1996); 40 C.F.R. § 70, Appendix .A. EPA
granted full approval to New Jersey’s Title V operating berr_nit program effectivé November 30,
2001. 66 Fed. Reg. 63 168 (Dec. 5,2001). The DEP is thé agency responsible for issuing Title V |
operéting pemﬁts in New Jersey. N.J.S.A. § 26:2C-9(b)(8).
~ On July 8, 2004' the DEP issued a Title V Operating per;nit fo' Covanta Essex Company
to opefate the Incinerator. That permit was due to expire July 7, 2009. EPA régulations require
that Title V permit renewal applications .be “submitted at least 6 months prior to the date 6f
permi’t' expiration, or such other long time as may be approved by the Administrator...” 40
- CFR.§ 70.5(a)(iii). Pursuant to New Jersey’s Title V operating permit program, Covanta was

required to submit its application for renewal of its Title V operating permit at least 12 months

* At the time the July 8, 2004 permit was issued, Covanta Essex Company was known as
American Ref-Fuel Company of Essex County.
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prior to the c_xpira'tion of 1ha;£ pcml_it. NJAC.§ ,7‘:27-22‘30(c). .Th'erefore; a'timely application
for renewal would have been submitted sometime on ot around July 7, 2008. | ‘

" ICC and GreenFaith sent a Notice of Intent to -Cbmmencé Civil Action against Covanta to
the DEP, among others, on Maréh 8,2007. (Exhibit 18) On March 27, 2008, Ana Baptista,
Program Manager for ICC, wrote to the DEP Environmental Justice Coordinator inquiring as to
whether Covanta had submitted any kind of formal or ipformal proposals to DEP. E-mail from
Ana Baptista to Maria Franco-Spera, DEP Enviroﬁm_.ental Justice Coordinator (Mar. 27, 2008)

(Exhibit 10). DEP responded the next day, stating “DEP has not received any-applications from

the Covanta Essex facility.” Id,, E-mail from Maria Franco-Spera, DEP Environmental Justice

Coordinator, to Joe Della Fave? ICC Executive Director (Mar. 28, 2008). F;’thhérmore-, Ms.
Baptista also made other yerbal inquiries regarding developments relating to the Incinerator, but
was never informed that Covanta had submitted an application for permit renewal or that a draft
permit had been issued. -

On or around May 2, 2008, Covanta Essex submitted an application for renewal of its
Title V Operating Permit to DEP. According to the representationé of the DEP, the peribd,for-
public commenf on Covanta’s draft bpermit ended on October 22, 2008. E-mail frém Francis

Steitz, Chief, DEP Bureau of A1r Permits, to Maria Franco-Spera, DEP Environmental Justice

- Coordinator (May 15, 2009) (Exhibit 11). If taken as true, this would mean that DEP issued -

Covanta’s draft permit no léfer than September 22, 2008.

DEP represented that ICCIWas on the mailing list required by N.J AC§ 7:27-22.11(e),
but that it sent noﬁce to the Méyor of Newark, the Newark Health Department, EPA Region2
and Covanta on -September 12,2008. (Exs. 11, 13-17). DEP never sent notice to ICC, énd it is

still unclear whether 'DEP actually sent the above-mentioned letters. Open Publi¢ Records
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Requests to DEP reveal that DEP never published notice of the issuance of the draft permit, or
sent ﬁotice to a single member of the pﬁblié (Ex. 17). The only comments that DEP received
during the comfneht period were from Covanta.

After the close of the public comment period, DEP issued a proposed pérmit to the EPA -
- onor aro'und November 14, 2008. Therefore, EPA’s 45-day review period would haVe ended on
or around December 30,2008. On January 8, 2009, DEP issued a Title V ;)perating permit
renewal to Covanta. | |

IV.Argument A
a. Legal Background and Standard of Review

In 1990 Congress amended the Clean Air Act to include the Title V Operating Permit
Program. Clean Air Act Améndments of 1 990, Pub. L. No. 101-549, §§ 501-507, 104 Stat. 2399, -
2635-48 (1990). The Title V Operating Permit Program “requires stationary sources of air |
pollution such as ﬁmnufa;:turing and electricity plants to obtain permits which include emission
limitations and other conditions that ensure compliance with Clean Air Act’s air quality control -
- standards.” Georgia Forestwatch, 436 F.3d at 1272; 42 U.S.C. § 7661a(a). Title 'V permits.
“generaliy do[] not impose new substantive air quality control requirements,” but rather serve to
consolidate all of the requirements for a certain facility into a single permit. Ge&rgia :
Forestwatch, 436 F;3d at 1272. Thus, the “Title V progfan‘r strives to ‘énable the source, States,
EPA, and the public to understand better the requirements to which the source is subject, and”
- whether the source is meeting} those requirementé.”’ Id (qlioting Operatz‘ng Permit Program, 57
Fed. Reg. 32250, 32251 (July 21, 1992)).

The Clean Air Act requires that whenever a permit renewal is brbﬁosed the public must |

be given a 30-day period to make comments on the draft permit renewal.- After the close of the
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30-day. period for public comment on draft Title V permits and permit renewals, the permitting o
authority will consider all comments reeeived, prepare a “proposed permit,” and transnit the
proposed'permit to.the EPA, which then has 45 days to review it. 42 U.S.C. § 7661d(b)(2); 40

C.F.R.§70.8. Ifthe permlt was not issued in comphance with the requirements of the Clean Air

- Act, including the public participation reqmrements in 40 C.F.R. § 70, the EPA will object to its - -

_issuance. 40 C.F.R. § 70.8(c). If the EPA does not object to the proposed permit, then “any

persen may petition the Administrator within 60 days after the expiration of the Administrator’s . -
45-day review peﬁod to;make such objection.” 42 U.S.C. § 7661d(b)(2); 40 C.F;R. .§.' 70.8(d)."

| Petitions tol the EPA to obj ect-te the issuance ofa proposed perlrlit “shall be based only.
on objections to the permit that were raised with reasonable .speciﬁcity during the public

comment period provided for in § 70.7(h) of this 'part, unless the petitioner demonstrates that it

. was impracticable to raise such objections within such period, or unléss grounds for such.

objection arose after such period.” 40 C.F.R. § 70.8(d); 42 U.S.C. § 7661d(b)(2). The EPA
Administrator has a non-discretionary duty to grant a petitioner’s request to object to a proposed |

permit where the petitioner “demonstrates to the Administrator that the permit is not in

_compliance with the requirements of [the Clean Air Act].” 42 U.S.C. § 7661d(b)(2); see also

Sierra Club v. Johnson, 541 F.3d 1257, 1265 (11th Cir. 2008) (hereinafter referred to as

“Georgia Power”). Any denial of a petition submitted to the EPA pursuant to 40 CFR. §

| 70.8(d) is subject to judicial review in federal court. 42 U.S.C. § 7607.

b. EPA should ohject to the renewal permit because the DEP’s public
. participation procedures did not comport with Part 70 requirements

Title V permit renewals may not be issued unless “the perm1tt1ng authonty has comphed

W1th the requu'ements for pubhc partlc1pat10n under [40 C F R § 70 7(h)] 2 40 C F R. §

70. 7(a)(1)(11) § 70. 7(h) reqmres the penmttmg authority to pubhsh not1ce of the opportumty to
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rev_iew and comment on draft permits “in a.newspaper of’ general _.Civrc'ul_atiori in the area wheré
the source is located,” to develop a'mailing list that includes those who have requested ;to_r‘ecei’v'e-‘
. notification and to mail notice directly to those on thé.li'st, and to use “other means if necéssary -
to assure adequate notice to the affected public.” 40 C.F.R. § 70'.7(h)';- see also N.JA.C. § 7:27-
22.11(e). As demonstrated below, DEP failed to publish notibe or-send notice to a single
member of the affected public, including I‘CC, the sole member of the abovementidned mailing
~list. DEP did not utilize means‘ that would assure adequate notice to the affected public.
-,Therefofe, the Incinerator’s current permit is defective and EPA should be object to it.

i. DEP did not provide public notice of this permit via a publication in a

newspaper of general circulation in the area in which the facility is
located

" As mentioned above, 40 C.F.R. § 70.7(h) requires that the’permitting authority publish .
notice of the opportunity to review and offer comments on draft permi';s “in a newspaper of
general circulation in the area where the source is located.” 40 C.F.R. § 70.7(h); see also
N.J.A.C. § 7:27-22.11(e).3

The Star Ledger is New Jersey’s largest circulated newspaper and is based in Newark,
New Jersey. The Chief of DEP’s Bureau of Air Permits répresented in an email message dated
May 18, 2009, that DEP published notice of the obportunity for the public to comment on
FCovanta’s draft Title V operating permit renewal in the Séptember 22,2008 edition of The Star
' Ledger. (Ex. 11). However, notice was never_pub_lished on that date. Letter from William J. .

Schulte, Esq., to Legal Ads Department, The Star Ledger (June 4, 2009) (Exhibit‘.12). ;

- % While EPA’s regulations state that permitting authorities may publish notice in a newspaper of
genéral circulation in the area where the source is located or in a State publication designed to
give general public notice, 40 C.F.R. § 70.7(h), DEP’s regulations require the DEP to publish
notice in a newspaper of general circulation. N.J.A.C. § 7:27-22.11(e).
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- In.addition, the Chief of the Bureau of Air Permits represented that DEP sent notice
letters to the Mayor of Newark, the Newark Health Department, EPA Region 2 and Covanta, but.

wos able to produced only unsigned copies of these letters. (Exhibits 11, 13-16). Each:of those

~ letters indicated to the fecipients that public notice would be published in the Star Ledger “on or

aiound September 19,2008 and that‘the period for public comment would end on October 20, o
2008. (Exhibits 14-17). Howeyver, a search of the Star .Ledger. on and around those dates, and -
calls to the Star Ledger suggest that notice of Covanta’s draft permit in fact was never published.
“Public participation is an important part of the Title V process; and is an appropriate -
sobject of an objection by EPA,” Orange Recycling, 66 Fed. Reg. 30904. Since DEP did not
comply with the newspoper publication requirements in 40 C.F.R. § 70.7(h).and NJA.C. § 7:27-
22.11(e), Cosranta’s Title V operating permit renewal was issued in ﬁolaﬁon of EPA and DEP .~
regulations. See 40 C.F.R. § 70.7(h)(1); N.J.A.C. § 7:27-22.11(e); Georgia Forestwatch, 436

F.3d at 1275. Since “[t]he regulations hnplement the statutory requirements. .. [i]t follows that -

- [EPA’s] duty to object extends to the implementing regulations.” Georgia Forestwatch, 436

F.3d at 1280. Therefore, EPA should exercise its authority pursuant to 40 C.F.R. § 70.8(c)-(d)

~ and object to the issuance of the Covanta’s Title V operating permit reriewal, revoke the permit,

and require. DEP to re-notice the permit for a new 30-day public comment petiod. 40 C.F.R. §§

70.7(2)(1)(ii), 70.8(d); N.J.A.C. § 7:27-22.12(0).

“ii. DEP did not develop an adequate mailing list and did not send notice -
to ICC even though they were on DEP’s m-ailing list. '

As mentioned above EPA regulatlons requlre that notice be glven by the penmttmg
authonty “to persons on a mallmg hst developed by the perrmttmg authonty, mcludmg those
who request in wntmg to be on the list.” 40 CF. R § 70 7(h)(1) L1kew1se New Jersey s T1t1e V

operating permit pro gram requlres the DEP to “mail the notice to persons ona malhng list
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developed by the Department, includingto persons who request in writing to be on the mailing
list” NJAC. § 7:27-22.11(e).

DEP’s mailing list consisted of only one name, ICC, and DEP failed to send notice to

'ICC. E-mail from Kathy Mantuano to Evelyn Molde_:r, DEP Office of Record Access (June 30, .

.-2009) (Exhibit 17). ICC rightly should have been on the list, since employees from ICC made

several verbal and \_Nriften.inquiries regarding any developments relating to the Incinerator. (Ex.

10). Indeed, Ana Baptista, Program Manager of the ICC, is a sitting member of the DEP’s

Environmental Justice Advisory Committee and has frequent contacts with various DEP

officials, many of whom are fully aware of the Ironbound Community Corporation’s interest in

the Incinerator. (Ex. 7§ 14). Furthermore, both DEP and EPA were in receipt of a copy of the
Notice of Intent to Commence Civil Action sent by the Ironbound Community Corporation and
~GreenFaith to the Incinerator on March 8, 2007. Letter from Kathleen Shrekgast, Rutgers

Environmental Law Clinic, to Covanta Essex (Mar. 8, 2007,) (Exhibif 18). Therefore, even

absent ICC’s written and verbal requests to be notified of the issuance of a draft renewal permit

to Incinerator, DEP was aware of ICC’s and GreenFaith’s interest {n the Incinerator and its
‘impact on the cothunity in which it is located. As such; DEP should have sent notice of the
issuance of Incinérator’s draft permit renewal to ICC and GreenFaith, but never did.

- Instead, according to the Chief of the Bureau of Air Permits, DEP sent notice to the
Mayor of Newafk, New Jersey, the Health Department of Newark,'New Jersey, EPA -Regio_n 2,
and to Incinerator. (Exhi‘bits 11, 13-16). DEP did nof send notice to any members of the
affected public. /d. Sending notice only to govémrrient agencies and the facility itself is hardly
sufficient to “assure .éc-iéquat'e.notice to the affected pﬁblic.” 40 CF.R. §.‘70.7(h); NJA.C. §

7:27-22.11(e); see also Georgia Forestwatch, 436 F.3d at 1280. |
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* Therefore, because DEP did niot comply with the mailing list requirements for public
participation under 40 C.F.R. § 70.7(h) and N.J.A.C. § 7:27-22.11(e), EPA should object to the
issuance of Covanta’s Title V operating pérmit renewal, revoke the permit, and require DEPto"

re-notice the permit for a new 30-day public comment period. 40 C.F.R. §§ 70.7(2)(1)(ii),

©70.8(d); N.J.A.C. § 7:27-22. 2.126).

c.. DEP’s failure to abide by the publi¢ partlclpatlon requlrements made it
impracticable for the objections in the present petltlon to be ralsed durmg
the 30—day public comment perlod :

As'aresult of DEP’s failure to abide by the Title V public participation requirements,

neither ICC nor any other members of the affected public were made aware when DEP issued ‘

Covanta’s draft pémljt renewal and opened the public comment period. ‘Consequently, ICC and

* other members of the affected public were effectively deprived of their right to offer comments

and request a hearing on the draft permit. 42 U.S.C. § 7661a(b)(6).
After the close of the 30-day public comment period DEP is required to consider any

comments submitted on the draft permit and then issue a “proposed permit” to the Administrator

of the EPA for review, 42 U.S.C. § 7661d(a)(1); 40 C.F.R. § 70.8(a)(1); N.JA.C. § 7:27-

22.12(a), which is available to any interested person upon request. N.JA.C. § 7:27-22.12. EPA’
has 45 days to review the proposed permit and make objections. 40 C.F.R. § 70.8(c)(1);
NJAC. § 7'27-22 12. If the EPA does not object to thé proposed perfnif w1thm this period then‘
parties have 60 days to petition the EPA Admlmstrator to obJect 40 CF. R § 70.8(d); NJAC. §
7: 27 22.12(f). Petitions must contain obJectlons raised’ dunng the public comment period unless

it was impractical to raise the objection or grounds for the objection arose after the period ended.

' 42U.S.C. § 7661d(b)(2); 40 C.F.R. § 70.8(d); N.J.A.C. § 7:27-22.12(g). -
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Since DEP not only failed to publish notiéé of the isguanée of Covanta’s draft Title V. .

perrhit reneweﬂ ina ﬁewspaper of general cifculation, but also faile/d. to send notice toICC, -

.. Petitioners had no way of knowing when DEP issued the d‘raﬁ'permit. Therefore, it was |

- impracticable for ICC or GreenFaith to raise .i;he»i’ssué of the DEP’s failure to abidé ny the Title
v public participation requirements during the public comment period; Indeed, DEP’s failureto

_ensure that all of Title V’é public participation requirements were met had the effect of
precluding ICC and GreenFaith, as well as the rest of the affected community, from bging
involved in the permitting process at all. EPA should therefore waive the requirement that the
instant petition be .based on comments raised during the réquisite 30-day public comment’pe.r‘ic_)d
because it was effectively impossiblé for Petitioners to raise.the issues in this petition during that
period. 42 U.S.C. § 7661d(b)(2); 40 C;F.R._§ 70.8(d); N.J.A.C. § 7:27-22.12(g).

d. EPA hasa non-discretionary duty to object to a Title V permit where a
petitioner demonstrates that the permit is not in compliance with the
requirements of the Clean Air Act ; : \

j ’liitle V of the CAA clearly states that the EPA Administrator “shall issue an objection [to |
a Title V permit] if the petitioner démonstrates to'the Administrator that thelpermi.t is not in
compliance with tﬁe requirements of this Act, including the requireménts of the applicable
implementation pldn.” 42 U.S.C. § 7661d (b)(2)(emphasis added). While it has been recoém'zed
that ,there is some ambiguity with respect to the burden facing a petitioner under § 7661d(b)(2) to
demonstrate nbnacompliance, courts V;Iﬂl generally only grant deference to the Administrator
where the Administrator has made a “reasonable interpretation” of whether a petition in fact
dembnstrates non-compliance. Geor;giq Power, 541 F.3d at 1'267. Where it has been clearly |
demonstrated that a Ti_tle; V' permit waé not issil'ed in compiiéncg with Title V requirements, the

duty on the part of the EPA Administrator to object to the permit is non-discretionary. See

17




‘Georgia Forestwatch, 436'F.3d at. 1280; Georgid Power, 541 F.3d at 1265; N.Y.: Pub. Interest
Research Group v. Whitman, 321 F.3d 316, 333 n.12 (2nd Cir. 2003). Thg conference report that
accompénied the bill that b¢ca1ne-'Tif1e V states: “Simply put, the Administrator is feqﬁir'ed to0.
object to permits that violate the Clean Air Ac;,t. This duty to object to such permits is 4 | |
nondiscretionary duty. Therefore, :n the event that a petitionercienionstrates that a permit
violates the Act, the Administratbr'must object to that permit.” 136 Cong. Rec. S16895 (1990).

In Sierra Club v. ‘JohnsOn, the plaintiffs sought feview of an EPA order denying their
request that the EPA object to a Title V pénnit that the Georgia Environmental Protection . -
Division had issued. Georgia Fi orestwatéh, 436 F.3d at 1272. The basis of the plaintiffs’. tequest
was that the Georgia Environmental Protection Division had failed to create a mailing list and
mail noﬁcé of the issuance of the draft permit and opportunity to commenf to those on the list,' as
required by 40 CF.R. § 70.7(h)(1).i Id. a‘; 12>75. In responding to the plaintiff’s petition, the EPA

- conceded that a mailing List i-s in fact nequjred by § 70.7(h)(1) and that the Georgia EPD failed to

create one prior to issuing the permit. Id at 1279. EPA denied the plaintiffs’ petition anyway,

reasoning that “ﬁe lack 6f mailing list notice did not create a defect in the pérmit because
petitioner has not demonstrated that this omission actually resulted in less meaningful public
participation.” Id. at 1279—12’80.. The court rejécted EPA’s argument and stated that the CAA \
and EPA regulations “do not allow EPA unfettered discretibn to ignore obvious violations of

" TitleV pé"rmit program requirements,” vacated thé EPA ofdet, and remanded thé case to EPA for

further conéideration. Id. at 1280. In'v a later cas? b_eforefhe 11th Circuit involving a separate - -

petitioﬂ submitted By the Sierra Club and tﬁe Coosa-River Basin Initiativé to the EPA, the céurt ‘
égain concluded that “where a petition successfully demonstrates non-éomplianCe, an objection -

by the Administrator must ensue.” Georgia Power, 541 F.3d at 1267 (emphasis added).
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kSimilarly, in the -insfant case, Peﬁtioners are requesting that the EPA obj éct to Covanta’s

- Title V I;ennit because the permitting authority, DEP, failed to follow the public pal;ticipation
requirements in 40 C.F.R. § 70.7(h) a'nd‘N.J ALC. § 7:27-‘22.1 1/(é). Petitioners'have

' demoﬁstrated that, despite assuranc;es from DEP that they published notice of the issuance of
Covanta’s draft Title V. permit renewal in a newspaper of éenéral circulation, notice Was in fact
never bublishe‘d. (Exs. 11-12). Petitioners also_ demonsttatedﬁét_, ICC made numerous
inquiries, both verbally and in writing, requesting notice of ‘ahy developments ‘relating to tﬁe
Iﬁcinerator and Covanta’s permit renewal, and DEP was aware of both ICC’s and GreenF aiﬁl’s
heighteﬂed interest in the Inc'in'erétor by virtue of the fact that they were 1n receipt of petitioner’s
Noticé of Intent to Sue. (Exs. 10, 18)_.. Despite the fact that ICC is the only entity named on
' DEP’S mailing list, the DEP failed to send ICC notice: (Ex. 17). DEP did not send notice to a
single member of the public. | |

As noted above, a Title V penhit may not be issued unless it complies with all of the

conditions in 40 C.F.R. § 7O.A7(a)(1), including the public participation requirements in § 70.7(h).
>Congress clearly intended for the EPA to object to Title V permits that have not been issued in-
compliahce with the public ‘participation requirements. Georgia F or,eétwatch, 436 F.3d at 1280.
The EPA Administrator has z;lso concluded that a failure to abide by the public participation
requirements contairied in Title V “is an appropriate subject of an objection by EPA pursuant to
40 CFR. § 7_0.8(0)(3)(iii).?—’- Orange Recycling, 66 Fed. Reg. 30904. Accordingly, EPA is under
a non-discrétionary duty to object to Covanta’s January é, 2009 Title V Permit. In accordapce
w1th 40 C.F.R. § 70.8(d), “[i]f the permitting authority has issued a permif priof to receipt of an

- EPA objection. .the Administrator will modify, terminate, or revoke such permit.”

19



‘e. The circumstances of this case justify the application of the doctrine of -
equitable tolling to the 60-day time limit for filing petitions

Given the DEP s failure to publish notice of the i issuance of Covanta’s draft perm1t ina
newspaper ahd failure to send notice to a single member~0f the pubhc and the fact that the
Ironbound isa recogmzed envuohxhentai justice commdmty, the circumstances of this case
justify the apblieation of the doctrine of equitable tollingb to the 60-day period for submitting:
petitions to the EPA. 'Fdrthermore, Presidential Executi_ve Order 12898 requires “each Federal
agenc;lr [te] tnake achievmg environmental justice part of its mission by identify'tng and
addressihg_, as appropriate, dispropertionaitelf high and adverse human health or envirohmehtal
effects of its progratns; polictes, and activities on minority poptﬂaﬁone end'low-income
populations in the United States.” Exec. Order No. 12,898, 59 Fed. Reg. 7629 (Feh. 11, 1994).
Therefore the EPA should consider the Petition and respond to it in accordance with 42 U.S.C. §
7661d(b)(2). |

- Upon the conclusion of the EPA’e 45-day period for reviewing proposed Title V permits,
petitionets have a 60-day period during which they “may petition” the Administrator to ohject to’
the permit if the Administrator has not already done so. 42 U.S.C; 7661d(h)(2). DEP_
Uansnhﬁed a'proposed Title V renewal permit to EPA on ot around Noverhber_ 14, 2008.
Therefore the EPA’s 45-day review period wodld have ended on er around December 30,2008.
Accordmgly, in order to file a petltlon w1thm the 60- day period prov1ded by the CAA,
Pet1t10ners would have ordmanly had to ﬁle a petltlon by March 2 2009 42 U S. C §
7661d(b)(2) The Petltlon is dated July 10 2009 As such, the present petltlon was not filed .
wﬁhm the 60- day time penod prov1ded for in § 7661 d(b)(2) |

In order to determme whether to apply the doctrme of eqmtable tolhng in a given cese

~ courts will generally examine the relevant statute and the circumstances under which the claim -
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for application of the'equitaiale tolling doctrine is asserted. According to the United States
Supreme Couﬁ, “[o]rdinary limitations statutes use fairly simple language,” and can be read as

' "‘conta’ining an imblied fequi%able, tolling’ exception.’f United States v. Brockamp, 519 U.S. 347,
350 (1997), superseded by statute, 26 U.S.C. § 6511, as recognized in Katz v. United States, .
2006 WL 2418837, 10-12 (Fed. Cl;_ .fuly 25, 2006). Asan e#ami:le of an"‘drdinai‘y linlitafibns'
statute” that uses “simple language” aﬂd contains an implied équi_tablé tolling exception, the
Court cited 42 US.C. § 2000e-16(c), which states in relevant part that “[wjithin 90 days of
recéii)t of notice of final [EEQC] action...an employee.. may file a civil action...”” Id at 50
(emphasis added). With regard to the lﬁnitaﬁons langﬁage; 42 U.S.C. §'7661d(b)(2) is
substahtially sinﬁlar: «,..any person may ﬁetition the ‘Administrator within 60 days after the
expiration of the 45—day review period” (emphasis added). Therefore, taking the Supreme
Court’s reading of 42 U.S.C. § 2000e-16(c) into consideration, § 7661d(b)(2) can pléuSibly be
read as containing an implied equitable tolling exception.

On the othe; hand; the Supremé Cpurt has’ held that equitable tolling is not a\}ailabl‘e_
where it would be “inconsistent with the text of a relevant statute.” United States v. Beggerly,
524 U.S.38,48 (-1998). 'Mo'reover,a deadline that is. ;‘ﬁ'amed in ‘unusually emphatic form’ can
evidence congressional intent to bar tolling.” Sierra Club v. Whitman, Décket_ No. 1:01-cv-
01991, at *7 (D.D..C. 2002) (hereinafter referred to as “Caldwell Tanks”) (memoran'dmn-opinion)
(citing Brockamp, 519 U.S. at 350). In Beggerly the Court declined to éi)ply the doctrine of
equitaiale toHing to a_claim under the Quiet Title Act, 2£3 U.S.C. § 2409a et seq., wh(')se statute of
limitations is unusually long at 12 years and does not begin to run until the plaintiff “knew or
should have known” of the underlying claim. Beggerly, 524 U.S. at 48-49. In Brockamp the

Court also declined to apply equitable tolling to a late-filed claim for a tax refund under 26
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U.S.C.S. § 6511 because the statute was “both detailed and reiterated fhe linﬁtatiOns perioda -
number of tirneé, thereby emphasizing the fixity of the requirement.” Caldwell Tanks, at *9 |
(citi;g Brockqinp, 519 U.S. at 350-52). In contrast, “-the. §-7661d(b)(d)(2) petition ‘deadline is not
particularly insiétent, providing additional evidence of c‘ongressionél acciuiesc"enc'e to téllin‘g‘.” ‘

Caldwell Taﬁks, at *7. In Caldwell Tanks, a case involving a § 7661d(b)(2) peﬁtibn, the D.C. -

_ District Court noted that while “Title V states that any person ‘may’ petition within 60

| days...when the statute refers to actions of the permitting authority and EPA, the term ‘shall’ is

-

employed.” Id. (emphasis in original),” Therefore, the court held that since the 60-day time
period for filing a petition is not particularly iﬁsistent or emphatic, application of equitable
tolling to the 60-day timAe‘ peribd would not be inconsistent with the text of Title V. 7d.
Furthermore, equitable tolling 1s generally available in circumstances where “(1) the
defendant has actively misled the plaintiff respecting the cause of action, (2) the plaintiff has in’
some extraordiriéry Way been prevénted from aséerﬁng his'rights, or (3) the plaintiff has raised
the precise statutory‘.claim in issue but has mistakenly done so in the wrong forum.” Allentqwn ’
School District v. Marshall, 657 F.2d 16, 20 (3rd Cir. 1981) (quoting Smith v. Aiﬁeriéan
President Lines, Ltd., 571 F.2d 102 (2d Cir. 1978)). Petitioners have demonstrated in this
Petifion how they vha.ve been prevented from asserting their rights. DEP completely failed .to '

fulfill its public notice obligations <prior to issuing Covanta’s Title V permit, thereby foreclosing

" Petitioners’ opportunity to be involved in the permitting process, as is their right. ICC made -

numerous inquiries to DEP regarding the Incinerator and the fact that it was on DEP’s mailing -
list demonstrates that it was diligent in preserving its rights. See, e.g., Caldwell Tanks, at *¥13.

Asa result of DEP’s failure, there was no reliable way for Petitioners to know when public -

comments would be due to DEP, when they could request a public hearing, or when DEP would
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transmiit the prpposed pernﬁt to EPA triggering the running of the statute of limitations on
petitions to the EPA. . | |
Therefore, in light of the circumstances of this case arid EPA’s 'Obligétions under
Executive Order 12898, the EPA should apply the doétrine‘of equitable tolling to this Petition
‘and consider it in accordance with 42.U.S.C. § 7661d(b)(2).
V. Conclusion | |

4 Based on the foregoing arguments, Petitioners hereby reqﬁest EPA to objeét to Cov@ﬁ’s
January 9, 2009 Title V Permit and require DEP to revoke the final permit, and re-issue a draft
permit in accordance with the CAA, EPA regulations, énd New Jersey’s Title V operating pehnit
program. | | | |

Respecﬁdly Submitted,

L/

William J. Schulte, Esq.
Eastern Environmental Law Center
744 Broad Street, Suite 1525 -
- Newark, NJ 07102
~ Phone: 973-424-1485
Fax: 973-710-4653

. Counsel for Petitioners
Dated: July JO ,2009
CC: George Pévlou Acting Regional Administrator, EPA Region 2
Steve Riva, Chief, Air Programs Branch, Penmttmg Section, EPA Reglon 2

Ironbound Community Corporatlon
GreenFaith, Inc.
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- Environmental Regulation® * "~
Division of Air Quality

All‘. Quallty Pemmitting Element.

: P. 0. Box 27 v
Trenton NJ 08625-0027

Alr Pollutlon Control Operatlng Permlt

.

Permlt Actmty Number BOP990001 ’ . Program Interest Number 07736
_ Mallmg Address ' - ' Plant Locatlon
JAMES B WHITE : : : AMERICAN REF FUEL CQ OF ESSEX CNTY .
AMERICAN REF FUEL CO OF ESSEX CNTY 183 RAYMOND BLVD '
| 183 RAYMOND BLVD . . Newark .
| Newark, NJ 07105 - : Essex County
Operating Permit 'Approval Date: =~ - o 3J uly 8, 2004 L .
" Operating Permit Expiration Date: *July 7, 2009

This initial Operating Permit is approved and-issued under the authority of Chapter 106, P.L. 1967 (N.J.S.A,26:2C- -
9. 2). Equipment at the facxhty must be operated in accordance with the requirements of this permit. ’

This operating permlt mcludes a perrmt stneld, pursuant to the provisions - of NJAC. 7: 27-22 17 ThlS operatmg’ 4' o

permit does not mclude comphance schedules as part of the approved compha.nce plan

The pernnttee shall submit to the Department and to the EPA, at the addresses g1ven below, a penodlc comphance '

" certification, in accordance ‘with N.J.A.C. 7:27:23.19 and'the-schedule for compliancé-certifications set forth in'the *

compliance plan in this operating permit. The annual compliance certification is due to the Department and the
. EPA within-60 days of the expiration of each 1 year anniversary from.the Operating"Permit-Approval Date. : -

New Jersey Department of Envxronmental Protectlon . . United States Environmental Protection Agency, Reglon II
Air & Envirorimental Quality Compllanee & Enforcement - <" Air Compliance Branch -

401 East State Street, P. O. Box 422 290 Broadway

Trenton, New Jersey 086_25-0422- .. . T New York New.York 10007-1866

New Jersey Department of Environmental Protection

Air and Environmental Quality Compliance & Enforeement o . -
Metro Regional Enforcement Office )
2 Babcock Place ) :
West Orange, NJ 07052.

Approved by:

David Olson
Bureau of Operating Permits

Revision 2.8
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Séction A

Faclllty Name: AMERICAN REF FUEL CO OF ESSEX CNTY

Program Interest Number: 07736
Permit Activity Number: BOP990001

FACILITY PROFILE

Revision 2.8
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Section B

Faclhty Name: AMERICAN REF FUEL CO OF ESSEX CNTY
Program Interest Number: 07736
Permit Activity Number: BOP990001

REASON FOR PERMIT .

The reason for issuance of this permit is to comply with the air pollution control permit provisions of Title V of the
federal Clean Air Act, federal rules promulgated at 40 CFR 70, and state regulations promulgated at N.J.A.C. 7:27-
22, which réquire the state to issue operating permits to major facilities. This is the operatmg permit for the facility
hsted on the cover page.

New Jersey has elected to integrate its Title I New Source Review (NSR) preconstruétioﬁ permits with the new Title .
'V Operating Permits instéad of issuing separate permits. Consequently, the existing preconstruction permit

provisions that were previously approved for this facility have been consolidated into thls penmt This permit may
also include applicable requirements for grandfathered sources. :

: This permit action consolidates -previously approved permit terms and conditions into  one single permit for the -

facility. The New Jersey Department of Environmental Protection (Department) issues this operating permit to

~operate’ equipment and air pollution control devices to this facility. In the operating permit application, the facility
represented that it meets all applicable requirements of the federal Clean Air Act and the New Jersey Air Pollution
Control Act codified at N.J.S.A. 26:2C. 'Based on an evaluation of the data contained in the facility’s appllcatlon,
the Department has approved this operating permit.

This permit allows this facility to operate the equipment and air pollution control devices specified in this permit and
emit up to a level specified for each source operation. The signatories named in the application are responsible for
ensuring that the facility is operated in a manner consistent with this permit, its conditions, and applicable rules.

Revision 2.8
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Section C
Faéility Name: AMERICAN REF FUEL CO OF ESSEX CNTY
Program Interest Number: 07736
Permit Activity Number: BOP990001

POLLUTANT EMISSIONS SUMMARY

The following table in_dicates the facility’s Potential to Emit (PTE) emissions summary:

Source Categories . Facility Total Potential to Emit
' : (tons per year)
- Primary : Secondary
VOC | NO, co SO, TSP | Other | PMy, Pb HAPs
(total) ' ' (total) | (total) | (total) | (total)
Emission Unit 83 1260 | 1660 997 | 140 133 140 6.57-| 306
Summary ' . 1 o
Batch Process - NA NA NA NA NA NA NA NA | NA
. Summary ’ '

Non-Source Fugitive | NA NA NA NA | NA NA | NA NA | NA
Emissions’ ' ' o -

Group ' NA NA NA NA NA NA NA NA NA
Summary " _ ' . _ o
Total 83 1260 | 1660 997 140 133 140 6.57 306
Emissions?
VOC Volatile Orgamc Compounds _ PM;, Particulates under 10 microns
NO, Nltrogen Oxides Pb Lead .
CO Carbon Monoxide " HAPs  Hazardous Air Pollutants

SO, . Sulfur Dioxide
TSP  Total Suspended Particulates
Other Any other air contaminant regulated under the Federal Clean Air Act

! Not apphcable to this facility.
2 Total emissions from this facility do not include emissions from Inmgmﬁcant Sources

Revision 2.8
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Section C

F aclllty Name AMERICAN REF FUEL CO OF ESSEX CNTY

~ Program Interest Number: 07736
. Permit Activity Number: BOP990001

POLLUTANT EMISSIONS SUMMARY

The following table indicates the facility’s hazardous air pollutants (HAP) emissions summary:’

HAP TPY
Arsenic 0.067 |
Beryllium 0.003
Cadmium 0.565
Chromium 0.158
Dioxin TCDD (2, 3 7,8) 0.000131
Hydrogen Chloride 2841
Hydrogen Fluoride '10.8
Lead . 6.57
Mercury 0.105
| Nickel 0.043
3.81

Polycyclic Organic Matter

allowable total HAP emissions.

3 Do not sum these values for the purpose of estabhshmg atotal HAP potentlal to emit. See previous page for the

Revision 2.8
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Sectlon D

Faclhty Name: AMERICAN REF FUEL CO OF ESSEX CNTY-
Program Interest Namber: 07736 - .- LS
Permit Activity Number: BOP990001 - . : . S

'POLLUTION PREVENTION REPORTING

General Pollution Prevention Conditions

The followmg evaluatron requlrements are mcluded to’ track the- fac1hty 's progress in several crmcal areas 1dent1ﬁed i .

in the National Envuonmental Performance Partnershlp System (NEPPS) Nitrogen Oxides (NOx) and Volatile -

Orgaruc Compounds (VOC) are precursors to the air pollutant Ozone, forwhich New Jersey is non-attainment with .., ". -

the air quahty standard for the protection of public health. The control of hazardous air pollutants (HAPs)-is- alsoa .
focus item for ‘the -next ‘decade in order to minimize- Jocalized: hot spots ‘and’ general urban air toxics' levels.

Therefore, the Deparlment is réquiring evaluation of emission trends at 5-year intervals for ma_] or sources of these air
contaminants. - Also, as part of significant’ modification applications, proposed major. increases of. these air -
contammants requires evaluanon of pollutron prevent1on and cross media effects :

- The evaluation of these: trends requires 1o mcreased momtormg Rather 1t utlhzes emstmg momtormg data, as’

reported annually in Emission Statements (NOx- and VOC) and annual Release ‘and Pollutlon Prevention Reports -

A  (HAPs). The intent of this evaluation is to better. utlllze the ex15tmg data by having the company, the’public and the . -
Department review major source trends periodically, as part of the. 5-year ‘renewal .review and public comment -

- process. The Department requests that the facﬂ1ty-w1de trends be presented on graphs for attachment to the pubhc o

E mformatxon document for the 5-year renewal.
- Pollut1on preventmn mcludes changes that result in the reductron in use or generatlon of non—product output per unit . -
of product. Cross media effects are practices that' result in" transferring the ultimate release or disposal of a -

contaminant from one environmental medium (e. g axr) to another envrronmental medlum (e. g water sohd or
hazardous wastes) . e - ,

.

Inforr_natlon to mclude with the renewal ar'mlication:' :

1. . 'The faclhty w1ll evaluate annual emlss1on trénds over the last five years for actual air contammant emissions
of Volatile Organic Compounds (VOC), N1trogen Oxides: (NOx), if the facility’s. potentlal to emit VOC or
NOx is greater than 25 tons per year, or any’ Hazardous Air Pollutants (HAP), for which the facility’s

potentlal to emit is greater than 10 tons per year. The. VOC and NOX emission data should reflect annual .

emission statement reports submitted pursuant to N.J.A.C. 7:27-21, and the. HAP emissions data should
reflect the annual Release and Pollution Prevention Report submitted pursuant to N.J.A.C. 7:1G-5 and 6 .

- and N.J.A.C. 7:1K-6." Although not required, the Department encourages the facility to explain the reason
for any significant trend, including whether it is the result of cross media shifts (to air, water, or solid waste)
and/or pollution prevention. Changes should be itemized for each emission unit (or process) with a potential
to emit over five tons per year of VOC or NOx or a poten’ual fo emit over one ton per year of any HAP.
Also, show the net change for the facility.

2. The facility will summarize annual potential to emit linits (allowable emissions) for VOC, NOx, and - HAPs,
* which are subject to reporting under 1 above, for the last five years. Changes should be itemized for each
emission unit (or process) with a potential to emit over five tons per year of VOC or NOx or a potentlal to

emit over one ton per year of any HAP. Also, show the net change for the facility.

3. ”Ihe facility will summarize five-year trends in annual VOC, NOx, and HAP emissions, which are subject to
reporting under1 above, on a pound per unit of product basis, based on annual actual emissions and annual
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production over the five year period. Changes should be itemized for each emission unit (or process) with a
potential to emit over five tons per year of VOC or NOx or a potentla] to emit over one ton per year of any
HAP Also, show the net change for the facility. :

4. The faclhty will discuss five-year trends in actual air contaminant emiissions of non-source VOC and HAP
fugitives, which are subject to reporting under 1 above; explain measures taken to mmnmze such fugitives;
and provide an explanation for any mgmﬁcant changes. " :

" Information to include with an application for a Significant Modification to this permit: - -

1. For any sigrriﬁcant modifications, the facility is encouraged to explain-any cross media shifts of VOC and ‘r :

HAP air contaminants as part of the significant modification application. If an explanation is provided, the

" facility should identify the pollutant and the speécific: environmental media’ to -which the pollutant is
anticipated to be’ transferred, whether it be ﬁom air to solid waste or water, or ﬁ'om water or-solid waste to
the air.
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Section E

Facility Name: AMERICAN REF FUEL CO OF ESSEX CNTY
~- Program Interest Number: 07736 .
Permit Activity Number: BOP990001

DEFINITIONS

. The terms used in this permit are used consistent with the definitions.at N.J.A.C. 7:27-1 and N.J.A.C. 7:27-22. Any

terms defined in this section are not deﬁned atN.JAC.7: 27 1 or N.J.A.C. 72722, and are needed for clanfymg the
permit. : .

“Permitting Authority” means the New Jersey Department of Environmental Protection (NJDEP).

The “EPA”, or the “Adminiéh'ator”, means the Administrator of the EPA or his designee.

“M” preceding a unit of measure means one thousand. For example, “10 M gal.”’ means ten thousand gallons. -
“MM” preceding a uqit of measure means one million. For example, “10 MM gal.” means ten million gallons. -
“Grandfathered”. means, in reference to ‘equipment or control apparatus, tt-lat construction, reconstruction,. or
modification occurred prior. to enactment of N.J.S.A. 26:2C-9.2 on June 15, 1967, or prior to the subsequent
applicable revisions to rules. and regulations codified at N.J.A.C. 7:27-8 that occurred March 5, 1973, June 1, 1976,
April 5, 1985, and October 31, 1994, and no construction, reconstruction, or modification of the equipment or

control apparatus has occurred since.

“Compliance Plan” means the apphcable requirements, monitoring requirements, recordkeeping requirements, and
submittal/action requirements detailed in Section J, Facility Specific Requirements, of the Operating Permit.
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Sectlon F

Faclllty Name: AMERICAN REF FUEL CO OF ESSEX CNTY
- Program Interest Number: 07736 '
Permit Activity Number: BOP990001

GENERAL PROVISIONS AND AUTHORITIES

Operatmg Permlts

No permittee shall allow any air contaminant, including an air contaminant detectable by the sense of smell,
to be present in the outdoor atmosphere in a quantity and duration which is, or tends to be, injurious to
human health or welfare, animal or plant life or property, or which would unreasonably interfere with the
enjoyment of life or property. This shall not include an air contaminant which occurs only in areas over
which the permittee has exclusive use or occupancy. Conditions relative only to nuisance situations,
including odors, are not considered F ederally enforceable. [N.J A.C.7:27-22.16(g)8]

Any deviation from operating permit requirements which results in a release of air contammants shall be
reported to the Department as follows

If the air contaminants are released in a quantity or concentration which poses a potentlal threat to public
~ health, welfare or the environment or which might reasonably result in citizen complamts the permittee
shall report the release to the Department:

i Immediately on the Department hotline at 1—877-927-6337 pursuant to N.J.S.A. 2632C-l9(e); and

i As part of the compliance certification required in NJ A.C. 7:27-22, 19(1) However, if the
deviation is identified through source emissions testing, it shall be reported through the source
emissions testing and monitoring procedures at N.J.A.C. 7 :27-22.18(€)3; or

If the air contaminants are released in a quantity or concentration which poses no potential threat to public

health, welfare or the environment and which will not likely result in citizen complamts the permittee shall

report the release to the Department as part of the comphance certification required in N.J.A.C. 7:27-

22.19(f), except for deviations identified by source emissions testing reports, which shall be reported
 through the procedures at N.J.A.C. 7: 27-22. 18(e)3; or

If the air contaminants are released in a quantlty or concentratlon which poses no potential threat to pubhc
health, welfare or the environment and which will not likely result in ¢itizen complamts and the permittee
intends to assert the affirmative defense afforded by N.J.A.C. 7:27-22. 16(1) the violation shall be reported-
by 5:00 P.M. of the second full calendar day followmg the occurrence, or of becoming aware of the
occurrence, consistent with N.J.A.C. 7:27-22.16(1). [N.J.A.C.7:27-22. 19(g)] -

The permittee shall comply with all conditions of the operatmg permit mcludmg the approved compliance
plan. Any non-compliance with a permit condition constitutes a violation of the New J ersey Air Pollution
Control Act N.J.S.A. 26:2C-1 et seq., or the CAA, 42 US.C. §7401 et seq., or both, and is grounds for
enforcement action; for termination, revocation and reissuance, or for modification of the operating permit;
or for denial of an application for a renewal of the operating permit. [N.J.A.C. 7:27-22.16(g)1]

It shall not be a defense for the permittee in an enforcement action that it would have been necessary to halt

or reduce the permitted activity in order to maintain compliance with the condmons of i 1ts operating permit.
[N.JA.C. 7:27-22. 16(g)2] -
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10.

11. -

12.

13.

14.

15.

This operating permit may be modified, 'terminated or revoked for cause vby the EPA pursuant to 40 CFR
70.7(g) and revoked or reopened and modified for cause by the Departrnent pursuant to N.J.A.C. 7:27-
22.25. [NJAC, 7 27-22 16(g)31 _

The permittee shall furnish to the Department, within a reasonable time, any information that the
Department may request in writing to determine whether cause exists for modifying, revoking and reissuing,
or terminating this operating permit; or to determine compliance with the operating permit. [N.J.A.C. 7:27- -
22.16(g)4] .

The ﬁling of an ai)piicaiion for a modification of an operating ;ierrnit, or of a notice of planned changes or
anticipated non-compliance, does not stay any operating permit condition. [N.J.A.C. 7:27-22.16(g)5]

The operating permit does not convey any property rights of any sort, or any exclusive privilege. [N.J.A.C.
7:27-22. 16(g)6] :

Upon request, the penmttee shall furnish to the Departrnent copies of records required by the operating
permit to be kept. [N.J.A.C.7: 27-22. 16(g)7]

The Department and its authorized representatives shall have the right to enter -and inspect any facility
subject to N.J.A.C. 7:27-22, or portion thereof, pursuant to N.J.A.C. 7:27-1.31. [N.J.A.C. 7:27-22.16(g)9]

The permittee shall pay fees to the Department pursuant to N.J.A.C. 7:27. IN.JAC. 7:27-22.16(g)10]

Each permittee shall maintain records of all source emissions testing or monitoring performed at the facility
and required by the operating permit in accordance with N.J.A.C. 7:27-22.19, Records shall be maintained,
for at least five years from the date of each sample, measurement, or report, Each permittee shall maintain
all other records required by this operating permit for a period of five years from the date that each record is
made. At a minimum, source emission testing or monitoring records shall contain the information specified
at N.J.A.C. 7:27-22.19(b). [N.J.A.C. 7:27-22.19(a) and N.J.A.C. 7:27-22.19(b)]

In accordance with N.J.A.C. 7:27-22.19(t) and 22.19(d)3, each permittee shall submit to the Department a
six month deviation report felating to testing and monitoring required by the operating permit, not including
information for testing and monitoring which have other reporting schedules specified in the permit.
Normally, stack testing reporting is submitted within 45 days of test completion and continuous monitoring
reporting is done quarterly. The six month report must address other specified monitoring including, but
not limited to, continuous and periodic monitoring data required by this permit. (Se¢ column two and three
entitled "Monitoring Requirement” and "Recordkeeping Requirement," respectively, in the Facility Specific
Requirement Section of this permit.) The six month reports for the testing and monitoring performed from
January 1 through June 30 shall be reported by July 30 of the same calendar year; and from July 1 through
December 31, shall be reported by January 30 of the following calendar year. Pursuant to N.J.A.C. 7:27-
22.19(e), these six month reports shall clearly identify all deviations from operating permit requirements
the probable cause of such deviations, and any corrective actions taken. Any "None".listed in the
Submittal/Action Requirement in the Operating Permit is not intended to override the six-month deviation
report. The report shall be certified pursuant to N.J.A.C. 7:27-1.39 by the responsible official. [N.J.A.C.
7:27-22.19(c), 22.19(d)3 and N.J.A.C. 7:27-22.19(e)] ‘

For emergencies (as defined at 40 CFR 70.6(g)(1)) that result in non-compliance with any promulgated
federal technology-based standard such as NSPS, NESHAPS, or MACT, a federal affirmative defensive is
available, pursuant to 40 CFR 70. To assert a federal affirmative defense, the permittee must use the
procedures set forth in 40 CFR 70. The affirmative defense provisions described in 15 below may not be

- applied to any situation that caused the Facility to exceed any federally’ delegated regulation, including but -

not limited to NSPS, NESHAP, or MACT.
For situations other than those covered by 14 above, an affirmative defense is available for a violation of a

provision or condition of the operating permit only if:
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16.

i The violation occurred as a result of an equipment malfunctlon an equipment staxt-up or
" shutdown, or during the performance of necessary equipment maintenance; and

ii. , The afﬁnnative defense is asserted and established as required by N.‘J.S.A. 26:2C-‘1_9.1
through 19.5 and any implementing rules. [N.J.A.C. 7:27-22.16(])]

Each perm1ttee shall meet all requirements of the approved source emissions testing and momtormg
protocol during the term of the operating permit.  [N.J.A.C. 7:27-22.18(j)]

The following paragraphs of this section are included for the permittee's convenience to remind them of their -
obligations with certain key applicable requirements. These paragraphs are not enforceable since they paraphrase
areas of the operating permits rule. Also, these paragraphs do not reference all the appllcable requirements with
which the permittee must comply. :

17.

18.

1.

20. .

21.

22,

Each owner and each operator of any facility, source operation, or activity to which this ‘permit applies is
responsible for ensuring compliance with all requirements of N.J.A.C. 7:27-22. If the owner and operator
are separate persons, or if there is more than one owner or operator, each owner and each operator is jointly
and severally liable for any fees due under N.J.A.C. 7:27-22, and for any penalties for violation of N.J.A.C.
7:27-22.

In the event of a challenge to any part of this operating permit, all other parts of the permit sha]l continue to
be valid.

The permittee shall ensure that no air contaminant is emitted from any significant source operation at a rate,
calculated as the potential to emit, that exceeds the applicable threshold for reporting emissions set forth in
the Appendix to N.J.A.C. 7:27-22, unless emission of the air contaminant is authorized by this operating
permit.

'Consistent with the provisions of N.J.A.C. 7:27-22.3(e), the permittee shall ensure that all requirements of

this Operating Permit are met. In the event that there are multiple emission limitations, monitoring,
recordkeeping, and/or reporting requirements for a given source operation, the facility must comply with all
requirements, mcludmg the most stringent.

Consistent with the provisions of N.JLA.C. 7:27-22.9(c), the permittee shall use monitoring of operating

. parameters, where required by the compliance plan, as a surrogate for direct. emissions testing or -

meonitoring, to demonstrate compliance with applicable requirements. -
The permittee shall file a ﬁmer and complete application for:

Administrative Amendments;
Seven-Day-Notice changes;
Minor Modifications;
Significant Modifications; and
Renewals.
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~ Section G -

Faclllty Name AMERICAN REF FUEL CO OF ESSEX CNTY
Program Interest Number: 07736
Permit Activity Number. BOP990001

COMPLIANCE SCHEDULES

The facility has represented comphance with all the applicable reqmrements Therefore there are no compliance
schedules included with this permlt approval '
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Section H

Faclhty Name:. AMERICAN REF FUEL CO OF ESSEX CNTY
‘ " Facility ID No.: 07736
Activity ID No.: BOP990001

FEDERAL AND STATE-ONLY APPLICABLE REQUIREMENTS

2

N.J.A.C. 7:27-22.16(b)5 requires the Department to specifically designate as not being federally enforceable any -
permit conditions based only on applicable state requirements. The applicable state requirements that this provision
applies to are listed in the table titled “State-Only Applicable Requirements”. The table titled “Federal-Only
Applicable Requirements” specifically designates certain applicable federal requirements as not being state
enforceable. Any other applicable requirement not listed on this page is both state and federally enforceable.

FEDERAL-ONLY APPLICABLE REQUIREMENTS

The following applicable requiremehts are not state enforceable:

SECTION SUBJECTITEM ITEM # ~ RER.#
F 4 -
J FC . 11
I FC - 12
] FC .13

STATE-ONLY APPLICABLE REQUIREMENTS

The following applicable requirements are not federally enforceable: ‘
SECTION SUBJECT ITEM ITEM # ~ REF. #

F , 15 S —
J . FC 3

J FC - : 10
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Subject Item and Name

Section 1

Faclhty Name: AMERICAN REF FUEL CO OF ESSEX CNTY
Facility ID No.: 07736
Activity ID No.: BOP990001

FACILITY SPECIFIC REQUIREMENTS GLOSSARY

Facility (FC):

Insignificant Sources (IS):

IS1—No. 2 Fuel Oil Tanks (<10,000 Gal. Cap.).....ccccceerrverareenreraanreerecssmescessenecens .18
IS2 — Fuel Oil Tanks (?10,000 Gal. CaP.)aciiirircricteecsnisiasirentnsseenessneensataneesaesnses .19

Emission Unit gg |

U1 — Three Municipal Waste Combustors E1, E2 & E3 .....cccvveveccncnreerererennes 21
U6 — Lime Storage Silo A......ccooeeeeeveeecraenns Neeterestesneeasnareesaesrsenassrrensaeestensaerane 86
U7 - Lime Storage Silo B.............. ereeereneneenes ettt et rat e sne e enatarstetatasr s aneatesesans 88
U8 — Lime Storage Silo C......c.c..ccoe.e.. ettt e seesan sanes treeerrenerataseassens 89
UG —Lime SIAKET A ....coceirerreeecneaeenereniucseresenesesesaesssensncsnssssssesssesssssssssssesssansens 90
U0 —Lime SIaKer B .....cccooniierrrerceniireerecserinnsesnesesensees rerre bbbttt are s 91
U1l — Activated Carbon Storage Sllo ....... 92
U12 = Flyash Conditioning ROOIM «....ccecevrvriiecnerireesieiecrerrensensssersestsassessssssesnes - 94
U13 — 7 MMBtwhr Emergency Diesel eI TS Tice SR 96
U14 — 1.6 MMBtuwhr Emergency Diesel Fire Pump........civceeevrinnnncecnninnnennnns 99
U15 — Ash Conveyance System.......... e b e en e s s aen 102
U16 — Abrasive Blaster......... corerasearens resernosrasssssnsrensees e e s 105

- Page Number
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Section J

Faclhty Name: AMERICAN REF FUEL CO OF ESSEX CNTY
Program Interest Number: 07736
Permit Activity Number: BOP990001

FACILITY SPECIFIC REQUIREMENTS

Revision 2.8
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Section K.

Facility Name: AMERICAN REF FUEL CO OF ESSEX CNTY
- Program Interest Number: 07736 ‘
Permit Activity Number: BOP990001

INVENTORIES

Insignificant Source Emissions
Non-Source Fugitive Emissions
Equipment Inventory

Control Device Inventory
Control Device Detail Sheets

Emission Point Inventory

Emission Unit/Batch Process Inventory
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Section L
ANNUAL COMPLIANCE CERTIF'ICATION STATEMENT

Facility Name ___ AMERICAN REF FUEL CO OF ESSEX CNTY Program Interest No. 07736

Please check (‘/ ) all that apply and provide information, where required, concerning your facility’s compliance status.

| Pursuant to N.J.A.C. 7:27-22.19(f)1i, I hereby state that this facility is in compliance with all applicable requirements as indicated in the compliance plan of my operating permit.

1 Pursuant to N.J.A.C. 7:27-22.19(f)1ii, I hereby state that this facility is in compliance with all applicable requirements as indicatcd in the compliance plan of my operating- permit except for those
applicable requirements listed in the compliance schedule, included in my operating permit pursuant to N.J.A.C. 7:27-22.9(c)5ii, which includes a sequence of actions with milestones leading to
compliance with the applicable requirement. This facility is in compliance with all compliance schedules included in my operating permit.

[] Pursuant to N.J.A.C. 7:27-22.19(f)liii, I hereby state that this facility is in compliance with all appllcable requirements as mdlcated in the compliance plan of my operating permit except for those
applicable requirements included in an order or consent decree not incorporated into a compliance schedule.

[T Pursuant to N.J.A.C. 7:27-22.19()1iv, T hereby state that this facility is in compliance with the appllcable requ1rements indicated in the compliance plan and comphance schedules of my operatmg
permit except those listed in the attachment,

The siggature below must be made by aresponsible official, as defined at N.JA.C. 7:27-1.4.

Pursuant to N.J.A.C. 7:27-1.39(a)2: “I certify, under penalty of law, that I have personally examined and am familiar with the information submitted in this document and all attached documents and, based
on my inquiry of those individuals immediately responsible for obtaining the information, I believe that the submitted information is true, accurate and complete. 1 am aware that there are significant civil
and criminal penalties, including the possibility of fine or imprisonment or both, for submitting false, inaccurate or incomplete information.”

NAME (PRINT or TYPE) _ o TITLE

SIGNATURE _ _ : - ~ DATE

The sigg ature below must be made by the individual or individuals (may inclnde con.sultants with direct lmowled ¢ of and responsibility

Pursuant to N.J.A.C. 7:27-1.39(a)1: “I certify, under penalty of law, that I believe the information provided in thls document is true, accurate and complete I-am awaré that there are significant civil and
criminal penalties, mcludmg the possibility of fine or imprisonment or both, for submitting false, inaccurate or incomplete information.”

NAME (PRINT or TYPE) . . , - o ~ AFFILIATION - TITLE

SIGNATURE a | T DA
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EASTERN ENVIRONMENTAL LAW CENTER ‘

- William J. Schulte, Esq.
'wschulte@easternenvuonmental.org .

Julia LeMense, Esq. ,
jlemense@easternenvironmental.org .

744 Broad Street, Suite 1525
- Newark, New Jersey 07102

(973) 424-1166

Attomeys for Plaintiffs

IN THE UNITED STATES DISTRIET COURT

““FOR THE DISTRICT OF. NEW JERSEY .

1. Thisisa citizen suit to enforce the Clean Air Act brought pursuant 1o Sectlon 304(a) of ~~ .

IRONBOUND COMMUNITY CORP, and
GREENFAITH; -
Plaintiffs, Civil Action No.
- =VEIsus-

" COVANTA ESSEX CO., COVANTA - . SRR
ENERGY CORPORATION, and COVANTA _  COMPLAINT -
HOLDING CORPORATION' : R

Defendants.
STATEMENT OF THE CASE

_ the Clean Air Act (“CAA” or “the Act”), 42 U.S. C § 7604(a) for defendants violations of air

ollutlon emission limits for sulfur d10x1de an odorous gas that can aggravate breathmg

disorders and is a major contributor to acid rain; carbon monox1de a gas that can aggravate

cardlovascular disease and adversely affect the nervous system; and particulate matter, which

(-

can aggravate asthma, decrease lung function, cause chronic bronchitis, and worsen heart



disease; as well as other standards designed to control emissions of organics, such as dioxins and
furans, both of which cause cancer. The parties to this action are:

~ Plaintiffs

Ironbound .Community Corporation o | GreenFaith, Inc.
. 179 Van Buren Street . ' 46 Bayard Street, Suite 401
- Newark, New Jersey 07105 - - New Brunswick, NJ 08901
Defendants -
Covanta Holding Corporation | - Covanta Energy Corporation
40 Lane Road = - _'40LaneRoad . -
Farrﬁeld New Jersey 07004 - Falrﬁeld New Jersey 07004

Covanta Essex Company
155 Chestnut Ridge Road -
Montvale, New Jersey 07645

2. Defendant CovantaEssex Company (“Covanta Essex’ ) leases and operates the Essex

. County Resource Recovery Facility (“Incmerator”) located at 183 Raymond Boulevard Newark

New J ersey, 07105, where it burns mummpal solid waste that consists pnmarlly of organic waste,

- paper, plastic, batteries, household chermcals vegetatrve wastes, and spe01al waste.”

3. - Covanta Essex also promotes the Inc1nerator asa place to dispose of pharmaceutical
and manufacturing wastes, mcludmg oily debris, filters, process re31dues ﬁlter medla rags and
absorbent pads, plast1c .packaging and packagmg foams, off-spec1ﬁcatron and exp1red plllS
powders, creams, lotions, ointments, cosmetrcs, and toys.

4. The Incinerator is l\Iew .lersey’s largest garbage incinerator, with a oapacity of 2,800
tons per day, and each month, Covarrta Essex burns approrrima_tely 77,500 tons of waste.

5. This high yolume commercial Incinerator ls located in the heart of the Ironbound |

community in Newark, New ] ersey—a densely populated, poor, minority community that is among



the most polluted in the nation.

6. - Defendants are in'v;lolationAof’ the Act Because thé Incinerator they operate emits :
pollutants into the air each year over and above the amounts it is legally allowed fo.émi,t under
federal and state regulations, all of which limitations have beeﬁ incor_pofated into pr_eéons,truction
permits and operating permiits issued by the New Jersey Department of Environmental Protection | -
(“DEP”)'under the Clean Air Act and New Jersey statutes and regulations.

7. Défendants’ violatioﬁs of the Act pose a threat to bubiic health aﬁd the envifonment.
The U.S. Environm_ental Protection Agency _(“EPA”j, the.Stat'e of New Jersey, and Essex Cbunty. -
~have failed to Ftake énforcement actions that have been sufficient '{o'stop Defendarits’ violations of-

the Act.

JURISDICTION AND VENUE

. 8. “This Court has jurisdiction over the subject matter of this action pursuant fo CAA§:
304,42 U.8.C. § 7604(a), apd 28 U.S.C. §» 1331 (Federal Question). N

9. Venue is proper in this Disﬁct pursuant to CAA § 304(c‘)(1),. 42 U.S.C; § 7604(c)(1),
because the Incineratoris a stationafy source located within this District. |

. NOTICE

10. i’laintiffs gave notice of the violations alleged in this Complaint more.th'ah 60 days
prior to the commencement of this lawsit to: (a) Covanta Essex Compaﬁ)'.‘; (b) Co‘vanté Holding
- Corporation; (c) Covanta Energy Corporation; (d) the EPA; (e) ie DEP; and (f) the Gov_emo‘f of
New Jersey. Notice wés provided by letter, dated March 8, 2007, addressed to‘Richafci,Giordano, ‘
the Plant Manager of the Incinerator; AnthOny J. _,Orlando,vthe .President and CEO of Cov@tg |
Holding Cori)oratioﬁ; and Scétt Turner, attorney representing Covanta Energy Corporation (“Notice

Letter”), with copies sent to the EPA Adxﬁinistrator, the EPA Region 2 Administrator, the DEP, andb



- the Governor of New Jersey. A copy of the Notice Letter is attached as Exhibit A to.the Declaration
of Williar'n J. Schulte, Esq. dated .February 20, 2009 (“Schulte Decl.”) and filed with this Complaint,

| and is 1ncorporated by reference. The Notice Letter satisfied the pre-suit notice requlrement of
Sectlon 304(b) of the Act 42 U.S.C. § 7604(b)

PARTlES
* 1.1. Plaintrffs are persons wrthrn the meanmg of Section 302(e) of the Act, 42 U.S.C. §-
7602(e) ‘They sue on behalf of themselves and therr members who are- adversely affected by
defendants "excess emissions of sulfur»diox_ide, car_bon monoxide, partlculate matter, and by other

-violati_ons 'of‘ the air polluti’on permits. These violations have deleterious impacts on public health. '

and the environment 1n the areas where Plaintiffs”members live, work, and recreate.
12. | Plaintiff Ironbound Comrrmnity Corporatio,n (“ICC”) is aNew J ersey not-for-profit

- public .inter:est corporation located in Newark, New J ersey. ICC was founded in 1969 by Ironbound |
residents to work with neighborhoocl residents to tlevelop and operate programs to meet the full
range of needs of the Ironbound neighborhood and to improve their qualitv of life. ICC provides
myriad services to the Ironbonnd community, and since 1980, has been among the most active urban
environmental voices in New Jersey through its Community Environmental Program (formerly,

: Community Health Project). For example, ICC has advocated on its own behalf and on‘behalf ofits’
members and residents of the Ironbound community to irnprove the quality of life in the Ironbound
through its Environrnental Justice Advocacy & Education Project, the Passaic Riverfront
Development Project, the Dioxin Decontamination Project, the Newark Brownfields Initiative, the
Environmental Leadership Training in Schools, and support for the lronbo?\nld Committee Agamst
Toxic Waste. For more than ten 'vears ICC has been an appointed eornmunity representative on the

NJDEP’s Environmental Justice Advisory Council; ICC was also designat_e‘d as the community



»representative in the Lister 'A\;enue BroWnﬁelds Development Area and served as community liaison. -

to the NJDEP and the EPA on the. Dlamond Shamrock Company site remediation. Among other
things, ICC researches and distributes analytical reports on. envnonmental issues in the Ironbound,
advocates before legislative"and administratiVe bodies, and conducts public education. ICC has also -
received grants from the EPAvto. conduct a pilot project to e'ducatethe eommunity about the risk of
asthma to children in.the,community. See Declaration of Ana Baptista, dated February 18, _2009
(“Baptista Decl.”). |

13. ?lainti_ff GreenFaith, Inc. is a New Jersey non-proﬁt memh_ership corporation founded
in 1992 and headquartered in New Brunswick, New Jersey. GreenFaith is devoted to the inspiration,
education, and mobilizattionof people topreserve and enhance the quelity of the environment. To
that end, GreenFaith brings to gether people of diverse spiritual backgrounds to protect at-risk
communities from toxic environments. GreenFaith mobilizes its individual rnernbers and member
religious institutions, located throughout New Jersey, to advocate and raise aWareness of
environmental injustice-. See Declaration -of Sister Eleanor Uhl, »O.P,» dated February 20, 2009 (“Uhl
Decl.”); Declaration of Sister Barbara Nesbihal, S.C., dated February 20, 2009 (“Nesbihal Decl.”).

For example, in 2003, 2004, 2005, and most recently in 2008, GreenFaith gave tours of Newark,

including the Ironbound, to educate over 250 individuals about the range of environinental health

. threats facing Net;vark residents. GreenFaith has also worked closely with the Natural Resources

Defense Council to r.each a settlement Wiﬂ'l the Army Corps of Engineers (“Corps”) to limiit the re-
d1str1but10n of dioxins as the Corps dredges the Newark Bay. Other GreenFaith initiatives include -
dl

conductmg mr—momtonngr}& students from Newark schools, conductmg energy audits with -

various religious institutions in Newark in an effort to reduce their. energy use, lobbying the NIDEP

 to reduce.diesel emissions at ﬁewark construction sites, and providing edueation on Newark’s.

R |
¢



- environmental issués to Leadership Ne§vark (a pfogram for business and cofmﬁunity leaders in
Newark). Members, contributors, and Supponefs :of GreenFaith are dédicated to rectifying
environmental injustices, as well as ehjoying and protecting New J erséy’s neighborhoods and natural
resources. |

- 14. - Plaintiffs ICC and GreenFaith have individual members, volunteers, program
participants, an& contributors who live, work; and recreate in and around Newark, New Jersey, and
* who breathe and afe otherwise exposed to more harmful air pollutants that the;y otherwise would be,
as a direct result of Defendants’ excéss air emissions that violate the Act. These excess emissions of |
pollutants have adverse 'irhpact on these individuﬁls’ health, recreational, aesthetic, and other
interests; as set forth more fuily in paragraphs 76 through 102.

15. Defendant Covanta Esse?(, whose principal business ,éddress is 155 Chestﬁut Ridge -
Road, Montvale, New Jersey 07645, is the operator of the Incinerator, Covanta Essex was formerly
known aS American Ref-Fuel Company of Essex County beforé it was acquired by Defendanfs in
2005, and still uses that name from time to time in public documents. Defendant Covanta Essex is
owned by Defendant Covanta En\ergy Corpofation (“Covanta Energy™).

16. Defendant Covanta Energy is a Delaware corporation with its principal executive
offices located at 4Q Lane Road, Fairfield, New J ersey 07004. -Covanté Energy is a wholly owned
'subsiciiary of Defendant Covénta Holding Corporation (“Covanta Holding”™).

17. - . Déféndant Covanta Holding is a Delawaxé corporation with its principal‘ executive
offices located at 40 Lane Road, Fairfield, New Jersey 07004.

18. Defendants are each “persons” within the rﬁeaniﬁg of Section 302(e) of the Act, 42

U.S.C.§ 7602(€).




STATUTORY AND REGULATORY BACKGROUND
19. In 1970, Congress amended the Air Quality Act of 1963 and mandated that States
attain air quality meeting spe’ciﬁed stanaards to pfotect pub‘lic healt‘i and the e‘nvironn.l'ent.» Congress
also direded the EPA to establish “nationél ambient air quality standards” that would serve as
ceilings for acceptable maximum air quaiity concentrations.

National Ambient Air Quality Standards

20. Pursuant to section 109 of the Act, 42 U.S.C. § 7409, EPA has established National
Ambient Air Quality Standards ("NAAQS") to protect human health and the environment for six» '
"criteria pollutants," including sulfur dioxide, nitrogen oxides,‘particulate tnattef, ,carbén monoxide,
and ozone. 40 C.F.R. Part 50. The goals of the Act include attauung and protecting air quahty to
satisfy all NAAQS requirements. The pnmary means to achieve these goals is by imposing’
preconstruction review and penmttmg requlrements on certain new and _modlﬁed sources of air
pollution to require control technology and to protect against degradation of air quality. _

21. The preconstruction review and permitting requirements are implemented through the

. new source review program (“NSR”), which has three subparts. The first two subphri:s apply to

major sources of air pollution: the prevention of significant deterioration (“PSD”) program under
Part C of Title 1 of the Act, CAA §§160-69B, and the nonattainment area (“NAA”) program under
Section 173 of the Act and Part D of Title 1, CAA §§171-93. The third component applies to minor
sources. | |
22. - The states have primary responsibility for achieving and maintaining the NAAQS
within each Air Quality Control Region (“AQCR”) within each state. Under section 110(a) of the .
Act, 42 US.C. § 7410(a), states implement many of the rgglﬂ;tory requirements of the Act through

State Implementation 'Plans (“SIP”). -



+23. . .SIP provisioné'must satisfy the requirements of the Act before they are approved .by'
EPA. 42 U.S.C. § 7410(k). Specifically, the Act provi/des that SIPs for areas designated in
attainment, or areas that are unél‘assiﬁabl_e, fora barticular criteria pollutant, must contain emissions
limitations and other measures necessary to. “.prev‘enf significant deterioration of air quality in each

‘regibn (or portion thereof).” CAA'§161; 42 US.C. § 7471. A'I.‘he SIP must also include meansto .
. achieve attainment status for all areas for each NAAQS

. 24, EPA haé'apprOVed the New Jersey. SIP. Pursuant to the New Jérsey SIP, the DEP has
() set forth the pollutants. that may legally be emitted from stationary.,sources of air pollution, such
as the Incinerator, and (ii) impose bpth hourly (pounds per hour) and annual (tons per year) limits on
the enﬁssion of such pollutants. See N.J.S.A. 26:2C-1 et Seq.; N.J AC 7:27.

25. - New Jersey has proposed to revise its SIP to achieve _att,ainment of the 1997 Annual
Fine Particulate Matter (PM ;5) National Ambient Air Quﬁlity Standar&s by 2010, but EPA has not '
yet approved the revision. Pending EPA approval, New Jersey’s proposed revisions to its SIP are

| still binding on New Jersey and regulated entities.

260 Essex and Hudson counties in New Jersey are part of the New JefseysNew York-
Connecticut Interstate ACQR established by federal regulation. This ACQR is currently not
achieving federal air quality standards designed to protect public health and the environment for two.
critéri‘a pollﬁtahts: Ozone (8-Hour) é.nd Particulate Matter (PM 5 s).

New Source Performance Standards .

27. In 1970, Congress amended the CAA and added section 111, which directed the EPA
to establish nationwide uniform emission standards for new or modified stationary sources of air
pollution. These standards are industry-specific, technology-based emission standards and

limitations, and include the New Source Performance Standards (“NSPS”) program.



28. The NSPS are national standards that.do not take into accoimt varying local air
quality conditions. The main purpose of the standards is to prevent new po.llutioﬁ problems and to
further the goal of bringing the most emission units into the CAA’s 'regulafo_ry. séheme.

29. The regulations require that at all times — including periods of startup, shutdown, and
malfunction - owners aqd operators shall, to the extent practicable, maintain and operate any
affected facility., includiﬁg associated air pollution control equipment, in a manner consistent with
good air pollution control practice for minimizing emissions. 40 C.F.R. §»60.1 1(d)..

30. Section 111 defines a stationary source as any “building, structure, facility, or
‘installation which emits or may. emit any air pollutanf.” CAA 111(a)(3), 42 U.S.C. §7411(a)(3).

31. Pursuant to Section 111(b), 42 U.S.C. § 7411(b), EPA has promulgated general NSPS
pro’visions, codified at 40 C-.F.R.-Part 60, Subpart A, §§ 60.1 —- 60.19, that apply to owners or
opérators of aﬂy statiohary source that cpnta:ins an “affected facility” subject to regulation under 40
C.F.R. Part 60. Affected facilities run a broad range, from a piece of process equipment to an entire
planf, and the determination is based on tﬁe smallest discrete emissién unit possible.

32. EPA also promulgated regulations for large municipal waste incinerators, codified at -
40 C.F.R. Part 60, Subpart EB, §§ 60.50b-59b entitled Large Municipal Waste Combustors for
Which Construction is Commenced After Septembef 20, 1994 or for Which Modification or
Reconstruction is Coinmeinced After June 19, 1996. This subpart sets forth specific standards for

| large gafbage inciherators, as w¢11 as siting, operating, monitoring, and reporting requirements.

33. . Section 111(¢), 42 U.S.C. § 7411(e), prohibits the operation of any new source in

‘violation of a NSPS applicable to such source. Thus, a violation of an NSPS is a violation of Section

111(e) of the Clean Air Act.



The Title V Permitting Program

34. In 1990, Congress amended tﬁe CAA and added Title V, which created a federally
mandated operating permit progrém to be implemented by the states. CAA §§165, 173.

35. © The EPA promulgated regulations codified at 40 C.F.R. Part 70 that establish
minimum standards the states must meet when developing and irﬁplemeriting théir pernﬁﬁing
programs.

36. The goal behind thé Title V Program is to consolidate in one place all of the" CAA
requirements for a sdurcveb, including SIP requirements, NSPS, PS‘D or poﬁaﬂainment NSR

requirements, and any other applicable CAA rules.

Clean Air Act Provisions Applicable to Covanta
37. | The Incinerator is a méj or stationary source under the terms of the Clean Air Act,
- subject to limitations and requirements in the NSR, PSD, and NAA programs. |

38. | The Incinerator is an affécted. facility.

39, The Incinerator is also a “large municipal waste combustor” for which construction is
commenced after Séptem’ber 20, 1994 of for which modification or reconstruction is commenced
after June 19, 1996; therefore, it is subject to the applicable NSPS provisions.

40. The DEP iSsued various 'preconstrﬁctiOn permits for the Incinerator (collectively
“Preconstruction Permit”) pursuant to the PSD program under Part C of Titie 1 of the Act, CAA
§§160-69B, and N.J.A.C. 7:27-8.2.

41. | - On July 8, 2004, pursuant to Title V of the Act, the DEF issued Air Pollution Control
Operating Permit Number BOP 060001 (“Title V Permit”) to Covanta Essex, which the EPA
approved.

42, The DEP approved a significant modification of the Title V Permit on September 21, -

10



2006.

43. . The emission standards and limitations established by the NSR program and the SIP-
were incorporated into the Preconstruction Pémﬁf; thus, periods of air emissibns in excess of any of
- those limitations or standards are'violatibns‘of the Act.

44, All of the emission standards and Hmitations in the Cléan Air Act and the SIP are
incorporated into Covanta’s Title V Permit, issued pursuant to Title V of the Clean Air Act, 42
U.S.C. §§ 7661-7661f; thus,'al.l periods of air emissi(;ns in excess of any of those applicable -
limitations are violations of the Act. - | | |

45.  Under the citizen suit provision of the Clean Air Act, 42 U.S.C. §-7604, citizens are - -
authorized to bring suit in federal court to enforce emission standards-and 1ir_ni_tatio'ns cbntained in, |
in\ter alia, permits issued pursuant to the New Jersey SIP; federal NSPS regulations; and Titléa v
permits. |

46. The citizen suit provision grants jurisdiction to United States District Courts to issue
an injunction remedying violations of the Act, to impose appropriate civil penalties for violations of

the Act, and to award costs of litigation (including reasonable attorhey and expert witness fees).

vEMISSION EVENTS AT THE IN CINERATOR
47. Defendahts are subject to various reéordkeeping and reporting requirements pursuant
to state and federal regulations and the terms of its pérmits. F or example, N;aw Jersey state
iegulaﬁohs require permittees to submit reports, certified under i)enalty of law pursuant to N.J.A.C.
§ 7:27-1.39, of all source emissions testing and monitoring required By their permit; these reports
-must clearly identify all deyiations from their operating permits, as well as-the probable cause of
such deviations-and any corrective actions taken. N.J.A.C. § 7:27-22.19(c) & (). New Jersey

regulations also require permittees to submit to both the DEP and the EPA periodic compliance

11 : <



certifications that address whether the facility is in compliance with each of its permit requirements._

NJAC. § 7:27-_22'.1'9(t).' In addition, permittees are required to report ixnmédiately to'the DEP any -
time a deviation from the permit results in the release of contaminants in a quantity which poses a

potential thfeat to public health, welfare or the environment or which might reasonably result in .'

citizen complaints. N.J.A.C. § 7:27-22.19(g)(1)(1). Under fgderal regulations Defendants are

required to submit excess emissions and monitoring systems performance reports to the EPA

Administrator at least semi-annu"a'llyi 40 CFR §60.7(c). The federal regulations alsorequiré

~ Defendants to submit semi-annual reports that include, inter alia, a summary of data collected for

regulated pollutants that highlights any érnissions levels that did not achieve the applicable
emissions limit. 40 CFR § 60.59b(g). |

48. Pursuant to its recordkeeping and reporting requirements, Defendants have frequently
and repeatedly over a period of at least six years reported numerous violations of their permit limits
6_n air discharges from the Incinerator in violation of the Clean Air Act, EPA regulations, the New
Jersey Air Pollution Control Act, N.J .S;A. 26:2C-9.2, and applicable sections of the New Jersey
Adﬁﬁnistrative Code. |

49.  The Preconstruction Permit and the Title V Permit have given Defendants the -

privilege of operating the Incinerator and emitting, among other pollutants, Sulphur Dioxide

(“S0O,”), Carbon Monoxide (“CO”™), and Particulate Matter (“PM™) measured by 'opacity, into the

atmosphere provided that all emissions are below the discharge limits established in those permits.
The Incinerator must also comply with standards pertaining to minimum temperatures in the exit
gas, minimum concentrations of oxygen in the flue gas, and a maximum steam production rate for
each boiler. . | |

50. The SO,, CO, opacity, temperature, oxygen and steam production exceedances,

12
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constitute violations of both federal regulations as well as state statutes under the CAA and the New - -

Jersey Air Pollu-tion.Control-Act.' A summary of known violations betweeh April 14, 2’002 and -
December 31, 2008 is presented in paragraphs 51 through 70.

Covanta’s Sulphur Dioxide Violations: o

51. With regard to the cnﬁssion of Sulphur Dioxide, the Per_mits include, inter alia, limits on
both short-term _and long-term SO, emissions from the Iﬁcin’eratér. For example, under the terms of
the pefrnit Defendants are brohibited from ailowing'any of the three Municipal Waste Combustors .
(“MWC™) at the Incinerator from emitting SO, in excess of 1',100 lbs/hr for'any six‘ty, rﬁi_n'u_té period
and from allowing the emission rate to exceed 2,200 lbs/hr at any instant. -

‘52. A list of at least 13 separate instances, during the period from April 14, 2002 to .
December 27, 2006, in which Defqndants violated one of the standards relating td the emission-of
Sulphur Dioxide, is contained in Section II of the Notice Letter, attached as Exhibit A fo Schulte
Decl., which is incorporated herein by reference.

53.  Subsequent to the sending of the Notice Letter, Defendants have continued to violate -
their Sulphur Dioxide emissions standards. Defendants violated Sulphur Dioxide emissions
standards at least one time during the period from December 27, 2006 to December 31, 2068.
Plaintiffs are unaware of any chanées made at the Incinerator that wou}d' prevent the continuation of
violations of this nature.

Covanta’s Carbon Monoxide Violations

54. With regard to the emission of Carbon Monoxide, the Permits forbid, inter alia,

- discharges of CO from any one of the MWC’s that exceed 100 ppmvd-at 7% O for a4 hour average

- measurement and discharges of CO from any one of the MWC’s that exceed 400 ppmvd at 7% O,

for a one hour average measurement. -
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55. A list of at least 29 separate instances, during the period from April 14, 2002 to
December 27, 2006, in which Defendants violated one of the standards relatingr to the emission of
Carbon Monoxide, is contained in Section II of the Notice Letter, attached as Exhibit A to Schulte

Decl., which is incorporated herein by reference.

56. Sub_é‘equent to the sending of the Notice Letter, Defendants have continued to violate

 their Carbon Monoxide emissions standards. Defendants violated Carbon Monoxide emissions

" - standards approximately six times during the period from December 27, 2006 to December 31, 2008.

Plaintiffs are unawéxe' of any changes made at the Incinerator that would prevent the continuation of

violations of this nature.”

Covanta’s Particulate Matter Violations

57. Opacity is a measurement of visual emissions, or the degrée to which smoke
discharged from a stack obscures a background by reducing the amount of light that passeS through
it. Opacit}; is used as a proxy for .the amount of particulate matter emitted by a facility.

58. Emissions containing PM smaller than 10 micrometers in diameter (“PM;o”) can pass
through the nose and throat and enter the lungs. They affect both respiratéry and circulatory
systems and can causek serious health pl;oblen}s. PM,, can aggravate asthma, decrease lung function,
causé chronic bronchitis, worsen heart disease and lead to heart attacks. -

5 9; Emissions. contairﬁng PM smaller than 2.5 rﬁicromgters in diameter (“PM; 5”) are an
even greater health risk because they can be absorbed by lung tissue m(#e easily. Essex Cbunty is
considered a non-attainmcnt area" for PMys. |

60. The Permit provides that any visible emissions shall not exceed an éverage opacity of
10% for a six-minute average reading.

61. A list of at least 262 instances, during the period from April 14, 2002 to December

14
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27, 2006, in which Defendants violated the opacity standard relating to th__e-‘emiSsibn-_of fine

paiticulate m‘attér is'contained in Section II of the Notice Letter, attached as Exhibit A to Schulte

" Decl,, and is incorporated herein by reference.

62. Subsequent to the sending of the Notice Letter, Defendants have continued to violate .. -
the opacity standards that regulate the emission of fine particulate matter. Defendanté violated

opacity standards at least 47 times during the period from December 27,2006 to Decenibe_r 31,

- 2008. Plaintiffs are unaware of any changes made at the Incinerator that would prevent the

continuation of violations of this nature.

‘Covanta’s Temperature Violations

63.  The Permit includes ;1 requirement for temperature in the exit gaé stream. For example,
within one hdur after waste has been introduced into any one of the fumaces at the Incinerator,
temperature one second downstream of secondary air injection must be no less than 1,136 degrees F.
This standard is designed to maximize waste production and minimize harmful organid emissions.

64. Alistof at least 247 .instances, during the period from April 14, 2002 to becémber 217, |

2006, in which Defendants allowed the temperature in the exit gas stream to fall below the required:

minimum temperature of 1,136 degrees F is contained in Section II of the Notice Letter, attached as -

Exhibit A to Schulte Decl., and is incorporated herein by reference.
65.. Subsequent to the sending of the Notice Letter, Defendants have continued to violate the

standard for temperature in the exit gas stream. Defendants violated temperature standards at least

14 times during the period from December 27, 2006 to Decémber 31, 2008 Plaintiffs are unaware

of any changes made at the Incinerator that would prevent the continuation 'of violations of this -

nature.

15



Covanta Oxy gen Violations.

66. - Under terms of the permit, the average concentration of oxfgen in the flue gas at each
furnace’s exit shall not fall below three percent by volume.

67.  Alist of at Jeast 12 instances, during the period from Apri1'14, 2002 to December 27;
2006, in which Defendaiits eﬂldwed the oxygen in the flue gas at one of the furnaces’ exit to fall
below three percent by volume is contained m Siecti’on II of ﬂie Notice Letter, attached as Ei(hibit A
to Schulte Decl., and is incorporated herein by reference.

68.  Subsequent to the sendirig of the Notice Lietter, Deferidants have continued to violate tlie'
standard for oxygen in each furnace’s exit stream. Defendants violated oxygen standards at least one
time during the period from December 27, 2006 to December 31,2008. Plaintiffs are unaware of
any changes made at the Incinerator that would prevent the continuation of violations of this nature.

Covanta Steam Production Violations

69. The permit allows for é max1mum steam production rate Afor each MWC of 247,500
Ibs/hr.

- 70.  Alistofat least three instances, during the pei"iod_from April 14, 2002 to December 27,
2006, in which Defendants exceeded the maximum steam productionvrate, is contained in Section II
of the Notice Letter, attached as Exhibit A to Schulte Decl., and is incorporated herein by reference.

Past Administrative Enforcerrient Actions Do Nothing to Stop Covanta’s Violations

71. | Similar violations that occurred at the Incinerator from 1991-1993 were the subject of
" an Administrative Consent Order entered in 1994 betWeen Covanta’s predecessor American Ref-
Fuel and the New J ersey Depart,meht of Environmental Protection (“DEP”).

72. The 1994 Administrative Consent Order required American Ref-Fuel to pay $212,600

in penalties.
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73. - The 19%4 Admirﬁétrative ~Coﬁsent Order re‘quifed Covanta to take actions to control

W .

- mercury emissions from their DBA boilers, to employ Resource Recovery:Facility Conditions for .

Emergency Malfunction, Start-up aﬁd .Shutdown, and to implémeﬁt the provisions for opacity,
oxygen and block averaging of emission data. | |

- 74. Despite the 1994 A'dmi'nistrativ_e Consent Order, Covanta has continuéd to discharge
pollutants from its Facility_ in excess of its permit levels.

75. Given this history, it is likely that the permit violations will be ongoing and will |

persist in the future, posing a continuing peril to public health and the environment.

AIR POLLUTION FROM THE INCINERATOR IS HARMFUL v‘

76. - .. - Exposure to air pollutioh is associated with numerous adverse effects on human

‘health, including pulmonary, cardiac, vascular, and neurological impairments. Acute éffects are

usually immediate and often reversible when exposure to the pollutant ends: Some acute health
effects include eye irritation, headaches, and nausea. Chronic effects are usually not immediate and
tend not to be reversible when eprsure to the pollutant ends. Some chronic health effects include |
decreased lunch capacity and lung cancer resulting from long-term exposure to toxic air pollutants.

71. Since April 14, 2002, defendants have violated emissions limitations and other permit

' requirements at least 635 times. As a result of these violations, the Incinerator has emitted and -

continues to emit excess quantities of sulfur dioxide, carbon monoxide, and particulate matter. -
These pollutants, alone and in combination, can cause public health and environmental problems.

78. Under section 107(d) of the Act, 42 U.S.C. § 7407(d), each state must designate those

- areas within its boundaries where the air quality is better or worse than the NAAQS for each criteria -

pollutant, or where the air quality cannot be classified because of insufficient data. An area that

meets the NAAQS for a particular criteria pollutant is an “attainment” area for that pollutant. An -
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: aréa that does not meet the NAAQS for a particular criteria pbllutant isa f‘n'on»:fx’ttaim.fl_ent” area for -
that pollutant. An area that once was a nonattainment area for a particular pollutant but for which éir :
- quality has improved may bé reclassified as a “mainténa‘rxcc”.area for that pollutanf.

79. - The New Jersey-New York-Connecticut Interstate ACQR established by federal
regulation, of which Essex and Hudson Counties are a part, is currenﬂy not achieving federal air
quality standards designed to protect public health and the environment for two .criteria pollute;nts: .
'OZone (8-Hour) and Particulate Matter (PM ,5). This ACQR used to be a nonattainment area for
Carbon Monoxide (CO), but has been teclassified as a maintenance area, and emissions aré still
monitored.

80. SO, Belqngs to the family df sulphur oxide gases, or SOx. :SOZ is a highly reactive
colorless gas thch is odorless at low concentrations and smells like rotten eggs at elevated |
concentrations. Hi\gh levels of SO in the air contribute to srﬁog and can cause temporary breathing
difﬂculty for people with asthma; Long-term exposure to high levels of SO, in the ambient air can
direcﬁy impair human health. |

81. - Atmospheric chemical reacﬁbns' involving SO, generate particulate matter (PM;o and
- PMas), which contribute to respiratory illneéses like asthma, partiéulaily in children and the elderly,
and aggravate existing heart and lung diseases. |

82. SO, contribiites to the formation of acid rain. ‘Acid rain damages forests and crops,
changes the makeup of soil, and makes lakes and sﬁemns acidic and unsuitable for fish. Continuous

exposure to acid rain over a long time changes the natural variety of plants and animals in an

ecosystem. .

%

83. .~ Carbon monoxide is a colorless, odorless gas that is formed by incomplete

combustion. Carbon monoxide contributes to the formation of smog. For a person with heart
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A disease, a single eXposure to CO at low levels may cause chest pain and redﬁce that pérson’s ability
to exercise. CO can cause harmful effects by reducing-oxygen.déliVerj‘to the body’s organs,
including the heart and the brain. People who breathe high levelé of CO can 'dev>e10p vision _

- problems, reduced ability to work or learn, reduced manual dexterity, and difficulty perfomﬁng
complex tasks. |

- 84.. Low temperatures in fr_mnicipal waste incineratOrskle;ad to incomplete combustion of
waste and organic emissions of harmful contaminants such as dioxins and furans, bofch of which are
known human carcinogens. High temperatures maximize waste destruction and prevent organic

- emissions; There is no known, safe level of exposure to these harmful chemicéls. : Reﬁuiring the

continuous monitoring of the temperature of the Incinerator to ensure that it is operating at high-

enough temperatures so that it does not emit highly toxic pollutants that are not otherwise regularly
] ' tested for is one way to e’nsﬁre that people and the environment are not exposed to these cancer
causing chemicals. - |

85. - Particulate matter ("PM") is the term fo.r solid or liquid particles found in the air.
7. Exposure to particle pollution is linked to a number of problems, including: increased respiratory

symptoms, such as irritation of the airways, coughing, or difficulty breathing; decreased lung

AR function; aggravated asthma; development of chronic bronchitis;in*egular heaﬁbeat; nonfatal heart
attacks; and premature death in people with heart or lung disease. “Opacity” is an indirect

‘measurement of the concentration of particulate matter in air emissions. The higher the opacity level

- matter is being emitted. Opacity levels are recorded on a scale ranging from 0% (no obstruction of

} of a plume of air emissions — that is, the more visible light that is blocked — the more particulate:
light at all) to 100% (smoke that‘completely blocks the passage of light). Stationary sources.of air - -

pollution, including the Incinerator, are subject to opacity limitations as a way of limiting emissions
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- of PM.

86. . Asthma is one of many recognized -health effects of sulfur dioxide anciPa.rticulate

" Matter inhalafeion. According to the American Lung Association, Esse;( County has the highest at-
risk population for pediatric asthma due to air eollution in New Jersey. Most of these children live

" in Newark Sumlarly, the American Lung Association reports that Hudson County achieved failing
air quahty marks due to high levels of Particulate Matter (measured over a 24 hour time period).

87. The Ironbound is a culturally diverse community of 45,000 people with at least 54
diffefent ethnic groups and with new immigrants arriving daily located in the City of Newark, Essex
County, New‘ Jersey. Seveﬁty-ﬁve percent of 'residents over the age of 5 speak a foreign langnage at.
home, typically Portuguese or Spanie_h. Twenty percent of Ironbound residents live at or below the

- poverty line. | |

88. The Ironbound is bounded by heavily-traveled highways (Routes 1, 9, il, 78; NI
Turnpike), polluted waterways (Passaic R1ver Newark Bay), the Newark International A1rport, and
many industrial and contannnated sites which collectively create adverse env1ronmenta1 exposure to
Ironbound residenfcs.

89. Three federal low-income housing complexes (Terrell Homes, Hyatt Court,
Pennington Court) and one private, federally subsidized housing complex ,(Aspen River Park) are
_located on the edges of the residential community. Terrell Homes is tin'ee_block_s from the
Incinerator. |

90. - The Incinerator is adjacent to two of the community's poorest census tracts of 8,000

people. For example, the 1999 per capita income in census tract 75.01 was $11,106 and the 1999 per -

capita income for census tract 75.02 was $12,230.

91. - The Incinerator’s illegal emissions contribute to bad air qualltym the New York-New
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Jersey-Connecticut Air Q.uélity Control Regidn,_ which includes Essex and Hudson Counties. ‘Air - -

quality is sé’poor, that Plaintiffs” mer‘nberé, volunteers, and program participants experience -

increased asthma rates‘,' heart disease, and othér poor air quality induced health effects. They -

complain of foul odors, the thick black smoke plume that rises from the Incinerator st_ack, and a

general reluctance to recreate outside. Plaintiffs’ members; volunteers, and program participants do
_not want the air quality where they live to be as bad as it is. See Baptista Decl.; Uhl Decl.; Nesbihal -

Decl. |

92.  Plaintiffs’ member, volunteers; and pfogram pa.rtiéipants are aware of the location of the |

Incinefator relative to where they live, work, and recreate, and are aware of the Incinerator’s

emissions blowing in their directioﬁ. They smell, see, and breéthe the Incinerator’s eimissions,

though they do not want to. Plaintiffs’ members, volunteers, and program participants experience

increased asthma rates as a result of the Incinerator’s emissions. See Baptfsta Decl.; Uhl Decl.;

Nesbihal Decl. |

| 93.  Plaintiffs’ members, volunteers, and program participants breathe air pollutants emitted:

both legally and illegally from the Incinerator. Plaintiffs’ members, volunteers, and prograr -
) paniéipants want to breathe as little air pollution ﬁom the Incinerator as possible, and certainly do
not want to breathe pollutants that are emitted illegally. See Baptista Deci.; [Hﬂ‘Deél.; Nesbihal
Decl. |

94.  Health, environmental, recreational, aesthetic, and other interests of these individuals are
impaired by defendants’ illegal actions and will continue to be ifnpaired without an appropriate order
of this Court. -
' 95. . . Inaddition to its employees, ICC depends upon many volunteers.drawn from the

Ironbound neighborhood to support its programs. ICC’s mission is to work with neiéhborh'ood
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residents to develop and operate pro 'gr'amé to meet the full range of needs of the genera] community
of the Ironbound neighbqrhood and to improve their quality (;_f life. Many of the concerns addressed .
- by ICC relate tlo environmental i’ssues‘ in the Ironbound due to a disproportionate exposure of its

: resideﬁts to polluted air, Wafer, and land. See Baptista Decl.

96." - ICC’s organizational interests ar,ealso. adve;sely affected by the poor air quality in the
Ironbound. lICC has an operational stake in the success of jts i)rograms; if no one attends its
programs, then the ICC Will not be supported by institutional and government grants, as well as the
ser\}ice fees paid by some patrons. The success of ICC depends oﬁ its ability to attract participants
to its programs within the Ironbound community. ICC is likely to suffer severe harm if it is unable
to provide a healthy and safe environment for its empioyees, volunteers and program participants.
See Baptista Decl. |

97. Poor air quality diminishes thev quality of the life of ICC employees, volunteers and
program participants who 1ive in the Ironbound, engage in ICC programs, or work at ICC. For
example, ICC provides after-school day care for children at the Hawkins Street School, which is 0.8
miles east (downwind) of the Incinerator. The after-school programs for children at the Hz;wkins
Street School include both indoor and outdoor activities. Children who participate in the ICC
program at the Ha§vkins Street School face direct and unavoidable exposure to incfeésed emissions
from the Incinerator, and have no choice but to breathe the air, or refuse to participate in the ICC

- program. Similarly, ICC employees g.nd volunteers who run the ICC program at the Hawkins Street
School face direct and unavoidablé exposure to increased emissions from the Incinerator, and have

~ no choice but to breathe the polluted air, or refuse to work in the ICC prog;ax'ns._ See Baptista Decl.
98. The discharge of pollutants, especially SOz, causes odors in the Ironbound. ICC’s

members, program participants complain of a smell of rotten eggs. See Baptista Decl.
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99, . The suffering of peoplé with asthma is increased because of the emission.of
| particulate’.xﬁatter. The ICC experienced diminished partic‘iiaatio‘n fro¥n those patrons:with as'thma e
due to increased émissions of particulate mattei. See Baptisté Decl. - |

100. . GreenFaith members have observed a dramatic increase in recent years in fasfhma :
rateé among their students at Res'urréction School, which is also a member of GreenF éith. ‘See Uhl
Decl.; Nesbihal Decl. | | |

101. To redress these harms, Plaintiffs seek injunctive measures to be taken against
defendants to prevent them from conﬁnuously violating the emissions stanciards and limits in their
* Permit.

102. By discharging pollu;cants in excess of its pemlit'levels, defendants’ acts and
omissions have adversely affected, are adversely affecting, and will continue to adversely affect, the

interests of ICC, GreenFaith, their officers, directors, employees, volunteers, program participants,

and patrons.

: FiRST CLAIM FOR RELIEF
(Violations of the New jersey State Implementation Plan) -
103. "Plaintiffs reallege and incorporate by reference paragraphs 1 through 102 of this -
Complaint; |
104. = . Defendants mﬁst comply with emission limitations in permits and regulations issued

puréuant to the New Jersey SIP and which are applicable to stationary sources of air pollution at the
Incinerator.

-105. SIP-based emission limitations applicable to fhe Incinerator sre contained in various |
permits issued to defendants by the DEP. These permits include the Preconstruction Permit and the

Title V Permit.
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106. Repeatedly and frequently since April 14, 2002, emissions from the Incinerator of
sulfur dioxide, carbon monoxide, and particulate matter have exceeded the emission limits contained
in deféndants SIP-based permits and in the New Jersey SIP. Exceedances of emissions limits, based :
on defendanté’ emission event reports submitted to DEP and EPA are listed in Paragraphs 51
through 70 of this Complaint. Defendants» have continued to. emit polihtants in violation of SIP-
based emission limits after December 31, 2008. - -

107»; " Under thé citizen suit provision of the Clean Air Act, 4_2 U.S.C. § 7604(a), persons
are authorized to bﬁng suit in federal court to enfqrce-enﬁssion standardé and limitations contained
in, inter alz‘a, permits issued pursuant to the New Jersey SIP; federal NSPS regulatibns;,
preconstruction permits; and Title V permits.

108. ‘ Pursuént to 42 U.S.C. § 7602(e), Plaintiffs are eéch;“pe_fsons” entitled to bring a

citizen suit under the provisions of the CAA.

109. Pursuant to 42US.C. § 7602(e), defendants are each “persons” subject to the citizen -
suit provisions of the CAA.
110. Each emission of a pollutant from the Incinerator in violation of an emission limit

contained in the Permit or in regulations that are part of the New Jersey SIP is a separate violation of
the New Jersey SIP. Each violation of the New Jersey SIP is a viélation of the Act.

111. Absent an appropriate order of this Court, defendants will continue to. violate
temperature, oxygen, and steam ‘pfoduction limitations in their SIP-based permits,.and emit sulphur
dioxide, carbon monoxide, and particulate matter in am;)unts that violate their SIP-based permits and
the New Jersey SIP at the Incinerator. - | |

112. As provided by sections 113(e) and 304(a) of the Act, 42 U.S.C. §§ 7413(e) and

7604(a), the Federal Civil Penalties Inflation Adjustment Act of 1990, 28 U.S.C. § 2461, and 40 -
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C.FR. § 19.4, the violations described above sﬁbj ect defendants to injunctive reiief and civil
penalties of up to $32,500 per day for each violétion of the Act.-

113. Accordihgly, defendants are liable for injunctiv.e relief to stop the violations, and for -
civil penalties for each and every violation sét forth in the notice'»'letter and similar violations from

the date of the notice letter to any order entered in this case, pursuant to CAA § 304,42 US.C.§ . - |

7604(a).
| - SECOND CLA]IVI‘ FOR RELIEF
- (Violations of New. Source Performance Standards)
114. .Plaintiffs réallege and incérp'orate by reference paragraphs 1 through 102 of this -
Complaint.
1 15. Repeatedly and frequently since April 14, 2002, defendants have released excessive

- amounts of sulphur dioxide, carbon monoxide, ahd particulate niatter from thé Incinerator, as well as
violated temperature and other operating requirements. Each such incident constitutes a violation of
the NSPS general requifement regarding good air pollution control prdcﬁces, 40 C.FR. §60.11(d).

116. Ur}dEr the citizen suit provision of the Clean Air Act, 42 U.S.C. § 7604(a), persons-
are authorized to bring suit in federal court to enforce emiséion standards and limitations contained
in, inter alia, permits issﬁed pursuant to the New Jersey SIP; federal NSPS regulations;
preconstruction permits; and "fitle V permits. |

117. Pursuant to 42 US.C. _§ 7602(e), Plaintiffs are each “persons” entitled to bring a

- citizen suit under the provisions of the CAA.

118. Pursuant to 42 U.S.C. § 7602(e), defendants are each “persons” subject to thecitizen
suit provisions of the CAA.
~119. - Each violation of an NSPS is a violation of the Act.
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120. Absent an appropriate order of this Court, défendénts will continue to violate

temperature, oxygen, and steam flow limitations in their Permits, and to emit sulphur dioxide, carbon

' monoxide, and particulate matter in amounts that violate NSPS.

121. As provided by sections 113(e) and 304(a) of the Act, 42 U.S.C. §§ 7413(e) and
7604(a), the Federal Civil Penalties Inflation Adjustment Act of 1'9-90, 28 U.S.C. § 2461, and 40 |
CF.R. § 194, the yiolatipns described above subject defendants to injunctive relief and civil
penalties of up to $32,500 per day for each violation of the Act.

122, Accordingly, deféndvants are liable for injunctive relief to stop the violations, and for

civil penalties for each and every violation set forth in the notice letter and similar violations from

- the date of the notice letter to any order entered in this case, pursuant to CAA § 304,42 U.S.C. §

7604(a).
THIRD CLAIM FOR RELIEF .
(Violations of the Title V Pefmit)
123. Plaintiffs reallege and incorporate by reference paragraphs 1 through 102 of this
Complaint.
124. Defendants must comply with the terms and conditions of opérating permits issued

~ pursuant to Title V of the Act. Title V permits incorporate all emissions standards and limitations

applicable to a source, including both SIP-based emissions limits and NSPS regulations.

125. Under the citizen su1t provision of the Clean Air Act, 42 U.S.C. § 7604(a), persons
are authorized to bring'sﬁit in federal court to enforce emission standards and limitations contained
in, inter alia, permits issued pufsﬁant to the Nev;z Jerséy SIP; federal NSPS regulations; |
pieconstruction permits; and Title V permits. |

126.. Pursuant to 42 U.S.C. § 7602(e), Plaintiffs are each “'persons” entitled to bring a
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 citizen suit under the provisions of the CAA.

127. Pursuant to 42 U:S.C. § 7602(6); defendants are each “persons” subject to the citizen
- suit provisions of the CAA.
128. . Each violation of defendants’ SIP-based permits, ythe‘New Jersey SIP, and the NSPS

regulations described in the Firs;c and Second Claims for Relief above is a violation of the -

corresponding Title V permit into which the applicable emission standard or limitation has been

incorporated.
129. Each violation of the Title V Permit is a violation of the Act. -
130. Absent an appropriate order-of this Court, defendants ‘will;cobntinue to violate

temperature, oxygen, and steam flow limitations in their Title.V Permit, and emit sulphur dioxide,
carbon monoxide, and particulate matter in amounts that violate.their Title V Pemﬁt at the
Incinerator. | | |

131. As provided by séctions 113(e) and 304(a) of the Act, 42 U.S.C. §§ 7413(e) and
7604(a), the Federal Civil Penalties Inflation Adjustmenf Act 0f 1990, 28 U.S.C. § 2461, and 40
C.F.R. § 19.4, the violations described above subjeét defendants to injunctive relief and civil
penalties of \ip to $32,500 per dﬁy fpr each violation-of the Act.

13;’2. Accordingly, defendants are liable for in_.iunctive( relief to stop the violations; and for
civil penalties for each and every violation set forth in the notice letter and similar violations from
the date of the notice Iettef to any order entered in this case, pursuant to CAA § 304, 42 U.S.C. v§ E
7604(a). B |

PRAYER FOR RELIEF

' WHEREFORE, based on the allegations contained in paragraphs 1 through 102, above, Plaintiffs -

respectfully request that this Court:
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A. Deelare defendants to have v1olated and to be in continuing viplation of the Act; .
| B. Enjoin: each of the defendants from operating all statlonary sources of air

pollutants at the Incinerator except in accordance with the Clean Air Act and any applicable
regulat'ofy r_equir‘ement.s;.

C. ’ Order de_fendants to take appropriate actions to remedy,‘mitig_at’e-, of offsetthe:
harm to pﬁblic health and the environment caused_ by the viola.tions-v of the Act alleged above;

D. Assess acivil penalty against each defendant of up_to $32, 500 per day for each
violation of the Act and applicable regulations occurring on and after Apr11 14 2002, as prov1ded _ |
by 42 U.S.C. §§ 7413(e) and 7604(a) and (g);

E. Order defendants to pay reasonable attorneys fees and costs (mciudmg expert
witness fees), as provided by 42 U.S.C. § 7604(d); - .

F. Grant such other relief as the Court deems jnst and proper.

" Dated: February 20, 2009

Newark, NJ

Respectfully submitted,

[s/_William J. Schulte

William J. Schulte (WS5233)

Julia LeMense (JL2737)

Eastern Environmental Law Center

744 Broad Street, Suite 1525

Newark, NJ 07102

(973) 424-1166 (phone)

(973) 710-4653 (fax)
wschulte@easternenvironmental.org
jlemense@easternenviornmental.org =

: Co_unsel for Plaintiffs
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CERTIFICATION"PUR-SUANT TOLOCALRULE11.2 .
I certify that the matter in controversy is not the subject of any-other action pending in

any court, or of any pending arbitration or administrative proceeding.

[s/_ William J. Schulte

Dated: February 20, 2009
Newark; New Jersey
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EASTERN ENVIRONMENTAL LAW CENTER
William J, Schulte, Esg. '
wschulic@castérepvivonmental.org

Julia LeMcnse, Esq.
jlemense@easternenvironmental.org

744 Broad Succt, Suite 1525

Newark, New Jersey 07102

(973) 424-1166.

Attomneys for Plaintifl

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

IRONBOUND COMMUNITY CORP.,and
GRELNFAITH, INC. '

Plaintiffs,

Civil Action No.

-vVCrsus-

COVANTA ESSEX CO., COVANTA

ENERGY CORPORATION, and COVANTA DECLARATION OF
HOLDING CORPORATION | SISTER ELEANOR UHL, O.P.,
" . . INSUPPORT OF
Defendants, t PLAINTIFFS' COMPLAINT

Sister Eleanor Ul , O.P., pursuant to 28 U.S.C §1746, declares as follows:
1. Tam a resident of the Statc of New Jersey. 1 reside in Hudson County at 174 3rd Street,
-Jersey City, NJ 07302. T have lived there for the past fourteen years. [ have no plans 10

maove.

1~

1um the princips] of Resurrection School, a4 Catholic grammar school located at 189
Brunswick Strect, Jersey City, NJ 07302. 1 have served as the principal for the past fourteen

years,



3, Jersey City, together with Nowurk, is within the New York-New Jersey-Connceticut
nonattainment arca for ozone and particulate matter (FMa 5) bccﬁusc it does not meet the
National Ambicnt Air Quality :Standards' (NAAQS) for thase poliutants. Jerscy City and
Newark are also in the NewYork-New | erscy-Connecticut maintenance area fof clarbon
mondxide (CO), duc tq.prior viotations of the NAAQS for CO.

4. 1submit this declaration in support of Plaintiffs’ Complaint Againsi Covanta Esscx
Company, Covanta Lncrgy Corpomﬁon, and Covanta l!olding.CorpOratioh (coﬂecﬁvely '
rcfcnéd 0 as "Covanta") based upon my personal observations and my ‘pcr:sbnal knowledpe..

5. Resurrection School was founded in 2.000 as the result of a consaolidation ot‘é number of
Catholic grammar schools in Jersey City.  Two-hundred and m'cnty'sludcnts- attend

“Rusurrection School from Pre-kindergarten through ghlh grade.. Twc_n\.}ﬁvc facully and
staff support the school during the ucadcﬁﬁc year. During the summer, Resurrection School
hosts the Bridge Program, a summer school for students who need additional ttoring.
Throughout the regular school year and summer months, studcnts go ouﬁside for Physical
Lducation on nice days and for recess. On occasion, tcachers will hold lessons éulsid'c in thﬁ
school's Peace Garden, or wall take the children to a park located near the school,

6. GreenFaith, Inc. is a not-for-profit membership c-oaiiﬁon founded in 1992 with its prindﬁ'dl
place of business at 46 Bayard Strect, Suite 401, New Brunswick, NJ 08901, GreenFaith is

* devoted 10 the inspiration, cducation, and mobilization of peaple 1o prcscfvc and enhance the
environment. To that end. Grcethithbrings together people of diverse >Sp'in"1u-zd
backgrounds to protect at-risk communitics from toxic environments. The organization

mobilizes rehigious institulions to advocate and raise awarcness of environmental i\njusticc.
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7. Resurrection School has been y- member of GreenFuith for two years, To be a member of

GroenFaith, the schoo! pays annuat ducs in the amount of $300. GreenFaith scrves as a
mentor for the school. GreenFaith representatives spchk. at school assemblics and in
individual classrooms to help teach the students, I‘ziculty and staff about environmental
responsibility. Under the tutelage of GreenFaith, Resurrection School has become a “Green
Flag" school, i.c., a s§11ool that wo’rks toward cnvironmental advancement in 118 community.
The schoo! beeame a Groen Flag school in September of 2006. The school focused on
rccycling for ity Green Flag projeet. The School's cfforts carned it 4 commendation from the
Mayor of Jersey City.

Along with 'thé Tronbound Community Corporation ("tCC"), GreenFaith filed the above-
captioned lawsuit to remedy continuous violations and to prevent ongoing violations of
Covémta‘s air emission permit limits. l;c)r its incincrator located in Newark. NJ (*Incincrator™).
The Incincrator’s continuing violations pollute the air und have dclclcrious cffects on public

health and the covironment in the areas where my students and T live, work, study, and

recreate. [ am extremely concerned about the effects the Incinerator has on me, the students,

faculty, and stufT of Resurrection School und the surrounding community, -

The Incinerator is approximately six miles west of the School, When the wind blows in an

. casterly dircction, the emissions from the Incinerator.carry dirceily toward Resurrection

10

School.

1 became cspecially concerned about the air quality in Jersey City alter personally obscrving
the respivatory problems of my students. The number of students with asthma has increased
dramatically over my fouricen year tonure, A vast number of Resurrection School students

are dependent upon inhalers.. Accordingly, all of the (cachers receive special training (o deal



with asthmatic studé.nts. ’I‘hé physical ¢ducation tcachers ofien musl restrict outdoor physical
activixy ofthc: asthmatic children. On ai least onb occasion, I had 1o ¢all an ambulance 1o the
| schoo] for u ybung boy who suffered an asthma attack after playing outside during recess.

11. On very hot days, [ can sce pollution in the air, If1 open the windows to the schoal, 1 will

y find the table surfaces dusty and gritty as a result of the particulates in the air. Poor air
quality cxacerbates the children's asthma. Most of the children who must visit the nurse.
during schoo! hours go for asthma related health issucs. A large majority of student
abscntécismvis due to respiratory iliness or problems related to asthma,

12. 1 first became awarc of Covanta’s continuyous pcﬁxit violations at least lwo.ycars ago. Upon
learning of the violations, I became extremely concerned that Covanta was contributing
heavily to the poor air quality in Newark and Jersey City. -

13, 1 believe that if Covanta complied with ‘its permit obligutiohs the air in Newark and Jersey
City would be cleaner and mote breathable and would pose Iess of a danger o my health or
the health of roy students. Unless the courl provides a remedy, Covanta’s continuing
vicltions will cmﬁfmuc to injure my concern [or my students” health and their abality to take
full sdvantage of their educational opportunities. If health concems were nol an issue for the
students, cach would have more time 1o focus on studie#. Also, I would spend less 1ifnc on
hualth matters énd would concéh'trate on other aspects of the children's cducation.

14, The relief requested in this suit would require Covanta to comﬁly with its permit obliga,tioﬁs

rather than continually violating them, This will Jead go cleaner air in Newark and Jersey

Citv and the Sl.lITOunding arcas, and less adverse health effects on my students. In turn, the -

tevels of stress and concem that T expericnce tor my students will be drastically reduced.

£



- ¥ declare under penaliy of perjury under the laws of the United States of America that the

loregoing is true and comect.

Dated: Jersey City, New Jersey
February@, 2009
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FASTERN FWTRONMENTAL LAW CE\’TER
William J. Schulte, Esq.

- wschulte@easternenvironmental.org
Julia LeMense, Esaq. :
jlemense@ceasternenvironmental.org
744 Broad Street, Suite 1525
Newark, New Jersey 07102
(973) 424-1166

Attorneys for Plajntiff

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

- TRONBOUND COMMUNITY CORP and
. GREENFAITH; INC. E

Plaintiffs, - i Civil Action No.

-¥CT5uUsS-

COVANTA ESSEX CO., COVANTA.. .
ENERGY CORPORATION, and COVANTA
LIOLDING CORPORATION

DECLARATION OF
SISTER NESBIHAL, S.C.,

D IN SUPPORT OF
Defendants, i . PLAINTIFFS' COMPLAINT

Sister Barbara Nesbihal, §.C., pursuant to 28 U.S.C §1746, duclures as follows;

I. Tam arcsident of the Statc of New Jersey. Ireside in Hudson County at 372 Montgomery

Street, Jéx’scy City, NJ 0730_2. T have no plaﬁs to move,

1S

1 am co-principal and the Dircctor of Peace Education for the Resurrection School, a Cathelic

grammar school located on 189 Brunswick Street, Jorsey C ity, NJ 07302, I have served as

principal for 3% yeurs, first of the former St. Bridget School, now as co-principal of

Resurrection School.



bdnd bmmed e

3.

4.

Jersey City, iog_cther with Nc\»;'zsrk; is within the Néw York-New Jcrscy-Comwcﬁun '
nonattainmeni arca for o'zonc and pa;ticulatc matter (PMz,g) becuuse it does nbt. mect thg '
National Ambient Air Quality Sla’ndards (NAAQS) for thosc éollutanls. Jersey City and
Newark arc also in the New Y ork-New- Jerscy-Connceticut maintenance arca for carbon
monoxide (CO), duc to prior violations of the NAAQS for CO

I submit this dcclaration in support of Plaintiffs' Complaint against Covanta Essex Compuny,
Covanta Encrpy Corporation, and Covanta Holding Corporation (collectively referred to as
"Coxﬁnta'f) bascd upon my pcArsnnal obscrvations and my pcrsbnﬂl knoivlcdgc.

Resurrcction School was founded in 2000 as the rcsuh ‘of a consolidation of a numbcr oil'
Catholic grammar schools in Jersey City. Two-hundred and twenty students attend
Resurrection School from Brc-l(indcrgﬁncn through cighth grade. Tchly-ﬂsj/c facﬁlty and
staff support the school during the academic ycaf‘. During the summer, Resurrcction School
hosts the Bridge Program, a summcr' school for stuacnts who need additional ttoring.
Throughout the rcgul:;r school year and summer months, students go outsidé for Physical
Education on nice days and for recess. On occasion, teachers will hold lessons outside in the

school's Peace Garden, or will take the children to a park locaed near the school.

* GreenFaith, Inc. is a not-for-profit membership coalition founded in 1992 with its principal

place of busiilcss al 46 .Bz‘lyurd Street, Suite 401, Ncw Brunswick, NJ. 08901, GreenFaith is
devoted 16 the inspiration, education, and mobilization of people 10 preserve and enhance the
cavironment, To that end. GreenFaith brings logether people of diverse spiritual
backgrounds to protest a‘t-risk communities from toxic environments. The organization

mobilizes religious institutions o advocate and raise awarencss of environmental injustice.

o



1.

10.

Resurrection School has been a member of GreenFaith for two years. To be a member of

GreenFaith, the school pays annual dues in the amount of $300. GreenFaith scrves as a

‘mentor for the school.- GreenFaith representatives speak at school assemblics and in

individual ¢lassrooms to help teach the students, faculty and stafl about environmental

responsibility. Under the tulelage of GreenFaith, Resurrection School has become a "Green

Flag" school, i.c., a school that works toward environmental advancement in its community.

The schoot became a Green Flag schoal in September of 2006, The schqol focuscd on
reeyeling for its Grcqn Flag project. The School's efforts camed it a commendation from the
Mayor of Jerscy City.

Along with ﬁxc Jronbound Community Corﬁorau‘bn ("1ICC"), GreenFaith [iled the above-

captioned lawsuit to remedy conlinuous violations and to prevent ongoing violations of

Covanta's air emission permit limits for its imcinerator located in Newark, NJ (“Incinerator™).

The Incinerator's continuing violations pollutc the air and have deletcrious effects on public

health and the cnvironment in the areas where my students and 1 live, work, study, and

reereate. [ am extremely concemed about the cffccts the Incinerator has on me, the studeats,

faculty, and staff of Resurrcction School and the surrounding community, -~

“The Tncinerator is approximately six miles west of the School. When the wind blows in an-

castéz'ly dircction, the emissions from the Incinerator carry dircc{ly.toward Resurrection
School.

1 became especially concened about the air quality in Jérsey City after observing the
increase in youny children with astbma. Over my thirly-cight _vc:u; tenure, the numbe‘p of

schoot children suffering from asthma has noticeably mercascd.

37
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11. The Resurrection School has a Peace Garden. | bring the children outdoors to the Peace
Garden to teach leaﬁ'about nature, v.g., the butterflics and insccts that arc attracted 1o some
of the vegetation in our gﬁrdcn. HO‘W»‘V’CI', beeausc of the poor air quality in Jersey City,
there are very few butterflics or other insccts able to withstand the. garden.

12.1 cnjoy taking the children outdoots for lessons or recreation. Unforpxmatcly, there i-xpc

~students that [ cannot allow participn_ﬁ: in physical activity outside. Ovcr' the past ﬁﬂccq
ycars, the number of students who tell me they cannot run or participate in physical activity
beca.usc of asthma draxnaﬁ;:ﬁl)y incrczascd. This increasc hés cauScd me to éxpcricncc great
stress and concern for the health of my students.

13.1 first became awaﬁi of Covanta’s confinuous perm‘it violations at lcast t§vo ycars ago. Upon
Icaming of the violations, | bc;camc extremely conccrﬁcd’tl'mt Covanm was c(mtributiug
heavily 10 the poor air quahty in Newark and Jersey City,

14.1 believe that if 'Cvovanl'al complied with its permit obligations the air io Newark and Jerscy
City would be cleancr and miore breathable, which would help reliéve the résbirmory
problems of my students and improvc their ability to padicipatc in outdoor school activitics,
their alteadance, and the overall quality of cducation at the Resurrection School. Hthe
asthma problcms of my students décrcasc,l would be able to rocué nimc On‘;«‘.tudém '
cducation. Cleancr air would allow ﬁc school to feach maore lessons outside and further our
goals as a Green Flag school. |

I5. The relicf requested in this suit would require Covanta to comply with its permit obligations
rather than continually violating them, This will lead to ¢louncr air in }\'cwark and .Jcr.sc)

Oty ané the surrounding arcas. and Jess adverse health effects on my students. In turn, the

levels of stress and concern that | experionee Tor my students will be drastically reduced

Ay



1 declure under penalty of perjury under the laws of the United States of Ameripn that the

forcgoing is truc and correct.

Daicd: Jersey City, New Jersey
FebruaryZ0, 2009
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/" Sister Barbara Nesbihal, S.C. ( s C
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EASTERN ENVIRONMENTAL LAW CENTER
William J. Schutte, Jisq,
wschulte@eastemenvironnwental.org

Julia LeMense, Esq.
jlemense@easternenvironn:ntal.org

744 Broad Street, Suite 1534

Newark, New Jersey 0710

(973) 424-1166 |

Attorneys for Plaintifl

TN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

TRONBOUND COMMUN[TY CORP., and
GREENFAITH, INC. -

Plaintiffs, Civil Action No.
=Versus-

COVANTA ESSEX CO., C)VANTA .
ENERGY CORPORATION, and COVANTA DECLARATION OF ANA

HOLDING CORPORATICON. - 4 BAPTISTA IN SUPPORT OF
: PLAINTIFEFS’ COMPLAINT

Defendants.

Ana Baptista, pursuaat to 28 U.S.C §1746, declare:

1. Tam aresident of the State of New Jetsey. I érew up in the Tronbound neighborhood of
Ncwark, New Jersey and lived at 12 Schalk Street for thirteen years (1985-1998) and
returned to live there fivirn 2002 until 2005 after eéi‘ning my master’s degree in

_ Envitonmental Studies from Browﬁ University in 2000, Both of my parsnts still reside at 12

Schalk Street.” Since 2016, I have been living in 415 Center Street, Piscetaway, New Jersey.
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2. Sinc_é 2007 I have been A, the ng-am Manager for the Ironbound Community Corporation

("ICC"), a not-for profit urganizaf(ion with its principal place of business at 179 Van Buren |
- Street, Newark, NJ 07193, right in the beart of the Ironbound.’

3. Tsubmit this declaation in support of the Ironbound Community Corporation’s (“ICC") and
GrcenFaiﬂ:’s (co'llectiw.lyvreferred to as “Plaintiffs") complaint against Covanﬁ Eéscx
Company, Covarta Eneryy. Corporation, and Covaﬁta Holding Corporation (collectively
referred to as "Covanta") based upon my peiﬁsbnal observations and my personal knowledge
based on teview of Staty ﬁle;s.» |

4. Plaintiffs have brought this action on behalf of therselves and the people they servc and
represent in order to remedy past violations and to prevent ongoing violations of Covanta's
air discharge pernit cmission limits for its incinerator located n Newark, NJ. The |
incineratbr continuously pollutes the au' in excess and in violation of per mit limitations.
These violations have deleterious imﬁacts on public health and the environment in areas
whefe 1 live, work, and recreate. Thésc violations also have deleterious impacts on publie
health and the ercvirontognt in areas where ICC*s members, einployecs; volunteers, and
program patﬁcipnnﬁ li's;:s‘ work, and recreate because they brea'the, and are exposed to more
harmful air pollutants then they othcfwise would be were it not for Defendants’ excéss air
émissions. | |

5. The Tronbound is a cultvzally diverse community that is bounded by highways (Routes 1, 9,
21, 78, New Jersey Tum.pike); the Newatk Airport, and iMustd. Due te its surroundings,
the Tronbound silﬂ'ers froro. many environmental problems. There are over 10(‘) sites listed
on the NJDEP's List of finown Contaminated Sites located in the Ifonbo und. Also, the city |

of Newark is located in the New York-New J erséy-Cormecticut Air Quality Control Region,
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whichy ﬁ a-uonaftainmert area for ozone and pmﬁculate kmaiter (PMM/)~ because it does not .
meet the NAAQS (Natinnal Ambieﬁt Air Quality Standards) for those pollutants.

6. The majority of the Irénubound population is eithér low income, non-English s;ieakiﬁg, people
of color, or recently immigrated.

7. The Tronbound Commumity Corporation was founded in 1969 by residents of the Ironbound
neighborhood of Newail, New Jersey. Its primary purpose is to improve the quality of life

of the residents of the Iranbound. ICC works to overcome the socio-economic barriers

facing residents of 1.he Ironbound community and to raise awareness and inromote community

action in responsé to etrvi ronxﬁenfal issues. | |

8. TCC’s daily operations are run by an Exequtive Director. Four of the six current memﬁers of

v ICC;s Board of Trustees, which govems the organization and guides its missioxi, are
Ironbound residents. The other two members were residents of the Ironi:voun’cl when they
;Jriginally_ joined the Board of Trustees. ICC offers myriad programs to huﬁdreds of
Tronbound residents each year. |

9. ICC has structured itsell’to be responsive to the needs of community members through the
formation of steering contmittees made up of Ironbound residents, For example, ICC has a
Parent Advisorf Commitiee made up entirely of parents from the Tronbound that creates its
own mission statement snd goals for ICC work and collaborations. Also, the East Ferry St.

~Revitalization Steering . ommittee reviews and gives input into all of ICC’s activities in the

Eést Ferry Strect neightorhood (which is in the immediate vicinity of the Incinerator) as a
condition for funding of JCC’s projects in the community. 1CC also distributes mwailings

designed to keep Ironbound residents informed and to seek their input on the issues that
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'concefn them. ICC's programs are designed in accﬁfda’nce with the neecls expre§Sed by the
community.

10. Specifically, ICC's Environmental Justice program responds to commun tty concerns and then
advocates on behalf of the commumty ICC also collaborates with other community
organizations such as Save the Park At RlverbanK (“SPARK”) and the § uper Nelghborho‘_od‘s-
Group to improvs the environment of the Ironbound. -

11. The programs that ICC runs for Tronbound reSIdenls include fannly success centers, |
preschool after school ograms, summer arts program, meals on wheels, Home Friends,
Semor Ride, nmghboﬂ‘u‘lr)d crime committee, adult education, counseling, flu shots,
emergency food and clothing referrals, and foreclosme and financial htecacy counseling.

12. As the Ironbound is a low-income neighborhood, many of the progratos ave offered by 1CC
free of charge. Sofné of'the programs, such as the after school program, are supported by a
f;ee based on a s]iding income scale. ICCis pr_itﬁarﬂs' .funded tbrﬁugh stute, city, and private
grants. |

13. ICC is committed to the ;pt'inciples of enVimm'mntaljusticc and aims to create a healthy
environment for future grnerations bwlio will call the Ironbound home. Ile's Community
Environmental Progratn {formerly the Community Health Project) responds to the
environmental concerns of the community. JCC has a full time environtiental justice
organizer who organizes residents and is also a resident of the Ironbound herself. She sends
out mailings, sets up aclivn committees énd calls residents together for public meetings. She
currently heads a standjh;g committee of Ironbomd residents cémnﬁtte,d to workiﬁg oh

environmental issues suh as odor, air poltution, and asthma,
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14, The Envl.ronmmtal Pm[xram has respondcd to the expressed concems oi *the community by,
among other things, lobhying for park and recreatlon space as well as for cleaner industries in
the Ironbound‘ For examiple, in 1980 ICC and commumty resxdents organized the Ironbound
Committee Agaiast Toxnic Waste to promote clean ups, pollution source reduction and
sustainable devel.oprhemt. In 1989, ICC otéﬂnizéd the Clean Sludge Coalition w1th the
primary goal of promoting a beneficial use management pé]icy for New Jersey's clean
‘sewage sludge Commuuity members and ICC quccessﬁllly prevented the citing of four
incinerators in Ncwark [CC also served as the community liaison. w1th government agencies
like NJDEP and USEFA on the Dlamond Shamrock Company site remediation. ICC was
designated by the NJDED as the comm1m1ty fepresentative in the Lister Avenue Brownﬁelds

- Development Area. IC< has also been an appointed community representative on the
NIDEP’s Environmentnl Justice Adﬂsofy Council for more than ten yesrs. The Diamond site
housed the largest comvmﬁation of dioxin in the world. In 1990, ICC was 6né of the original
membets on the City of Newark's Riverfront Working Group and was irtegral in having the
prbject expanded to bring park and waterfront walkways within a few blocks of Terrell
Horhes (one of the Iow income housing complexes located in the Ironbound) ICC continues
to be an active voice fm the [ronbound commumty

15.. In 2004 T wrote £ report as part of an internship with the EPA concerning the poor air quahty
in Newark, NJ. in this report I analyzed data and discussed the air quality of the Ironbound.
I researched large staﬁtytwry sources in the Ironbound using DataMiner on the NJDEP Open
Public Records Act website. 1 became aware of Covanta's violations while researching this
report. I belicve Cévantu‘s permit violations contribute to the poor air quality in the

* Jronbound and the regiom.



82/18/20889 15:35 9735893637 : ~ . IRONBOUND COMM CORP - PAGE

)

16, While wbrking for ICC 1 have personally observed the adverse effects of the Ironbound’s
poor ait quality on ICC's mission and programs. 1have observed many children in ICC’s
preschool program suffering from asthma. I héve also c;bserved that the after-school and
summer arts programs i our Commumty Center and NJ After 3 program at Hawkins Street

School must restrict the sutdoor activity of asthmatlc children on hot days because of the

poot air quality. [n addition, some of ICC’s staff working at the Hawkins Street School after- -

school program, the pre-school program and the Cotarunity Center on Lafayette Street
suffer from severe asthuna, bronchitis and other respiratory ailments,
17. In addition to the Incinerator's ongoing permit violations, the :facility is one of the dirtiest I

have seen. I visited a micdical waste incinerator in Rhode Island while working for the State

-@7/88

Department of Enviromnental Management, and 1 have also observed incinerators in Camden

and Rahway. The smole plume from the Newark Incinerator is visible from my parents’
house on Schalk Street which is approximately 1 mile away. The pluwme is visible for several

| fniles; you can see it frcrn Delancey Street and Downtown and the smoke s.tack is the most
prominent structure in {he skyli.ne. On some days, especially bot days, there is a strong
unpleasant odor présem; in the Ir'onboﬁnd that emanates from the facility. Also, the line of
garbage trucks waiting (o entér the facility to ’dump trash causes oddr_, emits soot pollution
and is_;; ablight oﬁ the nzighborhood.

18. 1 am particularly concened about the Tncinerator’s contribution to the Tronbound’s peor air
quality and its impact i ICC’s ability to continue providing sefviCes té.‘ and advocating the
interests of, the ironbound community. I fear that should thé air quality and health of the

‘residents of the Ironbound continue to deteriorﬁte, ICC may be forced to suspcnd certain

services and possibly face funding withdrawals as a result.
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19.1am alsﬁ particularly concemed about the facility'g impact on my health and the hea]ﬂi of ‘the
Ironbound comtrunity i1 general, Tﬁcse concerns impair both my enjoyment of the /
Ironbound's rich culturs] community and the enjoyment I derive from se!rviﬁg that
commuhity. _

| 20. If it were not for the paalptiéulate- matter and other a_fr pollution emitted from the Covanta
~ facility 1n eicess of their air permits and my,'c_onccm about health risks associated with the

air quality in the [ronﬁe-lmd, I would moré fully enjoy the culture of the Ironbound as wduld
members of the.'s:onnnun.ity.y The relief tequested in this suit would not only pﬁt the
incinerator in compliamse but would also improve the quality of life for myéelf, ICC program
users, staff and voluntesrs, and pedple in the hpnbotmd and the region generally. It would
also improve ICC’s ability to continue providing highly valuable communjty services ina

low-income area. .

T declare under penalty of perjury under the laws of the United States of America that the .

2

foregoing is true and correct.

Dated: Newark, New Jersey |
February /{72009

-
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Detailed Tables — American FactFinder 7/6/09 2:18 PM

\_ U S Cemas Bz.irecm

P1. TOTAL POPULATION [1] - Universe: Total population ' S
Data Set: Census 2000 -Summam. File 3 (SF 3) - Sample .Data '

NOTE: Data based on a sample except in P3, P4, H3, and H4. For1nformatlon on confi dentlahty protection, samphng error, nonsampllng €Tror,
definitions, and count corrections see htip: Ilfactf nder.census.gov/home/en/datanotes/expsf3. htm.

Census Tract75.01, Essex ‘County, New Jersey|{Census Tract 75.02, Essex County, New Jersey o

Total . 4,207 ' - 3,136]

U.S. Census Bureau ' : ' ’

Census 2000

P6. RACE [8] - Universe: Total populatlon
Data Set: Census 2000 Summary File 3 (SF 3) - Samnle Data .

NOTE: Data based on a sample except in P3; P4, H3, and H4. For information on confidentiality protectlon sampllng error, nonsampllng error,
definitions, and count corrections see hittp: /ifactfinder.census. gov/home/en/datanotes/expsf3d.htm.

N Census Tract 75.01, Essex County, New | Census Tract 75.02, Essex County, New
Co Jersey ' Jersey

Total: ) n . : . 4,207 Ut . ©-3,1361 -
White alone . ©1,997¢ - ) ) 1,590
Black or African American alone N ) L 721 - 6401 -

-{__American Indian and Alaska Native alone . . - . B 151,

- _Asian alone - - 28 0
Native Hawaiian and Other Pacific Islander alone;j - ) : 0 12
Some other race alone . - L. 1,087 - ‘6851
Two or more races _ . . 3681 _ 194

U.S. Census Bureau
Census 2000

P7. HISPANIC OR LATINO BY RACE [17] - Universe: Total population
Data Set: Censusl2000 Summary_ File 3 (SF 3) - Sample Data

NOTE: Data based on a sample except in P3 ‘P4, H3, and H4. For information on confidentiality protectlon sampling ‘error, nonsamplmg error,
definitions,’and courit corrections see hitp: Ilfactf' nder. census.gov/home/en/datanotes/expsf3.htm..

Census Tract 75.01, Essex County, New Census Tract 75.02, Essex County, New

Jersey ' Jersey
Total: ) ) ~ 4,207 . 3,136
Not Hispanic or Latino: } 2,180 ) ) 1,738
White alone - - ) 1,199 1,015
Black or African American alone ) 619 584
-_American Indian and Alaska Native alone 6 11
Asian alone ' 28 0
Native Hawaiian and Other Pacific Islander alone 0 0
Some other race alone 5 119 10
Two or more races . ) 209 118
- Hispanic or Latino: : : 2,027 1,398
White alone ; 798 575
Black or African American alone ) 102 56
American Indian and Alaska Native alone : 0 4
Asian alone v -0 0

http://factfinder.census.gov/servlet/DTTable?_bm=y&-tree_id é403&—| . .wark&—fbrmat=&—search_resuIts=&—d s_name=DEC_2000_SF3_U&-zip=07105 Page 1 o0



Detailed Tables - American FactFinder . ’ o 7/6/09 2:18 PM

Native Hawaiian and Other Pacific Islander alone 0 : : 12
Some other race alone . 968 L 675
Two of more races : : .. 159 . . 76
U.S. Census Bureau '
Census 2000

20 HOUSEHOLD LANGUAGE BY LINGUISTIC ISOLATION {141 - Universe: Household
Data Set: Census 2000 Summary.File 3 (SF 3) - Samgle Data

NOTE: Data based on a sample except in P3, P4, H3, and H4 For information on confidentiality protection, sampling error, nonsamphng error,
definitions, and count corrections see http: [ffactfinder. census.gov/home/en/datanotes/expsf3.htm.

A linguistically isolated household is one in which no member 14 years oid and over (1) speaks only English or (2) speaks a.
non-English language and speaks English "very well." In other words, all members 14 years old and over have at least some
difficulty with English.

U.S. Census Bureau

- Census 2000

A . . Census Tract 75.01, Essex County, New Jersey{Census Tract 75.02, Essex County, New Jersey
Total: . . 1,432 . ) 1 031
_English - ' - 376 _ ' , - 329
Spanish: ) 689 . - 459
Linguistically isolated ' ' w 276 - ~127]
Not linguistically isolated ' ' . ' 413 ' ~ 332
Other Indo-European languages: : s . 356 : ) - 243
Linguistically isolated . ' : j 176 : ‘ o - BA
Not linguistically isolated’ ] ' 180 ) ) 189
Asian and Pacific Island languages: I . - 11 i ' : 0
Linguistically isolated = . . ) 11 0
Not linguistically isolated L 0 0
Other langtiages: ' . 0 ol
Linguistically isolated " » o ' 0 0
Not linguistically isolated ' ' ] e 0 0

P53. MEDIAN HOUSEHOLD INCOME IN 1999 (DOLLARS) [1 - Universe: Hous holds
Data Set: Census 2000 Summarv File 3 (SF 3) - Sample Data .

NOTE: Data based on a sample except in P3, P4, H3, and H4. For information on conﬂdentlahty protectron samphng error, nonsamphng error,
definitions, and count corrections see http: Ilfactf nder.census.gov/home/en/datanotes/expsf3.htm:

Census Tract 75.01, Essex County, New Jersey|Census Tract 75.02, Essex County, New Jersey

|
|
|
)
)

Median household income'in 1999 26,000 _ ) . 24 622

U.S. Census Bureau
Census 2000

P77. MEDIAN FAMILY INCOME IN 1999 (DOLLARS) [1] - Universe: Families
Data Set: Census 2000 Summary File 3 (SF 3) - Sample Data '

NOTE: Data based on a sample except in P3, P4, H3, and H4. For information on confi dentlahty protectlon sampling error nonsamphng error,
definitions, and count corrections see http://factfi nder census.gov/home/en/datanotesiexpsf3.htm. -

Census Tract 75.01, Essex County, New Jersey|Census Tract 75.02, Essex County, New Jersey
Median family income in 1999 30,293 N 27,165

U.S. Census Bureau
Census 2000

{1 htp:/ /factfinder.census.gov/serviet/DTTable?_bm=y&-tree_id=403&-1...wark&-format=&-search_results=&-ds_name=DEC_2000_SF3_U&-zip=07105

Page 2 of 4
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. P82. PER CAPITA INCOME IN 1999 (DOLLARS) [1] - Universe: Total population
|~ Data Set: Census 2000 Summary File 3 (SF 3) - Sample Data

j NOTE: Data based on a sample except in P3, P4, H3, and H4. For information on conﬁdéntiality protection, sampling error, nonsampling error,
' definitions, and count corrections see http://factfinder.census.govihome/en/datanotes/expsf3. htm.

| Census Tract 75.01, Essex County, New Jerseyi Census Tract 75.02, Essex County, New Jersey
i Per capita income in 1999 11,106 12,230

U.S. Census Bureau
Census 2000

P87. POVERTY. STATUS IN 1999 BY AGE |17| - Unlverse Pogulatlgn fgr whom gover_ty status is
determined

Data Set: Census 2000 Summary File 3 (SF 3) - a_m le Data

NOTE: Data based on a sample except in.P3, P4, H3, and H4. For information on confi identiality p'Arotection, sampling error, nonsampling error,
definitions, and count corrections see http: /lfactf nder.census.govthome/en/datanotes/expsfd.htm.

Census Tract 75.01, Essex County, New Census Tract 75.02, Essex County, New
Jersey Jersey ’
Total: : ) : 4,192 ) 3,118
Income in 1999 below poverty level: 1,196 C 890
-Under 5 years 109 121
5 years , ) 42 29
6 to 11 years : ) 109 129
12 to 17 years ' , 87| 99
18 to 64 years ' ’ ' . 723 4931
65 to 74 years : 77 12
75 years and over . 49 7
income in 1999 at or above poverty level: 2,996 ‘2,228
Under 5 years . 166 127
. 5 years . ~ 30 35
6 to 11 years . 2111 - -176
12 to 17 years ) . 269 131
18 to 64 years 2,120 1,553
65 to 74 years ’ . 82 116
75 years and over 118 90

U.S. Census Bureau
Census 2000

P88. RATIO OF INCOME IN 1999 TO POVERTY LEVEL [10] - Unlverse Pogulatlon for whom '

poverty status is determined
Data Set: Census 2000 Summary File 3 (SF 3) - Sample Data

NOTE Data based on a sample except in P3, P4, H3, and H4. For information on confidentiality protection, sampling error, nonsampling error
deﬁnltlons and count corrections see http: [ffactfinder census. govihome/en/datanotes/expsf3.htm.

Census Tract 75.01, Essex County, New Jersey{Census Tract 75.02, Essex CountyLNew Jersey

Total: - . 4192 3,118
Under .50 720 ) 5741

.50 to .74 : 187 134

.75 t0 .99 . : 289 182

. 1.00101.24 ] 571 263

http:// factﬁnder.cénsus.gov/ se rvlet/{_)‘rl'able?_bm=y&—tree_id=403&—|...wark&—format=&-sea[chfrésuIts=&—ds_né\me=DEC_2\000_SF3_U&-zip=0 7105 Page 3 o



Detailed Tables - American FactFinder Co. - . . i ] . 7/6/09 2:18 PM

1.25to 1.49 . ) 162 ' 127

1.50t0 1.74 97 ; - 155
17510 1.84 1021 30
1.85t0 1.99 . _T12f 115] .
2.00 and over _ 1,992 ) . 1,638

U.S. Census Bureau
Census 2000 -

Standard Error/Variance documentation for this dataset:

Accuracy of the Data: Census 2000 Summary File 3 (SF'3) - Sample Data (PDF 141.5KB)

] http://factfinder.census.gov/serviet/ DTTable?_bm=y&-tree_id=403&-|...wark&-format=&-search_results=&-ds_name=DEC_2000_SF3_U&-zip=07105 ' Page 4 of 4
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Flgure 7.1: USEPA Desngnatlons of Nonattamment ‘Areas for the PMz 5
- National Ambient Air. Quahty Standard :

Geographic Areas

]  inAttainment
NNJ/NY/CT Nonattainment Area
L] “SNJ/Phila. Nonattainment Area

g S A

_ There are three Metropohtan Planning Orgamzatlons (MPOs) in New J ersey that cover the

geographlc areas shown in Figure 7.2. These are the North Jersey Transportation Plannmg
Authority (NJTPA), the Delaware Valley Regional Planning Commission (DVRPC), and the:

-South Jersey Transportation Planning Organization. Each MPQ'is responsible for the .
~ transportation plans and transportation improveément programs for its designated area. The ... '

MPOs each work in consultation with the Federal Higliway Administration, the New J ersey

’ Department of Transportation (NJDOT), the USEPA, and the New Jersey Department of

Environmental Protection (N JDEP) to remain at or under established transportatlon emissioi .
budgets for their area. Transportatlon conformity budgets for PM, 5 aré developed for each MPO h
by adding the onroad emissions from individual counties within each MPO planning area located

“within the New Jersey portions of the PM,;5s nornattainment areas. This results in the formatlon of -'
" the followmg three areas for budget development: : : :

J Nme counties located in the NJT PA MPO plannmg area and the New Jersey portion of the :
Northern New Jersey/N ew York/Connecticut (NNJ/NY/CT) PM; s nonattainment area
(Bergen, Essex, Hudson, Mlddlesex Monmouth, Morris, Passaic, Somerset, and Union
Counties),

e Mercer County located in the DVRPC MPO geographlc area and the Northern New
Jersey/New York/Connecticut nonattainment area, and

e Three counties included in the DVRPC MPO geographic area and the New Jersey portion of
the Southern New Jersey/Philadelphia (SNJ/Phila.) PM, s nonattamment area (Burlington,
Camden, and Gloucester Counties).

-~ 149
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oading “Eastern Environmental Law Center Maif — [Fwd: Re: [Fwd: Re: incinerator question]]” 7/6/09 2:56 PM

>

> Ana
>

> ' Original Message
>

> Subject: Re: incinerator question

> From: "Maria Franco-Spera" <ManaAFranco-Sgera@deg state.nj.us> .
> Date:  Fri, March 28, 2008 4:28 pm :

> To: jdellafave@ironboundcg.org

> Cc: carolisc@aol.com -

> "David Olson" <David.Olson@dep state.nj.us>

> "John Preczewski" <John.Preczewski@dep state.nj.us>
© > -abaptist@eden.rutgers.edu _ '

> )

>
> Dear Joe,
> To follow up on Ana's request, here's the information | received
> from the :
> air program today.
>
> DEP has not received any applications from the Covanta Essex
> facility. The
> last modification of the Covanta Essex operating permit was approved
‘>on
> Sept 21, 2006, and that was for a Department requested change to their
> permlt A renewal application for their Title V Air Operating Permlt
>is
> due July 8, 2008.
> Also, the Air Program has not been contacted by Covanta regarding any
> plans. to increase solid waste capacity or air emissions from their
> facility.
> | hope this answers Ana s request. If you have any other questions,
> please
> don't hesitate to contact me,
>
> -Maria
>
> v
> Maria Franco-Spera
> NJDEP Environmental Justice Coordinator-
> Environmental Justice Progiram .
> Office of Policy, Planning & Science
> 401 E. State Street, 7th Floor
- >P.0. Box 402 _
> Trenton, NJ 08625-0402
> Phone (609) 633-0715
> Fax (609) 292-3268 _
> Email: Marla Franco-Spera@dep.state.nj.us '

> — .
| — |

>>>> <abaptist@eden.rutgers.edu> 3/27/2008 3:19 PM >>> '

> Hello Maria -

> .
] > | just left you a message on your voicemail. I wanted to ask if you

> couid

> find out for us whether or not Covanta Incinerator (the Newark, essex
} > county facility) had come to the DEP with any proposals for an

Tmp://mail.goog’le.com/a/easternenviirénmental.org/?ui=2&ik=d255&86013&view=pt&sean_:h=inb0x&th=12 1cb7d57cdcSb5a o i Page 2 of 3



" Loading “Eastern Environmental Law Center Mail -~ [Fwd: Re: [Fwd: Re: incinerator question]]” 7/6/09 2:56 P

> expansion '

> of their operations recently - whether formally or informally. I'm not
> sure who-in the DEP would be the approprlate channel for this

> inquiry but

> | figured you could atleast help us find out if such a proposal hasin
> fact been made or not. The reason we're asking is because it's been
> brought to our attention that the incinerator has gone to the City of

> Newark with such a proposal, asking for their official support of an

> expansion plan. In any case, any information you can help us track
> down

> within DEP or any suggestions of folks we should contact dlrectly

> with our

> inquiry would be greatly appreciated. | am cc'ing our executive

> director

> Joseph DeIIaFave and Carol Johnston on this emall since | W|Il not
> be here ‘
> for the next two months. But any information you have you can reach
> out to

> them directly w1th it.

>

> talk to you soon

> Ana Baptista

>
>
>
>

>> Maria Franco-Spera
>> NJDEP Environmental Justice Coordinator
>> Environmental Justice Program
>> Office of Policy, Planning & Science
>> 401 E. State Street, 7th Floor
>> P.0O. Box 402 ‘
>> Trenton, NJ 08625-0402
~>> Phone (609) 633-0715
>> Fax (609) 292-3268
 >> Email: Maria.Franco-Spera@dep.state.nj.us
>>
>>
>>
>
>

> <Maria Franco-Spera?.vcf>

Ana Baptista, PhD
Program Manager »
Ironbound Community Corp
179 Van Buren St

Newark, NJ 07105
973-589-3353

untitled-[2]
& 10K :

Http:/Imai|.google.com/a/easternenvironmental.orgl?ui=2&ik=dZ55a86013&view=pt&searchﬂnbox&th':121cb7d5 7cdcSbSa’ ) . Page 3 o
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nading “Eastern Environmental Law Center Mail ~ Fwd; Covanta Essex Renewal Notifications” 7/6/09 3:09 PM-

s s . . ) . . . s . .
v a‘ ! : William Schulte <wschu|te@easternenvironmental.org>

BETA

Fwd Covanta Essex Renewal Notrfrcatrons

K@dac-lreci ; a%lorﬂefﬁf (,JiemL Pl’r\/( !eﬂ({

e Forwarded message ----------

From: Maria Franco-Spera <Maria.Franco- Spera@deg state nj.us>
Date: Tue, May 19, 2009 at 1:54 PM

Subject: Fwd: Covanta Essex Renewal Notifications

To: a bagtlsta@rronbgundcc org

Ana,

I hope the following and the attached answer your questron Let me know if you need anything else. .
-Maria 4

Maria Franco-Spera -

NJ DEP Environmental Justice Coordlnator .
401 E. State Street, 7th Floor .
P.O. Box 402 . : ‘
Trenton, NJ 08625-0402

Phone (609) 633-0715

Fax (609) 292-3268

Emarl Maria.Franco- Sgera@deg sta1e n| us

‘This email and its contents may be Privileged and Confi dentral due to the Delrberatrve Process anrlege or under
- the New Jersey Open Public Records Act. .

>>> Francis Steitz 5/18/2009 3:50 PM >>>
Maria,

Public notice was provided through -a notice in the Star Ledger on 9/22/2008. Public comment was accepted until
10/22/2008. We also sent letters to the Mayor of Néwark, The Health Department in Newark, USEPA region 2, and
the facility.. Additionally an e¢-mail was sent to the nearby states. Attached are these letters, a copy of the e-mail
and the notice published in the Star Ledger. Please let me know if you need anything else.

Frank Steitz

ttp://mail.google.com/a/easternenvironmental.org/?ui=2&ik=d255a86013&view=pt&search=inbox&msg=1215a0f18de81d67 : o . iPagé 1of2 .



]oading “Eastern Environmental Law Center Mail - Fwd: Covanta Essex Renewal Notifications”

|

Chief

Bureau of Air Permits

Desk: (609) - 633 - 8220

Fax: (609) - 292 -1028 ‘
'E-mail: Erancis.Steitz@dep.state.nj.us

Ana |. Baptista, PhD
Program Manager
Ironbound Community Corp
179 Van-Buren St.

Newark, NJ 07105
973-589-3353 x213

6 attachments ‘
) Maria Franco-Speraf.vcf -
ik
Letter to Covanta.doc
30K :

@ Letter to EPA.doc
427K s

@ Letter to Mayor.doc
29K

, Letter to Health Dept.doc
29K ,

i e-mail to States.doc
21K

7/6/09 3:09 PM

http://mail.google.com/a/easternenvironmental.org /?ui=2&lk=q2SSa86013&view=pt&search=inb6x&msg= 1215a0f18de81d67

" Page 2 of 2
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LY -
gastern environmental lew center |

ﬂ“““‘w‘
)
o
Ning,

,3‘

June 4, 2009

. Vla Cert]ﬁed Mall, Return Recelgt Rgguestgd

, The Star Ledger

Legal Ads Department
1 Star Ledger Plaza
 Newark,NJ 07102

To Whom It May Concern:

I am writing this letter to confirm that on or around May 20, 2009 a representauve .
from the Legal Advertlsement section of The Star Ledger confirmed via telephorie call
that The Star Ledger did not publish any public notices issued by the New Jersey '
Department of Environmental Protection that pertain to the Essex County Resource
Recovery Facility located at 183 Raymond Boulevard, Newark, New Jersey on :
September 19, 20, 22, or 23 of 2008. In addition, I would also like to confirm that The
Star Ledger does not publish Legal Advertising in its Sunday editions.

‘ Should you have any questions regarding this matter, please do not hesitate to.
contact me at the phone numbeér or address at the bottom of this letter, or at the following .

‘ email address: wschulte@eastemenwronmental org. :

William Schulte, Bsq.

744 Broad Street, Suite 1525
Newark, Nj 07102
Ph973.424.1166  Fx 9737104653

www.easternenvironmental.org
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Division of Air Quality
Bureau of Operatmg Permits
401 E State Street, 2™ Floor, P.O. Box 27,
Trenton, NJ 08625-0027

September 12, 2008

‘M. Peter Dillon, Dir. Of Inspections

Newark Department of Environmental Health
94 William Street
Newark, NJ 07102

Dear Mr. Dillon:

Pursuant to the provisions of N.J A.C. 7:27-22.11, a legal advertisement will be published in The
Star Ledger newspaper. In addition, I am providing you this special notification to seek public
comment on our intent to approve an Air Pollution Control Operating Permit Renewal for
Covanta Essex Resource Recovery, located at 183 Raymond Blvd, Newark, NJ 07105 Any

comments for this “draft permit” must be received by the Department by October 20, 2008.
Please forward any comments to:

David Olson
New Jersey Department of Environmental Protection
Air Quality Permitting Program
Bureau of Operating Permits
401 East State St. - 2nd Floor, Box 27
Trenton, NJ 08625-0027
609-633-0730" -

The enclosed Facility Profile describes the facility. If you would like to see the complete “draft
permit”, it is available for inspection at the address above and at the Northern Regional Office
located at 7 Ridgedale Avenue, Cedar Knolls, NJ 07927 (973-656-4444). 1f you would like to
inspect the “draft permit” at either location, please call in advance for an appointment.

As this facility is located in your town, we will try to answer any questlons you or the town’s
residents may have.

Sincerely,

David Olson

Bureau of Operating Permits
Enclosures: Facility Profile, Reason for Application :

C Central Regional Office (w/o enclosure)

Thomas Hanna
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Division of Air Quality
Bureau of Operating Permits
401 E State Street, 2™ Floor, P.O. Box 27,
Trenton, NJ 08625-0027

September 12, 2008

Honorable Cory A. Booker
Mayor, Newark City

920 Broad Street

Newark, New Jersey 07102

Dear Mayor Booker:

Pursuant to the provisions of N.J.A.C. 7:27-22.11, a legal advertlsement will be published in The
Star Ledger newspaper. In addition, I am prov1d1ng you this special notification to seek public
comment on our intent to approve an Air Pollution Control Operating Permit Renewal for
Covanta Essex Resource Recovery, located at 183 Raymond Blvd, Newark, NJ 07105 Any
comments for this “draft permit” must be recelved by the Department by October 20, 2008.
Please forward any comments to:

: David Olson . :
New J. ersey Department of Environmental Protection
- Air Quality Permitting Program
‘Bureau of Operating Permits -
401 East State St. - 2nd Floor, Box 27
~ Trenton, NJ 08625-0027
- 609-633-0730

The enclosed Facility Profile describes the fa"c_:ility. If you would like to see the éomplete “draft
permit”, it is available for inspection at the address above and at the Northern Regional Office
located at 7 Ridgedale Avenue, Cedar Knolls, NJ 07927 (973-656-4444). If you would like to

- inspect the “draft permit” at either location, please call in advance for an appointment.

As this facility is located in your town, we will try to answer any questions you or the town’s
residents may have.

: Sincereiy,

David Olson
_ , . Bureau of Operating Permits
Enclosures: Facility Profile, Reason for Application ' ~
C: Central Regional Office (w/0.enclosure)

~Thomas Hanna
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Division of Air Quality
: . Bureau-of- Operatmg -Permits
401 E State Street, 2™ Floor, P.O. Box 27,
Trenton_ N7J 08625-0027 7 »
September 12, 2008
Mr. Richard R. Giordano a ) "
Plant Manager
- Covanta Essex Company

183 Raymond Blvd.
Newark, NJ 07105 S

' Dear Mr Giordano:

Pursuant to the provisions of N.J.A.C. 7: 27 22. 1 1,a legal advertlsement will'be pubhshed in The' '"

Star Ledger newspaper. In addition to pubhshmg a legal advertisement and sending a notice to - -

the town mayor, Honorable Cory A. Booker, I am providing you with this special nofification

that opens the public comment period on our intent to approve an Air Pollution Control

_ Operating Permit Renewal for. your facility. If you have -any comments for this “draft permit”,
they must be in writing and received by the Department by October 20, 2008. Please forward

. any comments to: , o ,

David Olson
New Jersey Department of Envu'onmental Protectlon
. " Air Quality Permitting Program  ~
Bureau of Operating Permits -
-401 East State St. - 2nd Floor, Box 27
Trenton; NJ 08625- 0027 ‘
(609) 633- 0730 o '. o

. A complete draft pemut and the Statement of Basis document for your facility are enclosed We
" expect the legal notice required by N.J.A.C. 7:27-22 will appear in The Star Ledger newspaper .. -
~ on or about September 19, 2008. The public comment period will close on October 20 2008.
You may contact me for mformatlon about any comments recelved

Slncerely,‘ A

David Olson
Bureau of Operating Permits

Enclosures: Draft Permit and Statement of Basis

C: T. Hanna (w/o enclosute)
Northern Regional Office (w/ enclosure)
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Division of Air Quality
Bureau of Operating Permits
© - 401 E State Street, 2" Floor, P.0. Box 27,
Trenton, NJ 08625-0027

September 12, 2008

Mr. Steve Riva, Chief
Chief, Permitting Section
USEPA, Region 2

290 Broadway, 25" Floor
New York, NY 10007-1866

Dear Steve:

As a courtesy, I am pr0v1d1ng you with this notice of New Jersey’s. intent to approve an Air
Pollution Control Operating Permit Renewal for Covanta Essex Resource Recovery, which is
located at 183 Raymond Blvd, Newark, NJ 07105. The public comment period closes on
‘October 20, 2008. This notice isn’t meant to replace the “proposed permit” process in 40CFR70.

The facility has represented complianee. with all the applicable requirements. Therefore, there
are no 'compliance schedules included with this permit approval.

Should you want more mformatlon regardmg this draft perm1t orif you would like to comment,
please call me at 609-633-0730.

Sincerely,

David Olson

Air Quality Permitting Element

cc: Thomas Hanna
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Neil Ruben | | n | :

From: ' Kathy Mantuano [Kathy.Mantuano@dep.state. nj us]
Sent: S Tuesday, June 30, 2009 3:23 PM

To: - Evelyn Molder

Cc: Peggy Reading

Subject: Fwd: RE: OPRA# 81620 - . -

Attachments: , Fwd: RE: OPRA# 81620 (750 bytes)

Hi Evelyn, In reference to #5. The mailing 1list required, pursuant to N.J.A.C. 7:27-
22.11(e), and copies of any correspondence sent to those on the mailing list:

The mailing 1list consist of one name:
Ironbound Community Corporation

179 Van Buren St.

Newark, NJ 07105

Attn: Joseph Della Fave, Executive Director -

We have no correspondence that was sent to those on the mailing list.

Thanks, Kathy




b R - . 3

Neil Ruben
From: " Sandra Remboske [Sandra.Remboske@dep.state.nj.us}]
Sent: Monday, June 29, 2009 10:59 AM
To: Evelyn Molder; Kathy Mantuano
Cc: _ Donielle Hoist; Peggy Reading
Subject: Fwd: RE: OPRA# 81620 .
Hi Kathy -

Requester performed file review, left w1thout seeing why he was not prov1ded #5 of the
request. # 5 of request states: :

5. The mailing list requ1red, pursuant to N.J.A.C. 7:27-22. 11(e), and copies of any
correspondence sent to those on the mailing list.

Please advise Evelyn Molder of your response and if necessary update the RAWS.
Thank you.

Thank you.
Sandi Remboske

Sandra.Remboske@dep.state.nj.us
Office of Record Access

Phone # 609-341-3121

Fax # 609-292-1177
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R U TGERS ENVIR ONMEN TAL LA W CLINIC

123 Washington Street o _ Rutgers, The State University of New Jersey
Newark, NJ 07102-3094 » ' School of Law - Newark -~ -
- Phone: (973) 353-5695 : » . Fax: (973) 353-5537
March 8, 2007
BY CERTIFIED MAIL
' RETURN RECEIPT REQUESTED
Richard Giordano, Plant Manager - "~ Scott anner', Esq. | _
~Covanta Essex Co. Resource Recovery ~ © ~ Nixon Peabody, LLP
183 Raymond Boulevard - . * . - Clinten Square .
Newark, NJ 07105 : _ S P.O. Box:31051

o : - Rochester, NY 14306- 1051
Anthony J. Orlando, President & CEO
* Covanta Holding Corporation
40 Lane Road
Fairfield, NJ 07004

Re: Notice of Intent to Commence Civil Action :
under the Clean A1r Act 42 U S C 8 7401 et seq

Dear Messrs Giordano, Turner and Orlando

On behalf of -our chents the- Ironbound Cornmumty Corporatlon (“ICC”) ‘and
GreenFaith, Inc. (“GreenF aJth”) we herby provide formal. written notice that our clients intend
to file suit against Covanta Essex Co. (“Covanta”) pursuant to the Clean Air Act, 42 U.S.C.
§§7604(a)(1)(A) for Covanta’s continuous and ongoing violations of the Newark Incinerator’s
Title V air ‘permit. The Newark Incinerator, which is owned and: operated by Covanta Essex
County Resource Recovery (formerly American Ref-Fuel Company of Essex County), is located - -
at 183 Raymond Boulevard, Newark, NJ. By allowing violations to continue month after month,
and merely continuing to pay an assigned violation fee, Covanta has blatantly disregarded the
"Clean Air Act and the New Jersey Air Pollution Control Act Accordmgly, ICC and GreenF aith
1ntend to commence a citizen suit in federal district court.

~

L. The Newark Incmerator Is Allowed Limited Ermss1ons' as Designated in Its Permits

The Newark Incinerator incinerates approximately 77,500 tons of solid waste per month
at its facility located squarely within ‘the Ironbound ne1ghborhood of Newark, within close

11CC is located at 179 Van Buren Street, Newark, NJ 07105,

% GreenFaith is located at 46 Bayard St., #401, New Brunswick, NJ 08901

*ICC initially filed a Notice Letter on November 1, 2005. Because the Newark Incinerator has continued to violate
the terms of its permit and counsel for Covanta has failed to respond to settlement inquiries by ICC’s attorneys, ICC
reissues its intent to sue with this letter. GreenFaith joins ICC as an additional prospective party.

Carter H. Strickland, Jr,Esq.+  Julia L. Huff, Esq.*+ - Kathleen . Shrekgast, Esq.# Richard Webster, Esq.+
Acting Director Staff Attorney . Staff Attorney Staff Attorney

- estrickland@kinoy.rutgsers.edu  jhuff@kinoy.rutgers.edu kshrekgast@kinoy.rutgers.edu rwebster@kinoy.rutgers.edu

* Admitted in New Jersey Pursuant to 1:21-3(c) + Also admitted in New York - # Also admitted in Pennsylvania



Richard Giordano
Scott Turner
Anthony J. Orlando
- Page2of 11

prox1m1ty of many densely populated cities. The Incmerator produces a number of pollutants
dncluding sulfur dioxide (“S0O2”), nitrogen oxide (“NOx”), particulate matter (“PM”), carbon
" monoxide (“C0O”), mercury (“Hg”) and Opacity, a soot-like substance similar in makeup to PM.
These pollutants escape through the Incinerator’s stacks into the ambient air of the surrounding.
- communities. Area residents and workers then breathe the contaminants in the air every day.
Covanta’s . predecessor, American . Ref-Fuel, applied to the New Jersey Department of
Environmental Protection (“DEP”) for a Title V permit and was granted the privilege to operate
and emit pollutants into the atmosphere within specifically regulated limits. Covanta has a duty
“to comply with the applicable permit limits and conditions to ensure public health and safety. '

. - To date, Covanta has neglected fo fulfill the terms of its Title V permit because it

~ continues to violate several of the permit’s emissions levels. By exceeding its allowable
- emissions and opacity levels, Covanta has placed the public’s health at risk. These exceedances
. constitute violations of both the Clean Air Act and the state’s Air Pollution Control Act.

IL. Covanta’s Ongoing Violations

Covanta has committed the followmg violations since April of 2002. These emission
exceedances violate the levels established in Covanta’s Title V permit, and therefore, the New

Jersey Air Pollution Control Act § 7:27-22.17, and the Clean Air Act 42 U.S.C. § 7661a. These
violations include, but are not limited to:

Permit Limit Violated Citation

Date | Location( Violated | -
1. 4/14/02 |  Boiler2 Opacity 40 CFR 62.14103(a)(1)
2. 4/17/02 Boiler2 |  Temperature NJ.A.C. 7:27-22.16(e)
3. 4/19/02 Boiler1 |  Opacity | 40 CFR 62.14103(a)(1)
4, 4/19/02 |  Boiler 1 Opacity 40 CFR 62.14103(a)(1) -
5. 4/28/02 Boiler 1 Temperature . | NJ.A.C. 7:27-22.16(e)
6. 4/28/02 Boiler2 | . Temperature N.J.A.C. 7:27-22.16(¢)
7. -1 - 4/28/02 Boiler3 |  Temperature N.J.A.€. 7:27-22.16(¢)
8. 5/02/02 |- Boiler 1 Opacity - 40 CFR 62.14103(a)(1)
9. | . 5/06/02 Boiler 1 Opacity . |40 CFR62.14103(a)(1)
10. 5/08/02 Boiler] |  Opacity | 40 CFR 62.14103(a)(1)
11. 6/09/02 Boiler 1 Opacity 40 CFR 62.14103(a)(1)
12. - 6/15/02 Boiler1 | = Opacity - | 40 CFR 62.14103(a)(1) -
13. 6/15/02 Boiler 1 Opacity .| 40 CFR 62.14103(a)(1)
14. 6/15/02 Boiler 1 Opacity 40 CFR 62.14103(a)(1)
15. 6/16/02 Boiler 2 Temperature N.J.A.C. 7:27-22.16(c)
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16. | = 6/27/02 Boiler 1 Opacity 40 CFR 62.14103(a)(1)
17. | 6702 Boiler 2 Opacity -40 CFR 62.14103(a)(1)
18. 6/27/02 | Boiler3 |. Opacity | 40 CFR 62.14103(2)()
19. | . 7/29/02 ‘Boiler 3 - Temperature N.J.A.C. 7:27-22.16(¢)
20. 8/02/02 Boiler I" |  Opacity 40 CFR 62.14103(a)(1)
21 8/02/02 Boiler 2 Opacity 40 CFR 62.14103(a)(1) -
22. '8/02/02 | - Boiler3 Opacity 40 CFR 62.14103(a)(1)
23. | ~8/02/02 Boiler 3 Temperature: N.J.A.C. 7:27-22.16(e)
24. | 8/02/02 Boiler 3 ‘Opacity | 40 CFR 62.14103(a)(1)
25. 8/02/02 Boiler 3 Opacity 40 CFR 62.14103(a)(1)
26. | 8/09/02 Boiler 1 Temperature N.J.A.C. 7:27-22.16(e)
27. 8/25/02 Boiler 2 Opacity | 40 CFR 62.14103(a)(1)
28. 8/25/02 Boiler 3 Opacity 40 CFR 62.14103(a)(1)
29. | 8/09/02 Boiler 1 Temperature N.J.A.C. 7:27-22.16(¢)
30. 8/25/02 | Boiler2 ‘| . Opacity | 40 CFR 62.14103(a)(1)
31: | 8/09/02 ‘Boiler3 Temperature N.J.A.C. 7:27-22.16(¢)
32. | 8/25/02 Boiler 2 Opacity 40 CFR 62.14103(a)(1)
33. 8/09/02 |  Boiler 1 ‘Temperature | N.J.AC.7:27-22.16(¢)
34. | 8/25/02 Boiler 2 Opacity 40 CFR 62.14103(a)(1) -
35. 8/09/02 Boiler2 |  Temperature: N.J.A.C. 7:27-22.16(¢)
36. 10/14/02 Boiler2- Sulfur Dioxide | N.J.A.C. 7:27-22.16(¢)
37. 10/17/02 Boiler 3 Sulfur Dioxide | N.J.A.C. 7:27-22.16(¢)
38, 11/02/02 Boiler 2 Opacity 40 CFR 62.14103(a)(1)
39. | - 11/05/02 Boiler 3 Sulfur Dioxide N.J.A.C. 7:27-22.16(¢)
40. 11/05/02 Boiler 3 Sulfur Dioxide N.J.A.C. 7:27-22.16(e)
41. 11/06/02 Boiler 1 Oxygen N.J.A.C. 7:27-22.16(¢)
42. 11/06/02 | = Boiler 1 Opacity 40 CFR 62.14103(a)(1)
43. 11/06/02 Boiler3 | - -Sulfur Dioxide | N.J.A.C.7:27-22.16(e)
44. . 11/06/02 Boiler 3 Oxygen N.J.A.C. 7:27-22.16(¢)
45, 11/10/02 Boiler 2 - Carbon Monoxide °| 40 CFR 62.14104(a) -
-~ 46. 11/10/02 |  Boiler2 - Carbon Monoxide | 40 CFR 62.14104(a)
47. 11/10/02 Boiler2 | - Carbon Monoxide | 40 CFR 62.14104(a)
48. | © 11/11/02|  Boiler2 Carbon Monoxide | 40 CFR 62.14104(a)
49. 11/11/02 Boiler2 |  Carbon Monoxide | 40 CFR 62.14104(a)
3
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50. 11/11/02 Boiler 2 Carbon Monoxide | 40 CFR 62.14104(a)
51. 11/23/02 Boiler 2 Carbon Monoxide | 40 CFR 62.14104(a)
52. 11/23/02 Boiler 2 Carbon Monoxide | 40 CFR 62.14104(a)
53. 12/09/02 Boiler 3 Temperature N.J.A.C. 7:27-22.16(e)
54, 12/09/02 Boiler 3 Carbon Monoxide | 40 CFR 62.14104(a) -
55. | 12/09/02 Boiler 3 Carbon Monoxide | 40 CFR 62.14104(a)
56. 1/21/03 Boiler 3. Carbon Monoxide | 40 CFR 62.14104(a)
57. ©1/21/03 Boiler 1 Carbon Monoxide | 40 CFR 62.14104(a)
58. .1/22/03 |  Boiler 1 Carbon Monoxide | 40 CFR 62.14104(a)
59. 1/22/03 Boiler 2 Carbon Monoxide | .40 CFR 62.14104(a)
60. 1/22/03 Boiler 3 Carbon Monoxide | 40 CFR 62.14104(a)
61. 1/24/03 Boiler 2 Carbon Monoxide | 40 CFR 62.14104(a)
62. 1/24/03 -Boiler 3 Carbon Monoxide | 40 CFR 62.14104(a)
63. 2/05/03 | . Boiler 1 Opacity 40 CFR 62.14103(a)(1)
64. 2/06/03 ‘Boiler 2 Temperature N.J.A.C. 7:27-22.16(e)
65. 3/30/03 Boiler 1 Carbon Monoxide | 40 CFR 62.14104(a)
66. 3/30/03 Boiler 3 Carbon Monoxide | 40 CFR 62.14104(a)
67. 4/10/03 |  Boiler 2 Carbon Flow NJ.A.C. 7:27-22.16(¢)
68. 4/11/03 Boiler 2 Temperature N.J.A.C. 7:27-22.16(e)
69. 4/26/03 | ~ Boiler 3 Sulfur Dioxide N.J.A.C. 7:27-22.16(e)
70. 5/03/03 Boiler 2 Opacity 40 CFR 62.14103(2)(1)
71. 5/06/03 Boiler 2 Opacity 40 CFR 62.14103(2)(1)
72. 5/06/03 Boiler 1 Opacity 40 CFR 62.14103(a)(1)
73. 5/12/03 Boiler 2 Opacity 40 CFR 62.14103(a)(1)
74. 5/13/02 Boiler 2 Opacity 40 CFR 62.14103(a)(1)
75. 5/13/02 Boiler 3 Opacity |40 CFR 62.14103(a)(1)
76. 7/08/03 Boiler 3 Carbon Monoxide | 40 CFR 62.14104(a)
77. 7/08/03 {  Boiler 3 Oxygen ‘ N.J.A.C. 7:27-22.16(e)
78. 7/22/03 Boiler 1 Opacity 40 CFR 62.14103(a)(1)
79. 7/22/03 Boiler 2 Opacity 40 CFR 62.14103(a)(1)
80. | - 7/22/03 Boiler 3 Opacity 40 CFR 62.14103(a)(1)

81 7/24/03 Boiler 1 |  Opacity 40 CFR 62.14103(a)(1)-
82. 8/02/03 |  Boiler 3 Sulfur Dioxide N.J.A.C. 7:27-22.16(e)
- 83. 8/10/03 |  Boiler 3 Temperature N.J.A.C. 7:27-22.16(¢)
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-84, 8/11/03 | Boiler 3 ‘Opacity | 40 CFR 62.14103(a)(1)
85. 8/17/03 Boiler 1 Opacity 40 CFR 62.14103(a)(1)
86. 8/17/03 Boiler 2 Opacity - 40 CFR 62.14103(a)(1)
87. . 8/17/03 Boiler 3 Opacity 40 CFR 62.14103(a)(1)
88. - 8/25/03 Boiler 3 Opacity 40 CFR 62.14103(a)(1)
89. | - 8/27/03 Boiler 3 Opacity 40 CFR 62.14103(a)(1)
90. 9/10/03 Boiler 2 Temperature N.J.A.C. 7:27-22.16(¢)
91.: 9/10/03 Boiler2 |  Temperature NJ.A.C. 7:27-22.16(¢)
92. 9/10/03 Boiler2 | - Temperature N.J.A.C. 7:27-22.16(¢)
93. | - . 9/10/03 Boiler 2 ‘Temperature N.J.A.C.7:27-22.16(¢)
94, 9/10/03 Boiler 2 Temperature N.J.A.C. 7:27-22.16(e)
95. 9/10/03 Boiler 2 Temperature ‘NJ.A.C. 7:27-22.16(¢)
96. |  9/10/03 Boiler 2 Temperature | N.J.A.C. 7:27-22.16(¢)
97. 9/10/03 Boiler 2 Temperature N.JA.C. 7:27-22.16(e)
98. 9/10/03 Boiler 2 Temperature N.J.A.C. 7:27-22.16(e)
99. 9/10/03 Boiler 2 Temperature | NJ.A.C. 7:27-22.16(e)
100. 9/10/03 Boiler 2 Temperature: N.J.A.C. 7:27-22.16(e)
101. 9/10/03 |  Boiler2 Temperature N.J.A.C. 7:27-22.16(e)
102. 9/10/03 Boiler 2 Temperature N.J.A.C. 7:27-22.16(e)
103. 9/10/03 Boiler 2 Temperature N.J.A.C. 7:27-22.16(e)
104. 9/10/03 Boiler 2 Temperature ' N.J.A.C. 7:27-22.16(¢)
105. 9/10/03 Boiler 2 Temperature - | N.JA.C. 7:27-22.16(e)
106. 9/10/03 Boiler 2 Temperature N.J.A.C. 7:27-22.16(e)
107.|  9/19/03 |  Boiler2 . Opacity 40 CFR 62.14103(a)(1)
108. 10/01/03 |  Boiler 2 Opacity 40 CFR 62.14103(a)(1)
109.{  10/01/03 |  Boiler2 Opacity 40 CFR 62.14103(a)(1)
110.{  10/03/03 Boiler 3 Steam Flow N.J.A.C. 7:27-22.16(e)
111.| 10/07/03|  Boiler 1 Carbon Monoxide | 40 CFR 62.14104(a)
112, 10/07/03 Boiler 1 Carbon Monoxide | 40 CFR 62.14104(a)
113.| '10/07/03| Boiler1 |- Opacity 40 CFR 62.14103(a)(1)
114.|  10/22/03 |- Boiler2. Opacity | 40 CFR 62.14103(a)(1) -
115.{  11/19/03 |  Boiler3 Carbon Monoxide | 40 CFR 62.14104(a)
116. 11/25/03 Boiler2 | = Temperature | NJ.A.C. 7:27-22.16(¢)
117. 11/27/03 Boiler 2 Carbon Monoxide | 40 CFR 62.14104(a)
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118.| 11/27/03 Boiler 2 Temperature N.J.A.C.7:27-22.16(e)
119. 11/27/03 Boiler 2- Temperature N.J.A.C. 7:27-22.16(¢)
120.{ - 12/05/03 Boiler2 |  Opacity 40 CFR 62.14103(a)(1)
121. 12/13/03 | - Boiler 1 Opacity 40 CFR 62.14103(a)(1)
122 12/20/03 Boiler 1 Opacity 40 CFR 62.14103(a)(1)
123.{  12/20/03 Boiler 2 Opacity 40 CFR 62.14103(a)(1)
124.| 12/28/03|  Boiler3 Opacity 40 CFR 62.14103(a)(1)
-125. 1/01/04 Boiler 2 Opacity 40 CFR 62.14103(a)(1)
126. 1/01/04 Boiler 2 Opacity | 40 CFR 62.14103(a)(1)
127.|  1/26/04 |  Boiler2 Carbon Monoxide | 40 CFR 62.14104(a)
_128. 1/31/04 |  Boiler 1 Opacity 40.CFR 62.14103(a)(1)
129, 2/12/04 Boiler 1 ‘Sulfur Dioxide N.J.A.C. 7:27-22.16(e)
130. 4/05/04 |  Boiler2 Temperature N.J.A.C. 7:27-22.16(¢)
131. 4/05/04 Boiler 3 Temperature - ' N.J.A.C. 7:27-22.16(¢)
132, 4/05/04 Boiler 1 Temperature’ N.J.A.C. 7:27-22.16(¢)
133. 4/05/04 Boiler 1 Temperature ‘N.J.A.C. 7:27-22.16(e)
134. 5/30/04 Boiler 1 Opacity 40 CFR 62.14103(a)(1)
135, 8/15/04 ‘Boiler2 Temperature NJ.A.C. 7:27-22.16(e)
136.1  8/15/04 Boiler 3 Temperature N.J.A.C. 7:27-22.16(¢)
137. 9/07/04 Boiler 3 Opacity 40 CFR 62.14103(a)(1)
138.]  9/08/04 Boiler 1 Opacity 40 CFR 62.14103(a)(1)
©139. 9/08/04 |  Boiler 3. Opacity 40 CFR 62.14103(a)(1)
' 140.|  9/08/04 Boiler 2 Opacity 40 CFR 62.14103(2)(1)
141. 9/08/04 Boiler 2 Opacity 40 CFR 62.14103(a)(1)
142. 9/08/04 ‘Boiler 2 Opacity 40 CFR 62.14103(a)(1)
143. 9/08/04 Boiler 2 Opacity 40 CFR 62.14103(a)(1)
144, 9/08/04 Boiler 2 Opacity - 40 CFR 62.14103(a)(1)
145. 9/22/04 Boiler 1 Opacity 40 CFR 62.14103(a)(1)
146.|  9/22/04 Boiler 1 Opacity 40 CFR 62.14103(a)(1)
147. 10/24/04 |  Boiler 2 Temperature N.J.A.C. 7:27-22.16(e)
148.|  10/24/04| Boiler 1 Temperature N.J.A.C. 7:27-22.16(¢)
149.|  10/24/04 |  Boiler 2 Temperature N.J.A.C.7:27-22.16(e) -
150. 10/24/04 | Boiler 2 Temperature N.J.A.C. 7:27-22.16(e)
151.|  10/27/04| Boiler2 Sulfur Dioxide = | N.J.A.C. 7:27-22.16(¢)
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152. 10/27/04 Boiler 1 Sulfur Dioxide N.J.A.C. 7:27-22.16(¢) -
153.| - 10/27/04 Boiler 1 Sulfur Dioxide N.J.A.C. 7:27-22.16(¢)
154.|  10/27/04|  Boiler 3 Sulfur Dioxide | NJ.A.C. 7:27-22.16(¢)
155. 10/27/04 Boiler 1 Sulfur Dioxide N.J.A.C. 7:27-22.16(¢)
156.|  10/27/04|  Boiler2 Sulfur Dioxide N.J.A.C. 7:27-22.16(¢)
157.| = 10/27/04|  Boiler3 Sulfur Dioxide | NJ.A.C. 7:27-22.16(e)
158.|  10/27/04 Boiler 3 Sulfur Dioxide N.J.A.C. 7:27-22.16(¢)
159.1 . 10/29/04 Boiler 1 Sulfur Dioxide N.J.A.C. 7:27-22.16(¢)
160. 10/29/04 Boiler 1 Sulfur Dioxide N.J.A.C. 7:27-22.16(¢)
161. 11/07/04 |  Boiler 3 Opacity | 40 CFR 62.14103(a)(1)
162. 11/07/04 Boiler 3 Opacity 40 CFR 62.14103(a)(1)
163. 11/08/04 Boiler 2 Carbon Monoxide | 40 CFR 62.14104(a)
164. 11/08/04 Boiler 2 Carbon Monoxide | 40 CFR 62.14104(a)
165. 11/08/04 Boiler 2 Carbon Monoxide | 40 CFR 62.14104(a)
166. 11/15/04 Boiler 3 Opacity 40 CFR 62.14103(a)(1)

" 167. 11/15/04|  Boiler 3 Opacity 40 CFR 62.14103(a)(1)
168. 11/15/04 | = Boiler 3 Opacity 40 CFR 62.14103(a)(1)

169.|  11/18/04|  Boiler2 Opacity | 40 CFR 62.14103(a)(1)
170. 11/18/04 Boiler 1 Opacity | 40 CFR 62.14103(a)(1)
171.| 11/18/04| Boiler2 Opacity | 40 CFR 62.14103(a)(1)
172. 11/18/04 Boiler 2 Opacity 40 CFR 62.14103(a)(1)
173. 11/18/04 Boiler 2 Opacity 40 CFR 62.14103(a)(1)
174. 11/21/04 | Boiler 1 Opacity 40 CFR 62.14103(a)(1)
175. 11/28/04 Boiler 3 Opacity 40 CFR 62.14103(a)(1)
176. 11/28/04 Boiler 3 Opacity 40 CFR 62.14103(a)(1)
177. 11/28/04 |  Boiler 3 Opacity 40 CFR 62.14103(a)(1)
178.|  12/03/04|  Boiler2 Carbon Monoxide | 40 CFR 62.14104(a)
179. 12/03/04 |  Boiler 3 Carbon Monoxide | 40 CFR 62.14104(a)
180. 1/05/05 Boiler 1 Opacity 40 CFR 62.14103(a)(1) -
181. 1/14/05 Boiler 1 Opacity - | 40 CFR 62.14103(a)(1)
182. 3/05/05 Boiler1 ‘|  Opacity | 40 CFR 62.14103(a)(1)
183. 3/06/05 Boiler1 |  Opacity 40 CER 62.14103(a)(1)
184.|  3/13/05| Boilerl | = Opacity 40 CFR 62.14103(a)(1)
185. 3/14/05 Boiler 1 Opacity 40 CFR 62:14103(a)(1)
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186.| - 3/15/05 Boiler 1 Opacity 40 CFR 62.14103(a)(1)
187. 3/18/05 |  Boiler 2 Temperature N.JA.C.7:27-22.16(e) -
188.] = 3/18/05 Boiler 2 Terperature N.J.A.C. 7:27-22.16(e)
189. 3/22/05 Boiler 2 Temperature NJ.A.C. 7:27-22.16(e)
190. 3/22/05 Boiler 2 Temperature N.J.A.C. 7:27-22.16(¢)
191.|  3/24/05 | Boiler 3 Sulfur Dioxide | N.J.A.C. 7:27-22.16(¢)

"192.| - 3/24/05 |  Boiler3 Sulfur Dioxide | N.J.A.C. 7:27-22.16(e)
193.]  3/25/05 Boiler 3 Opacity 40 CFR 62.14103(a)(1)
194. 3/25/05 Boiler 2 - Opacity 40 CFR 62.14103(a)(1)
195. 4/05/05 Boiler3 Opacity 40 CFR 62.14103(a)(1)
196. 4/05/05 Boiler 1 Opacity 40 CFR 62.14103(2)(1)
197.{  5/03/05 Boiler 1 Oxygen N.J.A.C.7:27-22.16(¢)
198. 5/16/05 Boiler 3 Temperature NJ.A.C. 7:27-22.16(¢)
199. 5/16/05 Boiler 1 Carbon Monoxide | 40 CFR 62.14104(a)
200. 5/16/05 Boiler 1 Carbon Monoxide | 40 CFR 62.14104(a)
201. 6/24/05 Boiler 3 Opacity 40 CFR 62.14103(a)(1)
202. 6/25/05 Boiler 3 Opacity 40 CFR 62.14103(a)(1)
203.|  8/13/05 Boiler 1 Particulate Matter | N.J.A.C. 7:27-22.16(e)
204. 8/15/05 Boiler 1 Temperature N.J.A.C. 7:27-22.16(e)
205. 8/21/05 Boiler 3 Temperature N.J.A.C. 7:27-22.16(e)
206. 8/23/05 Boiler 1- Opacity 40 CFR 62.14103(a)(1)

1207. 8/23/05 | . Boiler 3 Opacity 40 CFR 62.14103(a)(1)
208. 8/23/05 Boiler 3 Opacity 40 CFR 62.14103(a)(1)
209. 8/27/05 Boiler 3 Temperature - N.J.A.C. 7:27-22.16(e)
210. 8/27/05 Boiler 1 Temperature N.J.A.C. 7:27-22.16(¢)
211. 8/27/05 Boiler 1 Temperature NJ.A.C. 7:27-22.16(¢)
212. 8/27/05 Boiler 2 Temperature N.J.A.C. 7:27-22.16(e)
213. 8/27/05 Boiler 1 Temperature N.J.A.C. 7:27-22.16(e)
214. 8/27/05 Boiler 2 Temperature N.J.A.C. 7:27-22.16(e)

- 215, .8/27/05 Boiler 3 Temperature N.J.A.C.7:27-22.16(e)
216. 8/27/05 Boiler 3 Temperature N.J.A.C. 7:27-22.16(e)
217.1 - 9/08/05 Boiler 2 . Oxygen N.J.A.C. 7:27-22.16(¢)
218. 9/20/05 |  Boiler 1 " Opacity | 40 CFR 62.14103(a)(1)
219. 10/05/05| .Boiler2 |  Opacity 40 CFR 62.14103(a)(1)
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220. 10/07/05 | * Boiler 2 Temperature N.J.A.C. 7:27-22.16(e)
221.|  11/03/05 Boiler 2 Opacity | 40 CFR 62.14103(a)(1)
222.]  11/11/05 | - Boiler 1 Opacity 40 CFR 62.14103(a)(1)
223. 11/11/05 Boiler2 |  Opacity | 40 CFR 62.14103(a)(1)
224. 11/11/05|  Boiler 3 " Opacity | 40 CFR 62.14103(a)(1)
225. 11/12/05 Boiler 3 - Opacity 40 CFR 62.14103(a)(1)
226.| - 11/30/05| - Boiler3 Opacity 40 CFR 62.14103(a)(1)
227.{ 12/07/05| Boilerl |  Opacity" 40 CFR 62.14103(a)(1)
228.|  1/03/06°| Boilerl |- Opacity 40 CFR 62.14103(a)(1)
229. 1/09/06 |  Boiler 1 Temperature | NJA.C. 7:27-22.16(¢) |
230. 1/09/06 Boiler 2 Carbon Monoxide | 40 CFR 62.14104(a)
231.|  '1/09/06 |- Boiler 3 Oxygen | N.JA.C. 7:27-22.16(e)
232. 1/09/06 ‘Boiler 2 . Temperature N.J.A.C. 7:27-22.16(¢)
233. 1/09/06 Boiler 3 Temperature . - | N.JL.A.C. 7:27-22.16(¢)
234.|  1/11/06 | Boiler2 | Oxygen N.JA.C. 7:27-22.16(e)
235. 1/24/06 Boiler 2 Opacity 40 CFR 62.14103(a)(1)
236. 1/25/06 |  Boiler 3 Opacity 40 CFR 62.14103(a)(1)
237. 1/25/06 Boiler 2 Temperature N.JA.C. 7:27-22.16(e)
238. 1/27/06 Boiler 2 Opacity { 40 CFR 62.14103(a)(1)
239. 2/20/06 Boiler3. |  Opacity 40 CFR 62.14103(a)(1)
240. 2/28/06 |  Boiler3 .|  Opacity . | 40 CFR 62.14103(a)(1)
241.| 3/13/06 | . Boiler1 Opacity | 40 CFR 62.14103(a)(1)
242.|  3/19/06 Boiler1 | - Opacity 40 CFR 62.14103(a)(1)
243. 3/21/06 |  Boiler2 Opacity 40 CFR 62.14103(a)(1)
- 244, 4/1/06 Boiler 2 Opacity 40 CFR 62.14103(a)(1)
- 245.|  4/29/06 |- Boiler2 | Steam Flow NJAC. 7:27-22.16(¢) .
246. 4/29/06 ‘Boiler 2 Opacity 40 CFR 62.14103(a)(1)
- 247. 5/24/06 |  Boiler 1 Opacity 40 CFR 62.14103(a)(1)
248. 6/7/06 Boiler 2 Temperature N.J.A.C. 7:27-22.16(e)
249. 7/4/06 |  Boiler 3 Opacity 40 CFR 62.14103(a)(1)
250. 8/18/06 Boiler 1 Opacity 40 CFR 62.14103(a)(1)
251.| 8/30/06 | Boilerl |  Oxygen N.J.A.C. 7:27-22.16(c)
252.|~ 8/31/06 | Boiler3 | . Opacity 40 CFR 62.14103(a)(1)
253. 9/29/06 Opacity

Boiler 3

40 CFR 62.14103(a)(1)
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254  9/30/06 - Boiler 1 Opacity - | 40 CFR 62.14103(a)(1)

255. 9/30/06 Boiler1 Opacity 40 C_lfR 62.14103(a)(1)
256.|  10/3/06 Boiler 3 Opacity , 40 CFR 62.14103(a)(1)
257. 10/6/06 Boiler2 |~ Opacity - . { 40 CFR 62.14103(a)(1)
258.| - 10/14/06 Boiler 3 Opacity | 40 CFR 62. 14103(a)(1)
259. 11/6/06 Boiler 3 Opacity-. 40 CFR 62 14103(a)(1) '
260.|  11/20/06 Boiler3 |  Opacity, 40 CFR 62.14103(a)(1)
261. 12/15/06 Boiler 3 Opacity - | 40 CFR 62.14103(a)(1) ’
262. 12/27/06 Boiler 3 ~ Opacity ~-| 40 CFR 62.14103(a)(1)

The details of these violations were obtained from pubhcly available records at the New

Jersey DEP and from Covanta’s Semiannual reports submitted directly to the ICC." Based upon -

these records from the last five years, ICC and GreenFaith can assume that the violations are

currently ongoing. Upon the commencement of this litigation, the most recent records will be_
obtained through discovery and all ongoing violations, present and past, will be the subject of

litigation. The suit will be filed with the Umted States Dlstrlct Court for the District of New
Jersey.

III. Conclusion

The ICC and GreenFaith will seek injunctive measures to be taken against Covanta to
prevent it from continuously violating the emissions standards in its permits. The ICC and
GreenFaith intend to request the revocation and modification of Covanta’s Title V permit for the
Newark Incinerator. Moreover, they plan-to pursue civil penalties up to $32,500 per violation
per day of violation, the institution of supplemental environmental projects, the cost of litigation
including attorney and expert fees, and may seek other. rehef

10
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If you have any questions regarding this notice, please feel free to contact Kathleen

. Jackson. Shrekgast at the Rutgers Environmental Law Clinic. The.complaint will be filed
- immediately after the expiration of the 60-day notice penod pursuant to § 7604(b)(1)(A) of the

Clean Air Act.

Sincerely, -

Kathleen Jackson Shrekgast, Esq.
- Rutgers Environmental Law Clinic
School of Law — Newark
123 Washington Street,
§ ' - Newark NJ 07102-3094
973-353-5695

Counsel for Prospective Plaintiffs
cc: (By certified mail):

Stephen L. Johnson, Administrator

U.S. Environmental Protection Agency Headquarters
Ariel Rios Building

1200 Pennsylvania Avenue, N. W.

Mail Code: 1101A

Washington, DC 20460

Alan J. Steinberg, Regional Administrator

U.S. Environmental Protection Agency — Region 2
290 Broadway

New York, NY 10007

Lisa Jackson, Commissioner :

New Jersey Department of Environmental Protection
401 E. State St. '

7™ Floor, East Wing

P.O. Box 402

Trenton, NJ 08625-0402

: The Honorable Governor Jon S. Corzine '

Office of the Governor
PO Box 001 ’

Trenton, NJ 08625
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