BEFORE THE ADMINISTRATOR
U.S. ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C.

In the Matter of

Hibbing Taconite Company, PSD APPEAL NO. 87-3
Petitioner

ORDER ON PETITION FOR REVIEW

In a petition dated July 30, 1987, U.S. EPA Region V seeks review of a Prevention of
Significant Deterioration (PSD) permit determination that authorizes the Hibbing Taconite
Company (Hibbing) to modify its furnaces to burn petroleum coke as afuel. A final decision to
issue the permit was made on July 2, 1987, by the Minnesota Pollution Control Agency (MPCA),
pursuant to a delegation of authority from Region V. MPCA's action in issuing the permit is
subject to the review provisions of 40 CFR 124.19 because the permit is deemed to be an
EPA-issued permit under EPA rules. 40 CFR 124.41; 45 Fed. Reg. 33,413 (May 19, 1980).

In its petition for review, Region V raises seven issues. (1) whether Hibbing's analysis of

Best Available Control Technology (BACT) for sulfur dioxide (SO2) is erroneous; (2) whether

1/ The PSD program was del egated to the State of M nnesota on
Cct ober 15, 1980, under the authority of 40 CFR 852.21(u). See
Letter fromJohn McQuire, Regional Adm nistrator, EPA Region V,
to Terry Hof fman, Executive Director, MPCA (CQctober 15, 1980).
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Hibbing failed to perform a collateral impacts analysis on unregulated pollutants as required by

North County Resource Recovery Associates, _PSDA p_p_erf\l_ N 0. _8_5_-?_(:]9[1(:3 3 1986) (3) whether
the permit violates section 165 of the Clean Air Act (CAA or Act) by alowing Hibbing to modify
its facility and operate for nine months without a prescribed emission limit for SO2; (4) whether
the permit limit of 0.024 grains per dry standard cubic foot (gr/dscf) represents BACT for
particulate matter (PM); (5) whether Hibbing improperly excluded its property from the ambient
air quality modeling; (6) whether analysis of alternative control technologiesis required for carbon
monoxide (CO) emissions and whether the permit must contain operating requirements for
combustion of CO; and (7) whether Hibbing improperly relied on existing data from distant
monitors to meet the preconstruction monitoring requirements under 40 CFR 52.21(m)(2).

For the reasons set forth below and pursuant to 40 CFR 124.19, review of issues (2), (6),

and (7) isdenied. Issues (1), (3), (4), and (5) are remanded to MPCA to conduct additional

BACT anayses and to determine the portion of the Hibbing property (if any) that should be

2/ Bot h Hi bbi ng and MPCA have filed responses to the Region's
Petition for Review See Comments of Hi bbing Taconite Conpany on the
EPA Region V Petition for Review of Mnnesota Permt No. 541-87-0T-1
(PSD Appeal No. 87-3)(Decenber 30,1987); M nnesota Pollution Control
Agency, Division of Air Quality, Response to U S. EPA Region V's
Petition for Review of Permt No. 541-87-0T-1 Issued to Hi bbing
Taconite Co. (Septenber 28, 1987). Hibbing's attorney sent a letter
dated January 5, 1988, concerning a curtailnment of natural gas to the
Hi bbi ng plant. For purposes of deciding the issues on appeal, there
is no need to consider the matters raised in that letter.
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excluded from the ambient air determination, consistent with this opinion.
Background

Hibbing's plant crushes taconite ore, concentrates the iron in the resulting powder, and
formsit into pellets for shipment to a primary steel plant. The taconite plant equipment includes
ore crushers, concentrating process lines, and pelletizing furnaces. The plant currently uses venturi
rod scrubbers as a pollution control technology. Until recently the furnaces burned only natural
gas and fuel oil. Now Hibbing plans to switch to petroleum coke as afuel, thus requiring a
physical modification of the plant. The modification will bring Hibbing under the purview of the
CAA's PSD requirements for the first time. Hibbing has submitted a PSD applicability anaysis
that shows the proposed modification is subject to PSD requirements for emissions of SO2, CO,

and PM.

3/ The Hibbing facility was constructed between 1973 and 1977. The
PSD requirenents of the CAA apply only to facilities on which
construction was comrenced after August 7, 1977. 42 U.S.C. 87475.

4/ Before an existing major emtting facility |located in an area
that is nmeeting the National Anmbient Air Quality Standards (NAAQS)
can undertake a major nodification, i.e., one which would result in a

significant net em ssions increase of a regulated pollutant, the
owner nust obtain a PSD permt. 40 CFR 852.21(b)(2)(i). Hi bbing is

| ocated in an area designated as being in attai nment of the NAAQS for
S2, CO and TSP -- all regulated pollutants. 40 CFR 881. 324.

Hi bbi ng’ s anal ysis shows that there would be a significant net

em ssions increase for each of these pollutants.



Di scussi on

Adm ni strative review of PSD permt decisions is not usually
granted unless the permt decision is clearly erroneous or
i nvol ves an exercise of discretion or policy that is inportant
and therefore should be reviewed by the Adm nistrator as a
di scretionary matter. 40 CFR 124.19. "This power of review should
be only sparingly exercised * * *." 45 Fed. Reg. 33,412 (May 19,
1980). The regul ations envision that disputed permt conditions
will be resolved for the nost part at the regional level. 1d. The
burden of denonstrating that review should be granted is
therefore on the petitioner.

| ssue (1): BACT for SO2

The CAA nakes permt issuance contingent on a show ng that
the proposed facility will enploy the Best Avail able Control
Technol ogy (BACT) for each regulated pollutant emtted fromit in
significant anobunts. 42 U . S.C. 7475. Section 169(3) of the CAA
defines BACT as an "em ssion limtation" reflecting the "nmaximm
degree of reduction" that is "achievable" on a "case-by-case
basis, taking into account energy, environnental, and econom c
i npacts and ot her costs."” 42 U S.C. 7479(3). This case-by-case
approach provides a nmechani smfor determ ning and applying the
appropriate technology in each situation.

The Regi on argues that the BACT analysis for SO2 is erroneous

because Hi bbing failed to use the burning of natural gas as its



5

"base" case; it did not factor in the cost savings fromthe fuel
swtch; it did not justify rejecting the burning of natural gas
as a viable control strategy; and it did not present an
engi neering anal ysis denonstrating how the proposed 1.2 | bs/ MVBTU
limtation for SO2 em ssions would be achi eved or expl ai ni ng why
this limtation represents BACT. According to the Region, the
first two argunments present the follow ng question: "Wen
econom c problens face a facility, to what degree nust that
facility use cost savings to mnimze environnental degradation
if the facility switches to a nore polluting fuel that reduces
operating costs?" Because PSD gui dance for BACT does not directly
address this issue, the Region asserts that it is appropriate for
review by the Adm ni strator.

Nei t her the PSD regul ati ons nor the PSD gui dance
differentiate between BACT anal yses for plant nodifications and
BACT anal yses for the construction of new plants. Neverthel ess,

t he Regi on contends that, because Hi bbing has been able to

5/ Use of the_ base_case in_perform.ng_a BACT anal ysis_is_ described

;a_ri oration Workshop Manual at;

6/ The Region also argues that H bbing failed to consider other

t echnol ogi es commonly used to control SO2 gas streanms. Although this
argunment may have been true with regard to the original BACT

anal ysis, H bbing renmedied this deficiency with its supBI enent al BACT
anal ysis and its 9/24/87 BACT suEport study, conducted by Bl ack and
Veatch. See Letter from Charles B. Hoffman to David Beil, MPCA Staff
Engi neer (June 17, 1987); MPCA Response at 9-11 and Attachnent 1.

7/ See Response of U.S. EPA, Region V, to Comments of Hi bbing
Taconite Conpany at 4 (March 14, 1988).
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continue to operate burning natural gas, it nust use natural gas
as the base case. | disagree. Hibbing' s use of the coke burning
plant with existing pollution controls as the base case clearly
conplied with the criteria for choosing a base case in EPA' s
gui dance docunent. EPA's Prevention of Significant Deterioration
Wor kshop Manual (October 1980) defines the base case as:

[ T]he control strategy that, in the absence of BACT

deci si onmaki ng, would nornmally have been applied. The choice
of the base case may be dictated by other existing
regul ati ons and/ or by conpany practice standards or choices,
if they provide a greater degree of em ssion reduction than
that required by existing regulations (such as new source
per formance standards, national em ssion standards for
hazardous air pollutants, etc.).

ld. at p. I-B-7. The base case chosen here neets the requirenents
of Mnnesota's state permtting regulations, and thus is
consistent with this definition. Myreover, H bbing s choice of
the base case is consistent with the practices of other taconite

plants in Mnnesota. Nothing in the definition requires the base

8/ M nnesota taconite plants operate under permts specifying the
SO enmission limts based on M nnesota Rules part 7005.2770. These
limts are 2.0 | bs/ MMBTU when burning a liquid fuel and 4.0 | bs/ MVBTU
when burning a solid fuel. See MPCA Response at 7. The limt in the
base case chosen by H|bb|ng is 4.0 | bs/ MMBTU when burning petrol eum
coke. But see note 15 infra.

9/ O the three taconite plants in Mnnesota that are equi pped and
pern1tted to burn a conbination of solid fuel, fuel oil and natura
gas in the pellet production process, two plants produce a
substantial portion of their production using a solid fuel. See MPCA
Response at 6. Hibbing is the first taconite plant in the Uni t ed
States to becone subject to PSD review either for original
construction or for nodification. Id. at 7.
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case to be the unnodified plant. The Regi on has not shown any
conpel ling reason why a permt applicant seeking to nodify an
exi sting plant should be subject to a different set of criteria
for choosing a base case than a new permt applicant.
Furthernore, | disagree with the Region's argunent that H bbing
failed to take into account the cost savings fromthe fuel
switch. An inportant purpose of any BACT analysis is to provide a
conpari son of the costs associated with each alternative contro
technol ogy. This conparison necessarily takes into account the
cost-savings associated with | ess expensive control technol ogies,
as well as the increased costs associated with the nore expensive
alternatives. Once a proper base case is chosen and alternatives
are conpared, no additional cost savings analysis is necessary.
The Regi on has not net its burden of show ng that the BACT
anal ysis was clearly erroneous or otherwi se warrants review with
respect to the first two issues. Thus, reviewis denied on this
aspect of the SO2 BACT i ssue.

The Region's third argunent is that H bbing failed to

justify its rejection of burning natural gas as a viable control

10/ Recogni zing the need for a nore consistent BACT process, EPA
recently began devel opi ng specific guidelines on the use of the "top-
down" approach, which requires an applicant to kustify why it cannot
use the nost effective pollutant control avail able. See nmor andum
fromJ. Craig Potter, Assistant Adninisirator_for _Air and Radiation
to EPA Regional Adm nistrator's (Decenber 1, 1987). The top-down
approach, however, was not applicable here because the permt

determ nation was made prior to the issuance of this nenorandum See
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strategy. | agree. Hi bbing contends that although natural gas was
once a financially viable alternative, due to the depressed
econom c situation in the steel industry, natural gas is now too
costly. Neverthel ess, H bbing has been able to continue to
operate using natural gas. In ny view, H bbing' s ability to
continue to operate using natural gas creates a presunption that
natural gas is a financially achievable alternative. O course
this presunption can be rebutted, but to do so, Hi bbing nust
provi de a detail ed consideration of objective econom c data. Mere
general i zati ons about the econom c woes of the steel industry are
not enough. Hi bbing's BACT anal ysis does not contain the | evel of
detail and anal ysis necessary to overcone the presunption that
the natural gas alternative is econom cally achievable. The BACT
anal ysis shows the cost of burning natural gas is $1310/ton of
SO2 renoved, however, there is no serious discussion of cost
effectiveness. Greater efforts nust be made by the applicant to
show that the natural gas alternative is not economcally
feasible. This m ght be done, for exanple, by conparing the costs
of burning natural gas with the costs associated with SO2
controls used in other simlar types of facilities that have gone
t hrough PSD revi ew. Thus, on remand, MPCA nust ensure that the
BACT anal ysis contains a nore detailed economic justification for

rejecting the natural gas alternative.

11/ Inits petition, the Region states that a control cost of $1300
per ton is within the cost range found for BACT determ nations, and
therefore, is reasonabl e.
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Al t hough the parties have not raised it, one argunent that
could be made is that the Region, by requiring the burning of
natural gas to be an alternative to be considered in the BACT
analysis, is seeking to "redefine the source.” Traditionally, EPA
has not required a PSD applicant to redefine the fundanental
scope of its project. However, this argunent has not been nade,
and in any event, the argunent has no nerit in this case.

EPA regul ati ons define major stationary sources by their
product or purpose (e.g., "steel mll," "municipal incinerator,"

"taconite ore processing plant,"” etc.), not by fuel choice. Here,
H bbing will continue to manufacture the sane product (i.e.,
taconite pellets) regardl ess of whether it burns natural gas or
petrol eum coke. Likew se, the PSD guidelines state that in

choosing alternatives to be considered in a BACT anal ysis, the

12/ See In the Matter of Pennsauken County, New Jersey Resource
Recovery Facility, PSD Appeal No. 88-8 at 11 (Novenber 10, 1988) ( BACT
permt conditions "are not intended to redefine the source"). Severa
I nportant distinctions, however, can be drawn between Pennsauken and
the facts here. In Pennsauken, the petitioner was urging EPA to
reject the proposed source (a nuniclpal waste combustor) in favor of
usi ng existing power plants to co-fire a mxture of 20%refuse
derived fuel and 80% coal. In other words, the petitioner was seeking
to substitute power plants (having as a fundanental purpose the
generation of electricity) for a nunicipal waste combustor (having as
a fundanental purpose the disposal of nunicipal waste). Mreover, the
petitioner was not nmerely seeking to “condition” the permt; instead,
It was urging EPA in effect, to deny the permt for construction of
the proposed source in favor of using existing power plants. The

Hi bbi ng situation, however, is quite distinct. Here, the petitioner
(the Region) is nmerely urging the continued burning of natural gas at
the same source -- an alternative that will not require any
fundanment al change to Hi bbing's product, purpose, or equipnent.

13/ See 40 CFR 52.21(b)(1).
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applicant nust | ook to what types of pollution controls other
facilities in the industry are using. The record here indicates
that there are other taconite plants that burn natural gas, or a
conbi nation of natural gas and other fuels. Thus, it is
reasonabl e for H bbing to consider natural gas as an alternative
inits BACT anal ysis. Mreover, because Hi bbing is already
equi pped to burn natural gas, this alternative would not require
a fundanmental change to the facility.

The Region's last argunent with respect to the BACT anal ysis
for SO2 is that H bbing failed to present an engi neering anal ysis
denonstrating how the 1.2 |bs/MMBTU limtation for SO2 em ssi ons
woul d be achi eved or explaining why this | evel represents BACT.
agree. Although BACT is defined as an "em ssion limtation," it
is also, as its nane inplies, keyed to a specific contro
technology. In a previous PSD permt decision involving the issue
of whether EPA has the authority to prescribe technol ogi cal
process and production requirenents, the Adm ni strator stated:

PSD permts and BACT determ nations are tailormade for each
pol lutant emtting facility. Consequently, the case-by-case"
eval uation of econom c costs and energy and environnent al
i npacts that has to be perfornmed as part of a BACT
determnation is inextricably tied to a specific set of
assunptions regarding the type of pollution control
technol ogy that will be in place at each facility. Any
change in the control technology would require a
reeval uation of those inpacts and costs, which, in turn,
m ght necessitate a change in the em ssion |evel (|ower or
hi gher than the previous one). Therefore, unless the type of
control technology that will be used to achieve a particul ar
emssion limtation is identified and adhered to by the
Appl i cant, the BACT determ nation is neaningl ess.
AccordinP!y, an emssion limtation in a PSD permt cannot
be established without also relating it to the specific type
Pf control technology that will be used to achieve the
imtation.
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Mor eover, EPA regul ations require PSD permt applicants to submt

"a detailed description as to what system of continuous em ssion

reduction is planned . . . , em ssion estimates, and any ot her
i nformati on necessary to determ ne that best avail able control
technol ogy woul d be applied.” 40 CFR 52.21(n)(1)(iii)(enphasis
added) .

Here, the record before ne fails to clearly identify the
control technology that represents BACT and to explain how MPCA
arrived at the 1.2 | bs/ MVMBTU figure or whether H bbing wll be

14/ In the Matter of CertainTeed Corp., PSD Appeal No. 81-2 at 56
(Decenber 21, 1982)(footnote omtted).

15/ The entire process by which the emssion Iimtation of 1.2

| bs/ MMBTU was chosen is confusing. In its initial BACT analysis,

Hi bbi ng proposed burni ng petrol eum coke as BACT, using its existing
control technology (venturi rod scrubbers). See Letter from Charl es
B. Hoffman to David Beil, MPCA Staff Engi neer (May 20, 1987). In a
techni cal docunent based on Hi bbing' s BACT anal ysis, MPCA concurred
with Hibbing. See Request for Authorization to |Issue Air Em ssion
Facility Permit No. 541-87-0T-1 for a Taconite Ore Processing Pl ant
and Air Pollution Control Equi prment to Hi bbing Taconite Conpany,

MPCA, Division of Air Quality, Regulatory Conpliance Section at 4-5
(June 23, 1987). However, MPCA did not specify an emssion |imtation
for SO2 in that docunment. In the draft permt subject to public
notice, MPCA set the BACT emssion limt for SO2 at 2.0 | bs/ MVBTU.
Subsequently, in response to EPA conmments on the permt, MPCA issued
the permt with an emssion limtation of 1.2 | bs/MVBTU for SO2. In
its brief, MPCA summarily stated that the 1.2 bs/MMBTU limt "is
econom cally justified." The Black & Veatch support study, which was
conpl eted after MPCA issued the permit with the 1.2 |limt, also found
the existing technol ogy and petrol eum coke to be BACT. Based on this
study MPCA determ ned that 1.8 | bs/ MMBTU was BACT. The Bl ack & Veatch
study indicates that the only control technology that woul d | ower
emssions to 1.2 bs/ MMBTU is the addition of a wet |inmestone
scrubber. However, MPCA never determ ned that wet |inestone scrubbers
represent BACT.
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able to neet the limt using the existing control technol ogy.
MPCA's failure to require Hi bbing to provide a detailed
description of the control technol ogy that represents BACT
including data quantifying its renoval efficiency, is clear |egal
error. Accordingly, on remand, MPCA nust ensure that the record
identifies the control technology that represents BACT and MPCA
must propose an emssion |imt based on the BACT analysis. If
MPCA determ nes that 1.2 | bs/MVBTU i s BACT, the record nust
specify the control technol ogy upon which the limtation is based
and show that such technology will enable Hi bbing to neet the 1.2
| bs/ MVBTU [imt.

| ssue (2): Unrequl ated Pol |l utants

Region V argues that MPCA's permt review is deficient
because there was no consideration of unregul ated pollutants as

required by North County Resource Recovery Associ ates, PSD Appeal

-hb 85-2 (June 3, 1986). In response, MPCA incorrectly argues

that North County only applies to PSD permt proceedings for

muni ci pal waste conbustors. North County interprets an express

statutory requirenment applicable to all PSD permts, and thus
requires the permtting authority to take into account the
control technology's inpact on unregul ated pollutants in every
permt proceedi ng. However, MPCA al so responds that it did

require Hi bbing to anal yze petrol eum coke for unregul ated trace

16/ H bbing contends that it "cannot neet the 1.2 Ib. limt in any
financially viable way." See Hi bbing’s Corments (Decenber 30, 1987)
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el ements of concern. In its response, Region V did not dispute
t he adequacy of the trace el enment analysis. Thus, the Region has
not net its burden of showi ng that Hi bbing' s analysis of
unregul ated pollutants is clearly erroneous or otherw se warrants
revi ew.

| ssue (3): CAA's requirenent for prescribed emssion linmts

Region V argues that MPCA erred in issuing a PSD permt that
does not prescribe an emssion [imtation for SO2 for the first
ni ne nonths of operation under the permt. The permt nust set
forth emssion limtations for each regul ated pollutant that the
facility wll emt in significant amounts. Section 165(a)(1), 42
U S C 7475(a)(1l). Although H bbing's permt establishes a 1.2
| bs/ MVBTU em ssion limtation for SO2, Part V.D. of the permt
allows H bbing to operate its facility for nine nonths after
nodi fication while it designs a plan to achieve and conply with
this limt. If after nine nonths Hi bbing cannot achieve the 1.2
[bs/MMBTU Iimt, it nust submit an application for a revised
emssion limt. As a result, the permit has no emssion limt
prescribed for SO2 for at least the first nine nonths.

Last year in another PSD permt decision (involving the
t hreshol d question of whether the Adm ni strator should reviewthe

permt), the Adm nistrator stated:

17/ Hi bbing anal yzed a | arge nunber of trace elenents in its
Applicability Analysis. See MPCA Response at 18-19 and Attachnent 6
(Septenber 28, 1987).
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[ T]he permt contains a provision allow ng a reopeni ng of
t he BACT determ nation after construction of the facility
has commenced. This provision appears to contravene
165(a)(1) of the dean Air Act (CAA), which forbids
construction of a facility before the emssion limtations
in the permt have been established. (CAA 169(3) defines
BACT as an "emission limtation.")

Simlarly, in the instant case, Part V.D. of the permt
contravenes section 165(a)(1) of the CAA. Thus, Region V has nmade
a showi ng of clear error and, on remand, MPCA nust ensure that
the permt contains an emssion |imtation for SO2, based on
BACT, for the entire life of the permt.
| ssue (4): BACT for (PM

Region V contends that MPCA erred in setting 0.024 gr/dscf

as BACT for PM because the technical docunment supporting the
permt states that the existing scrubbers used by Hi bbing "have
consistently shown an outl et dust |oading of 0.01 gr/dscf when
tested by EPA Methods 1-5." Nowhere in this docunent is the 0.024
gr/dscf limt nentioned.

MPCA' s response to the Region is that many BACT and Lowest
Achi evabl e Em ssion Rate (LAER) determ nati ons have been nmade in
the range of 0.02 to 0.05 gr/dscf. Since 0.024 is at the | ow end
of this range, MPCA considered it acceptable. MPCA' s argunent is

unresponsive to the information contained in the technical

18/ In the Matter of Virginia Power (Chesterfield Generating
Stati ogg, PSD Appeal No. 88-2 at 2-3 (February 1, 1988)(footnote
omtte

19/ See Request for Authorization to Issue Air Emssion Facility
Permt No. 541-87-0T-1 for a Taconite Ore Processing Plant and Air
Pol | ution Control Equi pment to Hi bbing Taconite ConBany, M nnesot a
Pol I ution Control Agency, Division of Air Quality, Regulatory

Compl i ance Section at 5 (June 23, 1987).
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docunent and it ignores the site-specific nature of BACT
determ nations. The argunent that many BACT and LAER
determ nati ons have been nade in the range of 0.02 to 0.05
gr/dscf should not, by itself, be used to justify a | ess
stringent PMlimt than is otherw se achievable, taking into
account the necessary energy, econom c, and environnental
i npacts. Therefore, on remand, MPCA nust provide a detailed
justification for not adopting the 0.01 gr/dscf limtation if
another less stringent limtation is chosen.

| ssue 4: Anbient Air

The Regi on argues that Hi bbing inproperly excluded
approximately 14,000 acres of its property fromanbient air
quality nonitoring. An EPA screening analysis conducted with
receptors |ocated inside the excluded area indicates that the PM
and SO2 PSD i ncrenents and the SO2 NAAQS w Il be exceeded. To

20/ As MPCA pointed out in its response, EPA guidelines on BACT
state that the analysis of alternative strategies is not required in
a BACT analysis if the applicant denponstrates that the chosen base
case provides the highest degree of em ssion reduction avail abl e.
Thus, MPCA may use the 0.01 gr/dscf Iimt in the permt w thout
considering alternatives if it can show, as it represented in its
techni cal docunent, that 0.01 gr/dscf represents the highest degree
of em ssion reduction available. See id. MPCA al so cites EPA' s BACT
gui delines, which state that the anal ysis should only be as extensive
as the quantity of pollutants emtted and the anbient air inpact.
MPCA is correct that, under this guideline, it need not necessarily
expand the scope of control technol ogy alternatives beyond those
previously considered. Nevertheless, MPCA nust still explainits
reasons for rejecting the 0.01 gr/dscf limt.

21/ Furthernore, the analysis suggests PM concentrations in this
area nmay exceed the de minims level of 10 pg/ 8, thus triggering the
requi rement for pre-construction nonitoring data for TSP.
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obtain a PSD permt, an applicant nust denonstrate that em ssion
i ncreases fromthe proposed source or nodification wll not
exceed primary or secondary NAAQS or PSD increnents.

In anbient air quality nonitoring, mathematical nodels are
used to predict pollutant concentrations at specific |ocations.
To obtain a permt, the nodels need show only that the NAAQS and
PSD i ncrenents will not be exceeded in the "anbient air." The
rul es define anbient air as "that portion of the atnosphere,
external to buildings, to which the general public has access."
40 CFR 50.1(e). Thus, em ssions that exceed the NAAQS or PSD
i ncrenments on conpany property to which the public does not have
access are not an inpedinment to permt issuance. EPA policy has
al l oned exclusion if public access is barred by fence or other
physi cal barrier. A Menorandum of Law i ssued by the EPA O fice of
Ceneral Counsel interprets the definition of "anbient” in section
50.1(e) as follows:

That definition, in our view, |imts the standards

applicability to the atnosphere outside the fence |ine,

since "access" is the ability to enter. In other words,
areas of private property to which the owner or |essee has

22 See 40 CFR 852.21(c) (increases in pollutant concentrations over
baseline limted to specific PSD increnments); id. 852.21(d)(no
pol |l utant concentrati on shall exceed the primary or secondary NAAQS)
see also 40 CFR §52.21(k)(22_(the_a plicant nust denonstrate the |
proposed source or nodification will not cause or contribute to air
pollution in violation of any PSD i ncrement or NAAQS).

23/ Both the PSD increnments and the NAAQS onl apBIy in areas neeting
the definition of anbient air. See 42 U. S. C §§74 9" & 7470-7473.

24/ See, e.q., Letter from Douglas M Cas EPA Admi nistrator, to

tle
Senator Jenni ngs Randol ph (Decenber 19, 1980).
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not restricted access by physical neans such as a fence,

wal |, or other barrier can be trespassed qun bK menbers of
the community at |arge. Such persons, whether they are
knowi ng or innocent trespassers, wll be exposed to and

breat he the air above the property.

MPCA argues that it inspected the area and found that
effective physical barriers preclude public access. In support of
this argument, MPCA has subm tted phot ographs that show access
roads bl ocked by gates and ot her physical barriers. Hi bbing
correctly argues that the test for anbient air exclusion does not
require a continuous fence around the perineter of the property.
O her types of physical barriers can effectively preclude access.
However, based on phot ographs submtted by EPA, there appears to

be at | east three, possibly four, |ocations where physical

25/ ‘Memorandum from M chael A _Janes,, EPA Air Quality and

Radi ation Division, to Jack R Farner, EPA Pl ans Management Branch
(Septenber 28, 1972)(citation omtted)(enphasis added).

26/ MPCA cites a Federal Register notice in which EPA found the
operator of the Kennecott snelter in Magnma, Utah had effectively
precl uded public access fromits property by a series of no
trespassi ng signs, rugged terrain, and security patrols. See 50 Fed.
Reg. 7057 (February 20, 1985). As Region V points out in its
response, however, the two situations are not anal ogous. The
Kennecott property was extremely rugged and nountai nous. Thus, the
physical terrain itself helped to create an effective barrier. 1d.

Hi bbi ng's property, as described by H bbing itself, consists of "flat
low and with occasional rolling hills." See Hi bbing's Comments at 16.
Furthernore, Kennecott apparently did not involve the sane type of
rights of way as does the Hibbing property.

27/ The three | ocations not having any apparent physical barriers are
the main plant entrance, the rail line into the plant, and the power
line into the plant.

28/ It is difficult to ascertain whether the bermaround the tailings
pond is an effective physical barrier fromthe photographs submtted.
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barriers, natural or otherw se, do not exist along the perineter
of the 14,000 acres. | amrenmanding this issue to MPCA to
reconsi der whether public access is effectively precluded at the
four locations in question. If MPCA does not find effective
barriers to public access at the four identified (or any other)
| ocati ons, MPCA nust inpose requirenents in the permt that would
force Hi bbing to erect appropriate barriers or to take other
measures that would effectively preclude public access.
Alternatively, MPCA may identify a different portion (presumably
smal |l er) of Hibbing's property, fromwhich access is effectively
barred. The factual issue of the exact area to which public
access is precluded may be ripe for a negotiated settlenent.

| ssue 6: BACT for CO

Regi on V argues that the BACT analysis for COis erroneous
because it did not contain an analysis of alternative controls
and did not include any operational requirenents for conbustion
of CO | disagree. The Region acknow edges that alternative
controls for COare limted to conbustion with excess air and
tenperature control. Neverthel ess, the Region argues that the
BACT anal ysis nmust include consideration of alternative

conbi nati ons of these two variables. Both H bbing and MPCA have

29/ Region V has indicated that there may be a smaller area that
woul d properly be excluded fromthe anbient air.
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provi ded reasons why the chosen conbi nation of tenperature and
excess air was the only acceptabl e one.

The Region al so asserts, wthout citation, that once the
conbi nati on of tenperature and excess air that represents BACT is
established, it should be specified in the permt. Neither the
CAA nor EPA regul ations absolutely require the permt to specify
operational requirenents in addition to a nunerical em ssion
[imtation. Both the CAA and EPA regul ati ons define BACT as an

"emssion limtation." H bbing's permit contains this required
emssion limtation and therefore om ssion of operational

requi renents was not clear error. Neverthel ess, H bbing nust
adhere to the control technology identified as representing BACT

inits BACT analysis. Reviewis denied on this issue.

30/ To produce a high strength abrasion resistant taconite pellet,
the pellets nust be heated to, and maintained at, a tenperature of
2450° F. The anount of excess air that can be used is |inited by the
need to achi eve a high enough tenperature in the combustion gases to
raise the tenperature of the pellet to the required |l evel. Although

i ncreasing the tenperature would result in a reduction of CO

em ssions, it would also result in pellets of unacceptable quality.
Thus, the chosen conbination of tenperature and excess air appears to
be the only acceptabl e conbinati on. The Regi on has not shown t hat

Hi bbing's justification of this conbination is clearly erroneous.

31/ Furthernore, MPCA represents that conmbustion control is
automati ¢ and not dependent on operator attention.

32/ 42 U.S.C. §7479(3); 40 CFR §52.21(b)(12).

33/ Moreover, there is nothing in the record to indicate that
speC|fy|ng the combi nation of tenperature and excess air is essential
to nmonitor conpliance with the emssion limtation.

34/ See In the Matter of CertainTeed Corp., PSD Appeal No. 81-2
at 5 (Decenber 21, 1982).
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| ssue 7: Preconstruction Mnitoring

Regi on V argues that the data used by Hi bbing do not neet
the preconstruction nonitoring requirenents of 40 CFR 52.21(m
and EPA's Cui delines on Anbient Mnitoring. Section
52.21(m (1) (iii) of the rules requires applicants to submt
continuous air quality nonitoring data to determne if em ssions
of a pollutant would cause or contribute to a violation of a
NAAQS or an increnment. The data must be gat hered over a
period of at |east a year and nmust represent at |east the year
precedi ng recei pt of the application. EPA allows substitution of
existing representative air quality data in lieu of having the
source generate its own preconstruction nonitoring data, provided
these data neet the criteria in the "Anbient Mnitoring
Gui delines for Prevention of Significant Deterioration"” (July,
1980) .

The guidelines require existing nonitoring data to be
representative of areas of (1) maxi mum exi sting poll utant
concentrations, (2) maximum concentration increases fromthe
proposed source or nodification, and (3) maxi mum conbi ned i npact
fromexisting and proposed sources. |If there are no existing
monitors in such areas the guidelines allow nonitors | ocated

el sewhere to be used on a case-by-case basis. The guidelines

provi de exanpl es of cases in which it would be appropriate to use

35/ Based on H bbing's nodeling results, preconstruction nonitoring
data is required only for SO2. However, in_ light of the remand on the
anmbi ent air issue, preconstruction nonitoring may al so be required
for PM See supra note 17 & acconpanying text.

36/ See 45 Fed. Reg. 52676 (August 7, 1980).
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existing nmonitors that are |ocated outside the three areas listed
above. 1d. at 6-8. In one exanple, the proposed source is in an
area that is generally free fromthe inpact of other point
sources. Id. at 6. The guideline states that representati ve data
may be obtained froma "regional" site, a site that is
characteristic of air quality across a broad region. Id. The use
of regional sites should be limted to relatively renote areas
and should not be used in areas of nultisource em ssions or areas
of conplex terrain. Id.

Hi bbing maintains that it properly used representative data
froma nonitoring site that fits the description in this exanple.
Bot h Hi bbing and the nonitoring site are located in an area that
is generally flat, sparsely popul ated, and contai ns one pl ant
(the G ay Boswell plant) that accounts for 70%to 81% of the
total SO2 em ssions. Hibbing contends that because this
monitoring site is closer to the Cay Boswell plant than is the
Hi bbi ng property, it probably has higher pollutant concentrations
than the Hi bbing property. Neverthel ess, the Region asserts that
it is "not convinced that H bbing qualifies for the use of

regional nonitoring data." The Region maintains that there are

el even SO sources within 65 kiloneters of H bbing, and thus it is
a "nmultisource" area. The Region al so contends that because the
Cl ay Boswell plant has two very tall stacks, it is not expected
to cause high ground-level concentrations, and thus the
monitoring data may not reflect pollutant |evels as high as those

in the area closer to the H bbing plant.
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In my view, the Region has not net its burden of show ng
that MPCA conmtted clear legal error in interpreting or applying
exanpl e nunber one of the guidelines. The guidelines are very
broad and | eave nuch to the discretion of the permtting
authority. Moreover, the exanples provided in the guidelines are
not intended to be an exhaustive listing of every conceivable
situation in which the use of representative data is appropriate.
The Region is not able to point to any specific msinterpretation
or m sapplication of the guidelines. The nere existence of sone
other sources in the area and the Clay Boswell plant's tal
stacks, without nore, is not sufficient to show that MPCA' s
characterization of the area as non-nultisource was clearly
erroneous.

Mor eover, the Region has not shown that MPCA commtted a

factual error in evaluating the conditions in the vicinity of the

37/ The guidelines state "sone exanples are included to denonstrate
overal | intent." Anbient anltorin? i delines for Prevention of
Significant Deterioration at 6 (July, 1980). The Region al so argues
that the guidelines require existing representative data to be
collected in the three year periodmﬁreceding the permt application.
Hi bbi ng used data from 1980- 1983, ich clearly was not wthin three
ears of the 1987 permt application. The guidelines nerely state,
owever, that "generally" preconstruction data nust have been
collected wthin three years prior to the date of permt application.
Here, it appears that it would be inpossible to do this because MPCA
had_alreadg permtted Hibbing to do a test burn of petroleum coke
during 1985 and 1986. See Citizens Against the Refinery' s Effects,
Inc. v. United State Environnental Protection AgencY, 643 F.2d 178,
181 (4th Cr. 1981)(PSD permt applicant may properly use one year of
weat her data in _its air dispersion nodel instead of the five years
recommended by EPA gui del i nes because the guidelines were onI%
recommendati ons and only one year of data was |ocally obtainable and
conpati ble with the nodel used).
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Hi bbing site and nonitoring site. Region V has not contested
Hi bbing's factual assertions that the Cay Boswell plant accounts
for the majority of SO2 em ssions in the area or that the other
plants in the area account for very snmall percentages (no source
accounting for nore than 3.6% of overall em ssions. In sum far
from denonstrating that MPCA commtted clear error by allow ng
Hi bbing to use the regional data, Region V has shown nothing nore
than it is "not convinced" that Hi bbing' s use of the regional
nmonitoring data was appropriate. Review is denied on this issue.
Concl usi on

The deficiencies in the BACT anal ysis | eave two courses of
action open at this juncture of the proceedings. One is to grant
review of the permt and enter into the briefing phase
contenpl ated by 40 CFR 124.19(c). However, the deficiencies in
the record cannot be rectified through the subm ssion of briefs,
and any ensui ng decision would |ikely conclude that the permt
shoul d be deni ed (because of the deficiencies) or that it should
be remanded to the permt-issuing authority to allow the
applicant to supplenent the BACT anal ysis. Considerations of tine
favor remanding the permt in the first instance. Therefore,
rat her than receiving additional briefs on appeal, | am remandi ng

the case to MPCA to: include in the permt an emssion limtation

38/  Moreover, MPCA has included in the permt a requirenment that
]Ic—ll bblsgg design, install, and operate an anbient air nonitoring system
or .
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for SO2 based on BACT, for the life of the permt; to provide a
detail ed econom c analysis sufficient to justify rejection of the
natural gas alternative; to identify the control technol ogy that
the SO2 limtation is based on and denonstrate that such
technol ogy will enable H bbing to neet the prescribed permt
l[imtation; and to either set the BACT limtation for PMat 0.01
gr/dscf or explain why it rejected this [imtation. On remand,
MPCA nust al so determ ne whether public access is effectively
precluded fromthe four locations identified in this order, and
if not, MPCA nmust either inpose conditions in the permt that
woul d require Hi bbing to erect appropriate barriers at these
| ocations or identify a smaller area of its property from which

public access is effectively precluded.

39/ The Region maintains that MPCA should be required to obtain the
Regi on's concurrence on the permt before issuing the permt. | find
no basis for this argunment. Regarding the procedures for issuance of
PSD permts, the del egation agreenent between EPA and MPCA requires
MPCA only to forward prelimnary determ nations to grant or deny a
PSD permit to EPA for comment and to send copies of its final action
on PSD permits to EPA. In contrast, In the Matter of Honol ulu
Resource Recovery Facility, PSD Appeal No. 868 (June 22, 1987), the
del egati on agreenent required EPA Region | X and the Hawaii Depart nent
of Health (HDOH) concurrence on BACT determi nations on the first five
permts issued by HDOH

Nevert hel ess, MPCA and the Regi on should communi cate during the
course of PSD permt proceedings and attenpt to reach a consensus on
matters of disagreement. Mreover, as previously noted, MPCA s action
inissuing the permt is subject to review provisions of 40 CFR
8124. 19 because the permt is deened to be an EPA-issued permt under
EPA rules. 40 CFR 8124.41; 45 Fed. Reg. 33,413 (May 19, 1980).



MPCA' s determ nation on remand will be subject to review
under 40 CFR 124.19, an appeal of its decision on renmand wll be
required to exhaust adm nistrative renmedi es under section
124.19(f) (1) (iii).

So Ordered.

WlliamK Reilly
Adm ni strat or

Dated: [July 19, 1989]
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