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MEMORANDUM

SUBJECT: New Sour ce Revi ew (NSR) Program Suppl enent al
Transitional Quidance on Applicability of New Part D
NSR Permt Requirenents

FROM John S. Seitz, Detector
Ofice of Air Quality and Standards (MD 10)

TGO Addr essees

The Cean Air Act Amendnents of 1990 (1990 CAAA) made nunerous
changes to the NSR requirements in the Clean Air Act (Act). To address
sonme i medi ate concerns generated by the 1990 CAAA, the Environnental

Protection Agency (EPA) issued an:initial NSR transitional nenorandum
on March 11, 1991, entitled "New Source Review Program Transitional

Qui dance." Thi s nenorandum suppl enents that effort by clarifying EPA
gui dance regarding the permtting of new or nodified sources in
situations where a State does not subnit a State inplenentation plan
(SIP) revision inplenmenting the augnented Part D NSR provisions of the
1990 CAAA by the applicable statutory deadline. The statutory

deadl i nes for submission of revised NSR SIP's are listed in the
attachment. Moreover, as nore fully set forth in the March 11, 1991
transitional nmenorandum this suppl enmental nenorandum sets forth

nonbi ndi ng gui dance that does not create any rights or otherw se
predeterm ne the outconme of any procedures. Al so, many of EPA' s
interpretations of the new Part D NSR requirenents are in the "Ceneral
Preanble for the Inplementation of Title | of the Cean Air Act
Amendnents of 199011 (General Preanble) (see 57 FR 13498, 13552-556,
April 16, 1992). These interpretations are not affected by this

menor andum

Title | of the 1990 CAAA requires that States w th nonattai nment
areas or areas in the Northeast Ozone Transport Regi on (NOTR) submit
to EPA, by specified deadlines, augnmented new source permt rules
whi ch neet the amended requirenents of Part D of Title | of the Act.
For exanple, for NSR permt programs in nost ozone nonattai nment areas
and the NOTR, section 182 of the Act specifies increased of fset
rati os, |lower source applicability thresholds, and presunptive
treatnent of nitrogen oxides (NO) as ozone (O;) precursors. For ozone,
the 1990 CAAA require that States submt SIP s neeting the anmended
Part D NSR requirenments by Novenber 15, 1992.



Wiere States do not submt the Part D NSR SIP by the applicable
statutory deadline (and for purposes of determ ning the approvability
of revised NSR SIP' s), sources that have submtted conplete permt
applications (as determ ned by the review ng authority) by the
subm ttal deadline nay receive final Permts under existing State NSR
rules. In this situation, such sources will be considered by EPA to be
in conpliance with the Act wi thout neeting the anmended Part D NSR
provi sions of the 1990 CAAA, provided they neet the follow ng
condi ti ons:

1. The State and source nove expeditiously towards final permt
I ssuance.

2. Construction begins no later than 18 nonths fromthe date of
permt issuance unless an earlier tinme is required under the
appl i cable SIP.

3. Construction is not discontinued for a period of 18 nonths
or nore.

4. Construction is conpleted within a reasonable tine. States
may not grant pernit extensions beyond these tine periods unless the
Permttee is required in a federally-enforceable manner to neet the
new Part D NSR provi sions.

Sources approved for construction in distinct phases require
additional clarification. Individual phases of a construction project
are considered either as "nutually dependent" or "nutually
i ndependent” fromthe ot her phases. Miutually dependent phases are
t hose where construction of one phase necessitates the construction of
the other in order to conplete a given project or provide a different
type (not level) of service. An exanple of a project with possible
nmut ual | y- dependent phases is a kraft pulp mll, where all phases of
construction are needed to conplete the project and produce paper. On
t he other hand, an exanple of a project with possible independent
phases is a three-boiler, electric power plant, where each boiler
coul d be a nutual |l y-i ndependent phase providing different |evels of
el ectrical power.
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For phased construction projects with conplete pernit applications
subnitted by the Part D NSR statutory deadline for SIP submittal, EPA
wi || grandfather individual phases fromneeting the new Part D NSR
requi rements, provided:

1. For nutual | y-dependent phases, if one of the facilities has

nmet the construction conditions of this guidance (e.g... begins
construction within 18 nonths of permt issuance), then all dependent
phases specifically pernitted at the sanme tine will hold such status.

2. For nutual | y-independent phases, each phase that neets the
construction conditions of this guidance (e.g., begins construction of
t hat phase within 18 nonths of initial permt issuance) will hold such
stat us.

Al so, under today's guidance, where States niss the statutory
deadline for Part D NSR SIP submttal, for sources that have not
subnitted conplete pernit applications by the SIP submittal deadline,
EPA wi ||l al so consider the source to be in conpliance wth the Act
where the source obtains fromthe State a pernit that is consistent
with the substantive new NSR Part D provisions in the 1990 CAAA. The
substantive new provisions are the new applicability thresholds, the
new offset ratios, the offset requirenments of section 173, and the NO;
requi rements of section 182(f) for Mst 0; nonattai nment areas and the
NOTR.

The State, of course, nust be sure that all permts contain the
mnimumrequirenments for a Part D NSR permt as required by the
current SIP or, where applicable, the Emssion Ofset Interpretative
Ruling [40 CFR Part 51, Appendix S (Ofset Ruling).

Pl ease note that the Act allows States to inplenent the new Part
D NSR provisions prior to the statutory deadlines and in a manner nore
stringent than EPA gui dance or rules. Thus, today's gui dance does not
apply in any State to the extent that the State's own rules or
transitional guidance is nore stringent.

! The Act, as anended, requires offsets for all source
categories, and emnissions reductions are on a tons-per-year basis. To
t he extent Appendix S is inconpatible wth these statutory provisions,
it rmust be considered superseded by the 1990 CAAA
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The Regi onal offices should send this nmenorandumto their states.
Questions concerning specific issues and cases should be directed to
the appropriate EPA Regional Ofice. If you have any general
guestions, please contact M. Mchael Sewell of the New Source Review
Section at (919) 541-0873.

At t achnment

Addr essees
Director, Air, Pesticides and Toxics D vision,
Regions I, 1V, and VI
Director, Air and Waste Managenent Division, Region ||
Director, Air, Radiation and Toxics Division, Region III
Director, Air and Radi ati on Division, Region V
Director, Air and Toxics Division, Regions VII, VIII, IX and X



ATTACHVENT

As required by the dean Air Act Anendnents of 1990, the
statutory deadlines for States to subnit new Part D new source review

(NSR)

rules to the Environnmental Protection Agency are:

May 15, 1992 or sul fur dioxide (SO,) nonattainment areas

wi t hout approved SO, SIP | s prior to enactnent (see section
191(b) T;

Novenber 15, 1993 for all other SO, nonattai nnent areas
designated prior to enactnent [see section 172(b)];

May 15, 1992 f or nitrogen dioxide (NO) nonattai nment areas
[ see section 191(b)];

July 6, 1993 for |ead nonattai nment areas designated on
January 6, 1992 (see section 191(a)];

June 30, 1992 for particulate matter (PM 10) nonattai nment
areas (see section 189(a)(2)(A)];

Novenber 15, 1992 for ozone nonattai nnent areas and
transport regions (see section 182(a)(2)(QO];

Novenber 15, 1992 for carbon nonoxi de (CO nonattai nment
areas with a design value above 12.7 parts per mllion (ppm
[ see section 187(a)(7)); and

Novenber 15, 1993 for CO nonattai nnent areas with a design
value of 12.7 ppmor |ess (see section 172(b)).

For future nonattai nment designations, Part D NSR rul es are due
within 18 nonths fromredesignation for all SO, N0,, PM 10, and | ead
nonattai nment areas (see sections 189(a)(2)(B) and 191(a)], and within

2 years of

redesi gnation for ozone [see section 181(b)(1)] and many CO

nonattai nment areas (wthin 3 years for CO nonattai nnent areas with
design values less than 12.7 ppn) (see section 186(b)(1)).



