BEFORE THE ADMINISTRATOR
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

IN THE MATTER OF

MAUI ELECTRI C COVPANY
LTD. " S PROJECT ORDER RESPONDI NG TO PETI TI ONER' S
REQUEST THAT THE ADM NI STRATOR
OBJECT TO | SSUANCE CF A STATE

OPERATI NG PERM T

Permt No. 0067-01-C

N N N N’ N N N N N

ORDER DENYING PETITION FOR OBJECTION TO PERMIT

On February 17, 1998, the Kawai hae Cogenerati on
Partners (“KCP” or “the Petitioner”) filed a Petition requesting
that the Environmental Protection Agency (“EPA’) revise or revoke
a PSD/ Covered Source Permt, No. 0067-01-C, issued to Mau
El ectric Conpany, Ltd. (“MECO') for the construction and
operation of two 20 negawatt (“MWN) conbustion turbine generators
at MECO s Maal aea CGenerating Station at Mual aesa, Maui, Hawaii
(“the MECO Permt”). The MECO Permt, issued by the State of
Hawai i Departnent of Health (“DOH) on January 6, 1998,
constitutes both a construction permt issued pursuant to the
Prevention of Significant Deterioration (“PSD’) requirenments of
the Clean Air Act (“CAA” or “the Act”), 42 U S. C. 88 7470-7479,
and a state operating permt issued pursuant to Title V of the
Act, 42 U S.C. 88 7661-7661f.

KCP has petitioned EPA to object to the MECO Perm t
pursuant to 40 CFR 8 70.8(d). For the reasons set forth bel ow, I
deny KCP' s request.

1. STATUTORY AND REGULATORY FRAMEWORK

Section 502(d)(1) of the Act requires each state to
devel op and submt to EPA an operating permt programintended to
nmeet the requirenents of Title V. The State of Hawaii submtted
a Title V program governing the issuance of operating permts
(termed “Covered Source” permts by the State), which is
contained in its Admnistrative Rules, Title 11, Chapter 60.1
On Decenber 1, 1994, EPA granted interimapproval to the State of
Hawaii’s Title V program 59 Fed. Reg. 61,549; see also 61 Fed.
Reg. 56, 368 (Cct. 31, 1996); 40 CFR Part 70, Appendix A. Mjor
stationary sources of air pollution and ot her sources covered by



Title V are required to obtain an operating permt that includes
em ssion limtations and such other conditions as are necessary
to assure conpliance with applicable requirenents of the Act.
See CAA 88 502(a) & 504(a).

Under section 505(b) of the CAA, the Adm nistrator is
aut horized to review state operating permts issued pursuant to
Title V and to veto permts that fail to conply with the
applicable requirenents of the Act. In particular, under section
505(b) (1) of the Act and the inplenenting regulations at 40 CFR §
70.8(c), EPA may object to the issuance of a Title V permt if it
determ nes that the permit is “not in conpliance with the
applicable requirenents of this Act, including the requirenents
of an applicable inplenentation plan.” Wen EPA declines to veto
aTitle Vpermt onits own initiative, section 505(b)(2)
provides that citizens may petition the Adm nistrator to object
to the issuance of a permt by denonstrating that the permt is
not in conpliance with applicable requirenents. See 40 CFR §
70.8(d). For purposes of review by the Adm ni strator pursuant to
section 505(b), the applicable requirenents include those of the
rel evant state or federal PSD program

Sections 110(a)(2)(C and 161 of the Act require each
state to include a PSD programin its state inplenmentation plan
(“SIP"). If a SIP does not contain an approved PSD program EPA
promul gates a federal inplenentation plan, and the federal PSD
regul ations at 40 CFR § 52.21 governing permt issuance apply.
EPA may in turn delegate its authority to the state to issue
federal PSD permts on its behalf. See 40 CFR § 52.21(u).

Because Hawaii’'s state inplenmentation plan |acks an
approved PSD program the applicable requirenents governing the
i ssuance of PSD permts in Hawaii are the federal PSD regul ations
at 40 CFR §8 52.21. See 40 CFR § 52.632. Although EPA Region I X
del egated adm ni stration of the PSD programin Hawaii to the
State, 48 Fed. Reg. 51,682 (Nov. 10, 1983); 54 Fed. Reg. 23,978
(June 5, 1989), PSD permts issued by Hawaii are federal permts.
Appeal s of those permts are accordingly governed by 40 CFR §
124.19 and are heard exclusively by the Environnental Appeals
Board. Furthernore, where a federal PSD permt is appealed to
the Board, the permt is not effective and constructi on may not
begin until the Board has di sposed of the appeal. 40 CFR §
124. 15

Because of the allocation of permt review authority to
t he Environnmental Appeals Board in the case of federal PSD
permts, | decline to review the nerits of PSD issues with
respect to such permts raised in a petition to veto under Title



V. As explained in tw previous orders responding to petitions
requesting EPA to object to DOH s issuance of a PSD/ Covered
Source Permt,

[Where EPA is the PSD permtting authority
(either directly or by virtue of a del egation
agreenent with a state or |ocal governnent) and a
party desiring to contest PSD issues could have
brought those issues to the Environnmental Appeals
Board under 40 CFR § 124.19 . . . | wll dispose
of Title V veto petitions in a manner that
preserves the Board’ s jurisdiction over PSD permt
appeals. In contrast, where a state or | ocal
governnment has a Sl P-approved PSD program and the
Envi ronnment al Appeals Board | acks jurisdiction to
entertain permt appeals, the nerits of PSD
issues are ripe for consideration in a tinely veto
petition under Title V.

In re Kawai hae Cogeneration Project(Order of the Adm nistrator
March 10, 1997); In re Hawaii Electric Light Conpany Ltd.’s
Project (Order of the Admnistrator, April 3, 1998).

1. PSD ISSUES

Under the PSD program a physical change or change in
the nmethod of operation at a najor stationary source which woul d
result in a significant net em ssions increase of any regul at ed
pol l utant constitutes a “major nodification” of the source, and
t he owner or operator nust obtain a PSD permt that neets the
requi renents of section 165 of the Act. See 40 CFR 88
52.21(b)(2) (i) & 52.21(i)(2). In particular, the permt nust
require the application of the best available control technol ogy
(“BACT”) to control em ssions of pollutants emtted in
significant amounts. 40 CFR § 52.21(j).

KCP's petition to object to the issuance of the MECO
Permt alleges that the PSD permt’s requirenent of water
injection and |l ow sul fur fuel oil is not BACT for oxides of
nitrogen and sul fur dioxide. KCP further objects that it is
i nproper to determne the applicability of BACT based on a
denonstration project that was bei ng conducted by MECO

Because of the Environnmental Appeals Board’ s excl usive
authority to review PSD determ nations, including determ nations
regardi ng BACT, with respect to federal permts, | deny KCP s
request that EPA revise or revoke the MECO Permt on the basis of
the allegations relating to the BACT determnation. As noted in



Kawai hae Cogeneration Project and the Hawaii Electric Light
Conpany Project, such a disposition of PSD issues in an appeal
under Title Vis not intended to address the nerits of a
petitioner’s clainms regarding PSD i ssues.

In reaching this conclusion, | further note that the
merits of KCPs clains with respect to the BACT determ nation
reflected in MECO s permt have been addressed by the
Environnental Appeals Board. See In re Maui Electric Co., PSD
Appeal No. 98-2, slip op. (EAB, Sept. 10, 1998). KCP s corporate
partner, \Waimana Enterprises, Inc. (“Wainmana”) made substantially
the sane all egations made here in its appeal to the Board.! The
Board has reviewed these all egations and deni ed Wai nana’ s

petition for review of the MECO permt. |d.
CONCLUSION
For the reasons set forth above, | deny KCP's petition

requesting the Admnistrator to object to the issuance of the
MECO Permt pursuant to CAA section 505(b).

Dat e Carol M Browner
Adm ni strat or

! I'n Maui_Electric Co., Winana was substituted as the petitioner in
KCP' s appeal to the Environnental Appeals Board requesting that the Board
review the MECO permt. The Board authorized the substitution of Wi mana for
KCP, observing anmong other things, that (1) there is a close corporate
relati onship between the two entities, (2) US. EPA Region I X treated the two
entities as the sane entity, and (3) no party deni ed having used the nanes KCP
and Wi nana i nterchangeably. See In re Maui Electric Co., PSD Appeal No. 98-2
(Order on Motion to Dismss) (EAB, Apr. 3, 1998).
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