( Copy. Si gned July 23, 1995, Janet Bearden for Kathie Stein)
MEMORANDUM

SUBJECT: Clarification of the Use of Appendix | of the Cean Air
Act Stationary Source Civil Penalty Policy

FROM Kathie A Stein (2242-A)

Air Enforcenment Division

of fice of Enforcenent and Conpliance Assurance
TO Regi onal Division Directors

Region IV recently rai sed questions concerning the Cean Air Act
Stationary Source Cvil Penalty Policy (general policy). Specifically,
t he Regi on asked whet her the Gravity Conponent in Appendix | ("The
Permt Penalty Policy") should be used in addition to the genera
policy's gravity conponent when cal cul ating the penalty anount, and
specifically, whether "size of the violator"” is included in addition
to the penalty anount as cal cul ated using the appendi x. The policy nay
be confusing because of a clerical error on page 3 of Appendix 7,
whi ch reads as foll ows:

The econom ¢ benefit conmponent and the gravity
component are added together to determine the prelimnary
deterrence anmount . This initial anpbunt should then be
adj usted, using the general stationary source civil penalty
policy factors which take into consideration individual equitable
consi derations (Part II11 of the general policy).

Thi s paragraph applied to Part 11l of Septenber 12, 1984 genera
Clean Air Act Policy Adjusting the Gravity Conponent, and to the |ater
policy revision in March 1987. The error occurred when the table of
contents was changed during the 1991 revision of the general policy.
Part 111 became parts I1.B.4. and IV, but the reference was
i nadvertently |l eft unchanged in the above passage in Appendix |. The
par agr aph shoul d read as foll ows:

The econom c benefit conponent and the gravity conponent
are added together to determine the prelimnary deterrence
anmount. This initial anount should then be adjusted, using the

general stationary source civil penalty policy Part I1.B. 4.,

Adjusting the Gravity Conponent, Part IIl, Litigation Risk, Part

IV, _Ability to Pay, and other rel evant adjustnents.

Therefore, Appendix | is to be used instead of Parts I1.B. 1.
through Part 11.B.3., which include the cal cul ati ons for actual or

possi bl e harm inportance to the regulatory schene, and size of

viol ator. However, the adjustnents to the gravity conponent contai ned
in Part I1.B. 4. (which was Part Il1 of the 1984 and 1987 policies) |,
still apply when Appendix | is used. These adjustnents include degree
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of willfulness or negligence, degree of cooperation, history of
nonconpl i ance, and environnental danmage.

As stated on page 2 of Appendix I, the gravity conponent is
cal cul ated based on the matrix in the appendi x, which assesses a
penalty based on an estimate of the total cost of air pollution
control at the source, tines the nunber of nonths of violation. If
there are no other violations for which the gravity conmponent of the
general policy applies, then you do not add the size of the violator

conponent fromPart 11.B.3. of the general policy. The reason is that
Appendi x | of the policy provides |arger penalties for |arger
viol ators, under the assunption that they will have |arger (and nore

expensi ve) control equipnent involved in the violation. The Appendi x |
matrix, in addition to the econom c benefit conponent, is intended to
provide a sufficient penalty to deter violations. However, if there
are other violations for which the general policy applies (e.g.,

em ssions violations), then "size of violator" is factored in as a
one-tinme addition to the proposed penalty.

If you have any questions concerning this or any other penalty
policy matter, you nmay direct themto M. Cary Secrest of ny staff at
(202) 564-8661.



