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SOUTHERN ENVIRONMENTAL LAW CENTER

43 BROAD STREET, SUITE 300 Facsvmlle 843-720-5240 ‘

Telephone 843-720-5270
‘ 'CHARLESTON, SC 29401-3051
June 7, 2013
Via Certified Mail
Return Receipt Requested
| o =
The Honorable John McHugh A @S I
Secretary of the U.S. Army §:j S & mMm
101 Army Pentagon _ =4 0= —~
Washington, DC 20310-0101 el N
The Honorable Bob Perciasepe =
Acting Administrator =~ & = i
U.S. Environmental Protection Agcncy — 2’4 -
Ariel Rios Building =~

1200 Pennsylvania Avenue, N.W.
Washmgton DC 20460

Notice of Intent to Sue over Violations of the Clean Water Act in Connection with rhe

Re:
Corps’ and EPA’s Approval of the Clydesdale Mitigation Bank

Dear Sirs:

We write on behalf of the South Carolina Coastal Conservation League (“the League™) to
notify you of our intent to bring suit against the United States Army Corps of Engineers ‘
(“Corps”) and the United States Environmental Protection Agency (“EPA”) for violations of the ‘ -
Clean Water Act (“CWA?” or “Act”), 33 U.S.C. § 1344 ef seq., in connection with (1) the Corps’ :
approval of the Final Mitigation Banking Instrument (“MBI Approval,” attached hereto as Ex. 1)
for the Clydesdale Club Mitigation Bank, (2) the Corps’ authorization for work in the waters of
the United States associated with this mitigation bank pursuant to Nationwide Permit 27, 77 Fed.
Reg. 10,275 (Feb. 21, 2012) (“NWP 27”) (“NWP Authorization,” attached hereto as Ex. 2),' and
(3) EPA’s May 31, 2012 concurrence in the approval (attached hereto as Ex. 3). The Corps and
EPA have violated Section 404 of the CWA, 33 U.S.C. § 1344, by approving the MBl and
issuing NWP 27 authorization in contravention of applicable law and regulations. : '

As discussed in more detail below, the Corps and EPA have failed in their duties under
- the CWA. Citizens are authorized to remedy these fmlures through the Act’s citizen suit

! The inodiﬁcations made to this !\_I'WP on February 21, 2012 do not affect the claims set forth in this notice letter.
See 77 Fed. Reg. 10,214-17 (Feb. 21, 2012) (discussing modifications made to NWP 27). o
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provision. 33 US.C. § l365(a) If the Corps and EPA do not take action within 60 days to -
remedy these violations of the CWA, the League will pursue litigation over these claims.?

| Background

On April 16, 2013, the Corps granted final approval to South Coast Mitigation Group,
LLC (“South Coast™) to establish the Clydesdale Club Mitigation Bank in the Lower Savannah
River watershed in South Carolina. The proposed site for the mitigation bank is a 694-acre tract
of land adjacent to the Savannah National Wildlife Refuge. This area, which historically was
comprised of freshwater wetlands, was impounded more than 200 years ago for purposes of
cultivating rice. Since the end of the rice era, it has been managed as a freshwater wetland.

** - South Coast proposes to breach the existing dikes and to remove the water control structures that

are used to manage the freshwater wetlands at issue in order to “restore” about 485 acres of tidal
» saltwater marshes in this area. :

.- Although South Coast characterizes its proposal as wetlands “restoratlon ” the pmJect
would instead be a conversion of valuable freshwater wetlands into saltwater wetlands. In fact, -
the Army Corps of Engineers has built a canal to supply fresh water to this very site, in order to
profect these freshwater wetlands from saltwater intrusion caused by harbor deepening. See, e.g.,
Water Use Agreement, June 10, 1969, attached hereto as Ex. 6; Ex. 1 (MBI Approva]l) at 10-11.
Thus, the Clydesdale Club Mitigation Bank proposal represents the dlsmanthng of prior Corps
mitigation efforts in the name of “restoration.”

‘State and federal agencies, including the U.S. Fish and Wildlife Service (“FWS”), the
National Marine Fisheries Service (“NMFS), and the S.C. Department of Natural Resources
(“SCDNR™), have each strongly objected to this proposal due to its mischaracterization as a
“restoration” project; and because it will result in the loss of valuable freshwater habitat.

The Co;'ps nevertheless made two unlawful authorizations necessary for the project to
proceed under Section 404 of the Clean Water Act. The first allows the project area to be used
asa mmgatlon bank, purporting to offset negative impacts caused by other Corps-permitted

activities in South Carolina. This approval violates the Corps’ own standards and criteria for the

establishment of such mitigation banks, set forth at 33 C.F.R.332.1 et seq. Corps regulations
clearly exclude projects such as this one from the definition of “restoration.” The second illegal
authorization was the decision to authorize this proposed bank under NWP 27. Regulations
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% Section 505(a)(2) of the CWA 33 U.S.C. § 1365(a)(2), prov1des that any cmzen may commence a civil actlon
“where there is alleged a failure of the Administrator to perform any act or duty under this Chapter which is not
discretionary with the Administrator.” In National Wildlife Federanon v. Hanson, 859 F.2d 313, 315 (4th Cir.
1988), the Fourth Circuit ruled that EPA and the Corps have thé hon-discretionary duty to regulate the discharge of
dredged or fill material into wetlands and to “make reasoned wetlands determinations.” /d. Although Section’
505(a)(2) only refers to the Administrator, the Fourth Circuit held that “[i]t is quite clear that both the Corps and the
EPA are responsible for the issuance of permits under the CWA and enforcement of their terms.” 1d

* The League is simultaneously filing a lawsuit under the National Environmental Policy Act and the Administrative
Procedure Act, and is further sending a notice of intent to sue for violations of the Endangered Species Act in
connection with the approval of the Final MBI and NWP verification. See Complaint, attached hereto as Ex. 4; ESA
Notice Letter, attached hereto as EX. 5. .



apphcable to all nationwide permlts as well as the specific terms of NWP 27, exclude habitat
“conversions” such as this project from their coverage.

The Corps’ decision was unlawful for one fundamental reason: characterization of the
project as wetlands “restoration” is wholly unsupported by the record. First, the project cannot
“restore” salt marsh to an area that has never been salt marsh. Second, this project would create
salt marsh only by eliminating rare and valuable freshwater wetlands. ~

"I  The Corps’ Violation of its Duties Under Section 404 of the CWA.

Section 404 of the CWA authorizes the Secretary of the Army to issue permits for the
discharge of dredged or fill material into “waters of the United States” when certain conditions
are met. 33 U.S.C. § 1344. The Section 404 permitting program is administered by the Corps.
The term “waters of the United States” includes wetlands. 33 C.F.R. § 328.3(b) (Corps); 40
CFR. § 232.2(r) (EPA). Unless exempted by section 404(f)(1), all discharges of dredged or fill
material into waters of the United States, mcludmg wetlands, must be authorized under a Section
404 permit issued by the Corps.”

a. MBI Apni'oval

When the Corps permits an activity pursuant to Section 404, the permit is often .
‘conditioned upon the performance of mitigation, to compensate for any unavoidable loss of ,
aquatic resources caused by the activity. Corps regulations establish standards and criteria “for _ ,
the use of all types of compensatory mitigation. . . to offset unavoidable impacts to waters of the :
United States authorized through the issuance of Department of the Army (“DA”) permits
pursuant to Section 404 of the Clean Water Act (33 U.S.C. § 1344) and/or Sections Sor10 of the
Rivers and Harbors Act of 1899 (33 US. .C. §§ 401, 403).” 33 C.FR. §332.1.

The preferred method: for accomplishing such mitigation is the sale of credits from
centralized “mitigation banks.” A mitigation bank is “a site, or suite of sites, where resources
(e.g., wetlands, streams, riparian areas) arc restored, established, enhanced, and/or preserved for
the purpose of providing compensatory mitigation for impacts authorized by DA permits. In
general, a mitigation bank sells compensatory mitigation credits to permittees whose obligation
to provide compensatory mitigation is then transferred to the mitigation bank sponsor. The
operation and use of a mitigation bank are governed by a mitigation banking instrument.” Id at
332.2. According to Corps regulations, mitigation banks are preferable to individual permit-
specific mitigation requirements, because “[m]itigation banks typically involve larger, more
ecologically valuable parcels, and more rigorous scientific and technical analysis, planning and
implementation than pernnttee—responsxble mitigation. Also, development of a mitigation bank
requires site identification in advance, prOJect-speclﬁc planning, and sxgmﬁcant investment of
financial resources that is often not practlcable for many m-heu fee programs.” 33 C.F.R. § ' ' ,
332.3(b)(2). T ' :

. Before a restoration project may be used as a nﬁtigation bank, the Corps must approve
the Mitigation Banking Instrument pursuant to the procedure laid out at 33 C.F.R. § 332.8. .
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1. The Corps erred in approving the project as “restoration »

The Corps’ compensatory mitigation regulations define “restoration” as “the
manipulation of the physical, chemical, or biological characteristics of a site with the goal of
returning natural/historic functions to a former or degraded aquatic resource. For the purpose of
tracking net gains in aquatic resource area, restoration is divided into two categories: re-
establishment and rehabilitation.” 33 C.F.R. § 332.2. Both re-establishment and rehabilitation
are defined as resulting in net gains in aquatlc resources. “Re-establishment results in rebuﬁdmg
_ a former aquatic resource and results in a gain in aquatic resource area and functions. .
Rehabilitation results in a gain in aquatic resource function, but does not result in a gam in
aquatic resource area.” Id Thus, any “restoration” project must “return| ] natural/historic
functions to a former or degraded aquatic resource,” and must result in a net gain in aquatic
resources. ' ,

The Corps’ MBI Approval fails to require that the project fit the above-described basic-
definitional criteria. Instead, the project will convert a freshwater wetland into a salt marsh.
“The [Savannah National Wildlife] Refuge . . . objects to using the term ‘restoration’ when this
is clearly conversion of one wetland type to another for the sole objective of selling mitigation
credits.” FWS Letter to Corps, Jan. 14, 2011 at 1, attached hereto as Ex. 7; see SCDNR Letter to
Corps, Dec. 9, 2011 at 4, attached hereto as Ex. 8 (*Conversion of wetlands does not equate to
restoration of wetlands.”); SCDNR Letter to Corps, August 7, 2012 at 2, attached hereto as Ex. 9
(“[T]he site will not be restored by the proposed activities, but it will be converted, and to the
detriment of 1mportant species. ”) (Emphasns in original).

) There isno restoratlon” where the pmject area has never been a salt marsh because the
Corps’ own regulations define restoration as furthering “the goal of returning natural/historic
functions to a former or degraded aquatic resource.” 33 C.F.R. § 332.2 (emphasis added).
Neither the Corps nor South Coast has shown that the project area was once a salt marsh, that the
project area is currently “degraded,” or that this project will result in net gains in aquatic
resource function or area. Id ; see, e.g., Ex. 7 at 2 (“The DBI itself confirms the area was tidal,
freshwater marsh in describing past land use of the area.”); SCDNR Letter to Corps, July 17,
2012 at 2, attached hereto as Ex. 10 (“Prior to the September 28, 2009 public notice the subject
property would have been classified as an impounded wetland. In fact, when it was impounded
it was a freshwater intertidal wetland and it has remained a freshwater impounded wetland for at
least 200 years.”) (Emphasis in original). : : ~ :

' The Corps recognizes that prior deepening of the Savannah Harbor has changed the
location of the saltwater/freshwater interface, resultmg in mcreased ‘salinity in the project area.
Ex. 1 at 1-2, 14 (MBI Approval). Yet the Corps does not recognize the necessity of protecting
freshwater resources from this unnatural saltwater intrusion. E.g. Ex. 1 at 14 (MBI Approval)
(noting the expected impacts of the SHEP, and concluding with no explanation that “the .
restoration of natural tidal flows on the project site is considered beneficial regardless of the
salinity.”). The Corps admits that the freshwater 1mpoundment is made possible by a previous
Corps mmgatzon project, id. at 10-11, but does not make clear that the essential purpose of this
project is to undermine that mitigation. ]d at 8. The MBI Approval also minimizes agency and



public commenter contentions that the project area is historically a freshwater marsh, which now .
requires protection from saltwater intrusion. /d at9. v : !

2. The Corps erred in failing to conslder the SIgmﬁcant negatwe lmpacts of
the project. . .

The Corps has insufficiently considered the loss of valuable freshwater wetlands that
would occur should this project go forward. As FWS stated, “485 acres of increasingly rare,
functional, intact tidal freshwater impoundments and the associated fish and wildlife functions
and values they are capable of providing will be impacted and irretrievably lost.” See FWS
* Letter to Corps, May 30, 2012 at 1, attached hereto as Ex. 11. The Corps responds to this and
similar comments by noting that “[t]he proposed mitigation bank is located on a portion of the
Savannah River/Back River that is dominated by tidal salt marsh.” Ex. 1 at 10, 16 (MBI
Approval) Such statements do not meamngfully address the loss of freshwaier wetlands and the
unique services they provide.

~Similarly, the Corps rejects requests that it require mitigation for the loss of these
wetlands, noting that projects covered by NWP- 27 generally do not require compensatory
mltlgatxon Ex. 1 at 11-12 (MBI Approval). This begs the question by assuming that NWP 27
coverage is appropriate. It is not, as wﬂl be explamed in greater detail below.

3. The Corps erred in failing to consnder the objections of sister agencies
and the public.

The Corps is required by law to meaningfully consider the objections and comments
lodged by its sister agencies and the public. The district engineer is required to give “full
consideration to any timely comments and advice of the [Interagency Review Team],” convened
as part of the required regulatory process for approval of mitigation banks. 33 C.F.R. §
332.8(b)(4). Further, “[t}he district engineer will seek to include all pubhc agencies with a
substantive interést in the establishment of the mmgatlon bank....” Id at (b)(2)

: Letters from FWS, NMFS, and SCDNR show that ﬂ1ese expert agencies had fundamental
concerns about the project, and ultimately did not concur in its approval. See Ex. 7 at 1 (FWS

_ “strongly objects” to this project.); Ex. 8 at 4 (“Permitting and establishment of this bank would
be an arbitrary and capricious action that will set an unnecessary precedent with multiple

unanticipated consequences based on the premise that mitigation banks can be approved on the

flimsy premise that wetland conversion equals wetland restoration.”). NMFS wrote that the

agency would have instituted formal ‘objection proceedings, had it been able to staff such an -

endeavor NMFS Letter to Corps June 7, 2012 attached hereto as Ex. 12 :

In its decision document, the Corps omltted the most unportant and fundamental
objection, which is that expert agencies consider this project a conversion, not a restoration. The
Corps states that “SCDNR and USFWS objected to the proposed project because they believe the
existing freshwater impoundment should be actively managed similar to the Savannah National -
Wildlife Refuge (i.e. to benefit freshwater fish and wildlife values).” Ex. 1 at 20 (MBI ;
Approval); see id. at 5-6. In fact, SCDNR and USFWS objected to the fundamental purpose of -
the project, stating that it is inappropriate for use as a mitigation bank because it represents a



conversion from one type of wetland to another, not a restoration. “We-do not believe the
proposed bank has potential to restore or enhance wetland functions. . .. We do not view this
issue to be fixable.” Ex. 8 at 4. “Fundamentally, we view this proposal as a conversion from
one wetland type to another, and not at all as a restoration.” SCDNR Letter to Corps, May 31,
2012, attached hereto as Ex. 13 This objection goes to the heart of the Corps’ approval of the
MBI. _

By minimizing and mlsrepresentmg the Obj ections lodged by these agencies in its
Approval document, the Corps has failed to accurately represent the unilateral nature of its
approval. See Ex. 1 at 6-16 (MBI Approval — “Public and Agency Comments”). -

4. The Corps erred by failing to use a watershed approach to mitigation.

Finally, the Corps has violated its regulatory mandate to use a watershed approach to
compensatory mitigation, by approving a service area for this mitigation bank that is much too
large. “In general, the required compensatory mitigation should be located within the same
watershed as the impact site, and should be located where it is most likely to successfully replace
lost functions and services . . ..” 33 C.F.R. 332.3(b)(1). See id. at 332.3(c)(1) (“The district
engineer must use a watershed approach to establish compensatory mitigation requirements in
DA permits to the extent appropriate and practicable.”); id. at 332.3(c)(1)-(2) (describing

watershed approach). The League and several agencies submitted comment letters pointing out

this violation, but the Corps’ answer to this concern simply notes the lack of adequate mitigation
elsewhere — assuming without explanation that the present project is, in fact, adequate mitigation,
and continuing to ignore the regulatory mandate to use a watershed approach. Ex. 1 at 24 (MBI
Approval) - :

b. NWP 27 Authorizatlon

There are two types of Section 404 permits: individual permits that authorize specific
activities on a case-by-case basis, and general permits that provide standing authorization for all
activities that fit the description in the permit. See 33 U.S.C. § 1344 (a), (¢). “Nationwide”
permits are available only where the authorized activities will have minimal adverse cumulative
or individual effects on the environment, are noncontroversial, and are in the public interest. See
33 C.F.R. § 330.1; 64 Fed, Reg. 39,348 (July 21, 1999); 77 Fed. Reg. 10,185 (Feb. 21, 2012)
(“NWPs authorize activities that have minimal individual and cumulative adverse effects on the
aquatic environment that would likely generate little, ;f any, pubhc comment if they were
evaluated through the standard permit process with a full public notice.”). Moreover, “[n]o
activity is authorized under any NWP which is hkely to duectly or indirectly Jeopa.rdltze the
continued existence of a threatened or endangered specles of a species proposed for such
designation . . . .” Nationwide Permit General Conditioris, Condition 18, 77 Fed. Reg 10,283
(Feb. 21, 2012)

If the Corps “finds that the proposed act1v1ty ‘would have more than minimal individual or
~ cumulative net adverse effects on the environment or otherwise may be contrary to the public

[interest,” it must “modify the NWP authorization to reduce or eliminate those adverse effects, or

[ instruct the prospective permittee to apply for a regional general permit or an individual
permit.” 33 C.F.R. § 330.1(d); see id. at 325.2(e)(1)(i). In contrast to nationwide permits,

&



individual permits require an evaluation of the publlc interest, mcludmg foreseeable beneﬁts and
detriments or the potential for alternative locations. See id. § 320.4(a)(2).

1 The Corps erred by authonzmg a pro;ect with significant adverse effects
under a nationwide permit. : :

The agency letters quoted above demonstrate the significant negative environmental
impacts that are expected to occur as a result of this project, which preclude lawful coverage
under any nationwide permit. See, e.g., Ex. 7 at 2 (explaining that “[t]he conversion of this area
into saltmarsh” will result in “fewer species of a different suite with an overall reduction in bio-
* diversity” and “will be detrimental to the diversity and productivity of the watershed.”). These
letters show that the project at issue has more than the “minimal adverse” environmental effects
acceptable under nationwide permits. The Corps’ faulty ESA “no effects” determination also
precludes nationwide perxmt coverage. NWP General Conditions, Condition 18, 77 F cd Reg

10283 (Feb. 21,2012).* | | | ;

Further, the Corps has violated the general conditions apphcable to all nationwide
permits by failing to require compensatory mitigation for the loss of valuable freshwater
wetlands, and by failing to consider comments from federal and state agencies. See supra
(discussing failure to mitigate for loss of aquatic resources and failure to respond to agency
comments); NWP Condition 23, 77 Fed. Reg. 10,285 (Feb. 21, 2012) (requiring that the
permitted activity avoid and minimize adverse effects, include mitigation to minimize such
adverse effects, and, at a minimum, one-for-one compensatory mitigation for all wetland losses

- exceeding one-tenth of an acre.); NWP Condition 31(d), 77 Fed. Reg. 10,287 (The district
engineer must “consider any comments from federal and state agencies concerning the proposed
activity’s compliance with the terms and conditions of the NWPs and the need for mitigation,”
and must “indicate in the admlmstratlve record . . . that the resource agencies’ concerns were -
considered.”). : ' o

2. The Corps erred by authorizing the project under NWP 27, which is
limited to “restoration, establishment and enhancement” activities.

Not only is it unlawful to use a general permit to authorize a project with such significant
adverse impacts, but the nationwide permit at issue in this case - NWP 27 — is simply not
applicable here. NWP 27 is limited to restoration, establishment and enhancement activities that
“result in net increases in aquatic resource functions and services.” NWP 27. See 77 Fed. Reg.
10,188 (comments to Feb. 21, 2012 NWP modlﬂcauons) (“Innovative mmgatlon proposals may
also be authorized by NWP 27, as long as those activities result in net increases in aquatic .
resource functions and services and satlsfy the ‘other terms and conditions of that NWP.”) NWP
27 is not available to authorize “the convers1on of a stream or natural wetlands to another aquatic

habitat type.” Id.

As described in greater detail above, this project does not qualify as restoration, and is
unlikely to result in net increases in aquatic resource functions and services.

* See Ex. 5 (ESA Notice Letter).



For a number of reasons, the proposed mitigation bank and final MBI should not -
‘be approved under a NWP 27. First, NWP 27 should be used for activities that .
restore, enhance, or establish wetlands provided those activities result in net
increases in aquatic resource functions and services. The proposed bank would
restore, enhance or establish nothing; it merely would change the functions and
services that already are provided by the existing wetlands at the site. . . . [TThe
conversion wetland functions and values are no more valuable than the exlstmg
wetland functions and values. o :

Ex. 9 at 3. See Ex 7at4 (“DNR does not believe a Nationwide 27 is the appropriate permit to
use since the proposed § prog ect will not result in wetland restoration. ”)

The comments to recent revisions of NWP 27 are in accord w1th the mltlgatlo»n bank
regulations defining restoration as the “returning” of “natural/historic conditions to-a degraded or
former resource.” 33 C.F.R. § 332.2. Those comments confirm that “re-establishment of
submerged aquatic vegetation or emergent tidal wetlands” are authorized only “as long as those
shallow water habitat and wetland types previously.existed in the project area.” 17 Fed. Reg.
10,215 (emphasis added). The project area at issue here has never been a salt marsh; rather, it
has always provided valuable freshwater wetland ecological services.

Because the project is not a restoration project, and for all of the other reasonﬂ articulated

herein, the Corps’ has v1olated its Section 404 duties.

¢ The 404(b)(1) Guidelines

- Issuance of all Section 404 permits is subject to the Section 404(b)(1) Gl;idélines found at
40 C.F.R. § 230 et seq. - These guidelines provide, inter alia, that no discharge of dredge or fill
material may be permitted if there is aless damaging “practicable alternatiye” available, or.if'it -

- will “cause or contribute to significant degradation” of waters of the United States. 40 C.F.R. § :

230.10. The Section 404(b)(1) Guidelines further provide that “the degradation or destruction of
special aquatic sites is considered to be among the most severe environmental impacts covered

" by these Guidelines. The guiding principle should be that degradation or destruction of special
sites may represent an irreversible loss of valuable aquatic resources.” 40 C.F.R. § 230.1.
Wetlands are considered “special aquatic sites” under the Guidelines. 40 C.F.R. § 230. 41,

If implemented, South Coast’s mitigation bank would completely eliminate a valuable
and rare freshwater wetland. The resulting saltwater-habitat cannot justify or make up for this
loss. The Corps’ approval of the MBI pursuant to its mitigation banking regulations and NWP
27 fails to account for the “irreversible loss of valuabje aquatic-resources,” 40 C.F.R:230.1,
involved in South Coast’s proposal.: The approvals thereby violate the 404(b)(1) Guidelines
rmhtatmg against “s1gn1ﬁcant dcgradatlon” and manda\tmg speclal ptoteomon for. weﬂ‘ands

: SR .*,ff S I L R
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II1. EPA’s Violation of vItsj.D.uties undef theClean WaterAct h

On May 31, 2012, EPA issued its “concurrence with the Clydesdale Club Mitigation
Bank.” Ex. 3. Pursuant to the U.S. Court of Appeals for the Fourth Circuit’s decision in



National Wildlife Federation v. Hanson, 859 F.2d 313, 315-16 (4th Cir. 1988), “[i]t is quite clear
* that both the Corps and the EPA are responsible for the issuance of permits under the CWA and
enforcement of their terms. .. . The EPA is ultimately responsible for the protection of
wetlands.” According to the Fourth Circuit, the Clean Water Act’s citizen suit provision “should
be interpreted . . . to allow citizens to sue the Administrator and join the Corps when the Corps
abdicates its responsibility” under the CWA. Id. at 316. Because it has sanctioned the Corps’
failures here and abdicated its ultimate respons:blhty to protect wetlands, EPA is also liable for
the violations alleged herein.

IV. Conclusion

The Corps’ and EPA’s approval of the Final MBI and authorization pursuant to NWP 27
violate Section 404 of the CWA. If the Corps and EPA do not act within 60 days to correct the
violations described in this letter, the League will pursue these claims in litigation in federal
court. ' ' '

Pursuant to 40 C.F.R. §§ 135 2 135.3, you are hereby notified of the name and address
for the orgamzatxon giving this notice:

Dana Beach

Executive Director

SC Coastal Conservation League
P.O. Box 1765

Charleston, SC 29402

(843) 723-8035

In the meantime, if you have any questions or would 11ke to discuss this matter, please
feel free to contact the undersigned at 843-720-5270 or Southern Environmental Law Center, 43 -
Broad Street, Suite 300, Charleston, SC 29401.

 Sincerely, :

' ChnstopherK DeScherer

ce: The Honorable Enc H Holder, Jr Attorney General of the United States
LTC Edward Chamberlayne, U.S: Army Corps of Engineers, Charleston District
LTG Thomas P.-Bostick, Chief of Engineers, U.S. Army Corps of Engineers -
A. Stanley Meiburg, Acting Regional Administrator, EPA Region 4
Catherine Templeton, Director, SC Department of Health & Environmental Control
Ellison D. Smith, Smith, Bundy, Bybee & Barnett, P.C.
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Exhibit 1




DEPARTMENT OF THE ARMY
CHARLESTON DISTRICT, CORPS OF ENGINEERS
) 69-A HAGOOD AVENUE
! CHARLESTON, SOUTH CAROLINA 29403-5107 -
—==AS”  REPLY TO
ATTENTION OF

Regulatory Division

South Coast Mitigation Group, LLC .
Attn: Mr. Murphy McLean -

Post Office Box 1541

Lake City, Flotida 32056

Dear Mr. McLean:

This letter is to inform you that the Charleston District, Corps of Engineers (Corps) has
reviewed and approved the Final Mitigation Banking Instrument (MBI) dated June 2012, for the
Clydesdale Club Mitigation Bank. In addition, the Corps has.issued a Nationwide Permit 27
(NWP 27) verification letter authorizing work in waters of the United States associated with the
restoration of aquatic resources on the mitigation bank site. As bank sponsor, you are required
to comply with the approved MBI, the terms and conditions of your NWP 27 verification letter,
and the Corps’ regulations regarding compensatory mitigation (33 CFR 332).

The Clydesdale Mitigation Bank is a variable credits mitigation bank and has the
potential to generate a maximum of 2,112.4 salt marsh restoration and enhancement credits,
and a maximum of 303.1 salt marsh preservation credits, Mitigation credits were calculated
using the Proposed Mitigation Worksheets from the Charleston District's 2002 Standard
- Operating Procedures for Compensatory Mitigation. Please note the number of mitigation

credits is dependent on several factors, such as the ability of the bank sponsor to document the
- success of the mitigation activities, and the control and location factors that are discussed and
identified in Section 12 and Appendix O of the approved MBI.

The bank sponsor accepts all risk, liability, and responsmility for the success of all
mitigation activities associated with the approved mitigation bank. Likewise, the bank sponsor
must prepare and submit annual monitoring reports to document whether the preservation areas
(189.46 acres) and the restoration areas (487.55 acres) on the project site meet the necessary
interim and final performance standards. When credits are debited, the bank sponsor must
calculate and record both the number of credits and the number of acres consumed by each
credit transaction. When all 677.01 acres have been consumed, no more credits may be sold
from this mitigation bank.

From the Corps’ perspective, the next steps in the establishment of the approeved
mitigation bank include recording the conservation easement to protect the mitigation bank site,
marking the boundary of the site with permanent signs, and executing the necessary financial
assurances. Once these tasks have been completed, the Corps will be in a position to approve
Credit Release 1. We look forward to working with you to ensure the Clydesdale Mitigation
Bank comphes with the requurements of the approved MBI.
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If you have any questions regarding this matter, please do not heéitate to contact me or
the project manager, Mr. Nat Ball, at 843/329-8044 or toll free at 1-866/329-8187.

Enclosure
Copy Furnished:

Mr. Alton Brown _

Resource+Land Consultants ,

41 Park of Commerce Way, Suite 303
Savannah, Georgia 31405

Sincerely,

Edward P. Chamberia

Lieutenant Colonel, U.S. Army i
Commander and District Engineer
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Application SAC 2009-00756
CESAC-RD-SP
MEMORANDUM FOR RECORD

SUBJECT: Departmem of the Army Environmental Assessment Pubh(, Imelest Review, and
Statement of Findings for the Clydesdale Mitigation Bank.

P.ro osed action as described in the public notice

Bank Sponsor

South Coast Mitigation Gr oup LLC
Attn: Mr. Murphy McLean

Post Office Box 1541

Lake City, Florida 32056

Waterway & Location

The proposed project is located adjacent to US Highway 17 and the Back River portion of the
Savannah River in Jasper County, South Carolina.

Latitude North: 32.127661° Longitude West: -81.069595°

Background

According to a Cultural Resources Survey of Cl ydesdalc Piantatmn 'ﬂact dated November 2011,
the project site was developed as a rice plantation more than 150.years ago. The original earthen
embankments, water control structures, and ditches were used to manage the project site for rice
production. Based on a 1931 aerial photograph, these rice fields were abandoned more than 80
years ago. The earthen embankment that separates the salt marsh on the project site from the

~ freshwater impoundment on thie project site was constructed during the 1950s. A borrow pit that

was excavated inside the existing freshwater 1mpoundmcnt was probably used to obtain fill
material for Us. nghw ay 17.

The freshwater impoundment on the project site has primarily been managed for private
recreation since the 1950s. As a result of the modifications to the original rice fields, such as the
borrow pit described above and the freshwater canal described below, SHPO determined that the
embankments and water control structures associated with the existing freshwater impoundment
are not considered eligible for the National Register of Historic Places. However, cultural
resources and a cemetery that were identified inside the e)ustmg freshwater lmpound ment will b
protected as part of the proposed mitigation bank sne ‘ ;

According to the Savannah District, Corps of Lngmeers, the Savaﬂnah l—Iarbor Dccpemng and
Sediment Control Works Projects (38-foot channel): were constructed during the 1970s and
moved the saltwater/freshwater interface more than six miles upriver. Asa result, areas that are
subject 1o the ebb and flow of the tide near the project site were converted from freshwater marsh
to salt marsh. In order to mitigate for these impacts to the Savannah National Wildlife Refuge
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(SNWR) and private properties that manage freshwater ivmpoundments adjacent to the Back
River, the Federal project included the construction of a freshwater canal.

The existing freshwater canal carries water from approximately 8 miles upriver to the SNWR
and the mitigation bank site. Freshwater enters the project site through water control structures
that are located at the northwestern end of the existing impoundment. Cross.dikes and water
control structures that ave located inside the impoundment are used to manage water levels

" within individual fields for recreational purposes (hunting, fishing, etc). Once the freshwater

passes through the project site it is released into the Back River through water control structures
that are located at the southeastern end of the existing impoundment. The ability of the
sponsot/property owner to manage the freshwater impoundment on the project site is dependent

“on the maintenance of the existing freshwater canal by the Federal government.

As described below; the earthen embankment and water control structures that are located
adjacent to the Back River prevent natural tidal flows from entering the freshwater.impoundment
on the project site. Areas on the project site that are subject to the ebb and flow of the tide
currently support salt marsh vegetation.

Exlstmg Conditions '
The project site consists of 208 acres of tidal sah‘ marsh and 485 acres of freshwater

impoundment (a former rice field) that is currently managed for recreation (e.g. hunting, fishing,
etc). Earthen embankments, water control structures, and ditches on the project site enable the
property owner to manage hydrology within the existing freshwater impoundment. Individual
fields can be flooded or drained for different recreational uses. As shown on Figure 5 in the

"MBI, the habitat within the freshwater impoundment includes an open water pond, a flooded

field, mowed fields, forested wetlands, shrub/scrub wetlands, and forested uplands.

The property owner uses freshwater from an adjacent canal to raise or lower water levels within
the individual fields. They can flood a mowed field, or drain a flooded field and plant crops to
meet their specific recreational needs. For the purpose of our review, the project site consists of
208 acres of salt marsh that is subject to the natural ebb and flow of the tide, and 485 acres that is

managed for recreation. The property owner has the ability to drain, flood, plant, mow, etc the

area within the existing freshwater impoundment. As described below; the proposed mitigation
plan consists of eliminating these manarrement activities and restoring namraJ tidal flows and

vegetatlon on the prOJect su:e

Proposed Project -

~The proposed project-consists of the estabhsinnent and operanon ofa salt marsh miti gatmn bank.
The proposed mitigation activities include the ‘preservation of 208 acres of existing tidal salt -

marsh, and the restoration of 485 acres of tidal salt marsh. The mitigation work plan includes the
removal of an exxstmg earthen embankment and water contro] structures to restore natural tidal
flows and vegetation on the project site and the placement of fill material in the adjacent ditches
to restore natural elevations. As decided in a separate Memorandum for Record (Nationwide -
Permit 27 Verification) dated April 16, 2013, the proposed activities in waters of the U.S.

comply with the terms and conditions of NWP 27. Therefore, no additional authonzahon is
required from the Corps for the bank sponsor 1o perform work in waters of the U.S.



1.5

3.1

3.2

SAC 2009-00756 - e ,

Once the earthmoving work is completed, the bank sponsor will monitor the project site to
confirm that degree, duration, and periodicity of inundation and saturation are comparable with
the reference sites, and to confirm that appropriate vegetation, such as black needle rush and salt
marsh cord grass, naturally regenerates on the project site. Provided the proposed work is

- conducted in accordance with the approved MBI and the mxtxgatnon activities are determined to

be successful, mitigation credits will be released and the bank sponsor will be allowed to sell
credits to offset unavoidable adverse impacts to waters of the U.S. authorized by Department of
the Army.(DA) permits within the approved service area.

Project Purpose and Need

In accordance with regulations that were jointly pubhshed by the Corps of Engineers (33 CFR
332) and the Environmental Protection Agency (40 CFR 230), the bank sponsor has submitted a
proposal to establish and operate a salt marsh mitigation bank in the Lower Savannah River
watershed (USGS 8-digit Hydrologic Unit Code 3060109) and the Sea Islands/Coastal Marsh
ecoregion of South Carolina, Mitigation credits generated by the proposed project would be
used to offset unavoidable adverse impacts to waters of the U.S. authorized by DA permits
within the approved setvice area. :

The bank sponsor is responsible for determining whether the proposed mitigation bank is
economically viable, including whether there is/may be sufficient demand for the mitigation
credits within the approved service area in the future. From the Corps’ perspective, the
watershed will benefit from the preservation of existing aquatic resources and the restoration of
aquatic resource functions and services on the project site whether or not the bank sponsor sells
any of the mitigation credits generated by the prOposed proj ect,

Author:gx
Section 10 of the Rivers and Harbors Act of 1899 (33 U.S.C. §403).

X Section 404 of the Clean Water Act (33 U.S.C. §1344).

A%

' [E]] Section 103, Marine Protection, Research and Sanctuaries Act of 1972 (33 US.C. 1413).

Other (described below)

Scope of Analysis and Public Involvcment v

This scope listed in sections 3.1 — 3.3 represent the scope of the final project description, which
may differ from the. initially proposed project. If appl:cablc' Lhcmges fo the mmal!y propoved
pro;ect will be detailed in sections 3 and 4.

National Environmental Policy Act (NEPA) Scope: The proposed project consists of
establishing and operating a mitigation bank that will restore and/or preserve aquatic resources.
and upland buffers on the p:ogect site. Ther efore: the NEPA scope of analysxs consnsts of the
entire project site. RN : . ;
National Hlstonc Preservatmn Act (NH“PA) Area of Potcntnal Effect (APE) T he proposed'
project consists of establishing and operating a mitigation bank that will restore and/or preserve

aquatic resources and upland buffers on the project site. Therefore, the NHPA review area
consists of the entire project site,
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Endangered Species Act (ESA) Action Area: The proposed project consists of establishing
and operating a mitigation bank that will restore and/or preserve aquatic resources and upland
buffers on the project site.. Therefore, the action area consists of the entire project site.

Mitigation Bank Review Process: In accordance with the Mitigation Rule (33 CFR 332), the
Charleston District has established an Interagency Review Team (IRT) that reviews
documentation for the establishment and management of all proposed mitigation banks.

Interagency Review Team (IRT): The Corps, EPA, U.S. Fish and Wildlife Service (USFWS),
National Marine Fisheries Service (NMFS), Natural Resources Conservation Service, S.C..
Department of Archives and History (SCDAH), S.C. Department of Health and Environmental
Control (SCDHEC), and the S.C. Department of Natural Resources (SCDNR) participate in the
IRT.

The Corps’ representative serves as the Chair of tBe IRT and is responsible for determining the.
completeness of submittals (Prospectus, Draft MBI, Final MBI), scheduling site inspections,

. issuing Public Notices for proposed mitigation banks, coordinating with the bank sponsor and the

IRT, etc. As a member of the IRT, the Corps works directly with the other regulatory and
resource agencies to review mitigation bank proposals and to make recommendations to 1mprovc ‘

the overall quality of the associated mitigation work plans.

However, the Corps cannot delegate its responsibility to authorize‘ mitigation banks in
accordance with the Mitigation Rule (33 CFR 332). Although the Corps considers the comments
and the written feedback that are submitted by. the other members of the IRT, the Corps must
independently evaluate and make decisions regarding proposed mitigation banks.

“Draft Prospectus: A draft prospectus was submitted by the sponsor on May 1, 2009. The draft

Prospectus was reviewed by the Corps and forwarded to the other members of the IRT. In
addition, the sponsor presented information.about the proposed project at the July 2009 IRT

- meeting. Based on the available information, the IRT recommended that the bank sponsor

prepare and submit a complete Prospectus for the pmposed pro;ect

Prospectus: A revised prospectus dated Sepiember 2009 was submmed to the Corps by the
sponsor. -The complete Prospectus was reviewed by the Corps and forwarded to the other
members of the IRT prior to the issuance of a Public Notice for the proposed mitigation bank.

Public Notice: A 30-day Public Notice'was jssued on September 28, 2009, to provide adjacent -
property. owners, members of the public, organizations, and other interested parties an
opportunity to comment-on the proposéd mitigation bank. The Public Notice stated, *[The work ;
required to complete the restoration and enhancement of aquatic resources located on the i
mitigation site may be authorized under Nationwide Permit #27 after final review by the Corps,

~ thé South Caroliha Department of Health and Environmental Control and the Interagency

Review Team.” Written comments regarding the review and approval of the proposed mitigation -
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bank that were received in response to the public notice were forwarded to the bank sponsor on
November 5, 2009. In addition, the Corps and the IRT conducted a site inspection on Novamben
6, 2009. v .

Initial Evaluation: The Corps revwwed comments that were recelved in response to the public
notice and provided written feedback to the sponsor on November 9,2009. Based on the
available information, the Corps determined that the proposed mitigation bank has potential for
providing appropriate compensatory mitigation for activities authorized by DA permits. In
accordance with the Mitigation Rule, the Corps informed the bank sponsor that they may
proceed with the preparation of a draft Mitigation Banking Instrument (MBI). Based on the
positive feedback from the Corps and IRT, the bank sponsor elected to purchase the project site
and to invest additional capital in the establishment of a mitigation bank. :

Draft Mitigation Banking Instrument (MBI): The bank sponsor submitted a Baseline
Monitoring and Functional Assessment Report dated April 2010 and a draft MBI dated
November 2010 to the IRT, Each time a document was submitted by the bank sponsor to the
Corps, it was distributed to the IRT for a 30-day comment period and it was discussed at the next
IRT meeting. During the IRT review process, several agencies unexpectedly reversed their
positions regarding the proposed project after the Corps notified the bank sponsor that they
should prepare a draft MBI and the bank sponsor purchased the mitigation bank site. The bank

~-sponsor was provided copies of the agencies written comments and objections regarding the

proposed project, and the Corps directed the bank sponsor to revise the draft MBI in an effort to
address these issues. A revised MBI dated March 201 1was submitted to the Corps and the IRT.
Based on this additional information, the Corps recommended on April 15, 2011 that the bank
sponsor prepare and submlt a Final MBI for the proposed project. _

Final MBI: The bank sponsor submitted a hnai MBI dated October 2011 to all the members of

the IRT, which was distributed to the IRT for a 30-day comment period and was discussed at the
December 7, 2011, IRT meeting. The Final MBI included a cover letter explaining how they
attempted to address written comments and objections regarding the proposed project. Based on
written comments and the discussion at the IRT meeting, several members of the IRT stated that
their agency would not approve the proposed mitigation bank under any circumstances. Since
the IRT was unable to reach a consensus, the bank sponsor was asked to revise the Final MBI in
an effort to address specific issues that were required for the Corps to make a final decision. The
bank sponsor submitted a revised MBI dated March 2012 and the Corps notified the other
members of the IRT on May 17, 2012, that the Cofps was planning to approve the Final MBI.-
EPA concurred with the Corps’ decision and executed the:signature page for-the Final MBI.
NMFS, USFWS, SCDHEC, SCDNR, and SHPO submitted written comments indicating that
they objected to one or more aspects of the proposed:project. :As described in Section 4.8, the
Final MBI dated March 2012 was revised to.address SHPO’s and SCDHEC’s concerns. The
most recent version of the Final MBI dated June 2012 is the one that is bemg reviewed and .
approved by the Corps at this time.

Dispute Resolution: From the Corps’ perspective, the majdritﬁf of the issues and objections
described in Section 5.0 below were discussed and debated by the IRT more than once during
our review of the proposed mitigation bank. In general, SCDNR and USFWS both objected to
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the proposed project due to.their position that the existing freshwater impoundment on the
project site should be managed similar to the Savannah National Wildlife Refuge. NMFS and
SCDHEC both stated that the proposed restoration activities would restore aquatic resource
functions and services. However, they both objected to the number of mitigation credits
generated by the proposed project, and NMFS$ also objected to the size of the proposed service
area. SHPO requested that the bank sponsor clarify language in the draft conServation easement
regarding the protection of archeological sites and a former cemetery on the project site. The
Corps forwarded the bank sponsor the agency comment letters and advised the bank sponsor that
SHPO’s concerns regarding the draft conservation easement must be addressed.

The bank sponsor worked with the Corps and SHPO to revise the draft conscrvation easement
and address SHPO’s concerns. In addition, the bank sponsor worked with SCOHEC to address
their concerns regarding the overall number of mitigation credits generated by the proposed
mitigation bank. From the Corps’ perspective, the proposed fevisions to the Final MBI clarify
the specific regulations that protect cultural resources on the project site and reduce the number
of credits generated by the proposed mitigation bank. The Corps forwarded the revised MBI
dated June 2012 to the other members of the [RT on July 3, 2012. The Corps advised the other
members of the IRT that the revised MBI met our needs, and were planning to approve the
proposed mitigation bank over their objections. Since the EPA signed the Consensus Statement
and the Signature Page for the previous version of the MBI, they were asked to review the
proposed changes and to sign.a new Consensus Statement and Signature Page referencing the
Final MBI dated June 2012. In addition, SHPO and SCDHEC withdrew their previous '
objections and signed the new Consensus Statement and Signature Page in the Final MBL

Since EPA signed the Final MBI, and USFWS and NMFS elected not to forward the proposed
project to their Regional Administrator/Regional Director, the proposed project was not elevated
for higher level review in accordance with 33 CFR 332.8(e). The proposed mitigation bank is:
being revxewed and approved by the Corps over the objections of USFWS, NMFS, and SCDNR.

Public and Agency Comments' Written comments that were submitted in response to the
Public Notice (Prospectus), the draft Mitigation Banking Instrument (MBI), and the Firial MB!
are summatized below and were considered during our review and approval of the proposed
mitigation bank. Many of the issues identified in written comments were discussed and debated
more than once by the members of thc ’ERT during monthly meetmgs

The’ (“ozps forwarded thc bank sponsm a h'u dcopy of each comment letter and provided the bank
sponsor-with additional written guidancé fegarding major issues that had to bé resolved in order
to complete the review of the proposed project. As describéd above, the bank sponsor was
required to revise both the draft MBI and the:Final MBIL. The Corps believes the bank sponsor
has addressed the public and agency- cam;mms to the maximum extent practtc able in the ﬁna!
MBI for the pmposed mitigation bank. -

Baseline Monitoring and Functional Assessment Report (BMFAR) — The Corps and several
members of the IRT objected to the findings of the original Baseline Monitoring and Functional
Assessment Report (April 2010). Specifically, the Regional Guidebook for Applying the
Hydrogeomorphic Approach to Assessing Tidal Fringe Wetlands Along the Mississippi and




SAC 2009-00756

Alabama Gulf Coast (HGM) and the Required Mitigation Credit Worksheets from the Charleston
District’s Standard Operating Procedures for Compensatory Mitigation cannot be used to
evaluate the existing condition of the managed freshwater impoundment on the project site.

The Final MBI correctly uses HGM to evaluate the existing condition of the reference sites and
the tidal salt marsh on the project site. As described below, some of the data that was included in
the BMFAR was gathered in 2009/2010 and had to be updated. The Corps required the revised
baseline data report to be submitted for review and approval prior to conducting any miti gation
activities on the project site.

Contaminated sediment- One agency stated that the project site consists of an existing salt marsh

and a managed freshwater impoundment that was originally used to grow rice (agriculture) and
has been managed for wildlife habitat (recreational hunting). In addition, a portion of the project
site appears to have been excavated to obtain fill material. They expressed concern about the
potential for contamination on the project site as a result of these anthropogenic alterations.

The Corps also noted that a natural gas pipeline 'is located parallel to Savannah River and passes

‘through the mitigation bank site. This pipeline is underground and there is no indication that

there have been any leaks or discharges on the project site. In addition, the proposed work will
not disturb any sediment that is located immediately adjacent to the existing natural gas pipeline.

‘The proposed mitigation activities consist of excavating an existing earthen embankment,

removing water control structures, and placing the excavated material into the adjacent man- -
made ditches on the mitigation bank site. From the Corps’ perspective, the earthen
embankments on the-project site were constructed using material that was excavated.from these
ditches, and this material is being returned to these ditches in order to restore natural hydroiogy
and the land surface elevation. .

The Corps does not beiieve the proposed restoration activities have the potential to adversely
impact humans or aquatic life. For more than 30 years fresh water that was used to flood the
project site for wildlife management has been discharged into the Savannah River through the
existing water control structures. There is no indication that the discharge of water from the
project site has adversely impacted the adjacent salt marsh. Likewise, there is no reason to
believe that restoring natural tidal flows on the project site will adveisely impact the adjacent
marsh. Based on the past and current land uses, sedunent testing is not consndered necessary for
the proposed project.. Ll - :

Credit release schedule- One agency stated that they are concerned about mitigation credits being
used to offset unavoidable adverse impacts prior to:.the bank sponsor demonstrating success. The
Charleston District uses a standard credit release scheduile for mitigation banks.. The initial credit
release is dependent upon the Corps approving the Final MBI, the bank sponsor recording a
conservation easerment, and the bank sponsor documentmg th'\t the necessary financial
assurances are in place. : , ,

Ecological suitability of the site- One agency stated that the elevation of the managed freshwater
impoundment on the project site appears to be lower than the elevation of the salt marsh that is

PN
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located outside the earthen embankment. They stated that it will be difficult to establish tidal
marsh vegetation on a large portion of the project site, and it will be decades before natural

_processes lesult in significant increases in marsh elevation.

- The project site currently c:onsists of salt marsh (preservaticn areas) and a managed freshwater

impoundment. The proposed mitigation activities include removing an existing man-made

_ earthen embankment, placing the excavated material into the ad]acent man-made canals, and

removmg water control structures to-allow the unrestricted flow of tidal water on the project site.

The natural areas that surround the mitigation bank site are subject to tidal ﬂows and are also
dominated by salt marsh vegetation. Although we appreczate concerns about the ability of the
project site to support and/or develop salt marsh vegetation in a timely manner, the Corps
recognizes the location and the landscape position of the mitigation bank site as conducive to the
restoration, development, and the long-term sustainability of a healthy salt marsh.

Financial assurances- The Corps and several members of the IRT expressed concern about the
need for financial assurances. - The Final MBI includes cost estimates for the construction,
monitoring, and long-term management of the project site. The bank sponsor will be requued to
submit the necessary financial assurances prior to recéiving any credit releases

Freshwater Control System- The emslmg freshwater canal that is located adjacent to the northern
end of the proposed mitigation bank was constructed by the Savannah District, Corps of

‘Engineers. According to the Savannah District, this freshwater canal is a portion of a Freshwater

Control System that extends approximately 8 miles upstream and is currently undergoing’
rehabilitation. The Savannah District sated that the earthen embankment and water control
structures that separaté the project site from the existing freshwater canal must remain intact to
prevent any adverse impacts to the existing Federal Project. Iimpacts to these structures are not’
required to restore aquatic resources within the freshwater impoundment on the project site.

Since one of the primary goals of the proposed mitigation bank is to restore natural tidal flows on
the project site, the:bank sponsor has stated that these water control structures will no longer be
used (to obtain freshwater) if the mitigation bank is approved. From a long-term management
perspective, the bank sponsor requested authorization to replace the existing water control
structures with earthen plugs. However, the Savannah District stated that a separate evaluation
of potential impacts to the existing Federal project wouid be required to obtain authorization to
modify or alter the existing earthen embankment or water control structures. :

Based.on preliminary cooxdmanon with the Savannah District, the replacement of the existing
water control structures associated with the!freshwater canal cannot be authorized at this time.
Additional coordination with both the Charleston District and the Savannah District will be
requited if the bank sponsor proposes to modify or alter the existing earthen embankment or
water control structures associated. with the existing Federal project in the future. A special
condition is bemg included in the NWP 27 verification letter for the proposed mitigation bank to

address this issue.
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-~ Historic natural condition of the mitigation bank site- A member of the public and one agency
stated that the natural condition of the Savannah Harbor has been severely altered over time by
manmade activities, such as harbor deepening. These commenters believe the freshwater-
saltwater interface in the Lower Savannah River was historically found downstream of the
_project site and harbor deepening has resulted in saline water intmding further up the Savannah
River; They suggest that the historic natural condition of the project is. tu.da! freshwater marsh.

The Corps recognizes that a portion of the pr o;ect site may have been a tldal freshwater marsh
. before the existing managed freshwater impoundment or the Savannah Harbor Federal
navigation channel was constructed. However, the portion of the project site that is immediately
adjacent to the Back River has been salt marsh for more than 30 years and we anticipate that it
will continue to be salt marsh in the future. - As described above, the Corps recognizes the
location and the landscape position of the project site as conducive to the restoration,
development, and the long-term sustainability of salt matsh vegetation.

Hydrogeomorphlc Assessment Method (HGM) — The Corps and several membexs of the JRT
objected to the use of a tidal HGM to evaluate the freshwater wetlands within the existing
impoundment. Since HGM is designed to evaluate the existing functional capacity within a
group of similar wetlands, a tidal HGM cannot be used to evaluate a non-tidal system. The lack
of tidal flow within the existing freshwater impoundment results in a score of “0" for all of the
salt marsh functions that are evaluated. :

However, HGM is being used to evaluate the existing functions within the salt marsh reference
areas and the salt marsh preservation areas on the project site. Once the mitigation activities on
the project site have been completed, HGM will also be used to determine whether the salt marsh
preservation areas and the salt marsh restoration areas on the project site are fully ﬁmcnonal
“(compatable to the salt marsh reference areas) '

Hydrology (Natural Tidal Flows)— Several agencies, including the Corps, stated that breaching
the existing earthen embankment and removing the existing water control structures may not be
sufficient to restore natural tidal flows throughout the projectsite. In response, the révised
mitigation plan in the Final MBI includes the removal of the embankment that separates the
managed freshwater impoundment from the Back River. According to the bank sponsor, the -
cross dikes that are located inside the existing impoundment are lower than the elevation of the
tide and the entire mitigation bank site including the tops of these Cross dtkes will be submerg,ed
twice daily. s - : - ~

In-kind mitigation- Several agencies stated that the proposed mitigation bank may only be used
to offset unavoidable adverse impacts to in-kind salt marsh. The Corps believes that a healthy
salt marsh includes a variety of different habitats, such as vegetated salt marsh, mud flats,
shallow open water areas, and open water channels. 'We anticipate that a similar variety of salt
marsh habitats will develop on the project site.. The eredits generated by the mlttgauon bank wm
be used to offset adverse unpacts to each of these salt marsh-habitats.

Invasive sp_ectes management- Several agencies expressed concern about the presence of
invasive species, such as Chinese tallow (Sapium sebiferum), on the project site. ‘The revised
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mitigation plan in the Final MBI includes the removal of woody vegetation (including invasive
Species) priox to the excavation of the existing embankment, Since these speciés are not capable
of surviving in areas that are'inundated by salt water twice a day, no additional invasive species
management activities are e\pected within the restoration areas on the project site.

Jasper Ocean Terminai- The qur‘zt Project Office (JPO) has purchased 1517.78 acres of land in
Jasper County and they are investigating whether a new port facility can be déveloped on the
South Carolina side of the Savannah River. According to the JPO, some of the roadway and
railway alternatives that are being evaluated for the Jasper Ocean Terminal would adversely

impact the proposed mitigation bank site. The JPO believes the development of a mitigation

bank on this property would conflict with their planning efforts for a new port facility.

The proposed Jasper Ocean Terminal is located adjacent to the Back River and downstream of
the proposed mitigation bank. The Corps recognizes that the proposed mitigation bank may be
adversely impacted by the development of a roadway and/or railway corridor if a new marine

terminal is constructed in the future. Since the mitigation bank site will be protected by a

conservation easement, future roadway and/or railway corridors will need to be designed to

avoid and minimize potential impacts to the mitigation bank site. Ifa portion of the project site

is condemned and developed in the future, the party that condemns and develops the land would
be responsible for replacing any aquatic resource functions and services that are adversely
impacted or lost on the project site. '

Local Guidance Documents- In response to the Public Noﬁce one organization stated that the
proposed mitigation bank relies on local guidance documents, such as ‘the Charleston District’s
2002 Standard Operating Procedures for Compensatory Mitigation (Mmgatwn SOP) and 2002
Joint State/Federal Procedures for the Establishment of Mitigation Banks in South Carolina
(Joint Procedures), that were produced prior to the Mitigation Rule. The Corps does not believe

~ this comment is relevant because all proposed mitigation banks are evaluated in accordance with

the Mitigation Rule and must comply with the existtng vegulations (33 CFR 332).

The Corps directed the bank sponsor to. delete the referencc to the Joint Procedures that was
included in their Prospectus, and to reference the Mitigation Rule in their Draft MBIL. The Final
MBI that was prepared by the bank sponsor correctly references the Mitigation Rule. As ‘
described below, the Proposed Mitigation Worksheet from the 2002 Mitigation SOP was used to
calculate the mitigation credits generated by the proposed mitigation bank. Similar to other
mitigation banks, permit applicants will be required to use the current (most recent) version of

~ the Required Mitigation Worksheet to determine how many credits are required to offset adverse

impacts to waters.of the U.S, assocxated wzt.h a proposed project.

Loss of c‘ustmg freshwater hab:tar» Several agencms expressed concern about the loss of existing
freshwater habitat within the Savannah River estuary. The Corps recognizes that the Savannah
River estuary has experienced losses in freshwater habitat as a result of upland development and
the construction of the existing Savannah Harbor Federal navigation channel.

The proposed mitigation bank is located on a portion of the Savannah River/Back River that is

dominated by tidal salt marsh. In fact, the only reason the mitigation bank site can be managed

10
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as a freshwater impoundment is because an existing man-made canal (the Freshwater Control
System described above) carries fresh water to the project site and several other upstream
properties, such as the Savannah National Wildlife Refuge. Failure to maintain this existing
freshwater canal, the earthen embankments, or the water control structures on the mitigation
bank site would result in this area being converted into salt marsh.

From the Corps’ perspective, the existing freshwater habitat on the project site is subject to
manipulation and management by the property owner/bank sponsor (e.g., similar to a farmed
wetland). The proposed mitigation bank is expected to restore natural hydrology and will result
in the development of a tidal salt marsh that does not require active management.and will be both
successful and sustainable within this portion of the Savannah River estuary.

Loss of managed freshwater impoundments- One agency claimed that management of the
remaining intact rice fields is historically, culturally, and economically important, and these
areas should receive the same protection as unaltered/fully functional wetlands and other waters
of the United States. They stated that the freshwater 1mpoundment (485 acres) on the pr roposed
mitigation bank site represents 11.2% of the remaining intact rice fields within the Savannah
River estuary. In addition, several agencies questioned whether the bank sponsor should be
required to provide compensatory mitigation for the loss of any freshwater wetland functions and
values that will be adversely impacted or lost if the project site is converted into a salt marsh.

As described below in Section 8.4, the cultural resources survey for the proposed project
“identified two previously unrecorded sites. One site (38JA1053) is considered eligible for the
National Register of Historic Places (NRHP). The second site (38JA1054) is not considered
eligible for the NRHP. However, it is protected by state legislation regarding the protection and
preservation of unmaintained and abandoned cemeteries (SCCL 6-1-35, 16-17-600). The ground
-disturbing activities associated with the proposéd project are not expected to impact either of
- these sites. In addition, SHPO concurred with the Mitigation. Banking Instrument and the draft
conservation easement that addresses the protection of these two sites. .o

As described below in Section 11.2, the existing freshwater impoundment on the project site

could provide substantial wildlife benefits if it is managed similar to the existing freshwater

. impoundments on the Savannah National Wildlife Refuge (SNWR). However, these aquatic
resource functions and services are not considered sustainable without active long-term

“management. The Corps is not aware of any authority to require a property.owner (i.e., bank
sponsor) to use their own money to fund and implement Federal and/or State. mandgement
recommendations on private property under these mrcumstances ‘

In accordance with the preamble of the 2012 Nat1onw1de Permns, Dlsﬁ’lCl Ennger< have the
discretion to determine what constitutes a “natural wetland” for the purposes of NWP 27. The
preamble also states that changes in wetland plant communities that are caused by restoring
wetland hydrology are to be considered wetland rehabilitation activities that are authorized by
NWP 27 and are not to be considered conversion to another aquatic habitat type. See 77
Fed.Reg.10184, at 10215, NWP 27 also states that, “Changes in wetland plant communities that
occur when wetland hydrology is more fully restored during wetland rehabilitation activities are
not considered a conversion to another aquatic habitat type.” 77 Fed. Reg. 10184, at 10275.
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Both the preamble and the language of NWP 27 itself expressly clarify that compensatory -
mitigation is not required for NWP 27 activities. As a result, Chatleston District does not require
compensatory mitigation when a property owner breaches a man-made structure and restores the
natural hydrology of aquatic resources on a project site in accordance with NWP 27.

Mitigation bank acreage- One agency stated that only the excavated portion of the embankment

" and the ditches that are being filled should generate restoration credits. From the Corps’

perspective, when a permit applicant constructs an impoundment, they are required to provide
compensatory mitigation that offsets both the direct and indirect impacts associated with the
proposed project (fill associated with the embankment and flooding within the footprint of the

~ impoundment). Likewise, when a bank sponsor removes an impoundment and testores aquatic

resources, the removal of the embankment and the restoration of the aquatic resources located
within the footprint of the impoundment should generate mitigation credits.

Mitigation credits- As described above, the Corps and several members of the IRT objected to
the bank sponsor’s use of a tidal HGM to evaluate non-tidal freshwater areas. As a result, the
Corps and members of the IRT also objected to using these HGM results to claim the maximum
net improvement factor (4.0) for the portion of the mitigation bank site that is located inside the
existing managed freshwater impoundment. However, as the proposed mitigation plan and the
mitigation credit calculations were revised over the past 3 years, specific agency comments
focused on different aspects of the proposed mitigation calculations:

Net improvement factor- The Corps and several members of the IRT stated that the net
improvement factor is-a product of both the existing condition and the future condition of
the mitigation bank site. The revised miligation plan divided the mitigation bank site into
« separate units, and the net improvement factor for each unit takes into account the

existing condition of the vegetation and hydrology within the unit and the future
condition of the mitigation bank site-once the mitigation activities have been completed.
The mitigation calculations were revised, and the maximum net improvement factor (4.0)

~ was only used for upland areas where fill material is bemg removed and fully functional
salt marsh is bcmg establ 1shed :

Preservation areas-. Several agencies stated that the potential threat to the exlstma salt
marsh (189 acres) on the mitigation bank site is low, and they objectéd to this area
genetating preservation mitigation credits. From the Cnrps perspective, the preservation
' area provides the physical connection between the restoration areas on the mitigation
bank site and the Back Rivel/Savannah River. This area is an integral part of the overall
mm gation bdnk s:te and should genex‘ate mntlgdnon bank credits.
Open water pond- One agency stated &hat the existing open water pond 32 acres)
prowdes limited freshwater functions today and will provide limited salt water functions
in'the future. This agenéy also recommended filling this area to restoie historic ’
elévations, so this area may develop into salt marsh. The Corps recognizes that the
existing open water pond may only be able to provide limited aquatic resource functions
in the future. However, we believe that the benefits associated with filling the existing
open water pond and establishing additional vegetated marsh on the mitigation bank site
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do not outweigh the risks associaied with conducting a large scale earth- moving project in
the middle of the proposed mitigation bank. The net unprovement factor for this area
was reduced to 1.0 in the Final MBI

Need for salt marsh mitigation credits- One agency stated that State and Federal Regulatory
programs do not allow for approval of permits that impact salt marsh; therefore, there is no need
for salt marsh credits. Based on past experience, projects, such as port facilities, transportation
projects, boat ramps, etc. result in unavoidable adverse impacts to salt marsh. .Therefore, the
Corps recognizes that there is a reasonable need for salt marsh mitigation credits.

Performance standards- The Corps and several members of the IRT stated that reference sites
should be used to establish vegetation (species composition, density, coverage, etc) and
hydrology (salinity, duration of inundation) performance standards. One agency also
recommended that the bank sponsor compile a list of healthy salt marsh indicators (e.g. benthic
invertcbrate community structure, total species diversity, linear feet of marsh edge, stem density
per square meter) and develop performance standards for each indicator. This agency suggested
that fisheries and invertebrate monitoring be conducted in both summer and winter to account for
variations in species presence. :

At this time, the portion of the project site that is located inside the existing impoundment is not
subject to tidal flows and does not support salt marsh vegetation. The performance standards

that were included in the Final MBI require the bank sponsor to document tidal flows, species
composition, vegetation coverage, fish, and macroinvertebrates on the mitigation bank site. This
information will be cormpared to data gathered at the reference areas to determine whether the
mitigation bank site develops into a fully functional tidal marsh. For example, the bank sponsor
used HGM to evaluate both the preservation areas on the project site and a reference area that is
located downstream of the project site. The Corps believes this level information will be
sufficient to determine whether the mitigation bank site is developing into a fully functional salt
marsh.

Preservation areas- One agency stated that the preservation area on the mitigation bank site has
been allowed to naturalize over the past 50-60 years. However, the main drainage canal is still
readily visible on aerial photography and only some ‘open water areas are exhibiting sinuosity.
Since the revised mitigation plan in the Final MBI does not address open water channels on the
project site, it is likely that the project site will still be somewhat impaired after the mitigation
activities are completed. According to HGM, the preservation area on the project site provides
comparable functions and services to fully functiohal salt marsh areas in the Savannah River
watershed. The Corps agrees that the existing cross dikes and ditches will probably be visible
after the mitigation activities are completed. However, we do not believe that additional earth
moving work should be conducted on the project site unless it is required for adaptwe
management (e.g. to increase t1dal flows throughout the project site). '
Reference site- Several agencies objected to the use: of the preservatnon area on the mitigation
site as a reference area. However, other agencies recommended using this same area as a
reference area. The Corps believes that the preservation area must be monitored to determine
whether it is a fully functional salt marsh today and to confirm whether it continues to be a fully
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- functional salt marsh in the future. However, we also believe that additional reference areas are

required to evaluate the full range of hydrology, salinity, and vegetation (Spar(ina alterniflora
and Juncus spp.) that are expected on the project site. The revised monitoring plan in the Final
MBI mcIudes information about additional salt marsh reference areas. :

Sale of mitigation credits: One.agency stated that they will object to any mitigation plans that

- consist of purchasing credits from the proposed mitigation bank. The Corps believes that the

revised mitigation plan in the Final MBI will restore tidal salt marsh and shouild be allowed to
offset unavoidable adverse impacts to aquatic resource functions and services authorized by
Department of the Army permits.

Savannah Harbor Expansion Project (SHEP) ~A member of the public and several agencies

“expressed concerns about the potential impact of SHEP on the proposed mitigation bank. One

agency recommended that the bank sponsor devélop a monitoring plan to detect potential
changes within the preservation areas on the project site and an adaptive: management plan.

According to the EIS that was prepdrcd for SHEP, harbor deepemm is expected to increase

‘salinity within the Savannah River and the adjacent marshes. Existing tidal freshwater wetlands

will be converted into brackish marsh, and existing brackish marsh will be converted into tidal’
salt marsh. In order to avoid and minimize these potential impacts, the SHEP mitigation plan
includes measures to increase freshwater flow into the Back River and measures to reduce
saltwater flow up the Back River. In addition, SHEP includes a post-construction monitoring
and adaptive management plan that will be used to modify the Federal navigation channel and/or
the proposed mitigation measures to ensure the levels of environmental effects predxcted in the
EIS are not exceeded. : .

Similar to other existing, tidal salt marsh areas, salinity on the mitigation bank site and within the
reference areas on the Back River vary due to daily and seasonal changes in freshwater flows
(storm events, rainfall, drought, reléases from upstream dams, etc) and changes in tidal flows
(monthly and daily tide cycles, etc). As a result, the performance standard for salinity on the
mitigation bank site is very broad (5 parts per thousand (fppt) and 25 ppt)).

As described above, the consiructmﬂ of SH IEP is expected.to increase salinity within the Back

~ River and the adjacent salt marsh. The SHEP mitigation plan and adaptive management plan are

intended to reduce these potential impacts. We anticipate that any wide scale changes to salinity
within the Savannah River and the Back River, which includes the mitigation bank site, wxﬂ fall

- within the bmad range of natural sahmtms that occur within this area today.

The momtormg plan for tha : proposed mmgauon bank includes data gathering (vegetation,
salinity, and hydrology) within preservation areas and restoration areas on the mitigation bank
site and within reference areas that are located immediately adjacent to the Back River. From
the Corps perspective, the restoration of natural tidal flows on the pmJect site is considered
beneficial regardless of the sahmt"y :

Site Protection Instrument- USFWS ongmally stated that acquisition of the project site was a
high priority for the Savannah National Wildlife Refuge (SNWR). However, USFWS declined
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the bank sponsor’s offer to txansfer the mitigation bank site to the SNWR once the approved
mltlganon plan was determined to be fully successful. It is our understanding that the bank
sponsor is planning to retain ownership of the mitigation bank site. The Final MBI includes a
draft conservation easement that will be used to protect the mitigation bank site.

Service area- The Corps and several members of the IRT objected to the proposed service area
that was included in the Prospectus. The overall size of the service area was reduced; and it was
divided into primary, secondary, and tertiary service areas that extend into ad)acem dramage
basins. One agency stated that the primary service area of the proposed mitigation bank should
be limited to salt marsh areas within the same 8-digit HUC as the mitigation bank site (Lower

- Savannah River) and the secondary service area should be limited to the adjacent 8-digit HUC
(Calibogue Sound/Wright River) within the same major drainage basin. Another agency
recommended a smaller secondary and tertiary service area.

One agency stated that the proposed mitigation bank will benefit fishery resources in both South
Carolina and Georgia. They recommended that the bank sponsor notify the Savannah District
‘that the propOSed mitigation bank may be ehgxble to offset impacts in the adjacent 8-digit HUC
in Georgia. One organization stated the overall size of the proposed service area lowers the
incentive for other bank sponsors to propose salt marsh mitigation banks. This organization

believes salt marsh mitigation banks are needed in strategic locations in.other coastal watersheds.

The Final MBI clarifies that the primary service area is limited to the salt marsh portion of the
two §-digit HUCs within the Savannah River watershed. The secondary and tertiary service
areas consist of the salt marsh portion of other watersheds along the South Carolina coast. Ifa
new salt marsh mitigation bank is established in another watershed, the bank sponsor for the
Clydesdale Mitigation Bank may lose the ability to sell mitigation credits in their secondary
and/or tettiary service area because in-kind mitigation credits within the same watershed as the
authorized impacts to waters of the United States will be considered environmentally prefera’bie.

Standard Operatin Proce ures for Compensator; Mm ation (2002 Mitigation OP) - The bank
sponsor submitted the Prospectus and the Corps issued a Public Notice for the proposed
mitigation bank more than one year before the Charleston District’s Guidelines for Preparing a
Complete Mitigation Plan (2010) were released. Recognizing that the 2010 Mitigation
Guidelines would be implemented before the proposed mitigation bank could be reviewed and
approved, the Corps met with the bank sponsor in 2010 to discuss whether they would be
allowed to use the 2002 Mitigation SOP to calculate the credits g g,enerated by the proposed

* mitigation bank. . . ‘ L

=T

In accordance with both the 2002 Mitigation SOP and the 2010 Mitigation Guidelines, credits
generated by a proposed mitigation bank should be calculated using the Charleston District’s
current local guidance document. However, mxtlgat;on credits required for unavoidable adverse
impacts to aquatic resource functions and services. should be calculated using the. most recent
version of the Charleston District’s local guidance document. Although several agencies
objected, the Corps determined that the bank sponsor should be allowed to use the worksheets in
the 2002 Mitigation SOP for the proposed mitigation bank. As described above, pro;ects that
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propose to purchase mitigation credits from the proposed mitigation bank will be required to use
‘the worksheets in the most recent version of the Charleston District’s local guidance document,

the 2010 Mitigation Guidelines:

In addition, the bank sponsor attempted to use the factors and values in the Charleston District’s
2002 Mitigation SOP as a surrogate for a functional assessment tool on the mitigation bank site.
Although local guidance documents have been used to calculate the number of mitigation credits
required to offset a proposed project for many years, these worksheets incorporate programmatic
factors (such as cumulative impacts and the likelihood of success and sustainability) and cannot
be used to estimate or assess aquatic resource functions on the mitigation bank site. The Corps
and several agencies objected to this misuse of the 2002 Mitigation SOP, and this information
was eventually deleted from both the MBI and the BMFAR, as described above.

Submerged lands- SCDHEC stated that the bank sponsor must submit a State, King’s, or Lord
Proprietor’s Grant, an attorney’s title opinion, and an abstract of title if any existing tidal areas or
- submerged lands will be included in the proposed mitigation bank. This information is included
in the Final MBL

Tribal Coordination- The Corps received written comments from the Catawba Indian Nation in
response to the September 2009 Public Notice for the proposed mitigation bank. The Catawba
Indian Nation requested to be notified if Native American artifacts and/or human remains are
discovered during the ground disturbance phase of this project. A special condition requiring the
permittee to notify this office immediately if any previously unknown historic or archaeological
remains are found on the project site is being included in the NWP 27 verification letter for the
proposed mitigation bank to address this issue. No additional coordination with the Catawba
Indian Nation is required for the proposed project. '

Wildlife management and habitat- One public comment stated that South Carolina is part of the
Atlantic Flyway and provides important wintering habitat for waterfowl. The commenter stated
that managed freshwatet impoundments (rice fields) have provided relatively stable functions
and values over the past century for waterfowl and wildlife. The commenter believes the
proposed mitigation bank will change the habitat from one wetland type to another wetland type
with a resulting loss in function and value to waterfow! and other wetland wildlife.- Likewise,
one agency stated that it can provide a landowner with recommendations about how to manage
an impoundment in the manner that is most beneficial to fish and wildlife resources. However, it
cannot make a landowner follow its recommendations or make a landowner maintain the existing
embankments and water control structures so that a freshwater impoundment continues to be -
intact.

The Corps recognizes that actively managed areas may provide greater functions and values for
waterfowl and wildlife. However; the location and the landscape position of the project site are
conducive to the restoration, development; and the long-term sustainability of salt marsh habitat.
The Corps recognizes that the project site will provide greater aquatic resource functions and
services to the surrounding watershed as a passively managed salt marsh habitat.
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Alternatives Analysis

Proposed Project: The proposed project consists of the establishment and operation of a salt -
marsh mitigation bank on the project site. The proposed mitigation activities include the
preservation of 208 acres of existing tidal salt marsh, and the restoration of 485 acres of tidal salt
marsh. As described in the final MBI, a conservation easement will be recorded to protect
aquatic resources and cultural resources on the project site, and natural hydrology (the ebb and -
flow of tidal waters) will be allowed to enter the project site and salt marsh vegetation will be
allowed to naturally revegétate on the project site. Mitigation credits generated by the proposed
project may be sold to offset unavoidable adverse impacts to waters of the U.S. authorized by
Department of the Army (DA) permits within the approved service area.

Onsite Configurations: The original mitigation work plan consisted of the removal of water
control structures and the construction of breaches in the earthen embankments to restore natural
tidal flows on the project site. The Corps requested additional information to determine whether
the proposed openings would be sufficient to provide unrestricted tidal flows on the project site.
In response, the bank sponsor proposed to remove the primary embankment that is located
between the tidal salt marsh and the freshwatet impoundment on the project site. The excavated
material will be used to fill the adjacent ditches and restore natural elevations on the project site.

According to the bank sponsor, the_cros_s dikes that are located inside the existing freshwater
impoundment do not need to be removed because they will be submerged during normal high
tides. Salt marsh vegetation is expected to develop on top of these cross dikes once hydrology is
restored on the project site. The Corps encouraged the bank sponsor to excavate as many of the
existing embankments and to backfill as many of the existing ditches as possible on'the project
site to restore natural elwatmns andtoe nmmate any adverse 1mpacts assomaled with the former
rice fields.

No Action Alternative: The establishment and operation of a compensatory mitigation bank is
a process that is specific to the Corpb regulatory program. The Mitigation Rule (33 CFR 332)
describes the procedures for reviewing and approving a proposed mitigation bank. It is our
understanding the bank sponsor purchased the project site to develop a commercial mitigation
bank. Ifthe proposed mitigation bank is not approved, the freshwater. impoundment on the
project site will probably contmue to be managed for pmvate, recrcatloaal purposes

Although the proposed work in waters of the U.S. comphes wuh the terms and conditions of

NWP 27, the bank sponsor probably would not restore the aquatic resourcés on the project site if

these activities do not generate mitigation credits that'can be sold to offset:unavoidable adverse
impacts to waters of the U.S. authorized by DA ‘permiits; ‘Likewise; the sponsor probably would
not protect the aquatic resources on the project mte w1ﬂ1 a conservanon easement 1f it could not
sell mitigation credits. . et : :
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Criteria for Evaluating Alternatives

Factor : R : . Measurement or Constraint '
Impécts‘ to Waters of the U.S. 'Degrce of impact
Water Qualiiy o o - - Potential for poor water quality
| Impacts to-Fish and Wildlife L Available habitat
Floodplain Values '» - - Flood RcductioNAbility to handle storm flows
Invasive species E : Degree of impact '
Availabi'Iity of Miti gation Crcdifs | " Ablhty to offset unavoidable adverse mlpacls to

waters of the U.S.

Alternatives

Proposed Project: The proposed project will result in the removal of an existing earthen
embankment (0.72 acres) that is located in navigable waters of the U.S. and the placement of fill -
material in existing open water ditches (0.67 acies). The proposed work will restore natural
elevations and will not result in a loss of waters of the U.S. These areas will be inundated by the
ebb and flow of the tide and will increase the total acreage of waters of the U.S. on the project
site.- In addition, waters of the U.S. that are currently located inside the existing freshwater

- impoundment (485 acres) will no longer be subject to management activities such as mowing,

flooding, planting, etc. These areas will be allowed to develop into a fully functional salt marsh
rather than being subjected to periodic d;smrbanccs for private, recreational purposes

In addmon, once the earthen’ embankmcnt and water control structures are removed, hydrology
within the freshwater impoundment will no longer be regulated by wildlife management
activities. The Corps anticipates that water quality will improve on the project site because water
will be exchanged twice a day by tidal flows rather than impounded on the project site for longer
periods of time. In addition, removal of the earthen embankment will increase the acreage of the
floodplain by 485 acres. Storm flows and/or flood waters will be able to spread throughout the

pfOJCCi Slfe [EENIY ot e

Invaswe species, such as Chinese tallow, were identified within the shrub/scrub and forested
wetlands inside the existing freshwater lmpound:mnt Once natural tidal flows are restored,
freshwater species will not be able-to survive in the restored salt marsh areas on the project site.
As the project site develops into a fully functional salt marsh, it will provide salt marsh fish and
wildlife habitat rather than freshwater fish and wildlife habitat.

Finally, the purpose of the proposed praject is fo construct and operate a commercial salt marsh

mitigation bank. If the proposed project is approved, mitigation credits will be available to offset
unavoidable adverse impacts to waters of the U.S. authorized by DA permits.
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No Action Alternative: As described above, if the proposed mitigation bank is not approved,
the freshwater impoundment on the project site would probably continue to be managed for
private, recreational purposes. Waters of the U.S. that are located inside the freshwater
impoundment (485 acres) will continue to be subject to periodic disturbances, such as mowing,
flooding, planting, etc. In addition, water quality within the freshwater impoundment would
continue to be adversely impacted by the use of pesticides and herbicides in fields that are
mowed and planted for wildlife. Likewise, poor water quality may result from 1mp0undmg
freshwatcr on the project site.

The embankment and water control structures that are located between the tidal salt marsh and
the freshwater impoundment would continue to prevent storm flows and/or flood waters from
entering 485 acres on the project site. Invasive species, such as Chinese tallow, would continue
to grow within the shrub/scrub and forested wetlands inside the existing freshwater
impoundment and the freshwater impoundment on the project site currently supports freshwater
fish and wildlife. Once natural hydrology is restored, this pomon of the project site would
provide salt marsh fish and wildlife habitat. :

- Finally, if the proposed project is not approved, salt marsh mitigation credits will not be

available (o offset unavoidable adverse impacts to- waters of the U.S. Permit applicants would
continue to be required to conduct small, permlttee—responmble mitigation plans that are less
likely to be successful or sustainable. :

Public Interest Review: All public interesi factor determinations have been made as

summarized here. Both cumulative and secondary impacts were considered,

Conservation: Long term beneficial. As described above, a conservation easement will be
recorded to protect aquatic resources and cultural resources on the project site. '
Economices: Long term beneficial. The construction and operation of the proposed mitigation
bank will result in short-term benefits to local contractors and consultants.” In addition,
mitigation credits generated by the proposed project will be sold to offset unavoidable adverse
impacts to waters of the U.S. authorized by DA permits, which will result in long-term economic
benefits within the approved service area. The availability of compensatory mitigation credits
should facilitate the review and approval of proJ ects that 1esuli in unavmdabie advelrse 1mpacis io
waters of the U.S. . PR : : ;

Acsthetics: Neghg,:ble. The portion of the tzeshwatex 1mpoundment that is located 1rnmed1ately
adjacent to U.S. Highway 17 has not been mowed recently and.has been allowed to dévelop into
shrub/scrub and forested freshwater wetlands. These trees and shrubs provide 2 visual barrier
between U.S. Highway 17 and the Back River. The mitigation activities on the project site will' ~ .
result in the removal of the existing trees and shrubs‘and the restoration of emergent salt marsh -
species on the project site. The Corps recognizes that-the proposed project will alter the view
from US Highway 17 toward the Back River. -However, the Corps believes the unobstructed
view of the Back River across a vegetated natural area (cmergent sait marsh) will have euther a
negligible or a long-term bcneﬁcnal impact on ae,sthetacs
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General Environmental Concerns: Long term beneficial. “The fundamental objective of
compensatory mitigation is to offset environmental losses resulting from unavoidable impacts to
waters of the United States authorized by Department of the Army permits” (33CFR332.3(a)).
As described in the Mitigation Rule, compensatory mitigation “should be located where it is
most likely to successfully replace lost functions and services, taking into account such .
watershed scale features as aquatic habitat diversity, habitat connectivity, relationships to
hydrologic sources (including the availability of water rights), trends in land use, ecological
benefits, and compatibility with adjacent land uses” (33CFR332.3(b)).

As described above, a portion of the project site consists of a fully functional salt marsh and the
remainder of the project site is managed as a freshwater impoundment for recreational purposes.
Once the embankment that is adjacent to the Back River is breached and the entire mitigation
bank site is subject to the natural ebb and flow of the tide, the project site is expected to develop
into a fully functional salt marsh. Since the proposed mitigation bank site is located within the
Savannah River estuary and has been surrounded by fully functional salt marsh for many years,
the Corps anticipates that the additional salt marsh on the project site will be both successful and

sustainable,

Mitigation credits generated by the preservation and restoration of salt marsh on the proposed
mitigation bank site will be used to offset unavoidable adverse impacts to salt marsh authorized
by DA permits. As described in the Mitigation Rule, the purchase of credits from a mitigation
bank is considered environmentally preferable “because [mitigation banks] usually involve
consolidating compensatory mitigation projects where ecologically appropriate, consolidating
resources, providing financial planning and scientific expertise (which often is not practical for
permittee-responsible compensatory mitigation projects), reducing temporal losses of functions,
and reducing uncertainty over project success” (33 CFR332.3(a)). - [

Wetlands: Long term beneficial. The freshwater impoundment on the px Ojeét site is currently
managed for recreational purposes. As a result, vegetation and hydrology are manipulated on a
regular basis. Once the earthen embankment is removed and natural hydrology (the ebb and
flow of the tide) is restored, this area will develop into a fully functional salt marsh. As
described above, the tidal salt marsh on the pro;ect site will be protected by a conservation
easement, ~ v : )

Historic and Cultural Resources: Long term beneficial. As described above, archeological
sites and a cemctery on the: pro;ect site w1ll be protected by a conservation easement.

Fxsh and Wnldhfe Va!ues Le,ng term bcneﬁcmf The freshwater nnpoundmeni on the pr o;ect
site is currently managed for recreational purposes. SCDNR and USFWS objected to the
proposed project because they believe the existing freshwater impoundment should be actively
managed similar to the Savannah. National: Wildlife Refuge (i.e., to benefit freshwater fish and
wildlife values). However, the project site is privately owned and decisions regarding the current
and future management of the project-site are dependent upon the desires of the property owner.
The proposed project is expected to restore natural hydrology on the project site and to protect
aquatic resources using a conservation easement. As a result, the project site is expected to
support a fully functional tidal salt marsh and the full suite of fish and wildlife values associated
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with a tidal salt marsh. The Corps recognizes that the fish and wildlife values associated with-a
freshwater impoundment are different than the fish and wildlife values associated with a tidal salt
marsh. However, we believe the passive management of a fully functional tidal salt marsh is
more likely to provide long-term benefits to fish and wildlife values than expecting a private
property owner to actively manage the project site for freshwater fish and wildlife values.

Flood Hazards: Long term beneficial. The proposed project is located within the 100-year
floodplain of the Savannah River. The restoration of aquatic resources on the project site will
result in the removal of an carthen embankment and water control structures that could be
damaged or destroyed during a storm event. In addition, the elimination of these man-made
features and the restoration of tidal marsh vegetation throughout the project site will reduce the
potential for erosion if these man-made features failed during a storm event.

Floodplain Values: Long term bencficial. The proposed project is located within the 100-year

floodplain of the Savannah River. The existing earthen embankment and water control structures

~ on the project site limit the extent of the existing floodplain. Removal of these man-made
structures provides additional areas where storm and flood flows may extend, reducing the
potential for impacts to upstream and/or downstream properties.

Land Use: Long term beneficial. The proposed project consists of the establishment and
operation of a mitigation bank within the 100-year floodplain of the Savannah River. Based on
the elevation of the project site and adjacent properties, this arca is not suitable for development.
However, the Joint Project Office stated that they are evaluating potential alternatives for
roadway or railway access to a future port facility on the Savannah River, The JPO stated that
some of these alternatives pass through the proposed mitigation bank site. Based on the
available information, this future port facility and the associated transportation infrastructure are
considered speculative. If a new port facility is developed and the transportation infrastructure
adversely impacts the proposed mitigation bank, the JPO will be required to replace any aquatic
resource functions or ecological services that are lost on the project site. The proposed
mitigation bank is located in the correct landscape position for t1d'11 salt marsh restoration and is
considered compatlble with the adjacent ]and uses. :

Navigation: Neg{xglble. The project site is located imm‘ediateiy adjacent to the Back River
portion of the Savannah River. Recreational boaters currently have access to open water
channels and tidal salt marsh areas on the project site. - Once the existing earthen embankment
and water control structures are removed, recreational bo»aters may have access to additional
areas on the project site. : e : 3

Shore Erosion and Accretion: Negligible. The project site is located immediately adjacent to
the Back River portion of the Savannah River. The tidal salt marsh on the project site extends
more than 2,000 feet from the edge of the river and is considered stable. Once the existing
earthen embankment and watet control structures are removed, the fidal salt marsh on the project
site will extend more than 2 miles from the edge of the Back River, Since the existing tidal salt
marsh is already considered stable, this additional w1dth will have a negllgnbh, effect on shore
erosion and accretion,

- 21

&r




<t

SAC 2009-00756

Recreation: Long term beneficial. As described above, the project site is located immediately
adjacent to the Back River portion of the Savannah River. Recreational boaters currently have
access to open water channels and tidal salt marsh areas on the project site. Once the existing
earthen embankment and water control structures are removed, recreanonal boaters may have

access to-additional areas on the prOJect sne

Water Supply and Conservation: Neutral. The Freshwater Control System that was
constructed by the Savannah District in the 1970s provides fresh water to the SNWR and several
private property owners that manage freshwater impoundments adjacent to the Savannah River.
The development of a salt marsh mitigation bank on the project site may eliminate the need to
divert a portion of this fresh water from the Savannah River in the future. Theretore more fresh
water may be available in the Savannah River for other uses.

- Water Quality: Long term beneficial. The proposed project will restore natural hydrology on

the project site. Once the existing earthen embankment and water control structures are
removed, the ebb and flow of tidal waters will reduce the potential for adverse impacts
associated with stagnant water on the project site. In addition, SCDHEC issued a Critical Area
Permit for the proposed project. :

Energy Necds: Neutral.

Safety: Neutral.

Food and Fiber 'Prqducfion: Neutral.
Mineral Needs: Neutral;"

Considerations of Property Ownership: Long term beneficial. Since most areas that are
subject to the ebb and flow of the tide arc considered state waters, SCDHEC requested additional
information about the ownership of the project site. The Final MBI includes a copy of a grant
that was issued by the Governor of South Carolina in the 1800s for a tract of land that includes
the entire project site. It is our understanding that this grant meets the needs of SCDHEC and
documents the ownership of both the freshwater and the salt marsh portion of the project site.

As several members of the IRT pointed out during review of the proposed project, management
decisions by the property owner determine both the vegetation type and hydrology conditions on
the project site. For example, the property owner may decide to grow trees, to grow crops,to
flood the project site with fresh water, or to flood the project site with salt water. The Corps
does not have 4 role in land management decisions that are made by individual property owners
on private land, where such activities do hot require DA authorization. However, the property

owner has pmposed to deveiop a mmganon bank on the pro;ect site.

The COrps recognizes that freshwater 1mpoundments can be managed to provide substantial
wildlife benefits. For example, similar impoundments at the Savannah National Wildlife Refuge
(upstream from the project site) are managed for waterfowl and wading birds. While this form
of active management provides valuable freshwater habitat, it requires a philosophical and
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financial commitment by the property owner who is neither statutorily nor lawmlty requ:red to
manage the sue in such a manner. :

Needs and Welfare of the People: Long term beneficial. Mitigation credits generated by the
preservation and restoration of salt marsh on the proposed mitigation bank site will be used to
offset unavoidable adverse impacts to salt marsh authorized by DA permits. As described in the

‘Mitigation Rule, the purchase of credits from a mitigation bank is considered environmentally
- preferable “because [mitigation banks] usually involve consolidating compensatory mitigation

projects where ecologically appropriate, consolidating resources, providing financial planning

-and scientific expertise (which often is not practical for permittee-responsible compensatory

mitigation projeécts), reducing temporal losses of functions, and reducing uncertainty over pro;ecl
success” (33 CFR332.3(a)).

Effects, Policies and. Other Laws

Public Interest Facfors: See section 6.

Endangered Species Act: The project si’ie is located immediately adjacent to the Savannah

River and a portion of the project site (208 acres) is subject to the ebb and flow of the tide. The
remainder of the project site 485 acres is not subject to tidal flows because existing earthen
embankments, a freshwater canal, and water control structures allow the project site to be
managed as a freshwater impoundment,

Name of species present: West Indian manatee (Trzchechus manatus), shor ‘mose sturgeon
(Acipenser brevirostrum), Atlantic sturgeon (Aczpenser oxyrinchus), and wood stork (Mycteria
americana). , G
Potential or Critical Hab:tat present: No

Effects determination: No effect

Date of Service(s) concurrence: N/A

Basis for “no effect” determination: Although manatees and sturgeon are known to. occur in.
the Savannah River and wood storks are known to forage in tidal marshes adjacent to the
Savannah River, the proposed project consists of removing an existing embankment and water
control structures. The proposed project is expected to increase the total acreage of open waters
and emergent marsh on the project site that are subject to the ebb and flow of the tide.
Additional information (describe steps taken to address concerns, as needed): N/A

Magnhson-Stevens Fishery Con‘éerv:ition *t.ml Mhnégeﬁgéht Act.'(ﬁssenth‘l Fish Habitat): The
project site is lacated immediately adjacent to the Savannah River.and a portion ofithe project. .
site (208 acres) is subject to the ebb and flow of the tide. The remainder of the project site (48 5

acres) is not subject to tidal flows because existing earthen embankments, a freshwater canal, and -

water control structures allow the project site to be;managed as a freshwater impoundment.
Name of species present: Estuarine Emergent Wetlands, Estuarine Water Column

Effects determination: No effect.

Date of Service(s) concurrence: On December 8, 2011, NMFS indicated i its support for the
proposed work (i.e., removing the dikes). However, NMFS expressed concerns about the ,
proposed service area, the lack of an adaptive management plan to monitor potential impacts

R
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associated with the construction of the Savannah Harbor Expansion Project, and the proposed net

improvement factor for marsh conversion areas and the larger lakes/canals.

Basis for “no effect” determination: The proposed project consists of removing the existing
earthen embankment and water control structures, which will increase the total acreage of
Estuarine Emergent Wetlands and Estuarine Tidal Waters on the project site.

Additional mformatnon‘ N/A -

Section 106 of thé National Historic Preservation Act:

Survey reqaired/conducted: Yes. The final report, entitled “Cultural Resources Survey of
Clydesdale Plantation Tract,” was submitted to the State Historic Preservation Office (SHPO)
and SC Institute of Archaeology and Anthropology (SCIAA) and was accepted by SHPO on
December 30,2011. ~

Effects determination: No adverse effect

Rationale: The cultural resources survey of the project site identified two previously
unrecorded sites. One site (38JA1053) is considered eligible for the National Register of
Historic Places (NRHP). However, the ground disturbing activities associated with the proposed
project are not expected to impact this area. The second site (38JA1054) is a cemetery and is not
considered eligible for the NRHP. However, the second site is protected by state legislation
regarding the protection and preservation of unmaintained and abandonéd cemeteries (SCCL 6-
1-35, 16-17-600). The draft conservation easement for the proposed mitigation bank includes a

~ section that addresses the protection of these two sites. In addition, a special condition requiring

the permittee to notify this office in the event that any previously unknown historic or
archaeological remains are found on the project site is being mcluded in fhe NWP 27 verxf cation
letter for the proposed project.

Date consultation complete: SHPO reviewed and approved the draft conservation easement on
August 3,2012.

Additional information: N/A

Secondary / Indirect Effects ‘

The proposed project consists of constructing and operating a commercial salt marsh mitigation
bank on the project site.- Since the project site is privately owned and is managed for recreational
purposes, the restoration of vegetation and hydrology on the project site is not expected to
adversely impact any adjacent property owners. However, the removal of the existing earthen
embankment will result in the displacement of freshwater species that currently use the project
site. Upland mammals and migratory birds that use the project site will be forced to move

“upstream to locate suitable freshwater ‘habitat. Similar freshwater impoundments are managed
, by the SN WR and prwate px opmy ovmers nem the project site.

“In addat;on it is our understandmg er bank ‘sponsor hdS pmchased an adjacent property and ihey

may propose-to expand this mttlgaﬁon bank in the near future. From a construction standpomt
there may be advantages to restoring hydrology on both propemes at the same time.

Cumulatnvc Effects C :
As described above, the project site is privately owned and is managed for recreational purposes.

The approval of the proposed mitigation bank will result in the development of a fully functional
salt marsh on the project site. From the Corps’ perspective, mitigation banks are a valuable
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resource and they are critical to the successful operation of the Corps’ regulatory program. As
described in the Mitigation Rule (33CFR332.3(b)), mitigation banks are more likely to be
successful and sustainable than a number of small permittee-responsible mitigation plans. The
restoration of aquatic resources on the mitigation bank site ensures that unavoidable adverse
impacts to salt marsh habitats associated with numerous small projects; such as boat ramps and
other water dependent activities, within the approved service area will be offset by approprtate
compensatory mmgatlon

One commenter questioned whether the large service area associated with the proposed
mitigation bank would discourage the development of additional salt marsh mitigation banks
within adjacent watersheds. From the Corps’ perspective, the approval of a mitigation bank does
not prevent the approval of additional mitigation banks within the same watershed (USGS 8-digit
HUC) or adjacent watersheds. Permit applicants are required to identify potential sources of
mitigation credits within the same watershed as a propc.aed project.

If a new mltmgatt.lon bank is established within the same watershed as an existing mitigation bank
(and both banks can provide the appropriate number and type of mitigation credits o offset
impacts associated with a proposed project), the mitigation banks must compete for credit sales.
However, if a new mitigation bank is established in an adjacent watershed, mitigation credits
from the new mitigation bank will normally be considered environmentally preferable for
adverse impacts in the adjacent watershed. From the Corps® perspective, the limiting factor for
the development of additional mitigation banks is the demand for mitigation credits. If the
demand for salt marsh mitigation credits is not sufficient to support a second mitigation bank in

the same watershed or an adjacent watershed, the likelihood of a proposal for a second mitigation

bank is diminished.
Need fora I)A Permit:

Waters of the US: The aquatic resources on the project site include open waters and veg,etated
salt marsh that are subject to the ebb and flow of the tide (Traditional Navigable Waters), and
open waters and freshwater wetlands that are separated from the adjacent tidal waters by a
manmade earthen embankment. All of these aquatic resources are conszdered adjacent to the
Back River pomorz of the Savannah River and are jurisdictional. ,

Nationwide Permit 27 Verification Letter: Similar to other mitigation banks in South
Carolina, NWP 27 is being used to authorize restoration activities in waters of the U.S. -
associated with the proposed project. A separate Memorandum for the Record (NWP 27
Verification) dated April 16, 2013 has been prepared by the Corps to document that the proposed
work in waters of the U.S. complies with the terms and conditions of NWP 27.. .In addition,
SCDHEC has also evaluated the proposed project and issued a Critical Area Permit for the
proposed project. The applicant may conduct the proposed restoration activities in accordance
with the approved permit drawings whether ot not they move forward with the proposed
mitigation bank. . ‘
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Special conditions are included in the NWP 27 verification letter to insure the proposed activity
would result in no-more than minimal individual and cumulative adverse environmental effects

-and would not be contrary to the public interest.

COmpIiance with Other Federal Laws: Compliance with the Endangered Species Act,
Magnuson Stevens Act (Essential Fish Habitat), and Section 106 of the National Historic
Preservation Act are addressed in Section 8.0. As described above, the Corps’ overall review of
the proposed mitigation bank includes the restoration activities in waters of the U.S. that are -
described in the proposed mitigation work plan in the Final MBI.

Wild and Scenic Rivers Act:
Project located on designated or “study” river: No

Water Quality Certification under Section 401 of the Clean Water Act:
Individual certification required: Yes. SCDHEC’s General Conditions for the 2012 Nationwide
Permit’s require the permit applicant to obtain an mdmdual Critical Arca Permit for all projects

~ that impact critical areas.

Coastal Zone Management Consmtency/Pexmtt
Individual certification required: Yes. SCDHEC’s General Conditions for the 2012 Nationwide

Permit’s require the permit applicant to obtain an individual Critical Area Permit for all projects |
that impact critical areas. SCDHEC issued a Critical Area Permit for the proposed project on
December 17,2012, A Request for Final Review was submitted by the Southern Environmental

Law Center. SCDHEC’s Board denied SELC’s request and upheld the SCDHEC staff decision.

It is the Corps’ understanding that SELC has filed a Request for a Contested Case Hearing with
the South Carolina Administrative Law Court.

Corps Wetland Policy

Based on the public interest review herein, the beneﬁclal effects of the proposed prolect
outweigh the detrimental effects: Yes

The proposed mitigation bank is cxpected to 1estore aquatic resource functions and ecological

services on the project site.

Effect on Federal Projects

The proposed project: will not have an adverse effect on any Federal project.

As described above, the proposed project is.located immediately adjacent to an existing fresh
water canal that was constructed as mitigation for adverse impacts associated with deepening the

‘Savannah Harbor Federal navigation-channel. Based on our coordination with Savannah

District, the proposed:project will not adversc y impact Savannah District’s ability to maintain
the exmtmg y freshwater canal. =~ Lo : .
Effeuts on the limits of the terrltorlal seas. i1 :

The proposed project will not alter the coastline or baseime where the territorial sea is measured
for purposes of the Submerged Lands Act and international law,
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Safety of impoundment structures

The bank sponsor demonstrated that unpoundment structures comply wzth estabhshc,d dam
safety criteria or have been designed by qualified persons and mdependently reviewed: Not
Applicable

The ploposed project includes the removal of an earthen embankment that is associated with a
former rice field. Once the embankment is removed there will no longex be a freshwater
1mpoundment on the project site. :

Actmtres in Marine Sanctuaries
If the proposed project would occur in a marine sanctuary, certification from the Sec.retary of
Commerce was received: Not Applicable :

Other Authorizations '

As described above in Section 9.0, the. Corps evaluated the ‘proposed pro;ect and determmed that
it meets the terms and conditions of Nationwide Permit 27, Likewise, SCDHEC tssued a Critical
Area permit for the proposed project.

Slgmﬁcant Issues of Overrldmg Natlonai Importance
Not applicable. c -

General evaluation criteria under the public interest review
The following were considered in this document:

The relative extent of the public and private need for the proposed structure or work
The proposed praject consists of establishing and operating a compensatory mitigation bank. In
accordance with the Mitigation Rule (33 CFR 332), mitigation banks are the preferred method of

* offsetting unavoidable adverse impacts to waters of the U.S. authorized by DA permits. The

successful restoration of aquatic resources on the project site will generate salt marsh mitigation
credits that may be used to offset unavoidable adverse impacts to salt marsh in the future. The.
Corps considers this a benefit because permit applicants will have the option of purchasm;:
mitigation credits or developing a permittee-responsible mitigation plan that maintains and/or
improves the quahty of the watershed :

Unresolvcd conflicts as to resource use oo ,

There are unresolved conflicts as to'resourceuse -~ -~ -~

Alternative to resolve conflict: There are no. reasonable or pz‘acncable altematlve locatnons or.
methods to accomplish the objective of the proposal.. :

As described above, USFWS and SCDNR believe the e‘xgstmﬁ ﬁ’eshwater smpoundment on the:
project site could provide substantial freshwater wildlife benefits if it is managed similar to the
existing freshwater impoundments on the Savannah National Wildlife Refuge (SNWR).

- However, the Corps is not aware of any agency or entity that has the authority to require a

property owner (i.e:, bank sponsor) to follow non-mandatory F ederal and/or State
recommendauons when managing private property ' : « :

1f USFWS and/or SCDNR would like to maﬂage the fréshWatez' impoundment on the project site
to meet their own needs, they would need to purchase the property from the bank sponsor. We
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are not aware of any efforts by USFWS or SCDNR to purchase the project site. Likewise,

- USFWS did not forward the proposed project to their Regional Administrator/Regional Director

in accordance with the Dispute Resolution Process for mitigation banks. Therefore, the proposed
project was not elevated for higher level review in accordance with 33 CFR 332.8(e). The
proposed mitigation bank is bemg reviewed and approved by the Corps over the objectxons of
USFWS and SCDNR. ’

The bank sponsor, as the property owner, has proposed to develop a tidal salt marsh mitigation
bank on the project site. Once natural hydrology has been restored throughout the project site,
salt marsh vegetation will be allowed to revegetate the area inside the existing freshwater
impoundment. Provided these restoration activities are successful, the Corps will issue credits
releases in accordance with the approved MBI and the property will be allowed to sell mitigation
credits to offset adverse impacts to waters of the U.S. In addition, the property owner will no
longer be required to maintain the embankments, ditches, and water control structures located on
the project site. '

The extent and permanence of the beneficial and/or detrimental effects that the proposed
work is likely to have on the public and private uses to which the area is suited.
Detrimental effects are expected to be minimal and temporary.

- Beneficial effects are expected to be more thap minimal and permanent

The proposed project includes the removal of existing man-made structures (earthen
embankments and water control structures) on the project site. The placement of fill material in
the existing ditches is expected to help restore natural tidal flows and facilitate salt marsh
restoration on the project site. In-addition, the removal of the existing embankment will provide
public access to shallow salt marsh areas on the project site.

Determinations

Public Hearing Request .
There were no requests for a public hearing. =~ -
Public hearing decision: Not apphcablc

Section 176(c) of the Clean Air Act General Conformity Rule Rev:cw

The proposed permit action has been analyzed for conformity applicability pursuant to
regulations implementing Section 176(c) of the Clean Air Act. [t has been determined that the
activities proposed under this permiit will not exceed de minimis levels of direet or indirect
emissions of a criteria pollutant or its precursors and are exempted by 40 CFR Pat 93.153. Any
later indirect emissions are generally not within the Corps® continuing program responsibility
and generally cannot be predictably controlled by the Corps. For these reasons conformity -
determination is not reqmred for this permrt act;on ‘

EO 13175 Consultation w:th lndnan Trnbcz., Alaska Natlvcs and Native Hawaiians.

This action will not have a substantial direct effect on one or more Indian tribes.

As described above, the Catawba Indian Nation submitted written comments in response to the
September 2010 Public Notice. The Catawba'Indian Nation requested to be notified if Native
American artifacts and/or human remains are discovered during the ground disturbance phase of
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this project. The NWP 27 verification letter for the proposed mitigation bank includes a special
condition requiring the permittee to notify this office immediately if any previously unknown
historic or archaeological remains are found on the project site.

EO 11988 Floodplain Management

The evaluations in this document considered alternatives to locating the project in the floodplain,
and minimizing and compensating for effects on the floodplain.

The proposed project is located within the Savannah River floodplain. The proposed project
includes the removal of an existing earthen embankment that currently restricts tidal flow, The
proposed project will increase the size of the existing floodplain.

EO 12898 L‘nwronmcntal Justice

In accordance with Title III of the Civil Rights Act of 1964 and Executive Order 17898 it has
been determined that the project would not directly or through contractual or other arrangements,
use criteria, methods or practices that discriminate on the basis of race, color, or national origin,
nor would it have a disproportionate effect on minority or low-income communities.

EO 13112 Invasive Species

Through SpLCIa] conditions, the permlltee will be required to control the introduction and spread
of exotic species.

The proposed mitigation work plan includes the removal of freshwater invasive species that are
known to occur inside the freshwater unpmmdment on the project site. Once natural hydrology
is restored, the area inside the freshwater impoundment is expected to develop into a'fully
functional salt marsh. With the exception of two small upland areas, freshwater i mvaswe species
will no longer be able to survive on the project site. ' »

EO 13212 and 13302 Energy.Supp!y and Availability
The proposed project will not increase the production, transmission or conservation of energy.or
strengthen pipeline s‘afaty _ ‘

Finding of No Significant Impact (PONSI)

Having reviewed the information provided by the bank sponsor and all mtelested pames and an:
assessment of the environmental impacts, the undersigned finds that this decision will not have a
significant impact on the quality of the human environment. Therefore, an Environmertal
Impact Statement will not be required.

Public Interest Determination
The undersigned finds that the construction and operation of the proposed mmgation bank on the
project site is not contrary to the public interest. -

Takings Implication Detcrmmauon
Not applicable.

The above determinations were based on our evaluation of the Final MBI.  Since the proposed

activities in waters of the U.S. associated with the proposed mitigation bank require a ,
Department of the Army Permit, special conditions regarding the construction and operation of
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. the proposed mitigation bank ate being mcluded in the Nauonwnde Permit 27 venﬁcatlon letter
for the proposcd project.

PREPARED BY:

| Date "\l lD\ 13

Nathaniel 1. Ball -
Project Manager

REVIEWED BY:

i A : : a o
Travis G. Hughes B{ R :
Chief, Special Projects Brarch

REVIEWED BY:

Tina B. Hadden ‘ Date . ¥
Chief, Regulatory Division

REVIEWED BY:

. L///géza/?
= e

APPROVED BY:

' Edward P. Chamberlayne-P.E.

Lieutenant Colonel, U.S. Army
Commander and District Engineer

Date | 1o App. 203
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IRT CONSENSUS STATEMENT
ClydesdaIeME.ﬂgation Bank

The undersigned represeniatwes of the South Carolina Interagency Review Team (IRT) by the sugnature
given below, hereby document the following consensus statements. This document is not binding and
does not constitute a guarantee, approval, authorization, or promise of any kind. The purpose of this
document is for recording and reporting the findings of the IRT preliminary to a final decision regarding a
mitigation bank proposal. Final approval and establishment of the proposed mitigation bank shall be
accomplished by the issuance of a Department of the Army permit and the execution of a conservation
easement, to be signed by the South Coast Mitigation Group LLC, the U.S. Army Corps of Engineers, and
the South Carolina Department of Health and Environmental Control. .

The IRT has reviewed the document titled “Clydesdale Mitigation Bank, Final Banking Instrument” dated
June 2012, and finds it to be an acceptable plan for the establishment, operation, management, and 4
maintenance of the proposed Mitigation Bank. The IRT also finds that if the Clydesdale Mitigation Bank is
established and operated in compliance with the above referenced Mitigation Banking Instrument,
Department of the Army permit, and conservation easement, the bank will be in accordance with the
policies and guidelines for mitigation banking in South Carolina.

PN

N&thaniel 1. Ball Kelly Laycock

U.S. Army Corps of Engineers , ’ U.S. Environmental Protection Agency -
Mark Leao ‘ Jaclyn Daly ’

U.S, Fish & Wildlife Service National Marme Fisheries Sennce ‘

Glenn Sandifer ' Jodi Barnes

-Natural Resources Conservation Service S.C. Department of Archlves & History
Susan Davis , Rusty Wenerick

8.C. Department of Natural Resources S.C. Department of Health & Envmnmentai

Control, Bureau of Water

Christopher Stout

S.C. Department of Health & Environmental
Control, Office of Ocean and Coastal Resource
Management




Clydesda!e Miﬂgatton Bank
Signature Page for the United States Army Corps of Engmeers

* The United States Army Corps of Engineers hereby agrees to the document titled "Clydesdale Mitigation
Bank, Final Bankmg lnstrument” dated June 2012. _

"IN WITNESS WHEREOF, the u. S Army Corps of Engmeers has caused its duly authorized officer to
execute this agreement the date written below :

74

Signature S & ;- - Date

16 /H’rZ 202

Eow/hao P cuamgepiaine

Printed Name

—

IN THE PRESENCE OF: [ e P f—lg_N

P s | X ) )
~lravis 5 I:;gga‘_\&;
Printed Name ‘
IN THE PRESENCE OF: M

Printed Name - S
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DEPARTMENT OF THE ARMY
CHARLESTON DISTRICT, CORPS OF ENGINEERS
_ 69-A HAGOOD AVENLUE
CHARLESTON, SOUTH CAROLINA 29403-5107

Regulatory Division

South Coast Mitigation Group, LLC
Attn: Mr. Murphy MclLean

Post Office Box 1541

Lake City, Florida 32056

Dear Mr. McLean:

This letter is in response to a Pre-Construction Notification (PCN) dated June 26, 2012,
and additional information which was received on July 23, 2012.. By submittal of the PCN, you
requested verification that the proposed project is authorized by a Department of the Army
Nationwide Permst .

The PCN contain_s the following identifying information for tﬁhis project. The work
affecting waters of the United States is part of an overall project known as the Clydesdale
Mitigation Bank. The project involves impacts to not more than 0.67 acres of waters of the
United States, including wetlands. The project site consists of the 694.1-acre mitigation bank
site, which is Iocated adjacent to US Highway 17 and the Back River portion of the S8avannah
River in Jasper County, South Carolina. The PCN also includes the fonowmg supp «=mental
information: .

a. Drawing sheets 1-50f 5 tatled "Clydesdale Tract, Client: Southeast Mitigation Group,
LLC, Location: Jasper County‘ sc. and dated May 24 2011; Rev: 8/7/12;

Based on a review of the PCN, mctudmg the supp!emental mformatton indicated above
it has been determined that the proposed activity will result in minimal individual and cumulative
adverse environmental effects and is not contrary to the public interest. Furthermore, the
activity meets the terms and condmons of Depantment of the Army Nat:onwade Permit(s) # 27.

For this authorization to remam valad the pro;ect must comply WIth the enclozsed
Nationwide Permit General Conditions, Charleston District Regional Condvtnons and the
following special conditions: L e

1. That impacts to aquatic areas do not exceed those specified in the above mentioned
PCN, inciuding any supplemental mformatuon or revosed permlt drawmgs that were submutted to
the Corps by the permittee; SIRL R : x :

2. That the construction, use, and maintenance of the authorized activity is.in :
accordance with the information given in the.PCN, including the supplemental information listed
above, and is subject to any conditions or restrictions imposed by this letter;

3. That the permittee shall éubmit 'the'attachéd si’gned bompiiance certification to the
- Corps within 30 days following completion of the authorized work. v




4. That the permittee understands and agrees that cultural resources on the matlgatuon
bank site must be protected in accordance with Section B(12) Historical Sites of the
conservation easement that was included in the Final MBI dated June 2012. This conservation .
easement must be recorded prior to conducting any of the authorized work on the project site.

5. That the permittee agrees to stop work and notify this office mmed:ately |f any
previously unknown historic or archeological remains are discovered while accomplishing the
activity authorized by this permit. The Corps will initiate the Federal, State, and/or Tribal
coordination required to determine if the remains warrant a recovery effort or if the site is ehglb!e
- for listing in the National Register of Historic Places.

6. That the permittee recognizes that the existing earthen embankment, the water
control structures, and the freshwater canal on the northwesteri side of the project site are
located within an existing Federal easement, ‘and that these features are -associated W|th the
existing Federal pro;ect

7. That the permuttee recognizes that thrs permrt does not corwey any real. estate AND
THAT PRIOR to conducting any work within the existing Federal easement, the permittee must
coordinate with both the Charleston District and the Savannah District to. define the Governments
interests in the existing features on the project site and to determine whether modifications to
these features by the permittee are con51stent with the easement and are permnssnble

8. That the permittee understands the proposed activities in waters of the U.S. on the
project site must comply with the terms and conditions of NWP 27 and this NWP verification
letter.. In order for the proposed activities to generate mitigation credits, these activities must ;
also’ comply with the Final Mitigation Banksng Instrument dated June 2012, lnciudmg without ‘
limitation all performance standards. : - :

. - This verification is valid until March 18, 2017, unless the district engineer modifies,’
,.suspends or revokes the nationwide permit authonzatnon in accordance with-33 CFR'330.5(d).
If prior to this date, the NWP authorization is reissued without modification or the activity -
complies with any subsequent modification of the NWP-authorization, the verification continues,
to remain valid-until March 18, 2017. If you commence, or-are under contract to commence, this
activity before the nationwide. permit expires; -or the nationwide permit is modified, suspended,
or revoked by the Chief of Engineers or division engineer in accordance with 33 CFR 330. 5(b)
or (c), respectively, se that the activity would no longer comply with the terms and conditions of
the nationwide. permit, you will have 12 months after the date the nationwide permit éxpires or is
modified, suspended, of revoked, to complete the activity under the present terms and
condmons of this nationwide permit. o

. This Nationwide ‘permit isbeing verified based on the information you have provided. |t
is your responsibility. to read the attached-Nationwide Permits(s) along with the General, _
Regional, and Special Conditions before you begin work. If you determine that your project will
not be able to meel the NatlonW|de Permtt and the conditions, you ‘must contact the Corps
before you proceed R AR .

Your coo;aerataon in the protectlon and preservatlon of our navngable waters and natural
resources Is appreciated. In all future correspondence concerning this matter, please refer to



our file number SAC 2009-00756. A copy of this ietﬁer is being forwarded to certain State and/or
Federal agencies for their information. If you have any questions concerning this matter, please

contact Mr. Nat Ball at 843-329-8044, or toll free at 1-866-329-8187.

Sincerely.

Eéf’ hambert ,PE.

Lieutenant Colonel, U.S. Army
Commander and District Engineer

Enclosures:
Permit Drawings
Nationwide Permit #27
Nationwide Permit General Conditions
Charleston District Regional Conditions
Compliance Certification Form

Electronic Copy Furnished to:
Interagency Review Team
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Natural Resources

;%0% é\:ﬁ%r_}lbly Street Suite 336 A!Viﬂ. A. Taylor
" Columbia, SC 29202 ' Director
803.734.3766 Office : Robert D. Perry
803.734.9809 Fax : . ; Director, Office of

perryb@dnr.s¢.gov _ Environmental Programs

May 31, 2012

Ms. Tina B. Hadden

Chief Regulatory Division, Charleston District
U.S. Army Corps of Engineers

69A Hagood Avenue

Charleston, SC 29403-5103

REFERENCE - Clydesdale Club Proposed Mitigation Bank, Concurrence Request
Ms. Hadden,

Reference is made to your May 17, 2012 letter to Ms. Susan Davis of our staff regarding the
above referenced proposed mitigation bank. South Carolina Department of Natural Resources
(DNR) staff have carefully evaluated the proposed mitigation bank, and the agency has
submitted several letters through the designated Interagency Review Team (IRT) process. Our
position on the proposed bank is well documented, and we continue to be distressed over the
potential approval of the proposed bank. We do not believe our previously submitted issues have
been adequately addressed. Fundamentally, we view this proposal as a conversion from one
wetland type to another, and not at all as a restoration. Our interpretation of the Mitgation Rule
is that DNR does not have standing, as do the federal agencies, to initiate a dispute resolution
process, and therefore we will be silent as to filing-a dispute. However, because of the numerous
and previously stated issues associated with this proposed mitigation bank, DNR will not be i ina
position to sign the concurrence statement _

If you or your staff or any member of the IRT have any questions‘ about the DNR position on this
matter, please do not hesitate to contact Ms. Davis of our staff.

Very truly yours,

Bob Perry
Director, Office of Environmental Programs

ec: . John P. Evans, Chairman DNR Board
Alvin A. Taylor
. Breck Carmichael
IRT Members
Jay Herrington — FWS
Pace Wilber - NMFS
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We appreciatev the oppbrtunity to provide these comments. Please direct related correspondence
to the attention of Ms. Jaclyn Daly at our Charleston Area Office. She may be reached at (843)
762-8610 or by e-mail at Jaclyn.Daly@noaa.gov. .

Sincerely,

Fu &l

Virginié M. Fay
Assistant Regional Administrator
Habitat Conservation Division

/ for

CC:

COE, Nathaniel.1. Ball@usace.army.mil

DHEC, trumbumt@dhec.sc.gov, Weneriwr@dhec.sc.gov

SCDNR, DavisS@dnr.sc.gov; MixonG@dnr. sc gov; - VejdaniV@dnr.sc. gov PerryB@dnr SC.goV
SAFMC, Roger.Pugliese@safmc.net

EPA, Laycock.Kelly@epa.gov

FWS, Karen_Mcgee@fws.gov; Mark Leao@fws.gov

F/SER4, David.Dale@noaa.gov

F/SER47, Jaclyn.Daly@noaa.gov
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54 "!:. UNITED STATES DEPARTMENT OF COMMERCE
. %3"% National Oceanic and Atmospheric Administration
%% f NATIONAL MARINE FISHERIES SERVICE

of
Southeast Regional Office
263 13™ Avenue South
St. Petersburg, Florida 33701-5505

(727) 824-5317; FAX (727) 824-5300
http://sero.nmfs.noaa.gov/

June 7, 2012 F/SER47:JD/pw

(Sent via Electrohic Mail)

Lt. Col. Edward P. Chamberlayne, Commander
Charleston District, Corps of Engineers

69A Hagood Avenue -

Charleston, South Carolina 29403-5107

Attention: Nat Ball -

Dear Lt. Colonel Chamberlayne:

NOAA’s National Marine Fisheries Service (NMFS) reviewed your letter, dated March 28,
2012, announcing the Charleston District’s intent to approve the Clydesdale Club Final
Mitigation Banking Instrument (MBI) proposed by South Coast Environmental Group for a salt
marsh mitigation bank on the Savannah River (public notice SAC-2009-00756).

"NMES expressed concerns about establishment of this bank in letters dated December 17, 2010,
and December 8, 2011. As noted in these letters, NMFS does support the services areas
proposed in the MBI. The primary service area for the Clydesdale Club Mitigation Bank should
be limited to 03060109-Lower Savannah; the secondary service area should be limited to
03060110-Calibogue Sound/Wright River; and the tertiary service area should be limited to
03050207-Salkehatchie/Combahee, 03050208-Broad, and 03050210-St. Helena Island. The
service area should not extend 100 miles and across several watersheds to include wetlands in
the Edisto, Stono, Cooper, or Bulls Bay watersheds. NMFS also believes the net improvement
factor used in the MBI is not warranted for a project that currently provides wildlife habitat.
Finally, the restoration, enhancement, and preservation credits proposed in the MBI encompass a
range of values and the number of credits the Charleston District is preparing to allocate to the
bank is not clear. ' : . :

While the final MBI does not address the concerns NMFS has raised, staffing limitations prohibit
NMEFS from initiating the formal dispute resolution process described in 33 CFR §332.8(¢). The
issues associated with this bank highlight the need for the Charleston District and the IRT to
develop a method of credit calculations for tidal wetlands in coastal South Carolina; NMFS is
looking forward to being actively involved in that process.

@

-
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& We appremate the opportunity to review and provide comments on the submitted document. If

you should need further assistance please contact M1 Mark Leao at (843) 727-4707 ext. 228 and
-reference FWS Log No. 2009-FA 0346

Siﬁcerely,

k%mbmf“

\4&,( Jay B. Herrington
Field Supervisor

"JBH/MCL




United States Department of the Interior

FISH AND WILDLIFE SERVICE
176 Croghan Spur Road, Suite 200 I
Charleston, South Carolina 29407

May.30, 2012

Lt. Colonel Edward P. Chamberlayne .
District Engineer :

U.S. Army Corps of Engineers

69A Hagood Avenue

Charleston, SC 29403-5107

Attn: Nat Ball

Re:  Clydesdale Club Mmgatlon Bank Instrument
Jasper County, SC
FWS Log No. 2009-FA-0346

Dear Colonel Chamberlayne:

The U.S. Fish and Wildlife Service (Service) has received your May 17, 2012, letter requesting
concurrence for approval of the final Mitigation Bank Instrument for the proposed Clydesdale
Club Mitigation Bank. The Service does not support, and strongly discourages, the approval of
this bank due to the reasons listed below.

® 485 acres of increasingly rare, functional, intact tidal freshwater impoundments and the
associated fish and wildlife functions and values they are capable of providing will be
impacted and irretrievably lost.

 Bank approval will set an ecologically unwise precedent given the finite and diminishing
amount of freshwater impoundments in the Savannah River system and along the South
Carolina coast.
The bank will impact habitat utilized by migratory birds, a Federal Trust Resource.
Establishment of the bank could negatively affect management capabilities within the
Savannah National Wildlife Refuge. \

Aceordingly, the Service will not endorse the establishment of this proposed mitigation bank.



~ Exhibit11




LTC Edward P. Chamberlayne, PE, PhD
Proposed Clydesdale Club Mitigation Bank
July 17, 2012

~ convert the site to a saltwater tidal wetland. Conversion of one wetland type to another does not
constitute restoration of wetlands in the spirit intended and defined by regulation. Under current
regulatory climate, it would be impossible for any individual or agency to obtain a permit to
convert a salt\ivater tidal wetland to a freshwater impoundment (EPA vs Graham Reeves) even if
the amount of fill necessary were to be negligible. '

Mr. Ball’s transmission of July 3, 2012 also indicates the Corps of Engineers is evaluating the
revised application to determine if it meets the terms and conditions of Nationwide Permit
Number 27 (Aquatic Habitat Restoration, Establishment and Enhancement Activities) (NWP 27).
For a number of reasons, the proposed mitigation bank and Final MBI should not be approved
under a NWP 27. First, NWP 27 should be used for activities that restore, enhance or establish
wetlands provided those activities result in net increases in aquatic resource functions and
services. The proposed bank would restore, enhance or establish nothmg, it merely would
change the functions and services that already are provided by the existing wetlands at the site.
The applicant has not satisfied the IRT that the proposed activities will result in a net increase in
functions and values, but has demonstrated that the existing wetland functions and values will be
converted to other wetland functions and values. DNR asserts the conversion wetland functions
and values are no more valuable than the existing wetland functions and values. Second, NWP
27 does not authorize the conversion of wetlands to another aquatic habitat type unless
hydrology is more fully restored during wetland rehabilitation activities. By- domg nothmg more
than manipulating the existing water control structures the hydrology at the site can be just as
easily fully restored as it can by following the proposed mitigation bank activities.

In summary, please accept this correspondence as another objection to the proposed Clydesdale
Mitigation Bank, please note that we are invoking the prescribed dispute resolution process for
the above stated reasons and we object to the use of NWP 27 as the permitting authority for the
proposed bank. If there are questions regardmg the content of this correspondence please contact
“me at your earliest convenience. .

Ve truly yours,

: éo% Perry :
Director, Office of Environmental Programs . ¢
ec:  Jay Herrington - FWS

~ Pace Wilber -NMFS .

Blair Williams — DHEC-OCRM
Heather Preston — DHEC-EQC

. IRT Members
John P. Evans — Chairman DNR Board
Alvin A. Taylor
Buford Mabry
Breck Carmichael



" LTC Edward P. Chamberlayne, PE, PhD
Proposed Clydesdale Club Mitigation Bank
- July 17,2012

~ permit applrcatlon Mr Ball replied that the September 28, 2009 public notice will stand. DNR

- objects to this approach. The proposed Final MBI has been modified substantially during the 2-
year, 10-month period since first public notlced as a Draft Prospectus. Further, we understand
the Final MBI has been modified recently pursuant to objections submitted by the South Carolina
Department of Health and Environmental Control (DHEC). An electronic copy of the 44-page
primary document has been provided to the IRT, however relevant appendices needed to
evaluate recent changes have not been provided. Accordingly, DNR requests a copy of the
current, full and revised Final MBI so that those recent changes can be properly vetted by DNR
and hopefully through the full IRT.

Pursuant to the lengthy period of time tha1 has elapsed and the substantial, and particularly most
recent, changes that have been made to the proposed banking documents, DNR also requests that
the revised application be placed on public notice and opened for a final public comment period
~ of a minimum of 15-days. We note that per regulation the project sponsor must provide
. supporting documentation that explains how the Final MBI addresses the comments provided (by
the agencies) to the IRT; this has not been done.

In our letter of May 31, 2012, DNR expressed that our interpretation of the Mitgation Rule does
not give DNR standing to enter into the Dispute Resolution Process. That interpretation was
based on review of the Federal Register Vol. 73, No. 70, Thursday, April 10, 2008, or commonly
known as the Final Rule for Compensatory Mitigation for Losses of Aquatic Resources. Upon
review of 33 C.F.R. § 332.8 and 40 C.F.R § 230.98 it is clear that, in addition to the Federal |
Agencies, the other members of the IRT do, in fact, have standing to implement a dispute
resolution. Therefore, DNR respectfully restates it objections to the proposed mitigation bank
moving forward and formally requests dispute resolution. We note that in addition to our letter
of opposition filed on May 31, 2012, that on May 30, 2012 the United States Fish and Wildlife
Service (FWS) objected to the bank and did not sign the concurrence statement; on June 7, 2012
the National Marine Fisheries Service (NMFS) noted the Final MBI did not address that
agency’s concerns and staffing limitations prohibited them from initiating a dispute resolution
process; and in their June S, 2012 letter DHEC also indicated it could not support the Final MBI

In accordance with 33 C.F.R. § 332.8(e)(2) and 40 C.F.R. § 230.98 (e)(2) the district engineer
must respond to objections within 30 days of receipt of objections. It is clear that FWS, NMFS,
DNR and DHEC objected to the Final MBI. We know of no letter from the Corps of Engineers
 that responded to those’ objectlons within the 30-day time frame. We therefore believe our
current objecnon and request for drspute resolutlon has both ment and standing.

As previously stated, Corps ,of Engin_eers Lst,af,f app_ear to have negotiated with DHEC to assist the
bank sponsor produce a revised Final MBL... We are distressed that no such negotiation occurred
with the other agencies represented iin:the:IRT. : We believe thls gives further merit and standing
to-our: objectlon and request for dlspute resolutlon L

' DNR offers its previously submltted letters as referenced above, as a clear and unequivocal basis
for our objection to the proposed Final MBI. Prior to the September 28, 2009 public notice the
subject property would have been classified as an impounded wetland. In fact, when it was
impounded it was a ﬁ'eshwater mterttdal wetland and it has remained a freshwater impounded
wetland for at least 200 years. At.its core, the proposed bank documents clearly proposes to

2 H




South Carolina Department of

Natural Resources

:3(();)% ;\xs?%r;lbly Street Suite 336 | ‘ Avin.A. Taylor
Columbia, SC 29202 ’ _ : : Director
803.734.3766 Office : . _ . - Robert D. Perry
803.734.9809 Fax : 4 . . Director, Office of
erryb@dnr.sc.gov o o Environmental Programs

CJuly 17, 2012

LTC Edward P. Chamberlayne, PE, PhD
U.S. Army Corps of Engineers -
Charleston District

69-A Hagood Avenue

Charleston, SC 29403-5107

ATTENTION: Nat Ball

REFERENCE: e Proposed Clydesdale Club Mitigation Bank P/N SAC 2009—00756 South
' Coast Environmental Group

Dear LTC Chamberlayne,

‘The South Carolma Department of Natural Resources (DNR) has repeatedly opposed the
approval and establishment of the above referenced project, the proposed Clydesdale Club
Mitigation Bank. Our agency has offered a number of comment letters through the Interagency.
Review Team (IRT) process; specifically we call your attention to letters dated October 21, 2009
(addressing the Draft Prospectus by expressing potential, but indicating more information necds)
December 22, 2009 (opposing the Final Prospectus), May 20, 2010 (opposing the Baseline
Monitoring and Functional Assessment Report), December 17,' 2010 (opposing the Draft:
Mitigation Banking Instrument), December 9, 2011 (opposing the Final Mitigation Bankmg
Instrument [Final MBI]) and on May 31, 2012 (opposmg the proposed bank and refusmg to sngn
as requested, the concurrence statement) . I

DNR believes that the project sponsor has faﬂed to demonsn'ate the ccologlcal smtabthty of the

site to achieve the objectives of the proposed mmgatlon bank,. and we have very serious doubts
that the site will support the planned types of aquatic resoutces, functions and values. We know

well and have attempted to demonstrate that the planned objectlves of the proposed bank will not

produce higher wetland functions and values, just-different ones. Respectfully, we argue these -
points from a well informed and practiced point' of viéw;:as your staff knows well, DNR -
manages many thousands of acres of these types of habitats; has many decades of experience in

this arena, its employees have published many -peer reviewed articles on-the management and,

aquatic resource importance of managed tidal wetlands and these same employees are nationally

recognized and sought-after by others in the academic, management and legal professnons for
their expertise and work. ‘ . , ,

Per transmission dated July 3, 2012 to IRT members from Nat Ball, it was indicated the apphcant
had submitted a revised permit application for the proposed mitigation bank. ~ Following inquiry
as to whether or not the Corps of Engmcers would be publishing a public notice for the revised -
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Mr Nat Ball
Proposed Clydesdale Club Mmgatlon Bank
August 7, 2012

to water quality. Until such time as a satisfactory testing for contaminants is performed,
DNR recommends that no permits or certifications for the proposed project be issued.
26. The applicant indicates: “OCRM has reviewed the proposed mitigation action.”

While staff of the DHEC Ocean and Coastal Resource Management has been irivolved in the
review of the proposed mitigation bank at the Interagency Revlew Team level, a coastal zone
consistency determination has not been made.

In summary, please accept this correspondence as another objection to the proposed Clydesdale
Mitigation Bank. DNR objects to the use of NWP 27 as the permitting authority for the proposed bank.
We believe there are many adverse impacts to natural resources associated with the proposal. Despite our
best efforts, we do not believe our concerns and the concerns of other agencies have been adequately
" addressed. Upon thorough review of the submitted joint application for a PCN, DNR believes the
applicant’s submission of information is significantly flawed by use of arbm'ary and capricious
conclusions not supported by the best available science, and the applicant misrepresents the facts in a
number of instances. We urge that no permits or certifications be issued for the proposed project. If there
are any’ questions regarding the content of this correspondence please contact me at your earliest
convenience. o

Very truly yburs; »

Bob Perry ‘
Director, Office of Environmental Programs

ec: Jay Herrington — FWS
- Pace Wilber - NMFS - ,

Blair Williams - DHEC-OCRM
Heather Preston — DHEC-EQC
IRT Members - :
John P. Evans — Chairman DNR Board
Alvin A. Taylor

. Buford Mabry
Breck Carmichael -




Mr. Nat Ball
- Proposed Clydesdale Club Mitigation Bank
 August 7, 2012

Section 7(a)(2) of the ESA requires a federal agency to determine if its activities may affect a
listed species [SO0 C.F.R. § 402.14(a)]. If so, the action agency must engage in' formal
consultation with FWS so that FWS can determine, based on the best available scientific
evidence, that the action is not likely to adversely affect the species. DNR believes the spirit
and intent of the ESA clearly calls for a formal ESA consultation with FWS, and that no
permits should be issued for the proposed bank until such .time as the. consultation is
completed with a fi ndmg of no impact to listed specnes ‘

19. The applicant mdlcates “The proposed mmgatzon pro;ect has been rewewed by all appropr;ate
agenczes with regard fo migratory birds, bala' eagles and golden eagles W '

The apphcant agam misrepresented the facts While all appropnate agencles have reviewed
the proposal, it has been very clear that several agencies, including DNR, have expressed
grave concern over the potential adverse impacts to migratory birds if the proposed project
moves forward. There should be absolutely no misunderstanding that the site of the proposed

" project has served for decades as important habitat for migratory birds including waterfowl
and their many allies. This site also serves as 1mportant breeding, foraging and wintering
habitat for mxgratory wading and shore birds and passerines. As noted above, many other
migratory avian species depend on habitats like these during winter and spring migration for
maintenance of body condition that is critical to spring migration and breeding. Coastal
managed 1mpoundments in South Carolina are well documented to be critical foraging habltat
for bald eagles.!" The proposed project will most definitely have significant adverse impacts
to mlgratory birds and bald eagles if it is permitted and moves forward ' )

22. The applicant indicates: “OCRM has reviewed the proposed prq;ect and any requzred critical
area perm:t will be obtained prior to initiation of the restorauon acnvmes

. The applicant’s statement is correct, however General Condmons for NWP 27 state that there
can be no authorization for fill in critical waters until it has been’ ‘determined that the proposed
fill in critical resource waters will be no more than minimal. It is abundantly clear to DNR
that 5,165 yd® of fill proposed to be placed in these critical resource waters is an amount that

is significantly beyond minimal.
25. The applicant indicates: “Not Applicable.”

- DNR believes the proposed project, in fact, will result in adverse water quality lmpacts
Marsh soils in lower Savannah River estuary are known to contain hazardous contaminants'
and the River may be the fourth most polluted in the nation.”> DNR believes the following,
but not necessarily only the following may be bound in sediments at the site of the proposed
project: - radioactive contaminants, metals, polychlorinated biphenyls, polycyclic aromatic
hydrocarbons, petroleum hydrocarbons, phenols, pesticides, dioxin congeners, cyanide and
‘organotins. The proposed dredging and filling of 5,165 yd* of material at the site has the
potential to release a significant amount of contaminants which could cause adverse impacts

" Murphy, T.M., F.M. Bagley, W. DuBuc, D. Mager, S.A. Nesbitt, W.B. Robertson and B. Sanders, eds. 1989. Southeastem States Bald Eagle
Recovery Plan. U.S. Fish and Wildlife Semce, SE Region, Atlanta, GA. 120 pp.

2 Goldberg, E. D, J. J. Griffin, V. Hodge, X. Mmoura and H. Windom. 1979. Pollution history of the Savannah Raver J. Environ. Sci.
Technol. 13(5): 588-594

' hitp://savannehnow. com/ncws/2009-l0-22/savannah-nver fourth-most-polluted-nation; Last accessed August’3, 2012.
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Mr. Nat Ball E
Proposed Clydesdale Club Mitigation Bank
August 7, 2012

18. The applicant indicates: “The proposed mitigation project has been reviewed by all appropriate Y
- agencies with regard to Threatened and Endangered Species. No adverse xmpacts to threatened
and endangered species will occur as a result of the restoration of tidal marsh.

DNR believes the statements simply are not true. While the agencies have reviewed the
proposed project, DNR is not aware that USACE has made or can make a determination that '

. no threatened or endangered species will be adversely impacted if the proposed project moves
forward. Further, DNR is not aware that there has been any formal consultation with the U.
S. Fish and Wlldhfe Service (FWS) to determine if there could be any impacts to threatened
and endangered species.. The applicant’s agent is not empowered by law and regulation to
categorically state that no adverse impacts to threatened and endangered species will occur as
a result of the proposed project. Also, as noted above, at least 2 bird species potentially
adversely impacted under the proposed project have been identified as candidates for review
to determine if they are eligible for listing under the ESA.

DNR is aware that a significant wood stork (Mjrcteria americana) rookery, the Levy rookery,

- is in very close proximity (approximately 1.4 mi) to the proposed project at Lat. 32.1599
Long. 81.0570. During 2012, the Levy rookery supported 109 wood stork nests. Based on
an aerial survey conducted on June 18, 2012, it appeared that wood stork productivity was
high there thxs year. There were many large chicks in the nests, and many nésts contained 2
to 3 chicks.” -Foraging resources are believed to be the hmltmg factor for wood storks and
managed impoundments are identified, irnportant foraging sites.® It is likely that wood storks
use and have used the proposed mitigation bank site as a foraging site. Wood stork foraging
is well documented at the adjacent Savannah National Wildlife Refuge.’

In central Florida, FWS has identified core foraging arca.(CFA)v around all known wood stork

nesting colonies that is important for reproductive success. CFAs include suitable foraging

- habitat (SFH) within a 15-mile radius of the nest colony; CFAs in North Florida include SFH

* . within a 13-mile radius of a colony.'® :-DNR maintains that preserving foraging habitat in the
- area is critical for wood storks.

DNR thus believes the applicant has arbitrarily and capriciously failed:

“a. To use the best available scientific data conceming the impacts to an endangered species,
 b. To make a rationial connection between its conclusion that the available habitat will not
‘be jeopardized, and known observations and facts submmed for the record,
c. To discuss relevant baseline condmons, ‘
d. To accurately value fish and wildlife and endangered species habitat,
‘ *e. " To account fully for- the loss of shon hydroperlod wetlands critical to mlgratory wildlife
" and the wood stork,
“f. To provide a meamngful cumulat!ve impacts analysns
g To recognize essential wood ‘stork’ réi:bvcry objectives,and . -
~ h To anticipate a potential level of take.”

? Personal communication, data recorded by Ms. Christine Hand of the South Carolina Department of Natural Resources, June 2012.

*The Corps of Engineers Jacksonville District, U. S. Fish and Wildlife Service Jacksonville Ecological Services Field Office and State of Florida.
2008. Effect’  determination ‘key . for - -the wood ;stork. in central and northem  peninsular  Florida
hitp/fwww. fws. gov/nonhﬂonddWoodSmrks/Docummts/ZOOSMOO JAXESO WOST_Key.pdf. Last accessed August 6, 2012,

? Personal communication, Ms. Jane Griess, August 3, 2012.

1% The Corps of Engineers Jacksomnl!e District, U. S. Fish and Wlldhfc Service Jacksonvmc Ecological Services Field Office and State of
Florida. 2008. -




Mr. Nat Ball
Proposed Clydesdale Club Mitigation Bank
August 7, 2012

The following pertains to DNR’s evaluatlon of the appllcant s compliance answers to the General
Conditions of NWP 27. :

2. The applicant indicates: “The proposed mitigation actions will improve aquanc llfe movement
through the restoratzon of tidal marsh "o

The proposed actions will not improve aquatic life movement over the status quo. Merely
opening the existing water control structures and moving in the direction of a more holistic
wetland management strategy would improve aquatic life movement. DNR previously has
indicated that the applicant has deliberately shut down movement of aquatic life by closing

. water control structures to tidal action-in order to set-the lowest possible baseline, and then
propose the maximum amount of functional lift by . breachmg dikes and removmg water
control structures.

The applicant’s agent holds a permit through DNR for harvest- of Amencan alligators
(Alligator mississippiensis), through DNR’s private land alligator hunting program. We
presume the applicant is aware that this aquatic species will no longer utilize the site to the
numbers historically documented should the proposed project move forward. Alligators are
attracted to freshwater managed impoundments not tidal marsh, in part, due to lack of forage
prey -in-open tidal marsh. This represents an excellent example of the unintended
consequences and adverse impacts to important aquatlc resources that will occur if the project
is allowed to move forward.

. -The appllcant |ndicates “The pmJect will restore tidal marsh whrch hzstorrcally was used as
. spawning areas for a variety of marine species.’

The proposed actions will not restore tidal marsh, but will result in a conversion. The area
never functioned as a spawning area for marine species because it was impounded for the
purposes of rice culture at least 200 years ago when the site was a mature freshwater forested
wetland.

The applicant indicates: “The, pr"oject will be no'edverse impact (sie) to migrat'ory bird breeding
areas.” - f ,

DNR believes the proposed pro_;ect will, .in. fact, result in significant adverse impact to
important migratory bird breeding areas. At a minimum, pied-billed grebe (Podilymbus
podiceps), least bittern (Ixobrychus exilis), . green heron (Butorides virescens), common
“moorhen (Gallinula chloropus), red-wmged blackblrd (Agelams Phoeniceus) and boat-tailed
grackle (Quiscalus major) nest in these types of intertidal freshwater marshes.’ * DNR
believes the site is breeding habitat . for the black rail (Laterallus Jamaicensis) and .
Macgillivray’s seaside sparrow (Ammodrammus manamus macgillivraii) both species
currently proposed for review as candldates for protectlon under the Endangered Species Act

: (ESA) Many other migratory avian species depend on habltats like these during winter and
spring mlgratlon, these habitats are essentlalfqr maintenance of body condition that is critical
to breeding in more northern climes.® - No, pe lits or certifications should be 1ssued for the
proposed project until a rigorous evaluatlen is completed to. rule out adverse lmpact to these
and other migratory blrds

*Post, W. and C. A. Seals 1990. Bird density in an impounded camnl mamh J Fleld 0m1thol 62(2): 195-199 :
* Fredrickson, L. H. and T. S. Taylor. 1982. Management of seasonally flooded impoundments for wildhfe U.S. Fnsh and Wildl: Serv. Resour -
Pub. No. 148. 29 pp. i
* hitp:/www.fws.gov/southeast/news/2011/11-063.html. Last accessed August 3,2012. :

¢ Martin, T. E. 1987. Foodasa hmlt on breeding birds: a life lnstory perspectwe Ann. Rev Ecol. Syst 18: 453—487
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‘ Mr. Nat Ball ‘
Proposed Clydesdale Ckub Mitigation Bank
August 7, 2012

the specific experience necessary to be working in tidal managed impoundments and imputing their
. natural resource value, productivity, functions and va!ues or lack thereof.

The current notice requests an evéluat_ion of the revised application to determine if it meets the terms and
conditions of Nationwide Permit (NWP) 27 (Aquatic Habitat Restoration, Establishment and
Enhancement Activities). Block 32 of the PCN application describes the project: “The proposed

mitigation project includes the restoration (emphasis added) of tidal wetlands in the Savannah River
Watershed.” ‘ :

DNR reiterates that when this tract was impounded it was a freshwater intertidal wetland and it has
remained a freshwater impounded wetland for at:least 200 years, and it is naturalized as such. At its
core, the proposed project would convert the site to a saltwater tidal wetland. Conversion of one -
wetland type to another does not constitute restoration of wetlands in the spirit intended and defined
by regulation. The proposed bank would restore, enhance or establish nothing; it merely would

- change the functions and services that already are provided by the existing wetlands at the site. NWP
27 should be used for activities that restore, enhance or establish wetlands provided those activities
result in net increases in aquatic resource functions and services. The applicant has not satisfied the
Interagency Review Team that the proposed activities will result in a net increase in functions and
values, but has demonstrated that the existing wetland functions and values will be converted to other
wetland functions and values. DNR asserts the converted wetland functions and values will be no
more valuable than the existing wetland functions and values. In fact, we argue functrons and values
will be less valuable for certain important aquatic, migratory and endangered species.

Also NWP 27 does not authorrze the conversion of wetlands to another aquatrc habitat type unless
hydrology is more fully restored through proposed activities. By doing nothing more than
manipulating the existing water control structures the hydrology at the site can be just as easily more
fully restored as it can by following the proposed mitigation bank actrvmes, and without the habrtat
destruction that wrll occur if the project moves forward :

Blocks 34 and 35 of the application indicate a total of 5,165 yd® of fill will be discharged into waters of
~ the Umted States or Crmcal Areas of the state of Soul:h Carolma ,

»Thls amount of fill equals the amount of ﬁll that would be required to repair 1,450 linear feet of a
‘tidal, non-impounded wetland (assuming 20 ft crown width and 4 ft above marsh level). DNR does
not believe either USACE or South Carolina Department of Health and Environmental Control
(DHEC) would issue permits or certifications to impound an unimpounded wetland should this or
even a lesser amount of fill be requested by ‘an applicant who sought to restore a historically broken
ricefield, especially so in the critical area. Many historic ricefields along the tidally influenced
coastal region of South Carolina could be re-impounded with a similar or less amount of fill. DNR
believes ‘the mitigation bank proposal’ ‘should only be permitted through an individual permit .
application; a PCN for NWP 27 is mappropnate for the proposed actrvrty because. of the amount of
fill proposed and many other reasons j_; )

Block 36 of the application lists the purpose of the proposed fill to be “Marsh Restoration.”

- As noted above, the site wxll not be restored by the proposed activities, but it will be converted, and to
the detriment of important species. Further, the proposed wetland mitigation plan arbitrarily and
’ overly devalues the 487.6 acres of wetlands to be converted in the name of restoration.

* 2 Smith, R. D., A. Ammann, C. Bartoldus and M. M. Brinson. 1995 ‘An. appmach for assessing wetland functions using hydrogeomorphic
classification, reference wetlands, and functional-indices. U. S. Army Coips of Engineers Waterways Experiment Station, Tech. rept. WRP-DE-
9 88 pp.
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'1)(())0(& (.;\:si%r;lbly Street Suite 336 Alvin A. Taylor
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August 7, 2012 .

Mr. NatBall

U.S. Army Corps of Engineers

Charleston District

69-A Hagood Avenue

.Charleston, SC 29403-5107

REFERENCE: Proposed Clydesdale Club Mitigation Bank, P/N SAC 2009-00756, South Coast
Envrronmental Group

Dear Mr Ball

On July 23, 2012 the Charleston Drstnct United States Army Corps of Engmeers (USACE) posted for
agency review the Pre-Construction Notification (PCN) for the above reference pro_|ect in accordance
with the Regional Conditions for the 2012 Nationwide Permits. The South Carolina Department of
Natural Resources (DNR) hereby responds to that notification.

As you know DNR repeatedly has opposed the approval and esmbltshment of the proposed Clydesdale
Club Mitigation Bank. Our previous letters have consistently focused on the difficulty. the project
sponsor has had and will continue to have in demonstrating the ecological suitability of the site to achieve
the objectives of the proposed mitigation bank. . We have offered our considerable experience in.
successfully working with managed tidal unpoundments in order to support the quality of the existing site
to provide high wetland function and value. This site is not in need of restoration. We respectfully urge
the USACE to not summarily dismiss the fact that no other state or federal agency in the nation has the
cumulative scientific experience working with and performing and publishing research and management
techniques in these types of habitats as does DNR. ~Further, it is a. widely accepted fact that no other
agency, organization or firm better understands how these systems work and the aquatic and .other
resource functions and values they provide. We offer these reasons to support these facts:

A. As relics of the rice era, managed tidal 1mpoundments pnmartly exist and are mamtamed in a
' quantity of acreage only in South Carolma wlth very., small acreages occumng in both -
- neighboring states, = - V
B. DNR has managed over 25,000 acres of this kmd of hab:tat for many decades and
C. For many decades DNR has mamtamed a close relatronshlp w1th the prlvate and federal sector in
managing this kind of habitat.! , s LTI : -

Before it issues the applicant the requested permit, DNR: respectfully requests the USACE contrast the
legion of experience and understanding of DNR employees workmg within and among these types-of
habitats with that of the project sponsor to work w1thm the same kmds of systems. DNR belleves ithas

¥ Gordon, D. H,, B. T. Gray, R. D. Perry, M. P. Prevost, T. H. Strange and R. K.Williams. 1989. South Atlantic coastal wetlands. Pages 57-92
in: Habitat Management for Migrating and Wintering Waterfowl in North-America, L. M. Smith, R. L. Pedersen and R.M. Kaminski, eds. Texas
Tech University Press, Lubbock, TX. 574 pp. .
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Mr. Nathaniel 1. Ball
Proposed Clydesdale Mitigation Bank Final Banking Instrument
December 9, 201 1 »

Thank you in advance for your favorable consideration of these comments in any future review
of this proposed bank. If your office will require any further comment or analysis of the FBI or
any aspect of this proposed bank, please contact our IRT representatlve Susan Davis at 843- 953-

9003 or at dawss@dnr SC.gOovV.

Sincerely,

Bob Perry :
Dnrector Office of Enwronmenta! Programs

¢: - IRT Members
John Frampton
Don Winslow.
- Robert Boyles
Emily Cope
Susan Davis



Mr. Nathaniel 1. Ball

Proposed Clydesdale Mitigation Bank Final Banking Instrumcnt
December 9, 2011

Section 12.3 Preservation Mitigation Credit Assignment, Pages 24 & 25 — The bank sponsor
proposes to either place a conservation easement on the property or transfer the property fee-
simple to an approved land trust and to assign preservation mitigation credit to 194 acres of
unimpounded marsh. As acknowledged in the FBI, the threat to this area is low. For this reason,
- DNR does not consider the preservation of tidal wetlands suitable as preservation mitigation and
continues to recommend that no mitigation credit be assigned to these areas.

Section 14.8.4 Water Quality Performance Criteria, Page 28 — Water quality performance
criteria is based on a comparison of water quality parameters with the reference area. The FBI
includes water quality improvement as a component of site restoration. This being the case,
performance criteria should target an improvement in water quality of restored areas over the
baseline and not merely a comparison with the reference area. Documentation of success will be
problematic given the fact that the baseline hydrology and water quality conditions are dictated
by management and in this case are a moving target manipulated by the applicant.

In summary, DNR submits the following as its agency positions on the proposed bank: _
1. The proposed FBI is based on flawed assumptions. The applicant has completely and -
utterly failed to address previously submitted legitimate science-based questions, and
- thus has not addressed the agencies’ concerns. We do not believe the proposed bank has
potential to restore or enhance wetland functions and generate wetland mmgatlon credits.
- We do not view this issue to be fixable. :
Conversion of wetlands does not equate to restoration of wetlands
Permitting and establishment of this bank would be an arbitrary and capricious action that
- will set an unnecessary precedent with multiple unanticipated consequences based on the
- premise that mitigation banks can be approved on the flimsy prermse that wetland
‘cornversion equals wetland restoration. -
4. DNR does not believe a Nationwide 27 is- the appropriate permlt to use or issue since the.
- proposed project will not result in-aquatic habitat restoration. We do not agree that any
pre-certification pertaining to § 401 Water Quality nor any other state issued certificates
~ should apply since the project will not result in wetland restoration. Should the proposed
bank be allowed to move forward we urge that it do so only under an Individual Permit
that will require its own, mdxv:dual and respectlve Water Quality and Coastal Zone
: Con51stency certificates. RS
5. There is no specific need to- create a mmgatlon bank of this nature as the regulatory
. framework at both the state and federal levels does not allow for approval of permits for
: 1mpacts to salt-marsh. -Any ‘specific:need for credits from the proposed bank would .
- require overwhelmmg public benefit, and these types of projects are not foreseen.
‘6. DNR' will reserve the right to challenge permlts and any necessary certificates through
" any and all available legal means. = =it
“DNR will not sign off as an IRT" member on the proposed mrtlgatlon bank.

0N

credits through the proposed bank because we fundamentally believe that such mitigation

offsets will not have been legitimately acqulred asa result of a proper restoration-based
mitigation strategy.

9. DNR continues to strongly discourage approval of this mitigation bank.

DNR will not agree to any . future: mitigation-need project proposals that seek use of -



- Mr. Nathaniel I. Ball ,
Proposed Clydesdale Mitigation Bank Final Banking Instrument
December 9, 2011 ‘

Section 11.3 Baseline Study Findings & Functional Assessment, Pages 15 & 16 - DNR .
continues to object to the use of a baseline condition that is a moving target manipulated by the
- applicant. The proposed mitigation site has been modified over hundreds of years and converted.

to a different type of wetland that has its own set of functions and values. DNR does not .

consider the proposed mitigation site to be fully impaired. We consider it to be highly modified
to enhance wildlife functions. The assessment method utilized (HGM) does not take into
account the existing wetland functions associated with the mitigation site and limits evaluation to
-how the site differs from the reference condition, in this case intertidal salt marsh. We disagree
with the statement that all functional assessment methodologies will document the highest level
of impairment on this site. This would be true only if the baseline condition of the site was fully
impaired and existing conditions provided no aquatic functions. That is certainly not the case in
this situation. ' ‘ :

In addition to HGM, the sponsor utilized the Restoration and Enhancement Table in the Corps of
Engineers (COE) Mitigation SOP to justify a high net improvement in site functions following
mitigation actions. Unfortunately, the COE Mitigation SOP does not take into consideration the
existing functional state of a mitigation area and therefore does not provide an accurate
assessment of functional lift. A net improvement factor of 3.5 assumes a fully 1mpa1red site with
little to no ﬁmctxonal value. Again, we disagree with this assumption.

Section 12.2 R_estoration Mm'gation Credit Assignment, Pages 22-24 — For restoration areas, the

FBI proposes a Net Improvement Factor (NIF) of 3.5. Assigning this value would imply that

these ‘areas are significantly impaired and provide no wetland functions in their current state.

The proposed mitigation site is not highly impacted; it is modified to enhance certain wetland

functions and values and maximize wildlife (and certain fisheries) habitat productivity. The

methods used in assessing functional lift result in an artificially inflated NIF. Such methods do

not take into account the existing wetland functions associated with the mitigation site and limits

evaluation to how the site differs from the reference condition, in this case intertidal salt marsh.
With proper management, the potential exists for this site to provide similar or even greater core
wetland functions than the adjacent natural marsh. The restoration and enhancement potential on

this sxte is neghgxble i o :

Mltrgatlon areas proposed for this bank mclude 38 l acres of t1da1 creek and shallow water
enhancement. These areas represent the larger man-made canals and a 32-acre borrow pit found
on the site. These areas are to be naturally restored to shallow water habitats and are assigned a
NIF of 3.0. No information on the current depths of these areas is provided.and the potential for
these areas to-naturally transition to shallow water: habitats is questionable, particularly the
borrow pit. This deep water pit in its current state has very limited natural resource function and
will continue to provide limited functions after the proposed mitigation work is performed.
Existing canals on-site do not function as natural-tidal creeks and may require modification to
restore natural flow patterns. Until and unless mitigation actions are taken to restore historical
ground elevations and natural tidal creek features, we:do not consider there to be enhancement
potential in these areas and recommend they be deleted from mitigation calculations.



Mr. Nathaniel 1. Ball

Proposed Clydesdale Mitigation Bank Final Bmkmg lnstrument
December 9,2011

including several major drainage basins outside of the Savannah River Basin. A service area of
this size and scope is inconsistent with the Corps of Engineers Final Rule on Compensatory
Mitigation as well as the Joint State and Federal Administrative Procedures for the Establishment
‘and Operation of Mitigation Banks in South Carolina. We continue to recommend that the
service area for this bank be limited to the Savannah River watershed represented by HUC Codes
03060109 as the primary service area and 03060110 as the seoondary watershed. A tertiary
servxce area is not appropnate for this bank.

Section 6.3 Topography, Page 7 — Elevations within the bank site are described as being
identical to elevations outside of the managed wetland units. Data provided in the DBI does not
support this description. Elevations within managed tidal wetlands are considerably lower than
those outside. This is typical of managed wetlands that have been manipulated for agricultural
applications and plant assemblages consistent with dry-soil habitat management. These past
mechanical and hydrological manipulations have caused compaction, soil oxidation and
subsidence resulting in substrate elevations lower than natural, surrounding elevations. This
_being the case, it will be impossible to. effectively establish target emergent vegetation in a large
portion of the proposed mitigation site. The result will be open water. It will be decades before
natural tidal and transport processes result in sngmﬁcant increases in marsh elevation, and there
is cause to believe this may not naturally occur m marsh zones removed from the edge of the
Savannah vaer

Section 6.4 Vegetanon List, Past/Present/Potential — The present vegetatnon is a reflection of
~ various fish and wildlife habitat management strategies employed on the site over recent years in
connection with elevation and habitat management directed hydrologic regimes. With specific
strategies, the vegetation inside the managed tidal wetland can be converted to the very same
vegetation that occurs on the outside or tidal side of the dike. There is absolutely no wetland
vegetation restoration potential involved in converting one wetland type with its own vegetation
characteristics to another wetland type. This is not a matter of restoring a prior wetland that had
been so modified as to completely lose its wetland vegetatlon back to a fully vegetated wetland.

Section 6.5 Hydrologzc Condmons Page 9 Bmk site hydrology still is descnbed as being
100% impaired, with tidal flows prohibited by exnstmg dikes and water control structures
(WCS). This assertion simply is not accurate; in fact, it is a mockery of the existing hydrologlcal
capabthty The presence of dikes and WCSs does not prevent tidal flow. As acknowledged in
the FBI _hydrology and flows are dictated by the management prescribed for individual wetland
units or cells. Baselme hydrologxc condmons can vary significantly with changes in water .
management strategy With the appropnate management these areas could be subject to tidal
exchange without breaching dikes or removmg W(,Ss :

Sectzon 6.8 Zhreatened & Endangered Spectes‘ Pages 10 & 11 - The FBI continues to make
false statements regarding the utilization of managed impoundments by threatened and
endangered species and ignores the well documented significant habitat functions associated -
with managed wetland systems. The bank site, with proper management, can prov1de optimal
habitat for the wood stork and other wadlng bird specles :
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Mr. Nathaniel 1. Ball

U..S. Army Corps of Engineers
69-A Hagood Avenue
Charleston, SC 29403-5107

REFERENCE: .- Comments on Proposed Clydesdale Mmgatlon Bank Final Banking
7 Instrument October 2011. o

Deaer Ball,

As you know, the South Carolina Department of Natural Resources (DNR) has major concerns
with mitigation strategies that involve conversion of existing tidal managed wetlands under the
pretense of wetland restoration. These concerns have been expressed in numerous meetings of
the Interagency Review Team (IRT) where the proposed Clydesdale Mitigation Bank (aka P/N
SAC 2009-00756, South Coast Environmental Group) has been discussed. 'Additionally, DNR
has submitted several letters at various phases of the planning process for the referenced
proposed project, specifically on the Proposed Bank Prospectus (December 22, 2009), the
Baseline Monitoring and Functional Assessment Report (May 20, 2010) and the Draft Mltrgatnon
Banking Instrument (December 17, 2010). DNR committed to a fair and balanced review of the
Clydesdale Final Bankmg Instrument (FBI) submitted on October 24, 2011. Please consider the
followmg comments in the review of this proposed bank o

A review of the response to agency comments dated October 18, 2011 demonstrates the ’
applicant continues to defend the significantly flawed assumptions put* forth in the Draft

Mitigation Banking Instrument while dismissing’ the ‘legitimate and science-based concerns

submitted by DNR as well as other members of the'IRT and interested revnewers DNR finds'it

disappointing that such concems could not be persuaswely addressed so as to satisfy ‘well -
expressed and thoughtful concerns. We find the applicant’s responses ‘to previously submitted
comments by all concerned, to be inadequate in provndmg convmcmg evidence the bank should

be permitted. The applicant’s refusal to modify the FBI in accordance with the multiple

concerns that were submitted appears to 1ndlcate there is a stndent unwnllmgness to modify any

partlculars of the proposed bank. :

Section 4.0 Service Area, Page 3 — The proposed service area has not been revised from that
proposed in the DBI and continues to include the majority of the South Carolina coastline,
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credits to potentwﬂly further financial gains. In addition, we believe the document is misleading
in its assertion that managed, freshwater 1mpoundments are of substantially less value than
~ salt/bracklsh wetlands and the reference area is a valid comparison. . -

The Refuge apprec1ates the opportumty to provide comments to the document. If you have any ‘_ |

questions, please feel free to contact Chuck Hayes, Supemsory Wildlife Biologist at
843.784.9911 ext. 107. Thank you.

Sincerely,
M M.u

Jane Griess
Project Leader

. cc: Nat Ball, Army Corps of Engine‘ers
Mark Leao, U.S. Fish and Wildlife Service

TAKE PRIDE k‘ -4
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The DBI 1tself confirms the area was tidal, freshwater marsh in describing past land use of the
" area, Wthh consisted of rice productlon during the 1700’s and 1800°s followed by use for other
agncultural crops including com, cotton, and lettuce. All of these crops require freshwater and
are not tolerant of salt water. ‘It was not until the installation’of the tide gate associated with the
1974 deepemng of the Savannah Harbor that salt water moved into the area of the mitigation
bank and converted the non~1mpounded, tldal freshwater wetlands to salt/bracklsh marsh.’

In addmon, the DBI speaks of a “large area of restored t1da1 marsh that is a part of the Savannah '
- National Wildlife Refuge” (page 5, Section D). Again, prior to the 1970’s, this area was tidal,
freshwatet marsh and was converted to less diverse, brackish marsh with harbor expansions.
Therefore, we reject the use of the term “restored” in describing this area. The DBI also states
that “countless” fish, insects, birds, and macro-mvertebrates will benefit from this conversion
from freshwater to saltwater matsh as well as an “overall improvement within this watershed. ”
Although a number of species will benefit, it will be fewer species of a different suite with an
overall reduction in bio-diversity. We believe the conversion of this area 1nto saltmarsh- wxll be :
detrimental to the dwersxty and produictivity of the watershed.

The Refuge needs clanﬁcatlon conceérning the apphcatton of the hydrogeomorphlc and SOP
methods in making the contention that impoundments maintain little function and value when
compared to natural marsh systems. Indeed, function is modified to hold areas of wetlands in-
certain early successional stages for a variety of objectlves The impoundment systern on the
Refuge is managed to provide high-quality, freshwater wetlands: for a diversity of wildlife within
the Savannah estuary, which has lost the majority of its tidal, emergent, freshwater wetlands. -

The value of these impoundments is without question. The Refuge impoundments may support
up to 15-20% of South Carolina’s wintering waterfowl along ‘with a: diversity of other migratory
birds including high-priority species such as purple gallinules, swallow-tailed kites, and Bald
Eagles. In addition, the DBI states that 1mpoundh1ents are non-natural communities. We find
this statement difficult given the proposed mitigation bank is convertmg this area to a non- -
natural wetland type exacerbated by the cumulative impacts of harbor. expansmns Therefore, as
with the misuse of the term restoration, we dnsagr ee Wlth the DBI assertron concermn g the -

' functlon and value of nnpoundments T o i

Furthermore the Refuge beheves a Net Improvement ;Factor of 4 .0 is not aocurate for several
reasons.. Thé comparison between tidal marsh-and impoundments, where the impoundments are
considered: non-functional with little to no ~value, is not a.valid comparison. A site visit of the
area-in.Qctober 2009 rexealed substantial use.of a flooded unpoundment by a number of ,
different species; iofbirds. . In‘addition, the. impoundments on the Refuge are used extensively by
a number of species of- wﬂdhfe beyond those.of migratory birds. The stated objectives of the
mitlgatron bank: are to restore;the natural. charaeteristics of a tidal, estuarine system. We question
the use of the area immediately outside the impounded, freshwater wetlands as a reference site.
This marsh is highly altered and could: potentially change with mmgatlon actions associated with
the current proposed expansmn of the Savannah,,harbor ,

In summary the Refuge objects to the proposed (‘lydesdale Mmgatlon Bank We beheve the
conversion of freshwater wetlands to saltwater wetlands reduces diversity within the Savannah
estuary and sets a bad precedent of converting one wetland type to another for in-kind mmgatlon

R
'




V_Umted States Department of the Interlor , "

FISH AND WILDLIF E SERVICE

~ Savannah Coastal Refuges Complex .
Blackbeaid Island, Harris Neck, Pinckney Island, Savannah,
Ijvbee Wassaw arid Wolf Island National erdlgfe Reﬁtges

*694 Beech Hill Lane - :
Hardeewlle, SC29927 .
. Ph: (843) 784-9911/ Fax: (843) 784-2465
January 14,2011 -

o Lt Colonel JasonA Kll‘k

. District Engineer - . y
* U.S. Army Corps of Engmeers -
‘ 69A Hagood Avenue = . -

‘ 'Charleston, SC 29403 5107

Dear Colonel Klrk

. The Savannah Nattonal erdhfe Refuge (Refuge) U. S FlSh and thdhfe Service: has rev1ewed
- the Clydesdale Mmgatlon Bank: Draft Bankmg Instrument (DBI) dated November 10,2010 and -
submitted by Resource and Land Consultants. The Instrument _proposes to establish a 693 -acre-
saltwater mitigation bank in the lower Savannah vaet"estuary adjacent to the Refuge in Jasper
County, SC. ‘The stated overall goal of the mitigation project “isito restore and Sustain the = -
physmal chemical, and blologlcal characteristics of a'tidal estuarine wefland system.™ In . -
addition, the restoration will provide an ecological benefit to the Savannah River and an overall o
improvement within the watershed. The Refuge believes the docutient is nnsleadmg and
_‘dlsagrees ‘with these assemons and strongly objects to the rmtlgatlon bank HE x

. The DBI repeatedly refers to “restoratro of tldal wetlands w1th1n the boundanes of the ,
mltlgatlon ‘bank. The’ Refuge disagrees and objects to using the tetm “restoration” when thls is:!
clearly conversion of one wetland type to another for the sole objective of selling mltlgatlon o
credits: The DBI is proposing to convert managed; ﬁ-eshwater wetlands to salt marsh for m-kmd, ‘
compensatory mitigation. Freshwater marshes, both tidal and managed, are hxghly producnve 2

“ and diverse wetlands. The Savannah estuary has lost-over: 8,000 acres of an estnnated 12,000
~ acres of tidal, freshwater wetlands from the cumuilative nnpaets of deepemng the Savannah ;
Harbor Those impacts make the existing, managed freshwater wetlands, as welt as'the 2
remaining tidal, freshwater- ‘wetlands, much more ValuabIe in providing habitat for a diversity of
“wildlife, espemally wintering migratory birds. ‘Thié estuary and agsociated wildlife can ill-afford
to lose additional freshwater wetlands threugh convérsion to salt/brackish wetlands. Therefore
- the Refuge strongly objects. to the conversion of these freshwater wetlands for in-kind, - i
" compensatory mitigation. In addition, the Reﬁlge believes this sets a very bad precedent in -
" converting freshwater wetlands to saltmarsh to gain in-kind mmgatlon credits, eSpeclally w1th
mltlgatlon banks where the sponsor could potentlally reap greater ﬁnane1a1 rewards o
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ACKNCWLEDGMENT

STATE OF SOUTH CARCLINA
ss:

COU]‘U.‘Y .')F

Personally appeared before me )/, ,//’w’[ Qk‘yw j/ o v\ y

A
and made oath thatihe saw ] /,QLJ P SR ,’7 S

sign, seal and deliver the within conveyance for the uses and purposes
g y

o »
therein mentioned, and thatshe with / / ""’/ “9 ﬂ N "'_/’ S 3

in the presence of each other, witnessed the due execution thereof,

m_/ C’i,. 1/}/

Sworn to before me the ,53' ] '/‘%Wt 1959-

NG .
/”/f/ //wa fin,

Notary Public ér South- Car/olina.

(SEAL) , My. commission expires T L,

G
Ind




_ACKNOWLEDGMENTS

STATE OF vy oo )
" counTy OF_7 ,’/f”/ B

. 7 - / N e
: On this - day of ., ::/  , 1969, before me personally
eppeared LOUISE L. HARRISON, known to me to be the person who is
described in and who executed the within instrument, and acknowledged.
to me that she executed the same. ,

)
/

¥

e

’// i -//// /

/n_:‘: /’/"i K . . "-, Ly

Notary Public e .

. X ) Puowres o e . st
: My commission expires .. . . . .. i
(SEAL) , |
amare oF . el e )
: ('l ) ss
COUNTY OF /1_; L L27.77) |

On this 2./ dayof F . {/ , 1969, before me personally
appeared HARRY G. HASKELL, JR., known to me to be the person who is
described in and who executed the within instrument, and a.cknowledged
to me that he executed the same.

D /J
' \*tu.-t._/\,/\(l\) - 1‘__1
Notary Public '

My commission expires V- — 7/




ACKNOWLEDGMENT'S

STATE OF . gtqea )
o ST S5.
COUNTY OF Cé/n Z ur‘/;

. On this 2 day of / 5. u.,( , 1969, before me perscnally
- appeared JOHN S, POINDEXTER, .known to me to be the person who is described
in and who executed the w:Lthin instrument, and acknowledged to me that he

executed the sanme,

. Notary Public pureicra s BmAY
Notary Public, Chatham Ceunty, Ga.

. On this f /’[//day of // / , 1969, before me personally
- appeared DONAID R, LIV, LIVINGSTON, knéwn to me to be the person who is described
in and who executed the wi’ch:.n instrument, and acknowledged to me tha.t he

executed the same.

- . - - - -

/f'/ ) 8s.
' COUNTY OF ¢ AP // e

On this 2‘( % day of (f//“' 70y 1969, before me personally -
appeared DAVID C. BARROW, JR,, &s icecute?” Under the will of Emma M.

Huger Barrow, deceased, known to me to‘be the person who is described
in and who executed the within instrument, and ac.knowledged to me tha.t

he executed the same. / s
: L . ‘ //:7"/’ f" /// »71.»

Notary Publlc s

My commission expires

(sEAL)

.~

My commission expiresyy Commision Expires boo b 13



| STATE OF GEORGIA )
- COUNTY OF FULTCN )

he S

Be 1t remembered that on the LZ&_ day of 9,L.MUL» ,
1969, before the subscriber, a Notary Public in wgor the County
of Fulton, State of Georgia, appeared C. Edward Ca.rlson, Regional
Director of _Ehe Bureau of Sport Fiépe‘ries and Wildlife, described
in and who executed the foregoing instrument of writing-, dated
January 28, 1969, and acknowledged that he execﬁted the said 'instru-'
mant freely and voluntarily for the uses a.nd purposes therein stated;
and I further certify that the said person is known to me to be the
person deseribed in and who executed the said instrument.

Given under my hand.and official seal.

ﬂbﬁwx&& P/

, Notary Public 7
W,Cd‘mmission expires Z”,Lw F6 /37
. d v

(sEAL)
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L, While the periods of use set out above are intended to be
binding on all parties hereto, it is nevertheless further provided
that the schedule of gate closure may, if desired, be varied from
time to time upon mutual agreement between the Owners and the Refuge
Manager in charge. '

5. It :Ls understood and agreed that although a party to this
agreement, the Bureau does not in any way guarantee the delivery of
water into the supply canal, If, for reasons beyond its control,

‘there 1s not sufficient water available st the time or times the gate
is opened into the supply canal, the Bureau shall not be liable for any
. claim of damage for failure to deliver said water to lands of the owners.

6. It is further understood and agreed that this agreement shall
be binding not only upon the parties hereto, but also upon their heirs,
- successors or assigns, and that the vater made available in the supply
canal shall be used only for the benefit of lands as outlined on the
attached map, a.nd for no other.

IN WI‘.I'NESS WHEREQF, the pa,rbies hereto_have hereunto set ‘their
hands and seals on this, the 2’/’/7 day of (e o - ‘,.,.,./2 , 1969,

In the presence of: :

A , T €. . :
§ .’.. / o . “'\......_.......—.-—-- gt (L.S.)

/}é{,é&ﬁ’ ?’b{ : .
Marbha. Ce Denham

/'\bt -/J /L‘?’/; //K. // / " / P
"xrezg,/z '.-_",, . /'/'kﬂ////\ (LS)
4 Lok // /Q/// //M,w John S. Poindexter

-

Ha:pry G. Haskell, Jr.

(L.S.)

N E‘f'f't \)f.f- /l\. RN L ’W\f ( i{ lt\-»:‘j—;s« (r.8.)

/ J , Donald R. leingston ’ :

| *I
‘y&?),rlh VG \41/'4/ Ve i 2Tic s

Da. id C. Barrow, J'r., as executor under the

' ['j \ +ill of Buma M. Huger Barrow, deceased
R . v
ﬂ/ﬁ Jﬂ - -,J.\ L oo l\ } l } 3 e, R (L.S.)

Lou;mse L. Harrlson

BUREAU OF SPORT FISHERIES AND WILDLIFE

By:

Regional Director
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RECORDED June 10, 1369

Chatiham County, Georala
Record Book 95-X, folio 635 -

WATER USE AGREEMENT

THIS AGREEMENT, by and between HARRY G, HASKELL, JR., MARTHA C, .
DENHAM, JOHN S. PCINDEXTER, DCNALD R. LIVINGSTON, DAVID C, BARROW, JR.,
as Executor under the will of Emms M. Huger Barrow, deceased;, and
LOUISE L, HARRISON, hereinafter referred to as "Owners", and the UNITED
STATES DEPARTMENT OF THE INTERIOR, FISH AND WILDLIFE SERVIOE, BUREAU COF.
SPORT FISHERIES AND WIIDLIFE, hereinafter referred to as "the Bureau".

WHEREAS, the Owners hold title tc certain lands in Jasper County,
‘South Carclina, which lands will be affected by construction of the
tide gate structure in Back River, Savannah Harbor Project, and which
lands are bounded on the east by Screven Ferry Road, on the south by
Back River, on the west by Savannah National Wildlife Refuge, and ex-
tending to high ground on the north, and are outlined on Water Use

" Agreement plat recorded in the land records of Jasper County, South

Carolina, book No. 11, page No. 69, attached hereto and made a part
hereof; and

WHEREAS, the Bureau administers certain lands and waters located
in Jasper County, South Carolina, and Chatham County, Georgia, as the
Savannah National Wildlife Refuge, which refuge lands will also be
affected by the said Savannah Harbor project, and

WHEREAS, the United States Department of the Army, Corps of Engi-
neers, as a part of. the Savannsh Harbor, Georgia, Project, will construct
a water supply canal leading from control structure 8, located on lands
of the Saevennah National Wildlife Refuge, approximately as shown on. the
attached map, for the purpose of furnlshing water to. privately-owned
1ands of the said Owners, and

WHEREAS, because of operatlonal requirements of the Bureau in
connection with its manaegement of the Savannah National ‘Wildlife Refuge,
it is necessary to establish a schedule for release of water into the
supply canal that will serve private lands.

NOW, THEREFORE, IT IS MUTUALLY AGBEED AS FOLLOWS:

1. The Bureau, through its local ‘manager in charge, shall be - ' oA
solely responsible for operation of control structure 8° o :

2, The Bureau ‘shall have the priority and rlght to manlpulate
the control gate No. 8 during the first twenty days in each month, for
the purpose of irrigating or draining refuge lands, as the case may be.

3. During the remainder of each month, upon request of the COwners
or thelr designated representative, the Refuge Fresh Water Canal and

‘appurtenances shall be cperated to supply water to control structure 8

which shsall be opened by the Bureau so asg to permit use of water upon
the Owners® respective lands, \







League will pursue these claims in litigation in federal court against the Corps. As always, we
would welcome the opportunity to discuss these matters with you and your staff. Thank you for
your attention to this letter. '

Smccrely,

;C/é}&/

Christopher K. DeScherer

ce:  LTC Edward Chamberlayne
LTG Thomas P. Bostick .
Ellison Smith, Esq.
Mr. Dana Beach




See Ex. 1 at23. The NWP 27 Veriﬁcaﬁbn similajrly explains that

Once the aquatic resources on the proj ect site are restored, there will be additional
open water channels on the project site, and wood storks will continue to be able
to forage within the shallow salt marsh areas on the project site. . . . From the
Corps’ perspective, there are a number of similar areas upstream and downstream
of the project site and within adjacent: watersheds that also provide pot«..ntlal
foraging habitat. The Corps determined. that the proposed project will have *
effect” on threatened or endangered species.

See Ex. 2 at 6.

Both of these “no effect” determinations are incomprehensible, illogical, and not
supported by the record. The Corps (1) openly acknowledges that listed species may occur on
the site and (2) explains that some effect — even 1,f benign, beneficial, or of an undetermined
character — may result from the project (e.g., oncé the site is restored, wood storks will return or
continue to forage) — yet somehow reaches an unexplained “no effect” determination. The flaws
in this approach were repeatedly explained to the Corps by comments on the project from other
agencies such as the South Carolina Department of Natural Resources. See SCDNR Letter of -
August 7, 2012 at 4, attached hereto as Ex. 5 (explalmng that “DNRis not-aware that USACE
has made or can make a determination that no threatened or endangered species will be adversely
impacted if the proposed project moves forward. Further, DNR is not aware that there has been
any formal consultation with the U.S. Fish and Wildlife Service (FWS) to determine if there
could be any impacts to threatened and endangered species. The applicant’s agent is not
empowered by law and regulation to categorically state that no adverse impacts to threatened and
endangered species will occur as a result of the proposed project.”) ‘

B. Despite Admitting that Its Authorization and Approval of the Clydesdale Mitigation

Bank May Affect Listed Species, the Corps Unlawfgﬂg Failed to Initiate
Consultatlon wnth FWS and NMFS .

Because the Corps approval of this mmgatlon bank and assoclated work “may affect”
listed species in the ways described above, the Corps was required to initiate formal consultation
with FWS and NMFS under Section 7(a)(2) of the ESA. This consultation was required even if
the Corps determined that the impacts were “beneficial, benign, adverse, or of an undetermined
character.” 51 Fed. Reg. at 19,949. The Corps is violating the ESA, both because it has not
engaged in consultation on endangered manatees, sturgeon, and wood storks and because it has - -
failed to insure that the project is not likely to Jeopardxze the contmued existence of these
species. 16 U. S C. § 1536(a)(2) '

L e
(RIS

1L Conclusnon :

The Corps approval of the Fmal MBI and NWP 27 authorization without consultatlon
with the FWS and NMFS on endangered manatees, sturgeon, and wood storks violates the ESA.
If the Corps does not act within 60 days to correct the violations described in this letter, the



its proposed action “may affect” threatened or endangered species or critical habitat, the agency
must engage in “formal consultation” with FWS and/or NMFS, depending on the species. /d.

§ 402.14. Courts have recognized that the “may afiect” hurdle is extremely low, see, e.g., Cal.
ex rel. Lockyer v. USDA, 575 F .3d 999, 1018 (9th Cir. 2009); Florida Key Deer v. Stickney, 864
F. Supp. 1222, 1228 (S.D. Fla. 1994), and encompasses “any possible effect, whether beneficial,
benign, adverse, or of an undetermined character.” 51 Fed. Reg. 19,926, 19,949 (June 3, 1986).
Once “possible effects become known to the federal agency, the consultation requirements are
mandatory.” Florida Key Deer, 864 F Supp. at 1229. B

- Formal consultation under Section 7 of the ESA culmmates with the preparation of a
biological opinion by FWS and/or NMFS that (a) examines whether the proposed action is hkely
to jeopardize threatened or endangered species or result in the destruction or adverse
modification of their critical habitat and (b) sets forth any necessary measures for avoiding,
minimizing, and mitigating any adverse impacts. See generally 16 U.S.C. § 1536(b); 50 C.F.R.
§ 402.14. An action agency may avoid formal consultation only by engaging in “informal
consultation” with FWS and/or NMFS and obtaining their written concurrence that the project is
not likely to adversely affect threatcned or endangered species or critical habitat. 50 C. F R.

§ 402.13(a).

A. The Com ps’ Approval and Authonzatlon of the Qlydesdale Club Mltlgahon Bank
Maz Affect Llsted Sgecne ‘

As dlscussed above, the Corps has both approved the Final Mmgatlon Bankmg '
Instrument for the:Clydesdale Club Mitigation Bank, and has issued authorization for work
associated with the development of this mitigation bank to proceed under NWP 27. Both of
these authorizations expressly acknowledge that the approved activities “may affect” listed

species. L .

In the Final Mitigation Bank Approval, the Corps explams that listed West Indian

. manatees, shortnose sturgeon, Atlantic sturgeon, and wood storks are present on the site. See Ex.
1 at 23 (MBI Approval). Likewise, in its NWP 27 verification memorandum, the Corp_s explains
that “manatees and sturgeon may enter the existing open water channels and wood storks may
forage in the shallow freshwater and salt marsh areas on tbe project site.” Ex 2 ats (NWP
Venﬁcatlon) T i ; , o

Desplte fmdmg that listed species may occur on the sxte the Corps never prepamd a
Blologlcal Assessment, see 50 C.F.R. § 402.12. Instead, the Corps’ approval documents make -
conclusory and unsupported “no effects” detemunanons For example ‘the MBI Approval

Although manatees and sturgeon are known to occur in the Savannah River and
wood storks are known to forage in tidal marshes adjacent to the Savannah River,
the ‘proposed project consists of removing an existing embankment and water
control structures. The proposed project is expected to-increase the total acreage :
of open waters and emergent marsh on thc pl‘OJCCt 51te that are subject to the ebb - . I
and flow of the tide. : : o : .



- implementing regulations by failing to engage in‘consultation with the Fish and Wildlife Service
 (“FWS”) and the National Marine Fisheries Service (“NMFS”). This letter constitutes notice

- required by Section 11(g) of the ESA, 16 U.S.C. § 1540(g), prior to commencement of legal
action. If the Corps does not take action within 60 days to remedy its violations of the ESA, the
League will pursue htrgatron over these claims.’

L ' Background

On April 16, 2013, the Corps granted ﬁna,l approval to South Coast Mmgatron Group,

LLC (“South Coast”) to establish the Clydesdale Club Mitigation Bank in the Lower Savannah
-River watershed in South Carolina. The proposed site for the mitigation bank is a 694-acre tract
- of land adjacent to the Savannah National erdhfe Refuge. This area, which historically was
comprised of freshwater wetlands, was impounded more than 200 years ago for purposes of
cultivating rice. Since the end of the rice era, it has been managed as a freshwater wetland.
South Coast proposes to breach the existing dikes and to remove the water control structures that -
are used to manage the freshwater wetlands at issue in order to “restore” about 485 acres of tidal
~ saltwater marshes in this area. Although South Coast characterizes its proposal as wetlands

“restoration,” this proposal fails to qualify as a restoratron pm]ect, but instead is merely the
conversion of valuable freshwater wetlands to saltwater wetlands.'

Numerous state and federal agencies, including the FWS, the NMFS, and the S.C.
Department of Natural Resources, have each strongly objected to this proposal due to the impact
on wildlife and aquatic resources. Despite acknowledging that listed wood storks, manatees, and
sturgeon may occur on the site and may be impacted by this project the Corps has not engaged
in any consultation regarding the project’s 1mpact on these species.

II. ESA Vlolahons ”

The fundamental purpose of the ESA is to conserve endangered and threatened species
and the ecosystems upon which they depend for survival and recovery. 16 U.S.C. § 1531(b).
This conservation mandate is incorporated into section 7(a)(2) of the ESA, which prohibits a
federal agency from taking any action that is likely to jeopardize the continued existence of a
listed species or result in the adverse modification of critical habitat. 16 U.S.C. § 1536(a)(2); 50
C.F.R. § 402.14(a). To accomplish this goal, agencies must consult with the delegated agency of
the Secretary of Commerce or Interior whenever thelr actions “may affect” a listed species. 16
US.C. § 1536(a)(2) TSR

A federal agency proposmg an “actlon” (the “actron agency”) must request from FWS
and NMFS a list of any threatened or endangeréd species that may be present in the project area.
See 16 U.S.C. § 1536(c)(1); 50 C.F.R.;§402.12.:If threatened or endangered species maybe
present, the federal agency must prepare a “biological assessment” to determine whether the
proposed action “may affect” listed species. 50 C.F.R. § 402.12. If the agency determines that

1The League is also filing suit im&er the National anrronmental Pohcy Act and the Administrative Procedure Act
and sending a notice of intent to sue for violations of the Clean Water Act in connection with the MBI Approval and
NWP Verification. See Complaint, attached hereto as Ex. 3; CWA Notice Letter, attached hereto as Ex. 4.



SOUTHERN ENVIRONMENTAL LAaw CENTER

Telephone 843-720-5270 43 BROAD STREET, SUITE 300 : Facsimile 843-720-5240
CHARLESTON, SC 29401-3051 :

June 7, 2013

Via Certified Mail
Return Receipt Requested

The Honorable John McHugh
Secretary of the U.S. Army
101 Army Pentagon
Washington, DC 20310-0101

The Honor'able Sally Jewell
Secretary of Interior

U.S. Department of Interior
1849 C Street, NW
Washington, D.C. 20240

The Honorable Rebecca Blank

Acting Secretary of Commerce -

U.S. Department of Commerce

1401 Constitution Ave N.W., Room 5516
Washington, D.C. 20230

Re: Notice of Intent to Sue over Vzalatzons of the Endangered Species Act in Connectmn with
the Corps’ Approval of the Clydesdale Mmgatton Bank ,

- Dear Secretary McHugh, Secretary Jewell, and Actmg Secretary Blank

We write on behalf of the South Carohna Coastal Conservatmn League (“the League”) to h
notify you of our intent to bring suit against the U.S. Corps of Engineers (“the Corps”) for '
violations of the Endangered Species Act (“ESA”),: 16.U.S.C: §§ 1531 et seq., in connection with -
the Corps’ (1) approval of the Final Mitigation Banking Instrument (“MBI Approval,” attached
hereto as Ex. 1) for the Clydesdale Club Mitigation Bank, and (2) authorization for work in the

- waters of the United States associated with this mitigation bank pursuant to Nationwide Permit

27 (“NWP 27 Verification,” attached hereto as Ex. 2).;As:set forth below, the Corps is violating . .
Section 7(a)(2) of the ESA, 16 U.S.C. § 1536(a)(2), by falllng to “insure” that this mitigation ..
bank and associated work is not likely to jeopardize the continued existence of endangered wood -
storks, West Indian manatees, Atlantic sturgeon, and shortnose sturgeon. .

The Corps s own conclusions in its MBI Approval and NWP 27 Verification demonstrate
that the mitigation bank and associated work “may affect” endangered wood storks, manatees,
and sturgeon. Accordmgly, the Corps is wolaung Section 7(a)(2) of* the ESAandits

Charlottesville * Chapel Hill » Atianta + Asheville ¥ Birmingham * Charleston * Nashville * Richmond * Washington. DC

.100!’3 recycled paper
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_ D. Enjoin the Defendants‘. from authorizing any action or construction associated with
the III\/IBI ,ahd NWP 27 Veriﬁcatioﬁ untll théy fully comply with the Administrative Procedure
Act', National Environmental Policy Acf, and all implementing regulations;

E. Allow Plaintiff its costs of suit, including reasonable attorneys’ fees pursuant to
16 U.S.C. § 470w-4, and expert witness fees; and
F: Grant Plaintiff such further and additional relief as this Court deéms to be

necessary and appropriate.

Respectfully submitted this 6™ day of June, 2013.

/s/ Christopher K. DeScherer
Christopher K. DeScherer

Bar Number: 10394

Southern Environmental Law Center
43 Broad Street, Suite 300
Charleston, SC 29401 _
Telephone: (843) 720-5270
Facsimile: (843) 720-5240

Attorney for Plaintiff

2]
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Having reviewed the information provided by the bank sponsor and all interested
parties and an assessment of the environmental impacts, the undersigned finds
that this decision will not have a significant impact on the quality of the human
environment. Therefore, an Environmental Impact Statement will not be
required.
MBI Approval at 29 (emphasis in original).
76.  The FONSI fails to explain to why the Clydesdale Club Mitigaﬁon Bank will not
have a significant environr_nental impact, and fails to include an environmental assessment or a
summaryv of any environmental assessment. See 40 C.F.R. § 1508.13. The Corps received
multiple comments from expert state and federal agencies explaining why the project would have
- significant environmental impacts. The Corps wimlly fails to explain its disagreement with these
voluminous comments in making its FONSL

77.  The Corps’ FONSI is conclusory and unsupported, and is arbitrary, capricious,

‘and an abuse of discretion in violation of NEPA and the APA, 5 U.S.C. § 706(2).

PRAYER FOR RELIEF -
WHEREFORE, Plaintiff respectfully reqilests that the Court:

A. Declare that the Defendants’ April 16, 2013 authorization of NWP 27 for work in
connection with the establishment of the Clydesc;lale Club Mitigation Bank violated the
Administrative Prochure Act, Natignfcfl_l‘,v‘Er;lyirqumcptql Policy Act, the terms an& conditions of
Nationwide Peﬁnit 27 ftéelf, and apﬁlichbie&éé&lations as described above;

B Decl'ar‘e that the.Corps? April 1 6,--;20‘13 Letter of Approvai granting the South
Coast MBI mitigation bank status violated the Administrative Procedure. Act, National
Environmental I;‘olicyy Act, and applicable -'rﬁegul'a.xtiohs as described abové;

C. Vacate both the Corpé-’ NWP 27 authorization and Final Mitigation Banking

Instrument approval;

20
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May 30, 2012, attached hereto as Ex. H; 40 C.F.R. § 1508.27(b)( 1),(3); 4). Seéond, “[blank
approval will set an ecologically unwise precedent given the finite and diminishing amount of
‘ freshwater impoundments in the Savann;h River system and along the South Carolina céast.”
Id; 40 CFR.§ 1508.27(b)(§),(8); see also SCDNR Letter of December 9, 2011 (Ex. F at 4)
(“[p]ermitting and establishment of tl*;is bank wbuld be an arbitrary and capricious action that
will set an unnécessary precedent with multiple unanticipated consequences.”). Finally, the
Corps’ approval may adversely affect endangered species. See SCDNR Letter of August 7, 2012
(Ex. G at 4-5); 40 CF.R. § 1508.27(b)(9). | | |
72. Given the triggering of multiple “signiﬁcahce‘factors” under 40 C.F.R.: §1508‘.27;
thé Corps was required to prepare an EIS in connection with its aﬁprpval of the Clydesdale
Mitigation Bank. See, e.g., North Carolina v. .Fed. Aviation Admin., 957 F.2d 1125, 113i (4th
| Cif. 1992) (holding that agencies’ refusal to: prépare EIS “is arbitrary'and capricious if its .ac‘tipn |
might have a signiﬁcaﬁt environmental impact”). | | |
73.  The Corps has violated NEPA and its implementing regulatio_ns by failing to
prepare an EIS. The Corps’ MBI Approval and NWP 27 Verification are thus arbitrary,
capricious, and an abuse of discretion in violation of NEPA and the. APA; 5 U.S.C. § 706(2).
FIFTH CLAIM. FOR RELIEF Lo '
(Vlolatlon of NEPA and APA — The Corps Acted Arbitrarily and Capnclously and Not in
Accordance with Law in‘Making an Unsupported: Finding of No Significant Impact) -
' 74. - Plaintiff incorporates the allegations of the preceding paragraphs as if set forth in
full..
75. The Corps makes a Finding of No: Significant Impact (“FONSI*) in its approvalA .
of the Final Mltlgatlon Banking Instrument for the Clydesdale Club Mitigation Bank The

| Corps’ FONSI states only as follows
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less damagmg ‘practicable alternatlve avallable .or if it w111 cause or contribute to significant
degradation” of waters of the United States. 40 C.F.R. § 230.10.

| : 66. . This project causes or contnbutes to significant degradatien — in the form of
complete eradication — of a valuable freshwater wetland The Corps’ approval of thns project
under NWP 27 thereby Vlolates the regulatory guldelmes d1sallowmg penmt coverage for any .
project causing or contributing to significant degradation of aquatic resources.

“67. The Corps’ approval further violates the Section 404(b)(1) Guidelines b}t
approving this project b'under a Section 404 permit, t)vhere the project will reeult in “the
degradation or destruction of [a] special aquatic j‘s'ite[].” 40CF.R. § 230.1.; 40 ‘C.F.FL. §230.41.

68. - The Corps’ approval is thus arbitrary, capricious, and an abuse of discretion in
violation of the APA, 5 U.S.C. § 706(25. ' |

, _V ~FOURTH CLAI:M FOR RELIEF :
(Violation of NEPA and APA — The Corps Acted Arbitrarily and Capriciously and Not in
Accordance with Law in Failing to Prepare an Environmental Impact Statement)

69. Plaimiff incorporates the allegatiens of the .preceding paragraphs as if set forth in

70.  The Corps’ approval of the Clydesdale Club Mitigation Bank is a “major Federal
action” requiring NEPA review. Approval of th1s bank was subject to federal control and |
respons1b111ty, and results in lmpacts that may be major. See 40 CFR.§ 1508 18 (2003).

71. . The Corps’ approval.of-the: C-lyd,esdale Club Mitigation Bank also results in
significant envirohmental impacts requiring the preparation of an EIS. First, the approval of this
project was highly controversial as “485 acres 'oif increasingly rare,‘funct_ional, intact tidal
freshwater irnpoilndments and the ‘as.so-ciate_d ﬁsj;l-and wildlife functions and values they are

capable of previding will be impacted and irretrievably lost.” See USFWS Letter to Corps at 1,

is
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- 59.  NWP 27 “does not authorize the conversion of a stream or natural wetlands to
anothér_aquatic habitat type.” Id.

. 60.  The permitted activity here — the filling of valuable freshwater wetlands for the‘
establishment of the South Coast Mitigation Bank — is not “restoration” within the meaning of
NWP 27. Rather, the permitted activity is an unlawful “conversion” of valuable freshwater
wetlands to saltwatef weﬂands.
| 61.  The Corps alsb failed to show that the pérmitted activity will “result in net
increases in aquatic resource functions and services” as required by NWP 27,

62.  The Corps erred in éuthbrizihg this project — in spite of substantial expert agency -
objections — under any nationwide permit, because r}ationwide permits are available only where
the authorized activities will have minimal adverse cumulative or individual effects on the
env1ronment are noncontroversial, and are in the pubhc £nterest See 33 U.S.C. § 1344(e); 33
C.F.R. § 330.1; 64 Fed. Reg. 39 348 (July 21, 1999); 77 Fed Reg. lO 185 (Feb. 21, 2012) |

63.  Forall Qf these,reasons, the Corps’ actions in grantmg authorization for this
project pursuant to NWP 27 are arbitrary, éapriCious, an abuse of discretion, aﬂd in violation of -
the APA, 5 USC. § 706(2).

THIRD CLAIM FOR RELIEF

(Violation of the APA — The Corps Acted Arbitrarily and Capnclously and Not In.
Accordance with Law in Approving this Project under the Section 404(b)(1) Guidelines)

64.  Plaintiff incorporates the allegations of the preceding paragraphs as if set forth in
full. -
65.  Issuance of all Section 404 permits‘is. subject to the Section 404(b)(1) Guidelines

providing, inter alia, that no diséharge of dredge or fill material may be permitted if there is a

17
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53.  The Cbrps’ MBI approval further violates its own regulations by i'aili;rig to
consider the loss of valuable freshwater wetlands that would occur should this prqject\go
forward. This expected loss of aquatic resources isi iiiconsistent with the Corps’ own regulatory
definition of “restoration,” 33 C.F.R. § 332.2, anﬂ is also inconsistent with other Corps efforts to
maintain thesé wetlands as freshwater. See Ex. D (W ater.Use Agreement). -

- 54. The Corps erred by failing to consider the objections of sister agencies and the
public. See 33 C.F.R. § 332.8(b)(2), (4). The Corps violated its iegulatory mandaté to consider
agency “comnient_s and advice” by minimizing and misrepresenting the fundamental objections
lodged by expert agencies in its decision docume_rit a;iproving ihe Final MBL

55. The Corps eri‘ed by unheces‘sarily;épproving a service érea for this mitigation
bank that is much larger than tiie‘ “watershed appi‘oach” preferred by the regulations. 33 C.F.R'.‘§

| 332.3(b)(1), (¢).

56.  For the foregoing reasoné, the Cor;,ps" violations ;if its own reguiatioﬁs in
approving thelFinal MBi are érbitr,ary,- capricioug? ali abUSé of discretiori, and in Violation of the
APA, 5 U.S.C..§ 706(2).

| SECOND .CLAIﬁ FOR RELIEF

(Violation of the APA — The Corps Acted Arbitrarily and Capriciously and Not In -
Accordance with Law in Granting»NWP 27 Approval for this Project)

57.  Plaintiff incpi’porates the allegatiqiis of the pfeceding paragraphs as if set forth in
full. | .

58-.‘.' ~ Asnoted above, NWP 27 authorizes ‘*[a]ctiviiies in waters of ’the United States
associated iwvith the restoration, ‘enhancem‘ent', andé* establishment of 'tidal and non-tidal wetlands -

and riparian areas. . . provided those activities result in net increases in aquatic resource

functions and services.” 77 Fed. Reg. 10,275 (Felb. 21, 2012).

16
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for ¢ [a]quatlc habitat restoration, estabhshment and enhancement activities.” Ex. A (MBI
Approval), Ex. B (NWP 27 Verlﬁcatlon) |
49.  Agency objections to this approval \;ler‘e.fundamental to the purpose of the
’proj ect. See Ex. F ét 4 (“Permitting and eétablishment of this bank would be an arbitrary and-
capricious action that will set an unnecessary precedent with multiple unanticipated
consequences based on the premise that mitigation banks can be appfoved on the flimsy premise
that wetland conversion equals wetland restoration.”); Ex. H at .1 (USFWS “does not suﬁport
and strongly discourages” this project.); NMFS Letter to Corps at 1, June 7, 2012, attached
hereto as Ex. J (statmg that NMFS would have instituted formal objection proceedlngs had it
been able to staff such an endeavor); see Ex. A (MBI Approval) at 6—16, 20 (“Public and Agency
Comments”). The Corps insufficiently considered these objections in i,ssuihg its authorizations.
CLAIMS FOR RELIEF
: - FIRST CLAIM FOR RELIEF :
(Vlolatmn of the APA - The Corps Acted Arbitrarily and Capriciously and Not In
" Accordance with Law in Approving South Coast’s MBI)
50.  Plaintiff incorporates the allegations of the preceding paragraphs as if set forth in
full.

51, | As noted above, the Corps’ corﬁp-en‘s;;torj; mitigation regulati(;ns .deﬁ;ae
“restoration” as “retumihg natural/historic ﬁmctions:to'b-a) former or degraded aquatic resource,”
and resulting in net gains in aquatic resources. 33 C.F.R. § 332.2. |

52.  The Corps’ MBI Approval violatesithe age'n.cy’s own regulations by failing to
require that the project fit the above-described basic definitional criteria. ‘Instead, the project will

convert a freshwater wetland into a salt marsh. ...

15
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attached hereto as Ex. E (“Thé [Savannah Natioﬁal Wildlife] Refuge . . . objects to using the -
term ‘restoration’ when this is clearly'conversion of one wetland type to another for the sole
()bjective of selling mitigation credits.”); SCDNR Letter to Corps at 4, December 9, 2011,
attached hereto as Ex. F (“We do nof believe the proposed bank has potential t6 restore or
enhance wetland functions. . . . We do not \'/iew this issue to be fixable. . . . Conversion of
wetlands does not equate fo restoration of wetlah_ds.”) SCDNR Létter to Corp_s at 2, Aﬁgust 7,
2012, attached heret'o as Ex. G (“[T]he site will ﬁot be restored by the proposed activities, b:ut it
will be converted, and to the detriment of import;:ant species.”) (Emphasis in original).

46.  These agencies have also pointéd ‘ito the loss of \}aluable freshwater wetlands thaf
would result from the pr(;ject; As FWS stated, “485 écres of inéreasingly rare, fanctional, intact -
tidal freshwater impoundments and the asséciatéd fish and wildlife functions and values they are
capable of providing will be impacted and irretrievably lost.”" FWS Letter to Corps at 1, May 30, |
2012, attached hereté as Ex. H. |

47.  Expert agencies have communicated to the Corps that the project will not result in
a net increase in ‘aquatic functions and services, which as shown above, is ﬁecessary for a
“r_es‘tbration project” and for coverage under NWli’ 27. SCDNR Letter to Corps at 3, July 17,
2012, atfached hereto’ as Ex. I (“[T]he conversion;i [ofj wetland funcﬁons and values are no more -
valuable than the existing wetland functions .aﬁd&alues.f’); Ex. E at 2 (explaining that the project
will result in “fewer specieé of a.different suite with an overall reduction in bio-diversity” and
“will be detrimentai to the diveréity-ahd productivity of the watershed.”)

-48.  Despite these objections, oh:April E1'6, 2013, the Corps released its decision to |
Aap;‘)rove South Coast’s Final MB1 pugﬁuant to.Corps regulations. on the approval of mitigation

banks, énd to allow coverage of the project under NWP 27, the Clean Water Act general permit

14
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create saltwater mérsh by femoving water control structures that have been in piace since the
wetlands were impounded. |

43.  The flows that would convert tlﬁs area to a salt marsh are saline now due to
historic deepening of the Savannah River, which has caused the saltwater interface to migrate
upstream. To protect freshwater wetlands that were threatened by saltwater intrusion from
harbor deepening, the Army Corps of Engineers builf a caﬁal to supply freshwater to affected
public and private lands, including the Clydesdale tract. See, e.g., Water _Use'Agreemént, June
10, 196_9; attached hereto as Ex. D; Ex. A (MBI Approval) at 10-11. These measures should be
maintained and strengthened, not removed under the guise of “rgstoring” tidal ﬂow. Such én :
influx of saltwater would bé‘the result of unnatural harbor deepening, would elimina‘;e precious
freshwater resources, and would not “restore” anyr previous function of the area.

44.  Far from being a neutral conversion from freshwater to saltwater, this i)ropOSal |
would negatively impact the environment of South Carolina, Tidal freshwatcr impoundments
are increésingly rare in coastal South Carolina, and they provide important habitat for ﬁﬁgratory
birds, including species that are endangered or proposed for protection under the Endangered
Species Act. Furthermore, the ‘permitted activity falsely.purports to “restore” salt marshes at the
proposed site to sell mitigation credits-for the l-()ss-of salt marshes elsewhere in the state.
Because the proposal in fact represents a coriversi'on' of rare freshwater wetlands into salt marsh, -
its use to sell mitigation cfedits could actually fesultl in.a'net loss:of wetlan&s in:South Carolina.

45. .T.he South Carolina Department of Natural Resources (“DNR”), the U.S Fish and - |
Wildlife Service (“FWS”), and the National Marine Fisheries Service (“NMFS”) have objected -
to the proposal, éxplaining that the project is not a “‘restoration” of wetlands, but rathera

conversion from one type of wetland to another. See FWS -Letter to Corps at 1, Jan. 14, 2011,

13
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C JF.R.§1508.27(b). Any “oné of these féctors may be.sufﬁci.ent to require preparatibn of an
EIS in appropriate éircumstances.” Oceqn Advq}cates v. U.S. Army Corps of Eng’rs, 402 F.3d
846, 864 (9th Cir. 2005). |

39. AnEIS or EA must identify the direct, indirect, and cumulative impacts of the
proposed action, consider alternative actions and their imioacts, and identify all irreversible and
irretrievable commitments of resources aséociated with the proposed action. See 42 U:S.C. §
4332(2)(C); 40 C.F.R. §§. 1502.14, 1508.7, 1508.8. NEPA regulations also require an analysis of
mee;sureé to mitigate the impacts of probosed Iact?ions. See id. §§ 1502.14(i), 1502.16(h).

40. A “[f]inding of no significant imp';;tét,” or “FONSL,” is “;1 document by a F edéral
agency briefly presenting the reasons why an action . . . will not have a sigﬁiﬁcant effect on tﬁe :
hﬁman environment and for which an environme"ptal impact statement therefore will not be
prepared. It shall includevthe environmental asseissment or a summary of vit.' and shéll note any
othér environmental documents’ related to it.> 40 C.F.R. § 1 508,;13

STATEMENT OF FACTS

.-41.  South Coast proposes to establish the Clydesdale Club Mitigation Bank in Jasper
County, Sduth Caroliné, The mitigation site will total 694.1 acres. South .Coast states in the
f‘ inal MBI that the “overall goal of this mitigation project is to breach the existing dikes and
remové wgter control structures as nécéssary to r§storé and sustain chemical, biological, and
physical characteristics of a'tidél,.méréh system.” Mitigation Banking Instmmeﬁt at 1, attached
heretoas Ex.C. - = = . .f} D

42.  The characteriz’atioﬂ of this ‘pro"p‘osal‘ as a “restoration” project is false. The tract -

of land at isgue was a freshwater intertidal wetland when it was impounded, and has been a\

freshwater impoﬁnded wetland for at least 200-years. The proposed mitigation bank would

12
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the public the opportunity to comment on the environmental impacts of their actions. /d. at
1506.6.

35.  NEPA requires that federal agencies preparé an Environmental Impaét Statement
(“EIS”) for major federal actions signiﬁcantly affecting the quaiity of the human environment.

2USC. § 4332(2)(C). Where 1t is not readily discernible how signiﬁcant the environmental

effects of a proposed actién will be, federal agencies may prepare an Environmental Assessment
(“EA”) to establish the project’s level of impact. 40 CFR.§§ 1501.4(b),; 1508.9(a)(1); 33
CFR. §§ 230.10 - 230.11. | |

36.  Under applicable Council éf Environmental Quality (“CEQ”) regulations,
“[m]ajor Federal action” is defined to “includ[e] aétions with effecté that may be major and
which are potentially subject to Federal control and responsibility.” 40 C.F.R. § 1508.18..
“Actions include new and coﬁtinuing activities, including projects and programs entirely or . -
partly . . . regulated[] or approved by federal agencies;” Id.I

37. | CEQ regulations further pfovidq that_“‘signi,ﬁcgntly’ as usea in NEPA requires
considerations of both context and intensity.” 40 C.F.R. § 1508.27. In considering “context” for
site specific projects, agencies inust assess “short and long term effects” i"n the locality. Id.

38.  In considering the “intensity,” or the ‘;severity_of impacts’;'of a project, agencies
must consider a number of factors, including impacts that may be both.beneficial-and adVerse; \'

| u'nikiue characteristics of the project site such as proximity ».tolhist()ric.‘or'cultural TEsources,. - .

wetlands, and ecologically critical areas; the degree to which the impacts are highly o
coﬂtroVer-siaI; the degree to which the action ﬁlay be precedential; the degree to which the action
may cause the loss of significant scientific, cultural, or historical resources; and the degree to -

which the action may adversely affect endangered or threatened species and their habitat. See 40:

11
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i

Rehabilitation results in a géin'in aquatic resource function, but does not result in a gain in
aquatic resource area.” Id.

. | 32. The “service area” of a mitigation bank should follow a watershed approach. “In
general, the required compensatory mitigation should be located within the same watershed as
fhe impact site, and shoﬁld be located where it is most iikely to sucéessfuliy replace lost
functions and services. . . .” 33CFR.§ 332.3(]:5))(1). ‘See id. at 332.3(c)(1) (“The district
éngineer must use a watershed approach to establish compensatory mitigation requirements in
DA permits to the extent appropriate and practicable.”); id. at § 332.3(c)(1) - (2) (describing
watershed approach). | ’

33. v‘ The district éngineer\is requir_gd t(lj give “full consideration tb any timely
comments andb advice of the [Inter;;gency. Revievxi/ Téam]‘,” convened as part of the required
regulatory proc;ess for approval of mitigation bap%ks. 33CFR.§ 332.8(b)(4). Further, “[t]he
district engineer will seek to include all pub.lic agenéies With a subStantive interest in the
establishment of the mitigation bank . ... .” Id. at (b)(2).

C. The National Environmental Poliéy Act .

34. Coﬁgress enacted the National Enﬁromental Policy Act to “promote efforts
' whichJWill prevg:ntior eliminate dameiges tb the 'enyirOnment ....7 42 U.S.C. §4321. To
achieve this goal, NEPA requires feder%il.agehci'e;s to fully consider and disclqse the
environmentalponseqﬁences of an agency action before proceeding with that action. Id. at . -
4332(2)(C); 40 C.F.R.§§ 1501.2,. 1'150:2:5..} Agencies’ evaluation of environmental consequences
must be based on scientific infor}nation.tﬁat is both “[a]ccurate” and of “high quality.” 40 CFR.

§ 1500.1(b). In addition, fedeéral agencies must notify the public of proposed projects and allow

10
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B. Corps Regulations on Mitigation Banks
" 28.  Corps regulations establish standards and criteria “for the use of all types of
compensatory mitigation . . . to offset unéVoidable impacts to waters of the United States
authorized through the issuance of ‘Deparcment of the Ar1‘nyA(“DA”) permits pursuant to section
404 of the Clean Water Act (33 U.S.C. §1344) and/or sections 9 or 10 of the Rivers and Harbors
, Act of1899 (33 U S.C. §§ 401, 403).” 33 C.F.R. § 332.1.

29. The preferred method for accomplishing such mitigation is the sale of credits
from centralized “mltlgatlon banks.” 33 C.F.R. § 332.3(b)(2): A m1t1gat1on bank is “a site, or
suite of sites, where resources (e.g., wetlands, streams, riparian areas) are restored, established,
enhanced, and/or preserved for the purpose of providing compensatory mitigation for impacts
authorized by DA permits. In general, a mitigatien bank sells compensatory mitigétion credits to
permittees whose obligation to provide compensatory mitigation is then transferred to the
mitigatioﬁ bank sponsor. The operation and use of a mitigation bank are governed by a
»rﬁitigation banking instrument.” Id. at 332.2.

30.  The Corps must approve Mitigation Banking Instruments pursuant to the ~
procedure laid out at 33 C.F.R. § 332.8. |

31.  The Corps’ compensatory mitigation regulations define “restoration” as “the
manipulatibn of the physical, chemical, or biological characteristics of a site with the goal of .
remnlipg natural/histeric functions to a former Or;degraded'aquatic resource. For the purpose of:
tracking ﬁet gains in aquatic resource areas, restoration is:divided into two .eategories: re-
establishment and rehabilitation.” 33 C.F.R. § 3322 ‘Both re=establishment' and rehabilitation -
are defined as resulting in net gains in aquatic resources. “Re-establishmerit results in rebuilding

a former aquatic resource and results in a gain in aquatic resource area and functions. . . .
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-23. If thé Corps “finds that the proposed activity would have more than minimal
individual or cumulati\'/e net adverse effects on tile environment or otherwise may be contrary to
the public interest,” it must “modify the NWP authorization to reduce or eliminate those adverse .
effects, or [] instruct the prospective permittee td apply for a regional general permit or an
individual permit.” 33 C.F.R. § 330.1(d); see id. at 325.2(e)(1)(i); 77 Fed. Reg'. 10,287 (Feb. 21,

2012).

\

24.  Any activity authorized under a nationwide permit must avoid and minimize
advefse effects, include mitigation to minimize such adverse effects, and inblﬁde, at a minimum,
* one-for-one compensatéry rﬁitigation for all wetl;and losses exceeding one-tenth of an acre. 77
Fed. Reg. 10,285 (Feb. 21, 2012). '

25, “ Before authorizing a‘p_roj ect unc_lefr a nationwide permit, the district engineer must
“consider any comménts from federal and stét_e agencies concerning the.proposed activity’s
compliance with the,terms‘ and conditions of the NWPs and the need for mitigation,” and must
“indicate in the administrative record . . . that the resource agénciés’ concerns were cbngidered.f’
77 Fed. Reg. 10,287 (Feb. 21, 2012).

26. The hationwide permit at issue in this case — Nationwide Pérmit 27 —1is by its
terms limited to restoration, establishment and,qnhancement activities that “result in net
'iﬁcreases in aqﬁatic resource functions and sqrvicgs;”' 77 Fed. Reg. 10,275 (Feb. 21,2012)
(“NWP 27”). ltis nqt,avail_able to authorize ‘‘the :'_conversion of a stream or natural wetlands to
another ,aquatichab'i'tat type.” Id. . o e

27, 5‘Compénsatory mitigation ,isiljmt ;réﬁuired fér activities authorized by [NWP 27]
since these activities must result in nét increases m aquatic resource functions and services.” 77

Fed. Reg. 10,188 (Feb. 21, 2012).
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19. Issuance of all Section 404 permi.ts,is eubject to the Section 404(b)(1) Guidelines
found at 40 C.FR. §230 et seq. These gﬁidelines provide, inter alia, that no dischérge of dredge
or fill material may be permitted if there is a less damaging ‘*practicable alternative” availa‘ble,‘o‘r
if it will “cause or contribute to s.igniﬁcant degradation” of waters of the United States. 40
C.FR. § 230.10.

20.  The Section 404(b)(1) Guidelines further provide that “the degradation or
destruction of special aquatic sites is consideredv to be among the most severe environmental
impacts covered by these Guidelines. The guiding prineiple should be that degradation or
destruction of special sites may'represent an irreversible loss of valuable aquatlc resources.” 40
C.F.R. § 230.1. Wetlands are designated “special aquatlc sites” under the Guidelines. 40 C.F.R.
§230.41.

21.  “There are two typé‘s of Section 404 permits: indivrdual permits that authorize
specific activities on a case-by-case basis, and éenera-l permits that provide standing
authorization for all aetivitres that ﬁt the description in the permit. - See 33 U.S.C. § 1344(a), ().

22, “Nationwide” permits are available only where the authorized actiyities will have
" minimal adverse cumulative or individual effects on-the environment, are noncontroversial, and

| are in the public interest. Seé 33 U.S.C. § 1344(e); 33 C.F.R. § 330.1; 64 Fed. Reg. 39,348 (July:
21, 1999); 77 Fed. Reg. 10,185 b(F eb. 21, 20'12) (“NWPs authorize activities that have minimal
individual and cumulative adverse effects on the aQuatié ent)ironm’e‘nt that would likely generate -
.little, if any, public eomrrlent if they were evaluated through the standard permit process with a
full plrblie notice.”). Moreover, “[n]o activity is authorized under ény NWP which is likely to |
directly or indirectly jeepardize the continued existence of a threatened bor\ endangered species or

a species proposed for such designation . . . .” 77 Fed. Reg. 10,283 (Feb. 21, 2012).
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LEGAL BACKGROUND
A.  Corps Regulations Goveming'Nfationwide Permits and NWP 27

| 15.  In 1972, Congress passed the Clean Water Act “to restore and maintain the
chemical, physical, and blologlcal integrity of the Natlon s waters.” 33 U. S C.§ 1251(a) To
achieve this objective, Section 301 of the CWA prohibits “the discharge of any pollutant” into
“the navigable waters of the United States except in accordance with pérmits issued under the
CWA. 33 US.C. § 131 1(a). “Pollutants” include dredged spoil, rock, dirt, and sand, among
other materlals. 33 U.S.C. §;1362(6).

16. - Section 404 of the CWA authorizes the Secretary of the Army to issue permits for
the discharge nf dredged or 'ﬁll material into “waters of the United States” wnen certain
. conditions are met. 33 US.C. § 1344.. The Section 404 permitting program is administered by |
the U.S. Army Corps of Engineers, with ultimate authority for the program residing with the U.S.
Environmental Protectinn Agency.

17.  The term “watets of the United Stz:ites” includes wetlands. The deﬁnitiqn of
“wetlands” used by the Corps and the United States Environmental Protection Agéncy is as.
follows: -

The term “wetlands” means those areas:that are inunidated or saturated by surface
or ground water at a frequency and duration sufficient to support, and that under

. normal circumstances do support, a prevalence of vegetation typically adapted for

life in saturated soil condltlons Wetlands generally 1nclude swamps, marshes,
bogs and similar areas. e D
33CFR.§ 328.3(b) (Corps); 40 C.F.R. §€232?.i(r5) (EPA).
18. - Unless exempted by Section 404(6(1), all discharges of dredged or fill material

into waters of the United States, including wetlands, must be authorized under a Section 404

permit issued by the Cofps.
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10.  As set forth above, the League and its members have interests that will be
adversely affected and.irreparably harmed by South Coast’s project, due to the Corps’ arbitrary
a_nd capricious decision-making under the APA. The League and its members are also harmed
by the procedural failures alleged here, which have prevented them from participating in an open
and public discussion of this project pursuant to NEPA.‘ Because the Corps’ decision to,
authorize the MBI in violation of federal law is th¢ cause of Plaintiff’s injuries, an drder from
this Court requiring compliance with the law Wohld redress Plaintiff’s injuries.

B. Defendants -

'1 1. Defendanf U.S. Army Corps of Engineers is an ageﬁcy within the United States

| Department of Defense charged with permitting cpnstruction in the waters of the United Statés.
" The Charleston District of the Corps is fesponsible for implementing Section 404 of the federal
Clean Watér Actin South Carolina and is headquartered in Charleston, SC. . B

12, Defendaﬂt Lieutenant Colonel Edward Chamberlayne is the Comrnandef and
District Engineer for the Charlestpn District of the U.S. -Army Corps of Engineers, and‘is sued in
his official capacity. He supervises and manéges all C_harllcston District decisions and actions. -

13.  Defendant John McHugh is the Secretary of the Anﬁy, and is sued in his official
capacity as the head of the federal agency that took the final agency action challenged by this
corhplaint. o | | | |

14. | Defendant Liéuteﬂant Generai ThomasPBostlck is the "C‘ozi'riﬁnanding General

and Chief of Engineers of the U.S. Army Corps of Engineers, and is sued in his official capacity.

,f\
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Carolina coastal plain and to enhance the quality.of life of South Carolina communities by
working with individuals, businesses, and govern'ment. to ensure balanced solutions to
environmental problems. Protecting wetlands and aquatic habitat in the Lowcountry of Southb
Carolina has been an important goal of the League’s since its establishmént.

8. The ‘Léague represents the interests of Iﬁembers who live or recreate i}ﬁ the
immediate and general vicinity of the proposed piroj ect, and have' an ongoing interest in
protecting water quality and conserving wildlife and wildlife habitat in the areas impacted by the
project. Th¢ project will impact the Lower Savannah River ecosystem, an area used, enjoyed,
and depended upon by the League and its membérs for recreation, fishing, aesthetic e:nj oyment,
wildlife obser‘v‘ation, and other uses. Degrad.atior; of the Lower Savannah ecosystem, including
its wildlife habitat-and aesthetic value, will. impair the League and its melﬁbers’ .use and
enjoyment of the area. The proj ect will ultimately be used as mitigation for impacts to salt
marshes throughout South Carolina, facilitating the impairment of use and enj oymen1; of these
resources as well.

9. . Plaintiff has been and continues to be injured by the Corps’ characterization of
this wetland co'nversion as “restoration,” and ;its‘_'a?uthorizatién of this project for use és a
mitigation bank to offset harms to salt marshes elsewhere in South Carolina. Plaintiff reasonably
believes that this project sets an unlawful pr@pgdg%pt_ qu mitigation banking pursuant to Section
" 404 of the Clean Water Aét, which will ultimately result in the net loss of wetlands in the State.
Plaintiff will be injured unless thc;,re is an-order.from thié Couﬁ vacating the approval of the MBI
and apthorizat’io'n pursuant to NWP 2‘7‘-, prior to.the project proponent undertaking activities

affecting the environment of Soﬁth Carolina. ;- -
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‘ required by NEPA, the Corps made a cursory and unsupported finding that the projéct had no o

ﬁotentiai to significantly impact the environrﬂent. |
4. Plaintiff seeks a declaration that the Corps’ decision to approve the final MBI and
associa-ted work at the site pursuant to NWP 27 was ﬁnlawful, arbitrary, and capriéious in
violation of the Administrative Procedure Act. Plaintiff further seeks a declaration that the
‘Corps has vioiated NEPA in approving the final MBI and granting NWP 27 authorization for this

project. Plaintiff asks this Court to vacateA the final MBI apbroval anci NWP 27 authorization,

- and to order the Corps to cbmply with the APA and NEP‘A_ in connectioﬁ with all further actions

relating to this project.

JURISDICTION AND VENUE
5. Jurisdiction is proper in this Coul“.t pursuant fo 28 U.S.C. § 1331 (f¢dera1
question), 28 U.S.C. §11 (federai officer action), 28 U.S.C. §§ 2201 and 2202 (declaratory
judgment), 5 U.S.C. §§ 551 et seq. (Administrative Procedure Act, or “APA™), and 42 U.S.C: §§
4321 et seq. (NEPA). | -
. 6. The violations of law alleged herein have occurred within the District of Séuth
Carolina. Venue for this action is proper in thls Court pursuant to 28 U.S.C.A. § 1391 and Local

Civil Rule 3.01(A)(1).

PARTIES "
A.  Plaintiff | IR
7. Plaintiff South Carolina Coastal Conservation League (“League”) is'a not-for- - °

profit corporation founded in 1989. The League is incorporated under the laws of South
Carolina, maintains its headquarters office in Charleston, South Carolina, and currently has

approximately 5,000 members. Its mission is to protect the natural environment of the South
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In short, the Corps haé unlawfully sanctioned South Coast’s plan to dismantle features protecting
increasingly rare freshwater habitat from unnatural saltwater intrusion, and sell mitigaﬁ_on credits
on the premise that the‘project “restores” salt maérsh.

2. On April 16, 2013, the Corps issﬁ:’ed an official approval of South Coast’s
Mitigation Banking Instrument (“MBI Approval%’), attached hereto as Ex. A; along witﬁ a Clean
Water Act authorization pursuant to Corps Natioinwide Permit 27 (“NWP 277), attached hereto
és Ex. B, which is available only for aquatic habiﬁat restoration, establishment,‘ and enhancement
activities. The Corps’ decision was unlawful fori one fundamental re;ason:'charac'terizat‘i(})n of the
project as wetlands ‘_‘restoration,” necessary both for MBI approval and for coverage under NWP
27, is wholly unsupported by the facts. First, the project cannot “restore” salt marsh to an area
that has never been salt marsh. Second, by the Corps’ own definition of restoration, tﬁe project
must result in a net gain in aquatic resources. Neéither the Corps n‘0r>South Coast has shown that
this project ;zvill_ result in a net gain‘in aquatic Mcﬁons and services. In fact, this prdject is -
unlikely to result in a net gain in aquatic resources, bééauéé it proposes to’élinajnate rare and
valuable freshwater wetlands. Th? Corps’ misch?fécterization of this project as réstoration,
leading to its a.pproyali as a mitigation bank and its 'authoirization under‘NWP 27, was arbitrary
and capricious» in violation of the Admini:stfafi.\—le Procedure Act.

3 The Coi'ﬁé" failunx'e.to.csﬁéidér't}ié vne'gati\:/e impacts of this project in spite of
seridﬁs obj ections ‘E)y éxpett ‘agencivé‘s‘ énd the ;:bﬁﬁé;erned public ﬁirthef resulted in Qi()'lations of
the ageﬁcy"s rg;éponsibilitiés under tht; Néf{oﬁél ]énvironmental. Pélicy Act (“NEi’A”). NEPA
reciuifés the Corps to évaluafe hoA\';'v‘ 1tsdec151on 4.tv.ci)?duthoﬁze the project wili affect the human
environnient, ‘includivng. the historic; recre-at‘ip'r'ial,:: ahd cultural vélues'provided by the :impoundAed’

freshwater wetland at the préject site. Rather thaﬁ fully conéidering the impacts of this project as
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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA

CHARLESTON DIVISION
SOUTH CAROLINA COASTAL' )
CONSERVATION LEAGUE, )
* Plaintiff, )
)
v. )
)
UNITED STATES ARMY CORPS OF ) COMPLAINT
ENGINEERS, CHARLESTON ) . »
DISTRICT; LTC EDWARD ) C.A. No. 2:13-cv- 01543-DCN
CHAMBERLAYNE, in his official ) '
capacity as Commander of the Charleston ).
District; SA JOHN M. McHUGH, in his )
official capacity as the Secretary of the )
U.S. Army; LTG THOMAS P. )
BOSTICK, in his official capac1ty as )
Chief of Engineers; ;
Defendants. )
)
- INTRODUCTION
1. This action challenges the Defendants unlawful approval of South Coast

Mitigation Group, LLC’s (“South Coast”) plan to convert a freshwater wetland on the banks of

the Savannah River in Jasper County, South Carohna’ 1nto a salt marsh deemmg this wetland

* conversion a restoratlon ” The two authonzatlons 1ssued by the U S. Army Corps of Engmeers

and various Corps ofﬁcrals (collectrvely heremafter “the Corps ) allow South Coast to convert
these valuable freshwater wetlands into salt marsh by removmg water-control structures from the.
proj ject site, in the process undermmmg past Corps efforts to protect the hJstorlcally freshwater
wetland from saltwater intrusion caused by Corps nav1gat1on pI‘O_]CCtS in the Savannah Harbor

South Coast would then be able to sell credits frorn the mltlgatlon bank to offset unavmdable

impacts to salt marshes from Corps-permitted activities in other areas of coastal South Carolina.
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, Clydesdale Mitigation Bank
Signature Page for U.S. Environmental Protection Agency

The U.S. Environmental Protection Agency hereb]y agrees to the document titled “Clydesdale Mitigation
Bank, Final Banking Instrument”, dated March 2012.

IN WITNESS WHEREOF, U. S. Environmental Protection Agency has caused its duly authorized officer
to execute this agreement the date written below.

S-3)-12

Date

Printed Name

IN THE PRESENCE OF: % W |
| o A o

Kej lY‘ | L_o;yooaL

Printed Name

IN THE PRESENCE OF:

Printed Name '




UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
ey, | ~ REGION4
e AN . . Atlanta Federal Center

im § 61 Forsyth Street S.W.,
¢
a mm'ﬁé‘f

Atlanta, Georgia 30303-8960
- Ms. Tina Hadden

Chief, Regulatory Division

Attn: Mr Nathaniel 1. Ball '
‘U.S. Army Corps of Engineers, Northwest Branch
69A Hagood Avenue :
Charleston, South Carolina 29403-5107

May 31, 2012

Subject: Clydesdale Club Mitigation Bank
Dear Ms. Hadden:

Please find enclosed the Environmental Protection Agency’s concurrence with the Clydesdale
Club Mitigation Bank, Jasper County, South Carolina. Based on the conditions of the MBI, the
Bank should be accepted as a source of wetland mitigation credits for impacts occurring in the
service area. In the event the Bank is not performing, EPA will recommend that future projects
not go to this bank for mitigation credits. EPA will continue to monitor the progress of this bank
site and the release of credits as presented in the MBI If you have any questlons please feel free
to contact me at 404-562-9132 or laycock kelly@epa.gov. - :

Sincerely,

Kelly Laycock
- Wetlands and Coastal Regulatory Section

cc:(sent electronically)
South Carolina IRT -
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~ REVIEWED BY:

Chief, Regulatory Division

REVIEWED BY:

APPROVED BY:

5.

- Edward P. Chamberlaynm Date
Lieutenant Colonel, U.S. Army '
Commander and District Engineer

o ME 203
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(3. Is the impact in the service area of an approved in-licu fee progtam? [ yes [ Jno
. Does the in-lieu fee program have appropriate number and resource type of credits
available? [ yes [] no

(4) Check the se}ected compensatory mmgat:on option(s):
[] mitigation bank credits -
- L inlieu fe¢ program credits
O petm!ttee—responssble mmgatton under a watershed approach
] permittee- responsible mitigation, oni-site and in-kind
] permittee-responsible mitigation, oft-sne and out-oﬁkmd

(5) Ifa s’elucted compensatory mitigation option deviates from the order of the options
presenled in §332.3(b)(2)-(6), éxplain why the selected compensatory mitigation option
is environmentally preferable. Address the criteria provided in §332. 3(a)(1) (i.e., the
likelihood for ecological success and sustainability, the location of the compensation site
relative to the impact site and their significance within the watershed, and the costs of

~ the compensatory m;tlgauon proj ect)

District Engineer’s Decision:
The proposed activity, with proposed mitigation (if applicable) would result in no more than minimal

individual and cumulative adverse environmental effects and would not be contrary to the public
interest provided the special conditions and/or modific cmzons ld?ntif edi in the above are incorporated.

PREPARED BY:

s

Nathaniel 1. Ball = ‘ : 4
Project Manager =~~~ Date

REVIEWED BY:

Travis G Hughes /) e
Chlef Spemal P!’OjectsB T A O P

12
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That the. permittee recognizes that the existing earthen embankment, the water control
structures, and the freshwater canal on the northwestern side of the project site are
located within an existing Federal éasement, and that these features are associated with
the existing Federal project.

That the permittee recognizes that this permit does not convey any real estate AND THAT
PRIOR to conducting any work within the existing Federal easement, the permittee must
coordinate with both the Charleston District and the Savannah District to define the
Governments interests in the existing features on the project site and to determine whether
modifications to thesc features by the permittee are consistent with the easement and are
permissible,

3) Relationship to the Proposed Clydesdale Mitigation Bank: The proposed project consists of the
restoration of natural tidal hydrology and vegetation on the project site. As described above, the Corps’
~ cvaluation of the PCN for the proposed work in waters of the U.S. is not dependent on the Corps’
approval of the proposed Clydesdale Mitigation Bank; however, the establishment of the proposed
mitigation bank is dependent on the bank sponsor obtaining a DA permit (NWP, Individual Permit,
and/or Letter of Permission) to perform the necessary work in waters of the U.S. Although these two
actions are related, the restoration of the natural hydrology and vegetation on the project site may
comply with the terms and conditions of NWP 27 and be authorized reﬂard]ess of whether a
mitigation bank is ever established or operated on the project site.

Therefore, the following special condition will be mciuded inthe NWP 27 venﬁcatxon letter to ensure
_the permittee understands this distinction:

~ That the permittee understands the proposed activities in waters of the U.S. on the
project site must comply with the terms and conditions of NWP 27 and this NWP"
verification letter. In order for the proposed activities to generate mitigation credits,
these activities must also comply with the Final Mitigation Banking Instrument dated
June 2012, including without limitation all performance standards.

Compematory Mitigation Determmation. Has the appllcanl avmded and mtmmwed 1mpacls to the
maximum extent practicable? X} yes [Jno  If “NO”, Explain:

(])‘ Is compensatory mitigation required for unavoidable impacts to jurisdictional aquatic
resources to reduce the individual and cumulative adverse environmental effccts toa
minimal ievel‘? ‘

[ yes X no [1f “no,” do ot complere the rest of this section and include.an
explanation of why not here] The proposed project consists of the restoration of natural

~ hydrology and vegetation on the project site. In accordance with the terms and
conditions of NWP 27, “Compensatory mitigation is not 1c~:qu1red for activities
authorized by this NWP since these activities must result in net increases in aquatic
resource functions and services.”

(2) s the impact in the service area of an approved mitigation bank? [ yes [] no

1
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f) Wild and Scenic Rivers Act: -

Project located on dg,szgnatcd or “study” river: [ ] yes Xno

Managing Agency: :

Date written detefmination provided that the project will not adversely affect the Wild and Scenic
River designation or study status:

Additional mformanon (opnonal)

£) Othel ~

Special Conditions Required (mchfde rationale for eac,h required cmzdmon/explanalwn ﬂ)f
requiring no special conditions ) X yes [ Ino

1) Cultural Resources: As descnbed above, a cultulal resources survey of the project site identified
‘two previously unrecorded sites. One site (38JA1053) is considered eligible for the National Register
of Historic Places (NRHP). However, the ground disturbing activities associated with the proposed
project are not expected to impact this area. The second site (38JA1054) is a cémetery and is not
considered eligible for the NRHP. However, the second site is protected by state legislation

regarding the protection and preservation of unmaintained and abandoned cemeteries (SCCL 6-1-35,
16-17-600). The draft conservation easement for the proposed mltlgatlon bank i inc ludes a section that
addresses the protection of these two sites.

- Inaddition, the Catawba Indian Naﬁdn requested to be informed if any Native American artifacts or
human remains are discovered during construction. Therefore, the followmg Spemal conditions will
be 1ncluded in the NWP 27 venﬁcatlon lettcr

: Tlmt the permittee umlcrstands and agrees that cultural resources on the mitigation
' bank site must be protected in accordance with Section B(12) Historical Sites of the
- conservation easement that was included in the Final MBI This conservation casement
must be recorded pnor to cond uctmg any of the authorized work on the project site.

- That the permiftee agrcees to stop work and notify this office immediately if 2 any
previously unknown historic or archeological remains are discovered while
accomplishing the activity authorized by this permit. The Corps will initiate the
Fedcral State, :mdlor Trnbal coordmauon reqmred to determme :f the remams wa rrant

""""

P!aces.

2) Freshwater Control System: The Savannah District Corps of Engineers stated that the existing
freshwater canal and the associated water control structures are currently undergoing rehabilitation.
The Savannah District stated that the earthen embankment and the water control structures that are
located adjacent to the existing Freshwater Control System on the project site must remain intact to
prevent any adverse impacts to the adjacent Federal Project. Therefore, the following specu}
conditions will be included in the NWP 27 verifi cahon letter:

That the permittee recognizes that the existing earthcn embankment, the water control
structures, and the freshwater canal on the northwestern side of the project site are

10
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(208 acres) is subject to the ebb and flow of the tide. The remainder of the project site (485 acres) is
not subject to tidal flows because existing earthen embankments, a freshwater canal, and water
control structures allow the project site to be managed as a freshwater impoundment.

Name of species present: ‘Estuarine Emergent Wetlands Estuarine Water Column ‘

Effects determination: No effect.

Date of Service(s) concurrence: On December 8,2011, NMFS indicated ltS support for the proposed
work (i.c., removing the dikes). However, NMFS expressed concerns about the proposed service
area, the lack of an adaptive management plan to monitor potential impacts associated with the
construction of the Savannah Harbor Expansion Project, and the pmposed net improvement factor for
marsh conversion areas and the larger lakes/canals.

Basis for “no effect” determination: The proposed project consists of removmg the existing earthen
embankment and water control structures, which will increase the total acreage of Estuarine Emergent
Wetlands and Estuarine Tidal Waters on the project site. -

Additional information: N/A

, c) Section® 106 of the National Historic Preservation Act:

Known site present: X yes [ no.

Survey required/conducted: [ yes [ ] no

The final report, entitled “Cultural Resources Survey of Clydesdale Plantatmn Tract,” was submitted
to the State Historic Preservation Office (SHPO) and SC Institute of Archaeology and Anthropolo“v
(SCIAA) and was accepted by SHPO on December 30, 2011. ‘ . ,

Effects determination: No adverse effect

Rationale: The cultural resources survey of the pro;ect sxte identified two previously unrecorded
sites. One site (38JA1053) is considered eligible for the National Register of Historic Places
(NRHP). However, the ground disturbing activities associated with the proposed project are not
expected to impact this area. The second site (38JA1054) is a cemetery and is not considered eligible
for the NRHP. However, the second site is protected by state legislation regarding the protection and
preservation of unmaintained and abandoned cemeteries (SCCL 6-1-35, 16-17-600). The draft
conservation easement for the proposed mitigation bank includes a section that addresses the
protection of these two sites. In addition, a special condition requiring the. permlttee to notify this
office in the event that any previously unknown historic or archaeological femains are found on the
_project site is being included in the NWP 27 verification letter, for the proposed project.

Date consultation complete: SHPO reviewed and:approved the draft conservation easement on
August 3, 2012, ’

Additional information: N/A

d). Section 401 Water Quality Certification: | ,‘ o s ,b
Individual certification required: [X]yes[ |no.. . i . oo
DXJissued [[JWaived  [JDenied . . : f

¢) Coastal Zone Management Act:

Individual certification required: [ X yes [ no
Klssued [Waived []Demed, :
Additional information (optional):
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- Need.for Freshwater Mitigation- SELC reiterated comments by SCDNR regarding the need for
freshwater mitigation to offset the proposed impacts to the existing freshwater impoundment and
ditches located on the project site. Both the preamble and the language of NWP 27 itself expressly
clarify that compensatory mitigation is not required for NWP 27 activities. Likewise, the Charleston
District normally does not require compensatory mitigation for activities that restore aquatic resource
functions and services. For example, the removal of an earthen embankment to restore a natural
stream channel does not require freshwater mitigation for the loss of open waters or the loss of
shallow vegetated waters around the edge of the existing pond. The removal of the man-made pond
and the restoration of the natural stream channel are considered beneficial for the surrounding
watérshed. Likewise, freshwater mitigation is not required for the proposed project.

As described above, the proposed project is expected to restore natural tidal flows and vegetation on
the project site. Similar to other mitigation banks in South Carolina, NWP 27 is being used to
authorize restoration activities in waters of the U.S. associated with the proposed project. The Corps
has evaluated the proposed project and determined that it complies with the terms and conditions of
NWP 27. SCDHEC has also evaluatcd the proposed project and issued a Critical Area Permit for the
proposed project.

Special conditions will be included in the NWP 27 verification letter fo insure the proposed activity .
would result in no-more than minimal individual and cumulative adverse environmental effects and
would not be contrary to the public interest. The special conditions are described i in Appendix A of
this document.

.;Comphance with Other Federal Laws (If specific lrtw is not applzcable write N/A; however, you
must provide an ‘effects’ dercrmmafmn) :

a) Endangered Spec:.es Act: The project site is located immediately adjacent to the Savannah River
-and a portion of the project site (208 acres) is subject to the ebb and flow of the tide. The remainder
of the project site 485 acres is not subject to tidal flows because existing earthen embankments, a
freshwater ¢anal, and W'ltel control structurcs allow the project site to be managed asa freshwatcr
' ;mpoundment '
Name of species present: West Indlan manatce (Tr ichechus marnarus), shortnose sturgeon (Acipenser
brevirostrum), Atlantic sturgeon (Acipenser oxyrinchus), and wood stork (Mycteria amerzcana)
Potential or Critical Habitat present; No
Effects determination: No effect”
. Date of Service(s) concurrence: N/A : ~
Basis for “no effect” determination: Although manatees and sturgeon are known to occur in the
Savannah River and wood storks are known to forage in tidal marshes adjacent to the Savannah
River, the proposed project consists of removing an existing embankment and water control
structures. The proposed project.is expected to increase the total acreage of open waters and.
emergent marsh on the project site that are subject to the ebb and flow of the tide.
Additional mformahon (dcscabe steps taken to address concerns, as needed): N/A

b) Magnuson -Stevens Fxshery Conservation and Management Act (Essentxai Fish Habitat): The
project site is located immediately adjacent to the Savannah River and a portion of the project site
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SCDHEC is the state aﬁency that is responsible for making decisions regar dmg water quality and
Coastal Zone Management Act consistency and as described above, SCDHEC has issued the State
authorizations for the proposed project. In accordance with 33 CFR 320.4(d), SCDHEC’s water
quality certification “will be considered conclusive with-respect to water quality unless the Regional
Administrator, Environmental Protection Agency (EPA), advises of other water quality aspects to be
taken into consideration”, No additional water quality aspects were provided by EPA. '

Objection to Proposed Mitigation Bank- According to SCDNR, their objections to the Nationwide
Permit PCN should be considered as another objection to the proposed Clydesdale Mitigation Bank.
SCDNR also objects to the use of NWP 27 1o authorize restoration activities associated with the
proposed mitigation bank. SCDNR believes the bank sponsor/permit applicant has misrepresented
facts and has submitted information that is significantly flawed. They urged that no permits or

certifications be issued for the proposed pro; ect.

Saltwater Intrusion- According to SELC, saltwater intrusion has threatened freshwater wetlands that
are located on the SNWR and the project site. ‘Based on coordination with Savannah District, a
freshwater canal was constructed to provide a source of fresh water to adjacent property owners, such
as SNWR and the project site. The fresh water canal allowed public and private property owners to
manage existing freshwater impoundments that were located on their property to meet their own
needs. SELC’s claim that the existing freshwater canal was meant to profect managed freshwater
impoundments that are adjacent to the Savannah River is inaccurate.

As described above, the purpose of the freshwater canal was to offset impacts to property owners
associated with harbor deepening.  However, the agreement to provide freshwater to the adjacent
property owners did not require or obligate these property owners to- manage the existing freshwater
impoundments on their property as fresh water wetlands. [f the intent had been to protect and/or
manage these adjacent properties as freshwater impoundmenfs then the agfeement would have
required and been accompanied by approprnate areal estate interests in these properties among other

- things.

» SELC also provided the Corps with a copy of a 2008 letter from USFWS to the Corps .regard'ihgthe

need for maintenance of the existing freshwater canal. According to this letter, USFWS.requested
that the Corps secure funding to conduct the necessary maintenance of the existing freshwater canal.
Based on our coordination with Savannah District, Corps of Engineers, the northern part of the
freshwater canal has been rehabilitated and funding is available to maintain the remainder of the
freshwater canal. As described above, the proposed pro;ect is not expected to adversely 1mpact future
mamtenancc of the existing f'reshwater cana] SRR ot ;
Potential Impacts to SNWR- SELC quoted a lntter from USFWS to 1he Cm'ps rcg'udmg 1mpac1% that
could negatively affect management capabilities within the Savannah National Wildlife Refuge.”
The Corps was similarly concerned with this langliage and contacted the USFWS to request
clarification regarding this statement. USEWS agreed that proposed restoration activities on the
project site would not affect management capabilities on the SNWR.
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Once the aquatic resources on the project site are restored, there will be additional open water
channels on the project site, and wood storks will continue to be able to forage within the shallow salt
marsh areas on the project site, The project site is not critical habitat for any federally-listed species.
From the Corps’ perspective, there are a number of similar areas upstream and downstream of the
project site and within adjacent watersheds that also provide potential foraging habitat. The Corps
determined that the proposed project will have “no effect” on threatened or endangered species.
Therefore, no additional consultation (forma or informal) is required with USFWS or NMFS .
‘regarding threatened or endangered species.

Migratory Birds and Bald Eaales- SCDNR stated that the proposed project will have significant
adverse impacts to migratory birds and bald eagles. According to SCDNR, the project site has
provided habitat for migratory birds including waterfowl and their allies for decades. In addition, the
project site serves as breeding, foraging,-and wintering habitat for migratory wading birds, shore.
birds, and passerines. As described above, there are a number of areas upstream and downstream of
the project site (including the Savannah National Wildlife Refuge) and a number of areas within
adjacent watersheds that provide similar breeding, foraging, and nesting habitat. The restoration of

. the project site will result in the development of additional salt marsh areas where mi gratory btrds
and bald eagles will be able to forage.

-

Critical Area Permit- SCDNR stated that a Crmcai Area Permit is Lequued and they believe the
proposed placement of fill material in critical areas will be considered more than minimal. As the
State agency responsible for makmg this determination, OCRM .issued a Critical Area Permit for the
proposed project.

Water Quality- SCDNR stated that the excavation and placement of fill material associated with the
proposed project may result in adverse impacts to water quality. According to SCDNR, marsh soils
in the lower Savannah River estuary are known to contain hazardous contaminants and it may be the
fourth most polluted river in the nation. SCDNR questioned whether radioactive contaminants,
metals, polychlorinated biphenyls, polycyclic aromatic hydrocarbons, petroleum hydrocarbons,
phenols, pesticides, dioxin congeners, cyanide, and/or organotins may be located within the earthen
embankments on the project site.

Freshwater impoundments and former ricefields, such as the ones located on the project site and at
the Savannah National Wildlife Refuge, require routine maintenance. Ditches and earthen
embankments are maintained to facilitate the management. of these areas for wildlife. Material
excavated from existing ditches is normally used to maintain the adjacent earthen embankments.

The Corps recognizes that there are potential sources of contamination within the Savannah River
basin, such as the Department of Enesgy’s Savannah River Site, approximately 100 miles upstream,
: However, our decision whether to require sediment testing is. based on our evaluation of potential
sources of contamination.on or near the project site. In this case, the project site has been managed
for recreation for more than 50 years, and material that was excavated on the project site will be_
placed back into the adjacent ditches to restore natural elevations. Therefore, the Corps does not
believe that sediment testing is required for the ploposed project. ~
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Aquatic Life Movement- SC DNR questioned whether thie proposed project will improve aquatic life
movement. The Corps believes the existing earthen embankments and water control structures on the
project site currently impact aquatic life movement.  The proposed project is expected to remove
these obstructions to aquatic life movement and will restore natural tidal flows on the project site.
Therefore, the proposed project complies with General Condition 2 of the 2012 NWPs.

Impacts to the American alli gatoé The Corps recognizes that freshwater species such as the - .
American alligator may be displaced by the proposed project. We anticipate that any alligators on the
project site will search for suitable habitat (another freshwater impoundment) upstream.

Spawning Areas- SCDNR questioned whether the project site functioned as a spawning area for
marine species in the past. The proposed project is not expected to impact any existing freshwater or
marine spawning areas. Therefore the proposed pr OJect comphes with General Condition 3 of the
2012 NWPs. -

Migratory Bird Breeding Areas- SCDNR stated the proposed project will result in significant adverse
' 1mpacts to important migratory bird breeding areas. SCDNR provided several examples of birds that
nest in intertidal freshwater marshes. In addition, SCDNR stated that the project site may serve as
breeding habitat for two species, black rail (Laterallus jamaicensis) and Macgillivray’s seaside -
sparrow (Amodrammus mariamus macgil’liwaii), two species that may be evaluated for protection
under the Endangered Species Act in the futuré. The pxoject site is also used by migratory species

during the winter and spring migration.

As described above, the project site is managed for recreation. Individual fields are drained, flooded,

mowed, or planted to meet the property owner’s needs. The Corps recognizes that the project site

may be used as breeding habitat for some migratory bird species.- However, any breeding habitat on

~ the project site is cm*renﬂy subject to routine disturbance. Since one of the' primary goals of the
proposed project is to restore natural hydrology and vegetation, impacts to existing habitat within the

managed freshwater impoundment on the project site are considered unavoidable. Therefore, the

proposed project complies with General Condition 4 of the 20 l2 NWPs '

Endangered Species- According to SCDNR, there is an ex1stmg wood stork ('Myctena americana)
rookery approximately 1.4 miles from the project site. SCDNR stated that wood stork foraging is
well documented at SNWR and they probably use the mitigation bank site for foraging, too. SCDNR
Questioned whether the Corps has made or can make a determination that no threatened or
éndangered species will be adversely impacted by the proposed project. In addition, they questioned
- whether fonnal consultation is required for the prcposed prOJect

SRR

The Corps is required to make a determmauon regarding: potenna[ mpacts to Federaﬂy—h stcd
 threatened or endangéred species, species that are propesed for listing, and designated or proposed

critical habitat. As described above, the available habitat'on thé project site consists of existing tidal
marsh and a freshwater impoundment that is managed by the property owner for recreation and is
subject to routine disturbance. Manatees and sturgeon may enter the existing open water channels
and wood storks may forage in the shallow freshwater and salt marsh areas on the project site:
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deteriorate and this ared has developed into a fully functional salt marsh. The applicant has proposed
to remove the existing embankment and to fill a portion of the existing ditches to restore natural
elevations. In addmon the applicant has proposed to plant appropriate salt marsh vegetation if the
natural seed source is not sufficient to revegetate the project sitc. The Corps believes the proposed
activities will facilitate 1hc developmem of additional salt marsh on the pr o;c.ct site.

Need for Restoranon- According to SCDNR, the project site does not need to be restored. The Corps
recognizes that SCDNR would prefer for the project site to be managed as a freshwater

impoundment. However, the project site is privately owned and the applicant may propose to restore.
natural hydrology and vegetntron or to develop a commercial mitigation bank on the pmJect site,

Deﬁnmon of Restoration / Conversion of Aquatic Resource Type- SCDNR objected to the use of the
word restoration to describe the proposed project. SCDNR believes the proposed project will result
in the conversion of freshwater aquatic resources into salt marsh. SCDNR’s views are inconsistent-
with Corps policy. In accordance with the preamble of the 2012 Nationwide Permits, District
Engineers have the discretion to determine what constitutes a “natural wetland” for the purposes of
NWP 27. The preamble also states that changes in wetland plant communities that are caused by
restoring wetland hydrology are to be considered wetland rehabilitation activities that are authorized
by NWP 27 and are not to be considered conversion to another aquatic habitat type. See 77
Fed.Reg.10184, at 10215. NWP 27 states that, “Changes in wetland plant communities that occur
when wetland hydlology is more fully restored during wetland rehabilitation activities are not
considered a.conversion to another aquatic habitat type.” 77 Fed. Reg.- 10184, at 10275.

- The proposed project consists of the removing man-made features (an ¢arthen embankment and water

~‘control structures) to restore natural hydrology on the project site. Areas on the project site that are
subject to natural tidal flows are currently dominated by tidal salt marsh. Once the existing man-
made features are removed, the area inside the freshwater impoundment on the project site will also

* be dominated by tidal salt marsh. The Corps believes the natural condition of this portion of the
Savannah River floodplain is tidal salt marsh.. Therefore, the pr: oposecl project is con51de1 ed .
restoration and may be authorized usmg NWP 27.

Avoidance and Minimization on Imnacts— SCDNR obj ected to the volume of fill material that will be

- discharged into waters of the U.S. as part of the proposed project and stated that an individual permit
should be required for the proposed project.. The proposed project consists of excavating an earthen
embankment and placing the material into the adjacent ditches to restore natural elevations. The
Corps encouraged the permitiee to remove the existing embankment rather-than opening the water
control structures or constructing breaches in the embankment that may still restrict water flows.

- Likewise, the placement of excavated material into the adjacent ditches will not result in a loss of

- waters of the U.S. The permittee has proposed to restore natural elevations by eliminating a man-
made feature (open water ditches) and increasing the acreage of salt marsh vegetation on the project
site. The placement of fill matetial in the existing ditches is necessary to restore the natural
elevations on the project site. NWP 27 docs not include a threshold for the volume of fill material or
the acreage of impact, because the Corps consxders the restoration of aquatic resources to be a
beneficial activity. - :
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State Agency (list commenting state agencies) [X] SC Department of Naturat Resources (SCDNR)

State H1storlc Preservation Office [ ]
Other: Southern Ilnwronmental Law Center (SELC)

SCDNR pr ovided written comments on August 7, 2012, in response to the PCN for the proposc,d
activities in waters of the U.S. In addition, the Southern Environmental Law Center (SELC)

- submitted an email to the Corps regarding the proposed project on March 2, 2013. SELC attached
copies of a 2008 letter from USFWS to Savannah District regarding the existing freshwater canal and
a letter from SELC to SCDHEC regarding the PCN for the proposed project. Accordmg to the email,
SELC does not believe that a NWP should be used to authorize the proposed activities in waters of

the U.S.

Substantive Issues Raised and Corps Resolution (Consideration of Comments): The Corps and
the other members of the IRT have been working on the proposed Clydesdale Mitigation Bank for
mote than three years. The IRT was provided cop:es of a draft Prospectus (June 2009), a complete
Prospectus (September 2009), a Baseline Monitoring and Functional Assessment Report (April

2010), draft Mitigation Banking Instruments (November 2010 and March 2011), and final Mitigation
Banking Instruments (October 2011 and March 2012, and Junie 2012). The Corps and the other
members of the IRT have reviewed and submitted numerous comment letters regarding these

- documents and the proposed mitigation bank to the bank sponsor.

The majority of the written comments that were submitted by SCDNR in response to the PCN are
related to the proposed mitigation bank rather than the proposed activities in waters of the U.S. The
Corps has attempted to distinguish between these two issues because the Corps’ evaluation of the
proposed mitigation bank is related, but distinct from whether the proposed work in waters of the
U.S. meets the terms and conditions of NWP 27, :

Since SCDNR references previous comments that were submitted regarding the proposed mitigation
bank, the Corps’ summary of issues regarding the PCN alse includes some information that was
submitted during our review of the proposed mitigation bank. The following issues are considered
relevant to our evaluation of the PCN, :

Ecological suitability of the site- According to SCDNR, the-elevation of the managed freshwater
‘impoundment on the project site appears to be lower than the elevation of the existing salt marsh that
is located outside the earthen embankment. SCDNR stated that it will be difficult to estabhsh tidal
marsh vegetation on a large portion of the pro;ect site.. :

Although the Corps considered bCDNR’s concerns about the ablhty of the prOJect site to support
and/or develop salt marsh vegetation, the Corps recognizes that the fully functional salt marsh on the
project site was previously located within a former rice field/managed freshwater impoundment,
Therefore, the Cotps considers the location and the landscape position of the project site as conducive
to the restoration, development and the long-term sustainability.of a healthy salt marsh.

According to historical maps, the existing salt marsh on the project site used to be located inside a
, freshwater impoundment. The earthen embankment adjacent to the Back River was allowed to



+ CESAC-RD- P '
" SUBJECT: Department of the Army Memorandum Documenting Natuonw;de Permtt/Regsonal General
Permit Verification for the Above-Numbered Permit Application .

[t is noted that the restoration activities authorized by NWP 27 will support the establishment of the
proposed mitigation bank. The decision on the mitigation bank itself is documented in a separate
Memorandum for Record (Clydesdale Mitigation Bank) since the verification of this NWPisnot
-dependent on.the Mitigation Bank; however, it is recognized that the establishment of the mitigation
bank is dependent on the verification that the proposed work meets the terms and conditions of NWP
27. Although there was substantial debate between the members of the IRT regarding the value of
managed freshwater impoundments and fully functional salt marsh, the Corps must distinguish
between these two separate actions because although the evaluatiori of the proposed mitigation bank
is related, it is not relevant as to whether the proposed work in waters of the U.S..meets the terms and
conditions of NWP 27, as the permmee could perform these restoration activities without establishing
a Mitigation Bank. However, since the comments received in response to the Public Notice for the
mitigation bank and the PCN for the NWP were similar, there is some rcdundancy in our deClSIOl’l to
address of the comments in two independent memoranda.

It is the Corps’ vicw that the proposed act‘ivitie_s will restore natural hydrology and vegetation on the
project site. The permittee also plans:to remove 12 existing water control structures (0.06 acres) to
improve tidal flows within the project site, and plans to remove 8 existing water control structures
and 1o replace them with earthen plugs (0.01 acres) to prevent tidal flows from entering an existing
freshwater canal or the adjacent managed freshwater impoundment.

Site Assessment (Describe the present land use, cover type, and a qualitative assessment of the
aquatic resources): The majority of the project site is‘a managed freshwater impoundment. This
area consists of embankments, open water, forested wetlands, scrub-shrub wetlands, plowed ficlds,
‘and a shallow freshwater impoundment. The remainder of the project site is subject to the ebb and
flow of the Savannah River and is a tidal salt marsh. Additional information about the existing

o condmcm of aquatac resources on the project site is included in the Final MBI, dated June 2012.

Typt of Permlt Requested: NWP 27
Pre-construction Notification Required: [Yes [ [No

Coordination with Agencies/Tribes Needcd Xves [[JNo Date: In accordance with the
- Charleston District’s Regional Conditions for the 2012 Nationwide Permits, the Corps forwarded the
other regulatory and resources agencies a copy of the bank sponsor’s Pre-Construction Notification
(PCN) on July 23, 2012, for a 15-day comment period. Coordination with the Catawba Indian Nation
is normally not 1eqmred to evaluate a PCN for activities in waters of the U.S. authorized by a NWP.
However, the Catawba Indian Nation submitted written comments in response to the Public Notice
for the proposed mitigation bank.. Their comments are addressed in a special condition of the
mitigation bank authorization letter P
- Commenting Agencies:
Coordination Needed!Reqmnd -Yes DN@
(If yes, check appropriate agency(s)) -
US Fish and Wildlife Service
US Environmental Protection Agency [
National Marine Fisheries Service [ ]
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Application: SAC 2009-00756

MEMORANDUM FOR RECORD
SUBJECT: Department of the Army Memorandum Documennng Nauo&wnde Pexmxi/Regtona}

General Permit Venﬁcatmn

Applicant:  South Coast Mitigation Group, LLC
Attn: Mr. Murphy McLean
Post Office Box 1541
Lake City, Florida 32056

Reviewer: Nathaniel I. Ball

On-Site reﬁew: XYes [[INo Off -Site I.leview: Hyes No ‘

Project Location (Waterway, Section, Townsbié Range, City, County, Staté):
Pre-C‘éhistruction Notificatioh Receipt Date: June 26, 201 2 Complete? No.
Addltxom! Infﬁrmahon Requested Date: Juiy 3,2012 ~ | o
Pre'Coustl uction Nohﬁcatmn Complete Date: July 23, 20]2

W.xtcra of the US: The aquanc resources on the project site include open waters and vegetated salt
marsh that are subject to the ebb and flow of the tide (Traditional Navigable Waters), and open waters

and freshwatet wetlands that are separated from the adjacent tidal waters by a manmade earthen '
~ embankment. All of these aquatic resources are considered adj Jaceni to the Back River portron of the

Savannah River and are Junschctlonal
Authority: bectuon 10 [XSection 404 [ ]Section 103

Project Description (Describe activities in waters of the U.S. considered for verification): The
proposed project consists of the excavation and placement of fill material in waters of the United .
States associated with the restoration of natural hydrology and salt marsh vegetation on the project
site. Speciﬁcn‘lly, the permittee will excavate an embankment (0.65 acres) and place the excavated
material in the adj Jacent ditch (0.65 acres) to resime nalwal c,levatmns

From the Corps perspective, the constructlon 01‘“ fhe orwmal embankment and the mstaliatxon and
operation of the water control structures has altered the natural-hydrology on the project site.
Likewise, the vegetation on the project site has been altered by management activities (e.g., routine
mowing, planting, flooding, etc) for recreational purposes. The proposed mitigation activities will
allow natural tidal flows (hydrology) to enter the project site and will allow natural vegetatlon to
become established on the project site.



Permit Number:

- Name of Permittee:

- Date of Issuance:

Upon completion of the activity authorized by this permit and any mitigation requured by the
permst sign this certification and return it o the following address:

U.S. Army Corps of Engineers
Regulatory Divislon
69A Hagood Avenue ‘
Charleston, South Carolina 29403- 5107

Please note that your permitted activity is subject to a éompl’iancé inspection by an U.S. Army
Corps of Engineers representative. If you fail to comply with this permit you are SUbjeCt to
permit suspens:on‘ modtﬂcatuon, or revocation. .

o i sl s . A R B WS R L U S il

/ heréby certify that the work authorized by the above referen ced permit has been
completed in accordance with the terms and conditions of the said permit, and
required mitigation was completed in accordance with the permit conditions.

~ Signature of Permittee
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32, For NWP 41, notification must be submiticd for prajects thit require mechanized lund
clearing in waters ol the ULS., including wethands, in order to uccess or perform
reshaping activities, '

I3NWP AL s pmh:bmd in channelized sireams or siream m?ocaison pr@sgcrst at exhibit
natural stream charactotistics and/or perform natural stream functions.

34. For NWP 48, a copy of the lease or permit issued by an appropriate state or local
government ageney. a reaty, or a legal contractual document establishing a valid
property interest, must be provided with the pre-construction notification (PCN) for
commercial shelltish aquaculture activities that occur in a new project atea. This is in
addition to the information specifically required for this NWP as well as the required
mtorme.uoﬂ found in General Condition 31. :

*Bankfull corresponds to the discharge at which channel-forming processes, such as formung or
removing bars or meanders, is most effective. [t is typically associated with the |.5-year storm
cvent, the "ordinary high water mark”, and the elevation on the stream bank where flooding
begins in a stable stream system. It can ofien be identified in the ficld by the clevation of the

highest depositional featurc (c.g. point bars). a recognizabie floodplain, or a break in perennial

vegetation,



w

26.

27.

30.

2012 APPROVED _
i\‘é& TIONWIDE PERMIT REGIONAL CONDITIONS
FOR SOUTH CAROLINA

loss of waiers of the U.S. impacied by the wiility fine sub-station, This notification

reguirement is in addition to the notification eriteris isted for this NWP.

. For NWP 12, the prospective permitiee must submit a pre-construction notification (PCN)

to the District Engincer in accordance with General Condition 31, prior to commencing the
activity if the activity will involve the permaneni conversion of forested wetlands to
herbaccous wetlands.  To be complete, the PCN musi also include the acreage of
conversion impacts of waters of the U.S. and a compensatory mitigation proposal or a
statément of why compensatory mitigation should not be required, This notification
requirement is in addition to the notification criteria listed for this NWP,

5. For NWP*s, 14, 29, 39, 46, 51 and 52, all notifications must include appropriately sized

and positioned culverts that meet the requiiements of Genera, Conditions 2, 9 and 10 for
each mdmci\m! crossing of waters of the U.S.

For NWP’s 14, 29, 39, 51 and 52, each individual sweam crossing is required to ,
accommodate bankfull* flows by maintaining the existing bankfull channel cross sectional
area. Flows that cxceed bankfull flow must be accommodated by placement of additional
culverts above the bankfull elevaiion.

Notifications for aquatic habitat restoration, cstablishment, and enhancement activities

authorized by NWP 27 will require coordination with appropriate Federal, State, and local
agencies. The coordination activity will be conducted by the Corps of Engineers. Agencies
will generally be granted 15 days to review and provide comments unless ﬁw District
Engineer detemnims that an extension of the coordination period is reasonable and prudent.

. For NWP 29, 1%14, loss of waters of the U.S. ns limited to a maximum of Y-acre for a single

family residence,

. For NWP 36, the width of the boat ramp will be limited to 16 feet and only one boat ramp

may be constructed on-a single lot or tract of land (e.g. each lot within a subdivision).
NWP 36 may be used to authorize the consiruction of all boat ramps.

For NWP 38, notifications require the following information:
+ documentation that the specific activities arc required 10 effect the containment,
stabilization, vr remaval of hazardous or toxic waste materials as performed. ordered,
~or sponsored by a govermnment agency with established legal or regulatory authority:
s aparrative description indicating the size and location of the areas 1o be restored, the
work involved and a description of the anticipated results from the restoration:
*  aplan for the monitoring, opemiinn. or maintenance of the restore(l area,

. For NWP’s 29 and 39. Ihe discharges of dredzed or fill material for the construction of
stormvater management facilities in pereanial streams are not authorized.
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NWP's 12, 14, 29, 39, 43, 51 and 32 will not be.used in conjunction wnh onc another for
an activity that is mnsu}ucrt a single and complete project.

For NWPs 12, 14, and 18, the prospective permittee must submit a pre-construction
notification (PCN) to the District Engineer in accordance with General Condition 31, prior
to commencing the activity il the proposed discharge will impact more than 25 linear teet
of streambed. This notification requirement is in addition 1o the noiification criteria listed
for these NWPs,

For NWP 12, excavated material shall be returned to the trench and any remaining material

~ shall be relocated and retained on an upland disposal site. Substrate containing roots,

rhizomes, seeds, cfc., must be kept viable and replaced at the surface of the excavated site.
Impacted wetlands will be replanted with native wetland species or allowed to naturally re-
vegetate from the replaced substrate, as long as the resulting vegetation is native.

. For NWP 12, stream banks that arc clcared of vcg.etazim will be stabilized using

bioengineering techniques and/ or the planting of deep-rooted native species.

. For NWP 12, construction techniqucs to preveni draining, such as anti-seep collars, will be
“required for utility lines buried in waters of the U.S. when necessary. 1no construction

techniques to prevent draining are proposed, the applicant must provide appropriate
documentation that such technigues arc not required to prevent drainage of waters of the
us.

For NWP 12, the prospective permitice must submit a pre-construction notification (PCN} .
to the District Engineer in accordance with General Condition 31, prior to commencing the
activity if the activity will involve temporary structures, fills, and/or work. . To be complete.
the PCN must also include the specifications of how pre-construction contours wilt be re-

- established and verified after construction. This notification ucqmn,mcm is:in addition to

the notification criteria listed for this NWP, -

. For NWP 12, the prospective permittec must submit a pre-construction notification (PCN)

to the District Engincer in accordance with General Condition 31, prior to commencing the
activity if the activity will involve maintained utility crossings. To.be complete, the PCN
must also inchde u justification for the required width of the maintained crossing that
impacts waters of the U.S. This notificationsequirement is. in addition to the notification
criteria listed for this NWP, ' :

For NWP 12, the praspcczive permittee must submit a pre-construction notification (PCN)
to the District Engineer in accordance with General Condition 31. prior to commencing the
activity if the activity will involve the construction of a sub-station in waters of the U.S. To
be complete. the PC N must also includc a statemant ol avoidance and mimmization for the
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Palcontological remains consist of oid animal remains. original or fossilized, such as
teoth, wisks, bone, or entire skelctons, :

8. Usc of natonwide permits does not obviate requirements 10 obtain other Federal, State.
county, or local government authorizations.

9. With the excepiion of NWP 38, no NWP is authorized in areas of known or suspected
sediment contamination. :

FOR SPECIFIC NATIONWIDE PERMITS:

10. For NWP’s 12, 14, 18, 27, 29, 38, 39, 40, 42, 43, 44, 5) and 52, a discharge cannot cause
the loss of greater than 300 linear feet of srreambed.

1, For NWP’s 1,3,5,7, 8, 10, 11, 12, 13, 14, 15, 36, 51, and 52. a notification must be
submitted for any activity that would be located adjacent to an authorized Federal
Navigation project. These Federal navigation areas include Adams Creck, Atlantic
Intracoastal Waterway (AIWW), Ashlcy River. Brookgreen Garden Canal, Calabash
Creck Charieston Harbor (including the Cooper River and Town Creek), Folly River,
Georgetown Harbor (Winyah Bay. Sampit River, and Bypass Canal), Jeremy Creek,
Little River Tnlet, Murrells Inlet (Main Creek), Port Royal Harbor, Savannah River, Shem
Creek (including Hog Island Channcl & Mount Pleasant Channel), Shipyard Creek,
Village Creek and the Wando River.

[2. For NWP 3, paragraph (a) and (c) activities, the prospective permitlee must notify the
District Engineer in accordance with General Condition 31, if the proposed discharge of
dredged or fill material will cause the loss of greaicr than 1/10-acre of waters of the U S, or
if the proposed discharge will be tocated within a qpcual aquatic site, including wetlands
and riffle pool comp lexes. ,

13. For NWP 3, paragraph (b) activities, excavation of accumulaied sediment or other
material is not authorized in areas adjacent to existing private or commercial dock facilities,
piers, canals dug for boating access, marinas, or boat slips.

14, For NWP's 7 and 12 the associated nmkc structure must be screened o prevent
“entraimment of juvenile and larval organisms and the inflow velocity of the associated
intake structures must be limited to < 0.3 fi/sec.

13, Activities authorized by NWP 7 must occur in the immediate vicinity of the outfall, and
must be necessary for the overall construction or operation of the outfall (e.g. pump
equipment, rip-rap). NWP 7.shall not be used Lo authorize ancillary activities such as
construction of access roads, installation of utility lines leading to or from the outfall or
intake structures, construction of buildings, distant aciivitics, etc.
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The tollowing Regional Conditions bave been proposed by the Charleston District for the
nationwide permits (INWP) published i the February 21,2012, Federal Register as authorized
under General Condition # 26. Regional conditions are authorized 10 modify NWP's by adding
condilions on a generic basis applicable to certain activities or specific geographic arcas. Cerlain
werminologies used in the following conditions are identified in italics and are defined in the above
- referenced Federal Regisier under Definitions.

For All Natienwide Permits:

!

[S%4

.. The applicant must implement best management practices during and after all

construction 10 minimize erosion and migration of sediments off site. " These practices
may include use of devices capable of preventing erosion and migrdtion of sediments in
waters of the U.S., including wetlands. These devices must be maintained in'a
functioning capacity until the area is permanently stabilized. All disturbed land surfaces

must be stabilized upon project completion.

All wetland and stream crossings must be stabilized immedialeiy following complction of
construction/installation and must be aligned and designed 1o minimize Lhe foss of waters of
the US.”

Necessary measures must be taken to prevent oil, tar, trash, debris and other pollutants
frony entering the adjacent waters or wetlands.

Any cxcess excavated materials not utilized as authorized back fill must be placed and
coniained on high land and pwmﬂemly ﬁtabﬂwed to prevent erosion into waters of the
us., mdudm.g wetlands. :

Placement and/or stockpiling {daublc handling g) of excavated matcﬁai in waters of the
U.8, including wetlands, is prohibited unless specifically authorized by the nationwide
permit verification. Should double handling be authorized, the matetial must be placed in
a manner that does not impede circulation of water and will not be d:spers;:d by currents
or other erosive forces. ;- _

Once project construction is initiated, it must be carried to completion in an expeditious
manner in order to minimize the period of disturbance to aquauc resources and the
surrounding cnvironment. . ‘ :

The permittee must notify the Corps of I" ngineers, C ha.rkmmr: Dlsmct in the event
archacological or palconiological remains are found during the course of work.
Archaeological remains consist of any materials made or aliered by man, which remain
from past historic or prehistoric times (i.e.. older than 50 years). -Examples include old
pottery fragments. metal. wood, arrowheads. stong implements. or tools, human burials,

- historic docks, siructures, or non-recent (i.e., otder than 100 years) vessel ruins.



(c) Form of Pre-Construction Notification: The standard individual permit application

form (Form ENG 4345) may be used. but the completed application form must clearly indicate
that it is a PCN and must include all of the information required in paragraphs (b)(1) through (7)
of this general condition. A letter containing the requued information may also be used.
’ (d) Agency Coordination: (I) The district engineer will consider any comments from
Federal and state agencies concerning the proposed activity’s compliance with the terms and
conditions of the NWPs and the need for mitigation to reduce the project’s adverse
environmental effects to a minimal level.

(2) For all NWP activities that reqmre pre-constmcnon notification and result in the loss
of‘greater than 1/2-acre of waters of the United States, for NWP 21, 29, 39, 40, 42, 43, 44, 50,
51, and 52 activities that require pre-construction notification and will result in the foss of greater
than 300 linear feet of stream bed, and for all NWP 48 activities that require pre-construction
notification, the district engineer will immediately provide (e.g., via e-mail, facsimile
transmission. overnight mail, or other expeditious manner) a copy of the complete PCN to the
appropriate Federal or state offices (U.S, FWS, state natural resource or water quality agency,
EPA, State Historic Prescrvation Officer (SHPO) or Tribal Historic Preservation Office (THPO),
and, if appropriatc, the NMFS). With the exception of NWP 37. these agencies will have 10
calendar days from the date the material is transmiited to tefephone or fax the district engincer
notice that they intend to provide substantive, site-specific comments. The comments must
explain.why the agency belicves the adverse effects will be more than minimal. If so contacted
by an agency, the district engineer will wait an additional 15 calendar days before making a
decision on the pre-construction notification. The district engineer will fully consider agency
comments received within the specified time frame concerning the proposed activity's
compliance with the terms and conditions of the NWPs, including the need for mitigation to
ensure the net adverse environmental effects to the aquatic environment of the proposed activity
are minimal. The district engineer will provide no response to the resource agency, except as
provided below. The district engineer will indicate in the administrative record-associated with
each pre-construction notification that the resource agencies’ concerns were considered. For
NWP 37, the emergency watershed protection and rehabilitation activity may proceed
immediately.in cascs where there. is an unacceptable hazard to life or a significant loss of
property or economic hardship will occur. The district engineer will consider any comments
received to decide. whether the NWP. 37 authorization should be modified, suspended, or revoked
in accordance with the procedures at 33-CFR.330.5.

(3) In cases of where the prospective permittee is not a Federal agency. the district
engineer will provide a response to NMFS within 30 calendar days of receipt of any Essential
Fish Habitat conservation recommendations, as required by Section 305(b)(4)(B) of the ,
Magnuson-Stevens Fishery Conservation and Management Act.

(4) Applicants are encouraged to pmvvde 1he Corps with either electronic files or multiple
copies of pre-construction notifications to expedite agency coordination.




7 of the Endangered Species Act (see 33 CFR 330.4(f)) and/or Section 106 of the National
Historic Preservation (see 33 CFR 330.4(g)) has been completed. Also, work cannot begin under
NWPs 21, 49, or 50 until the permittee has received written approval from the Corps. If the
proposed actw_lty requires a written waiver to exceed specified limits of an NWP, the permittee
may not begin the activity until the district engineer issues the waiver. [f the district or division
engineer notifies the permittee in writing that an individual permit is required within 45 calendar
days of receipt of a complete PCN, the permittee cannot begin the activity until an individual
permit has been obtained. Subsequently, the permittee’s right to proceed under the NWP'may be-
modified, suspended, or revoked only in.accordance wnth the procedure set forth i in 33 CFR
330.5(d)(2).

(b) Contents of Pre-Construction Notification: The PCN must be in wrltmg and mciude
the following information:

(1) Name, address andtelephone numbers of the prospectwe permlttee

' (2) Location of the proposed project’

(3) A description of the proposed project; the project’s purpose; direct and indirect
adverse environmental effects the project would cause, including the antucxpated amount of loss
of water of the United States expected to result from the NWP activity, in acres, linear feet, or
other appropriate unit of measure; any othér NWP(s), regional general permit(s), or individual
permit(s) used or intended to be used to authorize any part of the proposed prOJect or any related
activity. The description should be sufficiently detailed to allow the district engineer (o
determine that the adverse effects of the project will be minimal and to determine the need for
compensatory mitigation. Sketches should be provided when necessary to show that the‘activity
complies with the terms of the NWP. (Sketches usually clarify the project and wheh provided -
results in a quicker decision. Sketches should contain sufficient detail to provide an illustrative
descrlptlon of the proposed actw:ty (eg.a conceptual plan), but do not need to be detailed
engineering plans); |

(4) The PCN must include a delineation of wetlands; other special aquatic sites, and other
waters, such as lakes and ponds, and perennial, intermittent, and ephemeral stréams, on the
project site. Wetland delineations must be prepared in accordance with the current method
required by the Corps. The permittee may ask the Corps to delineate the special aquatic'sites and
other waters on the project site. but there may be a delay if the Corps does the delinedtion,
especially if the project site is large or contains many waters of the United States. Furthermore,
the 45 day period will not start until the dehneauon has been submrtted to or completed by the
Corps, as appropriate;

(5) If the proposed activity will result in lhe loss of greater than 1/10-acre of wetlands and
a PCN is required, the prospective permittee must submit a statement describing how the |
mitigation requirement will be satisfied, or explaining: why the adverse cffects are minimal and
why compensatory mitigation should not be required. As an- a!tematwe. the prospectwe
permittee may submit a conccptual or detailed mitigation plan. T

(6) If any listed species or designated critical habitat might be affected or is in the vncmlty
of the project, or if the project is located in designated critical habitat, for non-Federal applicants
the PCN must include the name(s) of those endan'gered or threatened species that might be
affecied by the proposed work or utilize the designated critical habitat that may be affected by
the proposed work, Federal applicants must provide documentation demonstrating compliance
with the Endangered Species Act: and

{7) For an activity that may affect a historic property listed on, determined to be eligible
for listing on, or potentially eligible for listing on, the National Register of Historic Places, for
non-Federal applicants the PCN must state which historic property may be affected by the
proposed work or include a vicinity map indicating the location of the historic property. Federal
applicants must provide documentation demonstrating compliance with Section 106 of the
National Historic Preservation Act.




permit verification to the new owner by submitting a letier to the appropriate Corps district office
to validate the transfer. A copy of the nationwide permit verification must be attached to the
letter, and the letter must coptain the following statement and signature:

“When the structures or work authormd by this nationwide permit are still in existence at
the time the property is transferred, the terms and conditions of this nationwide permit, including
any special conditions, will continue to be binding on the new owner(s) of the property. To
validate the transfer of this nationwide perriit and the associated fiabilities associated with
- compliance with its terms and conditions, have the transferee sign and date below.”

(Transferee)
(Date)

30. Compliance Certification. Each permittee who receives an NWP verification letter
from the Corps must provide a signed certification documenting completion of the authorized
activity and any required compensatory mitigation, The success of any required permittee-
responsible mitigation, including the achievement of ecological performance standards, will be
addressed separately by the district engineer, The Corps will provide the permittee the
certification document with the NWP ver:ﬁcatmn letter. The centification document will
include: .

- (a) A statement that.the auihorwed w0rk was done in accordance with the NWP
authorization, including any general, regional, or activity-specific conditions; y

(b) A statement that the implementation of any required compensatory mitigation was
completed in accordance with the permit conditions. If credits from a mitigation bank or in-licu
fee program are used to satisfy the compensatory mitigation requiremetits, the certification must
include the documentatidn.required by 33 CFR 332.3(1)(3) to confirm that the permittee secured
the appropriate number and resource type of credits; and

(¢) The signature of the permittee certifying the completion of the work and mmganon

3t Prg-fConstrucﬁon Notification. (a) Timing. Where required by the terms of the NWP,
the prospective permittee must notify the district eng,irieer by submitting a pre-construction
notification (PCN) as early as possible. The district engineer must determing if the PCN is
complete within 30 calendar days of the date of réceipt and, if the PCN is determined to be
. incomplete, notify the prospective permitte¢ within that 30 ddy period to requést the additional
information necessary to niake the PCN complete. The request must specify the information
needed to make the PCN complete. As a general rule, district engineers will request additional
information necessary to make the PCN complete only once. However, if the pmSpectwe ‘
permittee does not provide all of the requested information, then the district engineer will notify
the prospective permittee that the PCN is'still incomplete and the PCN review process will not
commence until all of the requested information has been received by the dsqtrlct engineer: The
' prospective periitiee shall not begin the dctivity until either:

(1) He or she is notified in writing by the district engineer that the activity may proceed
under the NWP with any special conditions imposed by the district or division engineer; or -

(2) 45 calendar days have passéd from the district engineer’s receipt of the complete PCN
and the prospecme permsttee has not received written notice from the district or division
engineer. However, if the permittee was reqmred to notify the Corps pulsuam to general
condition 18 that listed species or critical habitat might be affected or in the vicinity of the
project, or to notify the Corps pursuant to general condition 20 that the activity may have the
potential to cause effects to historic properties. the permittee cannot begin the activity until
receiving written notification from the Corps that there is “no effect” on listed species or “no
potential to cause effécts™ on historic properties, or that any consultation required under Section -




may waive or rédut,e: the requirement to provide wetland compensamry mitigation for wetland
losses. :

(8) Permittees may propose the use of mitigation banks, in-lieu fee pmgrams‘ or separate
permittee-responsible imitigation. For activitics resulting in the loss of marine or estuarine
resources, permittee-responsible compensatory mitigalion may be environmentally preferable if
there are no mitigation banks or in-licu fee programs in the area that have marine or estuarine
credits available for sale or transfer to the permittee. For permittee-responsible mitigation. the
special conditions of the NWP verification must clearly indicate the’ party or pames responsnble
for the implementation and performance of the compensatory mitigation pro;cct and, if required.

its long-term management.
(h) Where certain functions and services of waters of the United States are permanently

adversely affected. such as the conversion of a forested or scrub-shrub wetland to a herbaceous
wetland in a permanently maintained utility line right-of-way. mmgatuon ma,y be requured to
reduce the adverse effects of the project to the mummal level.

24. Safety of Imgaundment Structures. To ensure that all impoundment structures are
safely designed. the district engineer may require non-Federal applicants to demonstrate that the
structures comply with established state dam safety criteria or have been designed by qualified
persons. The district engincer may also require documentation that the design has been
independently reviewed by similarly qualified persons, and ‘appropriate ‘modifications made to
ensure safety.

25. Water Quality. Where States and authorized Tribes. or EPA where applicable,.haveé
not previously certified compliance of an NWP with CWA Section 401, individual 401 Water
“Quality Certification must be obtained or waived (see 33 CFR 330.4(c)). The district engineer or
State or Tribe may require additional water quality management measures to ensure that the
‘authorized activity does not result in more than minimal degradation of water quality.

26. Coastal Zone Management. In coastal states where an NWP has not previously
received a state coastal zone management consistency concurrence, an individual state coastal
zonc management consistency concurrence must be obtained, or a presumption of concurrence
must occur (see 33 CFR 330.4(d)). The district cngmeer ora State may require additional
measures to ensure that the authorized activity is consistent with state coastal zone management
requirements. : : : ,

27. Regional and Case-By-Case. Conditio ns The actlvny must comp!y with any reononat
conditions that may have been added by the Division Engineer, (see 33 CFR 330 4(&)) and with
any case specific conditions added by the Corps or. by, the state, Indian Tribe. or U.S. EPA in its
section 401 Water Quality Certification, or by the state in its Coastal Zone Management Act
consistency delermmauom S e oo :

A 28. Use of M,ghm!e Nationwide Pcrmns l"he use oF mm’e than onc NWP for a smgle and

complete project is prohibited. except when the acreage loss of waters of the United States
authorized by the NWPs does not exceed the acreage limit of the NWP with the highest specified
acreage limit. For example, if aroad crossing over tidal waters is constructed under NWP 14, ‘
with associated bank stabilization authorized by NWP 13, the maximum acreage loss of waters
of the United States for the total project cannot exceed 1/3-acre.

29. Transfer of Nationwide Permit Verifications. If the permittee sells the property .
associated with a nationwide permit verification. the permittee may transfer the nationwide




that require pre-construction notification. the district engineer may delermine on a case-by-case
basis that compensatory mitigation is required to ensure that the activity results in minimal
adverse effects on the aquatic environment. Compensatory mltlg’at:on projects pmv:ded to offset
losses of aquatic resources must comply with the applicable provisions of 33 CFR part 332.

(1) The prospective permittee is nesponslble for proposing an appropriate compensatory
mltlgatlon option if compensatory mitigation is necessary to ensure that the activity results in
minimal adverse effects on the aquatic environment.

(2) Since the likelihood of success is greater and the impacts to potentially valuable
uplands are reduced, wetland restoration s mu!d be the first compensatory mitigation option
considered. -

(3) If permittee-responsible mitigation is the proposed opt:om the pms;:ecnve permittce is
responsible for submitting a mitigation plan. A conceptual or detailed mitigation plan may be
used by the district engineer to make the decision on the NWP verification request, but a final
mitigation plan that addresses the applicable requirements of 33 CFR 332.4(c)(2) - (14) must be
approved by the district engineer before the permlttec begins work in waters of the United States,
unless the district engineer determines that prior approval of the final mitigation plan is not
practicable or not necessary to ensure timely completion of the required compensatory m:twatton
(see 33 CFR 332.3(k)(3)).

(4) If mitigation bank or in-lieu fee program credits are the proposcd option, the
mitigation plan only needs to address the baseline conditions at the impact site and the number of
credits to be provided.- .

(5) Compensatory mmgatson requirements (e.g., resource type and amount to be provided
© as compensatory.mitigation, site protection. ecological performance standards, monitoring

requirements) may be addressed through conditions-added to the NWP authortzauon. mstead of
components of a compensatory mitigation plan.

(d) For losses of sireams or other open waters that requwe pre<construction not:f’ cation,
the district engineer may require compensatory mitigation, such as stream rehabilitation.
enhancement, or preservation, to ensure that thc actwety resuits in minimal adverse effects on the
aquatic environment.- . : :

(e) Compensatory m mvat\on will not bt. used o increase the acreage losses allowed by
the acreage limits of the 'NWPs. For example, if an NWP has an acreage limit of 1/2-acre, it
cannot be used to authorize any project resulling in the loss of greater than |/2-acre of waters of

-the United States, even if compensatory mitigation is provided that replaces or restores some of
the lost waters. However, compensatory mitigation can and should be used, as necessary, to
ensure that a project already meeting the established acreage limits also satisfies the minimal
impact requirement associated with the NWPs,

(f) Compensatory mitigation plans for projects in or near streams or other open waters

will normally mciudg a requirement for thc restoration or establishment, maintenance. and legal
prolef;t:on (e g.. conservation easemems} of riparian areas next to open waters. In some cases,
ripanan areas may be the only compensatory mitigation required. Riparian areas should consist
of natrve spucnes The w:dth of” the requnrcd rlp'u lan arca w;ll address documenled water quahtv
side of the stream but the dlsmct engineer may n.qunre slmhtly wider rtparlan areas to address
documented water quality or habltat loss conterns. If it is not possible to establish a riparian area
on both sides of a stream, or if the waterbody is's lake or coastal waters, then restoring or
establishing a riparian area along a single bank or shoreline may be sufficient. Where both -
wetlands and open waters exist on the pro;eu site, the district engineer will detcrmine the
appropriate compensatory mmuauon (e.g. expamara arcas and/or wetlands mmpensanon) based
on what is best for the aquatic environment on a watershed basis. In cases where riparian areas
are determined 1o be the most appto;?i'iate form of compensatory mitigation. the district engineer




with the Advisory Council on Historic Preservation (ACHP), determines that circumstances
justify granting such assistance despite the adverse effect created or permitted by the applicant.
If circumstances justify granting the assistance, the Corps is required to notify the ACHP and
provide documentation specifying the circumstances, the degree of damage to the integrity of
any historic properties affected, and proposed mitigation. This documentation must include any
views obtained from the applicant, SHPO/THPO, appropriate Indian tribes if the undertaking
occurs on or affects historic properties on tribal lands or affects properties of interest to those

 tribes, and other parties known to have a legitimate interest in the unpacts to the permitted

acuvuty on historic properties.

21. Discovery of Previously Unknown Remains and Artifacts. If you discover any
previously unknown historic, cultural or archeological remains and artifacts while accomplishing
the activity authorized by this permit, you must immediately notify the district engineer of what
you have found, and to the maximum extent practicable, avoid construction activities that may
affect the remains and artifacts until the required coordination has been completed. The district
engineer will initiate the Federal, Tribal and state coordination required to determine if the items
or remains warrant a recovery effort or if the site is eligible for listing in the Natuonal Register of
Hlstorlc Places. S

' 22ﬂ Designated Critical Resource Waters. Critical resource waters include, NOAA-
managed marinc sanctuaries and marine monuments, and National Estuarine Research Reserves.
The district engincer may designate, after notice and opportunity for public comment, additional
waters officially designated by a state as having particular environmental or ecological
signiﬁt:ance such as outstanding national resource waters or state natural heritage sites. The
district engineer may also designate additional critical resource waters after notice and
opportunity for public comment. .

(a) Discharges of dredged or fill material into waters of the United States are not .
authorized by NWPs 7, 12, 14, 16, 17, 21,29, 31, 35, 39, 40, 42, 43, 44, 49, 50, 51, and 52 for
any activity within, or d:rectly affecting, crmcal resource waters, including wetlands adjac.ent to
such waters.

(b) For NWPs 3, 8, lO 13,15, 18,19, 22 23 25 27, 28, 30, 33, 34,36, 37, 4nd 38,
notification is'required in accordance with geneml condition 3 I, for any activity proposed in the
designated critical resource waters. including wetlands adjacent to those waters. The district
engineer may authorize activities under these NWPs only-after it is determmed that the impacts
to the critical resource waters will be no more than! mmlmal : : :

23, Mmgatlo 1. The district engineer will consrder the followmg, tactors when v
delermlmng appropriate and practicable mltlgatron necessary to ensure that adverse effects on,
the aquatic-environment are minimal:

(a) The activity must be designed and consu ucted to avosd and mmlm:zc advcrse effects,
both temporary and permanent, to waters of the U mt[ed Stdles io the maxxmum cxtent practlcable
at the project site (i.e.. on sne) :

(b) Mitigation in all its forms (avondmg, m lmm:zm rectifym reducmg or
compensating for resource losses) will be required to the e\tenl necessary to ensure that the
adverse effects to the aquatic environment are minimal.

(¢) Compensatory mitigation at a minimum one-for-one ratio will be required for all
wetland losses that exceed |/10-acre and require pre-construction notification, unless the dlstnct
engineer determines in writing that either some other form of mitigation would be more.
environmentally appropriate oi the adverse effects of the proposed activity are minimal, and

_provides a project-specific waiver of this requirement. For wetiand losses of 1/10-acte or less



19. Migratory Birds and Bald and Golden Eagles. The permittee is responsible for
obtaining any “take”™ permits required under the U.S. Fish and Wildlife Service’s regulations
governing compliance with the Migratory Bird Treaty Act or the Bald and Golden Eagle
Protection Act. The permittee should contact the appropriate tocal office of the U.S. Fish and
WlEd life Servncc to detenmne ifsuch® take permits are required for a particular actw:ty

20. H|storlc Properties: (a) In cases where the district engineer determines that the
activity may affect properties listed, or eligible for listing, in the National Register of Historic
Places, the activity is not authorized, until the requirements of Section 106 of the National
Historic Preservation Act (NHPA) have been satisfied.

by Federal permittees should follow their own procedures for complying with the
requirements of Section 106 of the National-Historic Preservation Act. Federal permittees must
provide the district engineer with the appropriate documentation to demonstrate compliance with
those requirements. The.district engineer will review the documentation and- determine whether
it is sufficient to address section 106 compliance for the NWP act:vnty, or whether additional
section 106 consultation.is necessary.

"(¢) Non-federal permittees must submit a pre-construction notification to the district
engineer if the authorized activity may have the potential to cause effects to any historic
properties listed on, determined t6 be eligible for listing on, or potentially eligible for listing on
the National Register of Historic Places, including previously unidentified properties. For such
activities, the pre-construction notification must state which historic properties may be affected
by the proposed work or include a vicinity map indicating the location of the historic properties
of the potential for the presence of historic properties. Assistance regarding information on the
location of or potential fot the presence of historic resources can be sought from the State
Historic Preservation Officer or Tribal Historic Preservation Officer, as appropnatc, and the
National Register of Historic Places (see 33 CFR 330 4(g)). When reviewing pre-construction
-~ notifications, district engineers will comply with the current procedures for addressing the
requirements of Section 106 of the National Historic Preservation Act. The district engineer shall
make a reasonable and ‘good faith effort to carry out appropriate identification efforts, which may
include background research, consultation, oral history interviews, sample field investigation,
and field survey. Based on:theinformation submitted and these efforts; the district engineer shall
determine whether the proposed activity has the potential to cause an effect on the historic
properties. Where the'non-Federal applicant has- identified historic properties on which the
activity may have the potential to cause effects. and so notified the Corps; the non-Federal
applicant shall not begin the activity until notified by the district engineer either that the activity
has no potential to cause effectb or that Lonsultatlon under Sectlon 106 of'the NHPA has been -
completed. - :

(d) The district eng,meu wm noﬂfv the proqpectwe permattce wathm 45 days of réceipt

of a.complete pré-construction notification whether NHPA Section 106 consultation is required.
Section. 106 consultation isinot required whien the Corps determines that the activity does not -

have the potential to'cause effects-on: h'istoricpfo‘penies (see'36 CFR §800.3(a)). If NHPA
section 106 consiltation is required and will'o&cur, the district engineer will notﬁy the non-
Federal applicant that he or-she cannot begin'iork until Section 106 consultation is completed. If
the non-Federal applicant has not heard back. from the Corps wuthm 45 days the applicant must
still wait for notification from the Corps, /- -

(e) Prospective permittees should be'aware that section i 10k ot the NHPA (16 US.C.
470h- - k)) prevents the Corps-from granting a permit or other assistance to an applicant who,
with intent to avoid the requirements of Section 106 of the NHPA, has intentionally significantly
adversely affected a historic property to which the permit would relate, or having legal power to
prevent it, allowed such significant adverse-effect to occur, unless the Corps, after consultation




7. Tribal Rights. No activity or its operation may impair rcserved tribal nghts mcludmg
but not limited to, reserved water rights and treaty ﬁshmb s and hunting rights. ,

I 8. Endangered Species. (a) No activity is authorized under any NWP which is likely to
directly or indirectly jeopardize the continued existence of a threatened or endangered species or
a species proposed for such designation, as identified under the Federal Endangered Species Act
(ESA), or which will directly or indirectly destroy ot adversely modify.the critical habitat of such
species. No activity is authorized under any NWP which “may.affect” a listed species or critical
habitat, unless Section 7 consultation addressmg the effects of the proposed activity has been
completed.

(b) Federal agencies should follow their own procedures for complying with the
requirements of the ESA. Federal permittees must provide the district engineer with the
appropriate documentation to demonstrate compliance with those requurements The district
engineer will review the documentation and determine whether it is sufficient to address ESA
compliance for the NWP activity, or whether additional ESA consultation is necessary.

(c) Non-federal permittees must submit a pre-construction notification to the district
engineer if any listed species or designated critical habitat might be affected or is in the vicinity
of the project, or if the project is located in des:gnated critical habitat, and shall not begin work
on the activity until notified by the district engineer that the requirements of the ESA have been
satisfied and that the activity is authorized. For activities that might affect Federally-listed
endangered or threatened species or designated critical habitat, the pre-construction notification

.must include the name(s) of the endangered or threatened species that might be affected by the

. proposed work or that utilize the designated critical habitat that might be affected by the
proposed work. The district engineer will-determine whether the proposed activity “may affect”
or will have “no effect” to listed species and designated critical habitat and will notify the non-
Federal applicant of the Corps’ determination within 45 days of receipt of a complete pre-
construction notification. In cases where the non-Federal applicant has identified listed species.or
critical habitat that might be affected or is in the vicinity of the project, and has so netified the
Corps, the applicant shall not begin: work until the Corps has provided notification the. proposed
‘activities will have “no effect” on listed species or critical habitat, or until Section -7 consultation
has been completed. If the non-Federal applicant:has not heard back from the Corps within 45
days, the applicant must still wait for notification from the Corps:

(d) As a result of formal or informal consultation wnh the FWS or NMFS the dlstnct -
engineer may add species-specific regional endangered species conditions to the NWPs.

(e) Authorization of an activity by a NWP does not authorize the “take” of a threatened or
endangered species as defined under the ESA. In the absence of separate authorization (e.g., an
ESA Section 10 Permit, a Biological Opinion with “incidental take™ provisions, etc.) from the
U.S. FWS or the NMFS, The Endangered Species Act prohibits any person subject to the
jurisdiction of the United States to take a listed species; where "take" means to harass, harm,
pursue, hunt, shoot, wound, kill, trap. capture, or collect, or to attempt (0 engage in any such - - -
conduct. The word “harm™ in the definition of “take'.means an act which actually kiils or injures
wildlife. Such an act may include significant habitat:modification or degradation where it
actually kills or injures wildlife by significantly.i lmpamng essential behavnoral patterns -
including breeding, feeding or sheltering. L : i

(f) Information on the location of threatened and cndangered specics and their cntxcal
habitat can be obtained directly from the offices of the 1.S. FWS and NMFS or their world wide
web pages at http://www.fws.gov/ or http://wwwv. [ws. gov/ipac and :
http://www,noaa.gov/lisheries.himl respechvely :

H



7. Water Supply Intakes. No activity may occur in the proximity of a public water supply
intake. except where the activity is for the repair or improvement of public water suppﬁy intake
structures or adjacent bank stabilization.

Al

8. Adverse Ef| fects From lmpoundmenls [F the activity creates an impoundment of water,
adverse effects to the aquatic system due o accelerating the passage of water, and/or restricting
its flow must be minimized to the maximum extent practicable.

9. Management of Water Flows. To the maximum extent practicable, the pre-construction
course, condition, capacity, and location of open waters must be maintained for each activity.
including stream channelization and storm water management activities. except as provided
below. The activity must be constructed to withstand expected high flows. The activity must not
restrict or impede the passage of normal or high flows, unless the primary purpose of the activity
is to impound water or manage high flows. The activity may alter the pre-construction course,
condition, capacity, and location of open waters if it benefits the aqumw environment (e.g..

_stream restoration of relocation activities).

10. Fills Within 100-Year Floodplains. The activity must comply‘ with applicable FEMA-
approved state or local floodplain management requirements. :

11. Equipment. Heavy equipment workmn in wetlands or mudflats must be plac,ed on
mats, or other measures must be taken to minimize soil disturbance.

12. Soil Erosion and Sediment Comrols‘ Appmpriate s’oil erosion and sediment controls
must be used and maintained in effective operating condition during construction, and all
exposed soil and other fills, as well as any work below the ordinary high water mark or high tide
line, must be permanently stabilized at the earliest practicable date. Permittees are encouraged to

: perform work within waters of the United Si:ates during periods of low-flow or no-flow.

13 Removal gf Temporary Fills. T emporary fills must be removed in their entirety and
the affected areas returned to pre-construiction clevauons The affected areas must be
revegetated as appropriate. .

14. Proper Mamtenanc e. Any authormd slructme or f' il shall be “properly maintained,
including maintenance to ensure public safety and compliance with. applicable NWP general
conditions, as well as any utwutv—specaf' ic conditions added by the district enwmeer to an NWP
authonzaﬂon G , :

15, Single and Comp_iete Pro;ect. ’T’ha ac,twutv must be a single and complete project. The
‘sameé NWP cannot be used more than once for the same single and completc project.

16. Wl!d and Scemc Rivers. No actw ty mav occur in a componentof the National Wild
and Scenic River System, or in a river ei‘hually dessgnated by Congress as a “study river” for
possible inclusion in the system while the river is.in an official study status, unless the -
appropriate Federal agency with direct management responsibility for such river, has determined
in writing that the proposed activity will not adversely affect the Wild and Scenic River
designation or study status, Information on Wild and Scenic Rivers may be obtained from the
appropriate Federal land management agency responsible for the designated Wild and Scenic
River or study river (e.g., National Park Service, U.S. Forest Service. Bureau of Land
Management, U.S. l‘“r:h .md Wildlife Service).




C. ‘Naﬁonwide Permit General Conditions

Note: To qualify for NWP authorization, the prospective permittee must comply with the
following general condilions, as applicable, in addition to any regional or case-specific
conditions lmposed by the division engincer or district engineer. Prospective permittees should
contact the appropriate Corps district ofﬁce to determine if regional conditions have been
imposed on an NWP. Prospective permittees should also contact the appropriate Corps district
office to determine the status of Clean Water Act Section 401 water quality certification and/or

-Coastal Zone Management Act consistency for an NWP. Every person who may wish to obtain
permit authorization under one or more NWPs, or who is currently relying on an existing or prior
permit authorization under one or more NWPs, has been and is on notice that all of the
provisions of 33 CFR §§ 330.1 through 330.6 apply to every NWP authorization. Note especially
33 CFR § 330.5 relating to the modnﬁcatmn. suspemnon or revocanon of any NWP
authorization.

L. Navigation. (a) No actwrty may cause more than a mtmmal adverse effect on
navigation.

(b) Any safety lights and signals prescribed by the U.S. Coast Guard through reoulaluom
or otherwise, must be installed and maintained at the permittee's expense on authortzed facilities
in navigable waters of the United States.

(¢) The permittee understands and agrees that, if future operations by the United States
"require the removal, relocation, or other alteration, of the structure of work herein authorized, or
if, in the opinion of the Secretary of the Army or his authorized representative, said structure or

~ work shall cause unreasonable obstruction to the free navigation of the navigable waters, the
permittee will be required, upon due notice from the Corps of Engineers, to remove, relocate, or
alter the structural work or obstructions caused thereby, without expense to the United States. No
claim shall be made against the United States on account of any such remov&f or alteranon.

2. Aquatic Life Vlovements No activity may substamta!ly dvqrupt the necessary life cycle -
movements of those species of aquatic life indigenous to the waterbody, including those species
that normally migrate through the area. unless the activity's primary purpose is to impound
water.. All permanent and temporary crossings of waterbodies shall be suitably culverted,
bridged, or otherwise designed and constructed to mamtam Iow ﬂow:; to sustam the movemenl of
those aquatic species,

3. g«zwnmg Qrea Activities in spdwmna arcas durmn spawning seasons must be
avoided to the maximum extent practicable. Activities that result in the physical destruction (e.g..
through excavation. fill, or downstream smmhemm by substanha! turbiduy) oi an :mponant

spawning area are hot authorized.

4 Mu_vratory Bird Breeding Areas Acnvrtlcs in waters of the Umted S(am\ that serve as
breeding areas for mlyatory birds must be avmdcd to ﬂxe mammum extent prdctlcabie

5. Shellfish Beds. No actwaty may occur in areas’ ot‘ concemrated shellfish populations, -
unless the activity is directly related to a shellfish harvesting activity authorized by NWPs 4 and
48.orisa she!l fish seeding or habitat restoration activity authonzed by NWP 27.

6. Suitable Material. No activity may use ttnsi,sitab!e matenal (e.g.. trash, debris, car
bodies. asphalt. etc.). Material used for construction or discharged must be free from toxic
pollutants in toxic amounts (sce Section 307 of the Clean Water Act). - :



. enhancement, or establishment activities). The reversion must occur within five years after expiration
of a limited term wetland restoration or establishment agreement or permit, and is authorized in these
circumstances even if the discharge occurs after this NWP expires. The five-year reversion limit does
not apply to agreements without time limits reached between the landowner and the FWS, NRCS,
FSA, NMFS, NOS, USFS, or an appropriate state cooperating agency. This NWP also authorlzes
dzscharges of dredged or ﬂll material in waters of the United States for the reversion of wetlands that
were restored, enhanced, or established on prior-converted cropland or on uplands, in accordance
with a binding agreement between the landowner and NRCS, FSA, FWS, or their designated state

- cooperating agencies (even though the restoration, enhancement, or establishment activity did not
require a section 404 permit). The prior condition will be documented in the original agreement or
permit, and the determination of return to prior conditions will be made by the Federal agency or
appropriate state agency executing the agreement or permit. Before conducting any reversion activity
the permittee or the appropriate Federal or state agency must notify the district engineer and include
the documentation of the prior condition. Once an area has reverted to its prior physical condition, it
will be subject to whatever the Corps Regulatory requirements are appllcable to that type of land at
the time. The requirement that the activity results in a net increase in aquatic resource functions and
services does not apply to reversion activities meeting the above conditions. Except for the activities
described above, this NWP does not authorize any future discharge of dredged or fill material
associated with the reversion of the area.to its prior condition. In such cases a separate permit would
be required for any reversion.

Reporting. For those activities that do not require pre-construchon notif' cation, the permittee must
submit to the district engineer a copy of: (1) The binding stream enhancement or restoration
agreement or wetland enhancement, restoration, or establishment agreement, or a project
description, including project plans and location map; (2) the NRCS or USDA Technical Service .
Provider. documentation for the voluntary stream enhancement or restoration action or wetland
restoration, enhancement, or establishment action; or (3) the SMCRA permit issued by OSMRE or the
applicable state agency. The report must also include information on baseline ecological conditions on
the project site, such as a delineation of wetlands, streams, and/or other aquatic habitats. These
documents must be submitted to the district engineer at least 30 days pnor to commencmg activities
in waters of the United States authonzed by this NWP

Notlflcatlon The permlttee must submit a pre»construcnon nottflcatlon to the dtstrlct engineer prior
to commencing any. activity (see general condition 31), -éxcept for the following activities: (1) Activities
conducted -on non- Federal public iands and private lands, in accordance with the terms and
conditions of a binding stream enhancement or restoration agreement or wetland enhancement,
restoration, or establishment agreement between the landowner and the U.S. FWS, NRCS, FSA,

. NMFS, NOS, USFS or their designated state cooperating agencies; (2) Voluntary stream or wetland
restoration or enhancemient action, or wetiand.establishment action, documented by the NRCS or
USDA Technical Service Provider pursuant to NRCS Field Office Technical Guide standards; or (3)
The reclamation of surface coal mine lands, in.accordance with an SMCRA permit issued by the
OSMRE or the applicable state agency..However, the permittee must submit a copy of the appropnate
documentation to the dnstnct engmeer to fuiflll the reporting requirement. , :
{Sections: 10- and 404) R S KR A PN ST :

Note: ThIS NWP can be used to authonze compensatory mrt:gat:on pro;ects mcludmg mitigation
banks and in-lieu fee projects. However, this: NWP.does not authorize the reversion of an area used
for & compensatory mitigation pro;ect to its. pr/or condition, since compensatory mitigation is generally
mtended to be permanent A .
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2012 Natuonwade Permlt

P!ease read this Nationwide Permit along with the Genéral, Reglonal and Spec:al condmons that may
be associated with this permit. It is your responsibility to insure your project meets this nationwide -
permit and the conditions at alf times. If changes are needed or if you cannot meet these -
requirements, please notify the Corps before proceeding Wlth the work. e

27. Aquatic Habitat Restoration, Establishment, and Enhancement Actvv:ties

Activities in waters of the United States associated with the restoration, enhancement, and
establishment of tidal and non-tidal wetlands and riparian areas, the restoration and enhancement of
nontidal streams and other non-tidal open waters, and the rehabilitation or enhancement of tidal
streams, tidal wetlands, and tidal open waters, prowded those actuvntles result in net mcreases in
aquatic resource functions and services.

To the extent that a Corps permit is required, activities authorized by this NWP include, but are nct
limited to: The removal of accumulated sediments; the installation, removal, and maintenance of small
water control structures, dikes, and berms, as well as discharges of dredged or fill material to restore
appropriate stream channel configurations after small water control structures, dikes, and berms, are
removed; the installation of current deflectors; the enhancement, restoration, or establishment of riffle
and pool stream structure; the placement of in-stream habitat structures; modifications of the stream
bed and/or banks to restore or establish stream meanders; the backfilling of artificial channels; the
removal of existing drainage structures, such as drain tiles, and the filling, blocking, or reshaping of
drainage ditches to restore wetland hydrology; the installation of structures or fills necessary to
establish or re-establish wetland or stream hydrology; the construction of small nesting islands; the
construction of open water.areas; the construction of oyster habitat over unvegetated bottom in tidal
waters; shellfish seeding; activities needed to reestablish vegetation, including plowing or discing for
seed bed prepafatlon and the planting of appropriate wetland species; reestablishment of submerged
aquatic vegetation in areas where those plant communities previously existed; reestablishment of tidal
wetlands in tidal waters where those wetlands previously existed; mechanized land clearing to remove
non-native invasive, exotic, or nuisance vegetation; and other related actlvmes Only natwe plant
species should be planted at the site.

This NWP authorizes the relocation of non-tidal waters mcludmg non-hdai wetlands and streams
on the project site provided there are net increases in aquatic resource functions and services. Except
for the relocation of non-tidal waters on the project site, this NWP does not authorize the conversion -
of a stream or natural wetlands to another aquatic habitat type (e.g., stream to wetland or vice versa)
or uplanhds. Changes in wetland plant communities that occur when wetiand -hydrology is more fully
restored during wetland rehabilitation activities are not considered a conversion to another aquatic -
habitat type. This NWP does not authorize stream channelization. This NWP does not authorize the
relocation of tidal waters or the conversion of tidal waters; including tidal wetlands to other aquatic -
uses, such as the conversion of tidal wetlands into open water impoundments. .~ -

Compensatory mitigation is not required for activities authorized by thns NWP since these actwmes

“must result in net increases in aquatic resource functions and services:’ N :

Reversion. For enhancement, restoration, and establishment acf:twmes conducted (1) In-. _
accordance with the terms and conditions of a binding stream or wetiand enhancement or restoration
agreement, or a wetland establishment agreement, between the landowner and the U.S. Fish and
Wildlife Service (FWS), the Natural Resources Conservation Service (NRCS), the Farm Service -
Agency (FSA), the National Marine Fisheries Service (NMFS}, the National Ocean Service (NOS),- .
U.S, Forest Service (USFS), or their designated state cooperating agericies; (2) as voluntary wetland
restoration, enhancement, and establishment actions documented by the NRCS or USDA Téchnical .

- Service Provider pursuant to NRCS Field Office Technical Guide standards; or (3) on reclaimed
surface coal mine lands, in accordance with a Surface Mining Control and Reclamation Act permit
issued by the Office of Surface Mining Reclamation and Enforcement (OSMRE) or the applicable
state agency, this NWP also authorizes any future discharge of dredged or fill material associated with
~ the reversion of the area to its documented prior condition and use (i.e., prior to the restoration,
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