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Clean Water Rule Comment Compendium
Topic 4 : Other Waters

The Response to Comments Document, together with the preamble to the final Clean Water
Rule, presents the responses of the Environmental Protection Agency (EPA) and the Department
of the Army (collectively “the agencies”) to the more than one million public comments received
on the proposed rule (79 FR 22188 (Apr. 21, 2014)). The agencies have addressed all significant
issues raised in the public comments.

As a result of changes made to the preamble and final rule prior to signature, and due to the
volume of comments received, some responses in the Response to Comments Document may not
reflect the language in the preamble and final rule in every respect. Where the response is in
conflict with the preamble or the final rule, the language in the final preamble and rule controls
and should be used for purposes of understanding the scope, requirements, and basis of the final
rule. In addition, due to the large number of comments that addressed similar issues, as well as
the volume of the comments received, the Response to Comments Document does not always
cross-reference each response to the commenter(s) who raised the particular issue involved. The
responses presented in this document are intended to augment the responses to comments that
appear in the preamble to the final rule or to address comments not discussed in that preamble.
Although portions of the preamble to the final rule are paraphrased in this document where
useful to add clarity to responses, the preamble itself remains the definitive statement of the
rationale for the revisions adopted in the final rule. In many instances, particular responses
presented in the Response to Comments Document include cross references to responses on
related issues that are located either in the preamble to the Clean Water Rule, the Technical
Support Document, or elsewhere in the Response to Comments Document. All issues on which
the agencies are taking final action in the Clean Water Rule are addressed in the Clean Water
Rule rulemaking record.

Accordingly, the Response to Comments Document, together with the preamble to the Clean
Water Rule and the information contained in the Technical Support Document, the Science
Report, and the rest of the administrative record should be considered collectively as the
agencies’ response to all of the significant comments submitted on the proposed rule. The
Response to Comments Document incorporates directly or by reference the significant public
comments addressed in the preamble to the Clean Water Rule as well as other significant public
comments that were submitted on the proposed rule.

This compendium, as part of the Response to Comments Document, provides a compendium of
the technical comments about Other Waters submitted by commenters. Comments have been
copied into this document ““as is” with no editing or summarizing. Footnotes in regular font are
taken directly from the comments.
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Topic 4. OTHER WATERS (PROPOSED (A)(7) WATERS)

Agency Summary Response

Essay 1

The proposed rule included a broad provision that allowed for a case-specific determination of
significant nexus for any water that was not categorically jurisdictional or excluded. Many
commenters expressed concern that such a broad opportunity for case-specific “waters of the
United States” determinations would lead to too much uncertainty about the jurisdictional status
of waters in broad areas throughout the country.

After considering the comments, the best available science, the goals, objectives and policies of
the statute, and the caselaw, and applying their technical expertise and experience, the agencies
have greatly reduced the extent of waters subject to case-specific significant nexus analysis.

The fundamental premise of the final rule is that for a water to be a “water of the United States”
it must have a significant effect on the chemical, physical or biological integrity of a traditional
navigable water, an interstate water, or a territorial sea, which are (a)(1) through (a)(3) water
respectively. All other categories of the rule are based upon a significant nexus with these three
types of waters, whether determined to be jurisdictional in all cases meeting the defined criteria
(such as sections (a)(4) through (a)(6), or subject to a case-specific analysis (such as sections
a(@)(7) and (a)(8).

The science available today does not establish that waters beyond those that fall within one of the
(a)(1) through (a)(6) categories should be jurisdictional by rule under the CWA. In the
evaluation of “other waters” the SAB found that “scientific literature has established that ‘other
waters’ can influence downstream waters, particularly when considered in aggregate.” The SAB
thus found it “appropriate to define ‘other waters’ as waters of the United States on a case-
specific basis, either alone or in combination with similarly situated waters in the same region.”
Based in part on these findings, the agencies believe the case specific determinations as defined
in (a)(7) and (a)(8) of the final rule are necessary to restore and maintain the chemical, physical,
and biological integrity of our Nation’s waters, is not overly broad and is consistent with judicial
holdings.

The agencies note that the “other waters” concept arises directly from Justice Kennedy’s opinion
in Rapanos (547 U.S. at 780):

“Accordingly, wetlands possess the requisite nexus, and thus come within the statutory
phrase "navigable waters," if the wetlands, either alone or in combination with similarly
situated [wet]lands in the region, significantly affect the chemical, physical, and
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biological integrity of other covered waters more readily understood as "navigable."
When, in contrast, wetlands' effects on water quality are speculative or insubstantial, they
fall outside the zone fairly encompassed by the statutory term "navigable waters."

Since Justice Kennedy did not define many of the key terms, it is the agencies’ responsibility to

apply the goals, objectives, and policies of the statute, the Supreme Court case law, the relevant

and available science, and the agencies’ technical expertise and experience to interpret the scope
of the “waters of the United States” as Justice Kennedy defined that term.

The agencies do not agree with the commenters who stated that the proposal would have
expanded the agencies’ jurisdiction under the CWA. The proposal did not cover any new types
of waters that have not historically been covered under the CWA and is consistent with the
Supreme Court’s more narrow reading of Clean Water Act jurisdiction. However, to address the
concern that commenters raised that the “other waters” category would allow the agencies to
regulate virtually any water not specifically excluded, the final rule places limits on the waters
that are subject to a case-specific significant nexus analysis.

The final rule establishes two exclusive circumstances under which case-specific evaluations will
be made to determine whether or not a water has a “significant nexus,” and is therefore a “water
of the United States.” First, the final rule identifies at paragraph (a)(7) five subcategories of
waters (prairie potholes, Carolina and Delmarva bays, pocosins, western vernal pools in
California,, and Texas coastal prairie wetlands) that the agencies have determined are “similarly
situated” by rule in a single point of entry watershed for purposes of a case-specific significant
nexus determination. Waters in these subcategories are not jurisdictional as a class under the
final rule. However, because the agencies determined that these subcategories of waters are
“similarly situated,” the waters within the specified subcategories that are not otherwise
jurisdictional under (a)(6) of the rule must be assessed in combination with all waters of the same
subcategory in the single point of entry watershed. The agencies’ rationale for this determination
is set forth in the Preamble and in the Technical Support Document.

Second, at paragraph (a)(8), the final rule specifies that a water that does not otherwise meet the
definition of adjacency is evaluated on a case-specific basis for significant nexus under this
paragraph where it is located within the 100-year floodplain of an (a)(1) through (a)(3) water or
within 4,000 feet of the high tide line or ordinary high water mark of an (a)(1) through (a)(5)
water. Under this provision, if the 100-year floodplain of an (a)(1) through (a)(3) water extends
beyond 4,000 feet of the ordinary high water mark, a water, that is not otherwise jurisdictional
under the rule, within that floodplain will be evaluated under the 100-year floodplain boundary
of (a)(8). Although these waters are not considered similarly situated by rule, waters under this
paragraph can be determined on a case-specific basis to be similarly situated. This is a change
from the proposal which would have allowed for a significant nexus determination for any water,
anywhere in the landscape. The agencies’ rationale for this determination is set forth in the
Preamble and in the Technical Support Document.

As stated in the final rule, the significant nexus analysis for waters assessed under (a)(7) and
(a)(8) is a three-step process. First, the region for the significant nexus analysis must be
identified; under the rule, it is the watershed which drains to the nearest traditional navigable
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water, interstate water or territorial sea. Second, any similarly situated waters must be identified;
under the rule, that is waters that function alike and are sufficiently close to function together in
affecting downstream waters. And third, the waters are evaluated individually or in combination
with any identified similarly situated waters in the single point of entry watershed to determine if
they significantly impact the chemical, physical or biological integrity of the traditional
navigable water, interstate water or the territorial seas.

The final rule also includes revised and more detailed definitions of “significant nexus,” “in the
region,” and “similarly situated” waters that provide the greater clarity. Providing for case-
specific significant nexus analysis for waters that are not adjacent but within the 4,000 foot
distance limit, as well as those within the 100-year floodplain of a traditional navigable water,
interstate water, or the territorial seas, is consistent with science and agency experience, will
ensure protection of the important waters whose protection will advance the goals of the Clean
Water Act, and will greatly enhance regulatory clarity for agency staff, requlated parties and the
public. The final rule reflects the agencies ’recognition that the connectivity of waters to
downstream waters occurs along a gradient and the agencies’ understanding that not all waters
have a requisite connection to traditional navigable waters, interstate waters, or the territorial
seas sufficient to be determined jurisdictional.

Essay 2

A number of commenters expressed concern that application of the significant nexus standard on
a case-specific basis will be costly and lengthy, resulting in substantial delays in obtaining an
approved jurisdictional determination.

Currently, the agencies identify jurisdictional waters based on the CWA itself, alongside three
key Supreme Court precedents as interpreted variously by the Courts of Appeals, which is
confusing to the regulated public. The intention of the new definition of Waters of the U.S. was
to increase clarity and predictability.

The agencies have retained only in two narrowly specified and readily identifiable circumstances
the current practice of case specific significant nexus determinations. Accordingly, the agencies
believe that the rule will result in a reduction of case-specific determinations for two reasons.
The agencies anticipate that the number of case-specific determinations will be reduced because
the final rule identifies as jurisdictional by rule and based on the best available science, all
tributaries as defined and all adjacent waters as defined. Second, the final rule limits to two
categories the waters that will receive a case-specific analysis. Therefore, the Agencies do not
foresee an increase in delays due to workload on jurisdictional determinations. The Agencies
believe the final rule will simplify the process of making jurisdictional determinations.

The EPA’s Office of Research and Development incorporated data and studies from across the
Nation in the Science Report that informed this rule and the agencies can consider additional
studies including those from states in the review of case specific significant nexus analysis.
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Essay 3

Commenters expressed concern that the “other waters” category could lead to assertion of CWA
jurisdiction over ephemeral features that the commenters believe were not previously considered
covered by the CWA.

The agencies disagree that the final rule will cause the agencies to assert jurisdiction over
ephemeral features that were not previously considered jurisdictional. It is important to note that
many ephemeral waters are jurisdictional under current regulations. The agencies have
historically taken regulatory action in connection with ephemeral waters under CWA section
303(c), several Corps’ Nationwide Permits under CWA section 404 address discharges of
dredged or fill material into ephemeral waters, and the agencies’ definition of “waters of the
United States™ prior to this rule included all tributaries without reference to flow regime.

The final rule defines “tributary” as requiring that flow must be of sufficient volume, frequency,
and duration to create the physical characteristics of bed and banks and an ordinary high water
mark. If a water lacks sufficient flow to create such characteristics, it is not considered
“tributary” under this rule. While some commenters expressed concern that a feature that flowed
very infrequently could meet the proposed definition of “tributary,” it is the agencies’ judgment
that such a feature is not a tributary under the rule because it would not form the physical
indicators required under the definitions of “ordinary high water mark™ and “tributary.” See
Tributary Compendium.

The final rule expressly excludes erosional features, including gullies, rills, and other ephemeral
features that do not meet the definition of tributary. It also expressly excludes ephemeral ditches
that are not a relocated tributary or excavated in a tributary.

When a water is excluded by rule, it is not a “water of the United States” even where it otherwise
meets the definitions in paragraphs (a)(1) through (a)(6) or (a)(8).

Essay 4

A number of commenters expressed concern that, under the “other waters” provision, the
agencies would assert CWA jurisdiction over isolated waters with no connection to downstream
traditional navigable waters, interstate waters, or territorial seas.

The agencies disagree that the approach to other waters will have the effect of extending
coverage to isolated waters with no connection to downstream traditional navigable waters,
interstate waters, or territorial seas. The fundamental premise of the final rule is that for a water
to be a “water of the United States” it must have a significant effect on the chemical, physical or
biological integrity of a traditional navigable water, an interstate water, or a territorial sea, which
are (a)(1) through (a)(3) water respectively. All other categories of the rule are based upon a
significant nexus with these three types of waters, whether determined to be jurisdictional in all
cases meeting the defined criteria (such as sections (a)(4) through (a)(6), or subject to a case-
specific analysis (such as sections a(a)(7) and (a)(8). By definition, a water that has a significant
nexus is not truly “isolated” and has a physical, chemical or biological connection to a
downstream traditional navigable water, interstate water, or territorial sea.
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Essay 5

Several commenters expressed concern that the “other waters” provision is so broad that it leaves
a landowner with no notice as to whether his or her property is likely to contain a jurisdictional
water.

The agencies agree that it is important to provide as much clarity and certainty as possible so that
landowners are on notice that there are potential jurisdictional waters on their property. The
agencies do not agree that the final rule leaves a landowner with no way to assess the status of a
local water. The agencies believe that the final rule provides clarity that will allow a landowner
to assess whether a particular local water is likely covered. The agencies believe the final rule
accomplishes this goal by identifying six clearly defined categories of waters as jurisdictional by
rule. The other waters categories also are clearly defined in a manner to provide landowners
with notice.

With respect to the “other waters” category, the broad provision of the proposal has been
replaced in the final rule by two narrowly specified and readily recognizable categories of waters
that will be subject to case-specific significant nexus analysis. Section (a)(7) of the final rule
identifies five specific water types. Section (2)(8) identifies waters based upon presence in the
100 year flood plain of an (a)(1) through (a)(3) water or within a specific distance (4000 feet) of
the high tide line or ordinary high water mark of an (a)(1) through (a)(5) water.

The agencies believe the clarity provided in the rule along with the agencies existing resources
allow landowners to more readily identify potentially covered waters on their property than has
been the case under current practice under the existing regulations. As in current practice
individual requests for assistance can be directed to the local Regulatory Corps Offices
http://w3.saj.usace.army.mil/permits/HQAvatar/index.htm.

Essay 6

Many commenters expressed concern that the final rule does not provide a threshold, metric or
quantitative measure of “significance” to be used in connection with significant nexus
determinations. Commenters complain that the absence of a defined threshold of significance
renders the case-specific significant nexus analysis overbroad, ambiguous, and unpredictable.

The agencies’ determination of what constitutes a “significant nexus” is grounded in Justice
Kennedy’s opinion, which recognizes that not all waters have this requisite connection to
traditional navigable waters, interstate waters, or the territorial seas. At the core of the
“significant nexus” analysis, the protection of upstream waters must be critical to maintaining the
integrity of the downstream waters. These upstream waters function as integral parts of the
aquatic environment, and if these waters, alone or together with similarly situated waters in the
region, are polluted or destroyed there is a significant effect downstream. The agencies assess the
significance of the nexus in terms of the CWA’s objective to “restore and maintain the chemical,
physical, and biological integrity of the Nation’s waters.” When the effects are speculative or
insubstantial, the “significant nexus” would not be present. In a case-specific analysis of
significant nexus, the agencies determine whether the water they are evaluating, in combination
with other similarly situated waters in the region, has a significant effect on the chemical,
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physical, or biological integrity of the nearest traditional navigable water, interstate water, or the
territorial seas.

The final rule does not establish quantifiable metrics for waters subject to a case-specific
significant nexus analysis. The agencies believe that a determination of the relationship of these
waters to traditional navigable water, interstate waters, and the territorial seas, and consequently
their significance to these waters, requires sufficient flexibility to account for the variability of
conditions across the country and the varied functions that different waters provide. The case-
specific analysis called for by paragraphs (a)(7) and (a)(8) recognizes geographic and hydrologic
variability in determining whether one of these waters, or a group of these waters, possess a
significant nexus with traditional navigable waters, interstate waters, or the territorial seas.

While the final rule does not establish quantitative metrics, it does now identify the specific
functions that waters can provide that can significantly affect the chemical, physical, or
biological integrity of traditional navigable waters, interstate waters, and the territorial seas. The
agencies believe that creating a definitive list of functions to be evaluated provides individual
regulators who conduct the analysis clear and consistent parameters that they will consider
during their review in making jurisdictional determinations and provides transparency to the
regulated public over which factors will be considered. The final rule also clarifies that a water
may have a significant nexus based on a single function alone so long as that function contributes
significantly to the chemical, physical, or biological integrity of the nearest traditional navigable
water, interstate water, or the territorial seas.

The final rule reflects that not all waters have a requisite connection to traditional navigable
waters, interstate waters, or the territorial seas sufficient to be determined jurisdictional. By not
determining that any one of the waters available for case-specific analysis is jurisdictional by
rule, the agencies are recognizing the gradient of connectivity that exists and will assert
jurisdiction only when that connection and the downstream effects are significant and more than
speculative and insubstantial. See Technical Support Document and Significant Nexus
Compendium for a further discussion of the agencies’ interpretation of the significant nexus
standard and when a nexus is neither speculative nor insubstantial.

Essay 7

Commenters assert that the final rule will allow the agencies to assert CWA jurisdiction over an
(a)(7) or (a)(8) water based on “any” hydrologic connection. The agencies disagree. As
discussed in the Significant Nexus compendium, the case specific analysis uses the modified
definition of “significant nexus” in the rule that includes a list of nine functions that may be
analyzed for their effect on downstream traditional navigable waters, interstate waters, or
territorial seas. In addition, that effect must be more than speculative or insubstantial. The rule
reflects the agencies’ recognition that not all waters have a requisite connection to traditional
navigable waters, interstate waters, or the territorial seas sufficient to be determined
jurisdictional. By not determining that any one of the waters available for case-specific analysis
is jurisdictional by rule, the agencies are recognizing the gradient of connectivity that exists and
will assert jurisdiction only when that connection and the downstream effects are significant and
more than speculative and insubstantial.
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Since Justice Kennedy did not define the “region,” the agencies in the proposal identified the
single point of entry watershed as a reasonable and technically appropriate scale for identifying
“in the region” for purposes of the significant nexus standard. The final rule continues to use the
single point of entry watershed as the scale for identifying “in the region” for purposes of the
significant nexus standard. A single point of entry watershed is the drainage basin within whose
boundaries all precipitation ultimately flows to the nearest single traditional navigable water,
interstate water, or the territorial sea. Given that the significant nexus standard is premised on
the significant effect on a traditional navigable water, interstate water or territorial sea, it follows
from science, as well as well as the goals, objectives and policies of the statute and the caselaw,
that “the region” should be defined in terms of the nearest traditional navigable water, interstate
eater or territorial sea. Using the single point of entry watershed is the logical spatial framework
to ensure that analysis of significant nexus is appropriately connected to these touchstone waters

The single point of entry watershed includes all streams, wetlands, lakes, and open waters within
its boundaries. The agencies determined that because the movement of water from watershed
drainage basins to coastal waters, river networks, and lakes shapes the development and function
of these systems in a way that is critical to their long-term health, the single point of entry
watershed is a reasonable and technically appropriate way to identify the scope of waters that
together may have an effect on the chemical, physical, or biological integrity of a particular
traditional navigable water, interstate water, or territorial sea. The single point of entry watershed
is the most reasonable region within which to assess significant nexus from a water quality
management perspective, because the traditional navigable water, interstate water, or territorial
seas is the downstream affected water whose quality is dependent on the condition of the
contributing upstream waters, including streams, lakes, and wetlands. To restore or maintain the
health of the downstream affected water, it is standard practice to evaluate the condition of the
waters that are in the contributing watersheds and to develop a plan to address the issues of
concern. The functions of the contributing waters are inextricably linked and have a cumulative
effect on the integrity of the downstream traditional navigable water, interstate water or
territorial sea.

The agencies note a number of comments expressing concern that the single point of entry
watershed may be very large. With the exception of the Arid West, the agencies do not
anticipate that to be the case. The final rule defines “in the region” as “the watershed that drains
to the nearest water identified in paragraphs (a)(1) through (3) of this section.” (emphasis
added) The comments reflect some confusion because the term “watershed” in general usage
loosely refers to the drainage area of a particular waterbody, regardless of the size of that
waterbody. For example, one can speak of both the Chesapeake Bay “watershed” or the
“watershed” of a small local creek or stream. The final rule clarifies that the term “watershed” as
used in the final rule refers solely to the single point of entry watershed, i.e., the watershed in
which the water in question is located and is defined by the point at which flow enters the
nearest water identified in (a)(1) to (a)(3). With the exception of the Arid West, the agencies
would expect as a general matter the watershed draining to the nearest (a)(1) through (a)(3) water
would not be as large as the commenters express.

In the Preamble, the agencies gave the example that in the arid West, there may be situations
where the single point of entry watershed is very large, and it may be reasonable to evaluate all
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similarly situated waters in a smaller watershed. Under those circumstances, the agencies may
demarcate catchments surrounding the water to be evaluated that, in combination, generally no
smaller than a typical 10-digit hydrologic unit code (HUC-10) watershed in the same area. This
combination of catchments would be used for conducting a significant nexus evaluation under
(@)(7) or (a)(8) under those situations. The basis for such an approach in very large single point
of entry watersheds, such as in the arid West, should be documented in the jurisdictional
determination.

For these reasons, it is more appropriate to conduct a significant nexus analysis at the watershed
scale than to focus on a specific site, such as an individual stream segment. See proposal
Appendix A, Scientific Analysis, 79 FR 22246, Science Report, and Technical Support
Document.

The agencies believe that the provisions in the final rule narrowly defining which waters may be
considered similarly situated in the region is consistent with both the science and the Supreme
Court rulings. The agencies also believe that the view that certain waters without a direct
hydrologic connection nevertheless have a significant nexus is supported by the science and the
Supreme Court’s rulings.

Essay 8

Many commenters objected aggregation of all waters within a single point of entry watershed for
purposes of conducting a case-specific significant nexus analysis. Commenters asserted that an
individual water should not come within the CWA solely because it is one of a group of similarly
situated waters that in combination have a significant nexus to a downstream traditional
navigable water, interstate water, or territorial sea. Commenters assert that aggregating all waters
in a watershed will inevitably lead to a determination of significant nexus.

The final rule reflects that not all waters have a requisite connection to traditional navigable
waters, interstate waters, or the territorial seas sufficient to be determined jurisdictional and
limits the types of waters that may be considered “in combination” in the single point of entry
watershed for purposes of a case-specific significant nexus analysis.

Justice Kennedy stated that waters are covered by the CWA if “either alone or in combination
with similarly situated [wet]lands in the region,” they “significantly affect the chemical,
physical, and biological integrity of other covered waters more readily understood as
‘navigable.”” Accordingly, the concept of evaluating the effect of waters “in combination with”
similarly situated waters in the region arises directly from Justice Kennedy’s opinion in
Rapanos. 547 U.S. at 780. The concept of evaluating effect of waters “in combination with”
similarly situated waters in the region also finds strong support in the science. It is well
established that the incremental effects of individual waters are cumulative across entire
watersheds and therefore should be evaluated in context. See Conclusion 5 of the Science
Report and the Technical Support Document.

To address the concern that commenters raised that the “other waters” category would allow the
agencies to regulate virtually any water or to aggregate all waters within a watershed of any size,
the agencies have retained only in specified circumstances the current practice of case specific
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significant nexus determinations. The final rule establishes two exclusive circumstances under
which case-specific evaluations will be made to determine whether or not a water has a
“significant nexus”, and is therefore a “water of the United States.” First, the final rule identifies
at paragraph (a)(7) five subcategories of waters (prairie potholes, Carolina and Delmarva bays,
pocosins, western vernal pools in California, and Texas coastal prairie wetlands) that the
agencies have determined are “similarly situated” by rule in a single point of entry watershed for
purposes of a significant nexus determination. Second, at paragraph (a)(8), the final rule
identifies waters within the 100 year floodplain of a water identified in (a)(1) through (a)(3) or
within 4000 feet of the high tide line or ordinary high water mark of a water identified in
paragraphs (a )(1) through (5). This is a change from the proposal which would have allowed for
a significant nexus determination for any water, anywhere in the landscape.

Based on the agencies’ expertise and experience and available literature and data, the agencies
have determined that waters in the five subcategories of waters identified in paragraph (a)(7) are
similarly situated and must be combined with other waters in the same subcategory located in the
same watershed that drains to the nearest (a)(1) through (a)(3) water. See Technical Support
Document XI1. The scientific literature shows that these subcategories of waters are frequently
located together in a complex or are otherwise closely co-located and perform similar functions.
In performing a case-specific significant nexus analysis under (a)(7), only waters of the same
subparagraph in the point of entry watershed can be considered as similarly situated. For
example, only pocosins may be evaluated with other pocosins in the same point of entry
watershed. Pocosins in different point of entry watersheds cannot be combined, and pocosins
cannot be combined with waters from a different subcategory (for example, Carolina bays) under
(@)(7), even where they occur in the same point of entry watershed. Waters identified as
jurisdictional by rule in paragraph (a)(6) may not be combined in a case-specific significant
nexus determination under (a)(7), even if they are of the same type.

Unlike waters evaluated under (a)(7), the waters specified at (a)(8) require a determination
whether there are similarly situated waters. Under this step, the agencies apply factors in the
determination of when waters evaluated under (a)(8) should be considered either individually or
in combination for purposes of a significant nexus analysis. A determination of “similarly
situated” requires an evaluation of whether a group of waters in the region that meet the
thresholds set out under (a)(8) can reasonably be expected to function together in their effect on
the chemical, physical, or biological integrity of downstream traditional navigable waters,
interstate waters, or the territorial seas.

Considerations for identifying whether waters are similarly situated for purposes of a case-
specific analysis under (a)(8) include whether they are within a contiguous area of land with
relatively homogeneous soils, vegetation, and landform (e.g., plain, mountain, valley, etc.). In
general, it would be inappropriate, for example, to consider waters as “similarly situated” under
(a)(8) if these waters are located in different landforms, have different elevation profiles, or have
different soil and vegetation characteristics, unless the waters perform similar functions and are
located sufficiently close to a “water of the United States” to allow them to consistently and
collectively function together to affect a traditional navigable water, interstate water, or the
territorial seas. In determining whether waters under (a)(8) are sufficiently close to each other the
agencies will also consider hydrologic connectivity to each other or a jurisdictional water. While
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proximity and the presence of a hydrologic connection increases the strength of the impact of the
downstream traditional navigable water, interstate water, or the territorial seas, adjacency or a
hydrologic connection is not necessary to establish a significant nexus, because, as Justice
Kennedy stated, in some cases the lack of a hydrologic connection would be a sign of the water’s
function in relationship to these (a)(1) through (a)(3) waters. These functional relationships
include retention of floodwaters or pollutants that would otherwise flow downstream to the
traditional navigable water, interstate water, or the territorial seas

In determining whether groups of waters under (a)(8) perform “similar functions” the agencies
will consider functions identified in (c)(5), including such as habitat, water storage, sediment
retention, and pollution sequestration. In addition, consideration of wetland/water type and
landscape location are relevant for determining if the waters are similarly situated. However,
under (a)(8), waters do not need to be of the same type (as they do in (a)(7)) to be considered
similarly situated. The agencies will consider the hydrologic, geomorphic, and ecological
characteristics and circumstances of the waters under consideration. The evaluation will use any
available site information and pertinent field observations where available, relevant scientific
studies or data, or other relevant jurisdictional determinations that have been completed in the
region.

Only those waters that do not meet the requirements in (a)(1) through (a)(6) are to be considered
in case-specific significant nexus determinations; subcategory waters that meet the provisions in
(@)(2) through (a)(6) are per se jurisdictional without the need for a significant nexus
determination. For example, waters that are identified under paragraph (a)(6) are adjacent and
are not subject to a case-specific significant nexus evaluation under (a)(7) or (a)(8), and waters
evaluated under (a)(8) cannot be combined with waters identified in (a)(6) or (a)(7).

Since the focus of the significant nexus standard is on protecting and restoring the chemical,
physical, or biological integrity of the nation’s waters, the agencies interpret the phrase
“similarly situated” in terms of whether particular waters are providing common, or similar,
functionns for downstream waters such that it is reasonable to consider their effect together.

Essay 9

Commenters questioned how a case-specific significant nexus analysis of a water “in
combination with” other similarly situated waters in the single point of entry watershed would
affect the jurisdictional status of similarly situated waters in the single point of entry watershed.
Commenters also expressed concern that a landowner on whose property similarly situated
waters may occur could be unaware of a case-specific significant determination that analyzed
waters on this property and could be without recourse in the event of a significant nexus
determination.

When a significant nexus exists between a water(s) and (a)(1) through (a)(3) water, that nexus
exists even in absence of a positive jurisdictional determination on the site. When a site specific
jurisdictional determination has been done it serves to identify the boundaries of the “waters of
the United States.” Within a single point of entry watershed, over a period of time there will
likely be multiple jurisdictional determinations. The effect on the jurisdictional status of
similarly situated waters in the single point of entry watershed depends upon whether the
jurisdictional determination was positive (i.e., the water is jurisdictional) or negative (i.e., the
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water is not jurisdictional) and, if negative, whether all similarly situated waters were considered
as part of the analysis.

For (a)(7) waters, if a positive case-specific significant nexus determination has been made in the
point of entry watershed, all waters in the subcategory in the single point of entry watershed are
jurisdictional.

For (a)(8) waters, the case-specific significant nexus analyses must use information used in
previous jurisdictional determinations, and if a significant nexus has been established for one
water in the watershed, then other similarly situated waters in the watershed would also be found
to have a significant nexus. This is because under Justice Kennedy’s test, similarly situated
waters in the region should be evaluated together. A positive significant nexus determination
would then apply to all similarly situated waters within the point of the watershed.

A negative case-specific significant nexus evaluation under (a)(7) or (a)(8) of all similarly
situated waters in the point of entry watershed applies to all similarly situated waters in that
watershed. However, as noted above, a conclusion that significant nexus is lacking may not be
based on consideration of a subset of similarly situated waters, because under the significant
nexus standard the inquiry is how the similarly situated waters in combination affect the integrity
of the downstream water. The documentation for each case should be complete enough to
support the specific jurisdictional determination, including an explanation of which waters were
considered together as similarly situated and in the same region.

The agencies believe that the final rule provides sufficient clarity to give a landowner notice that
there may be potentially jurisdictional waters on his or her property. The agencies do not agree
that the owner of a similarly situated water analyzed in connection with a case-specific
significant nexus analysis would lack recourse. With respect to determinations as to particular
waters where the determination is based upon the significant nexus of the water together with
similarly situated waters in the region, the agencies note that approved jurisdictional
determinations is of limited duration and would expire after five years. See RGL 08-02. While
the Corps does not intend to reopen completed jurisdictional determinations without a request, an
approved jurisdictional determination may be superceded by a second approved jurisdictional
determination based upon new information provided to the Corps as part of a request. 33 C.F.R.
8§ 331.5(b)(7).

Essay 10

A number of commenters expressed a concern that a case-specific significant nexus
determination can result in a finding of CWA jurisdiction where the only connection to an (a)(1)
through (a)(3) water is the migration of wildlife. Many of these commenters asserted that such a
result would be contrary to the Supreme Court’s holding in SWANCC that the presence of
migratory birds could not serve as the sole basis for asserting CWA jurisdiction.

The final rule does not resurrect the Migratory Bird Rule. As the Preamble makes explicit,
presence of non aquatic-dependent migratory species alone does not establish a significant
nexus. The final rule recognizes that not all waters have the requisite connection to traditional

25



Clean Water Rule Response to Comments — Topic 4: Other Waters

navigable waters, interstate waters, or the territorial seas sufficient to be determined
jurisdictional.

As discussed in the Significant Nexus compendium and the Preamble at Section 11, the case
specific analysis uses the modified definition of “significant nexus” in the rule that includes a list
of nine functions that may be analyzed for their effect that is more than speculative or
insubstantial. One of those functions, ((c)(5)(I)) includes “provision of life cycle dependent
aquatic habitat (including, but not limited to, as foraging, feeding, nesting, breeding, spawning,
or use as a nursery area) for species located in a water identified in paragraphs (a)(1) through
(3).” This function encompasses far more than mere migration of non-aquatic species. Evidence
of effect on biological integrity and the effect on waters can be found by identifying: resident
aquatic or semi-aquatic species present in the case-specific water and the tributary system (e.g.,
amphibians, aquatic and semi-aquatic reptiles, aquatic birds); whether those species show life-
cycle dependency on the identified aquatic resources (foraging, feeding, nesting, breeding,
spawning, use as a nursery area, etc.); and whether there is reason to expect presence or dispersal
around the case-specific water, and if so whether such dispersal extends to the tributary system
or beyond or from the tributary system to the case-specific water. Case-specific waters can be
biologically connected to each other and to downstream waters through the movement of seeds,
macroinvertebrates, amphibians, reptiles, birds, and mammals. Science Report at 4-30 to 4-35.
Factors influencing an effect on biological integrity include species’ life history traits, species’
behavioral traits, dispersal range, population size, timing of dispersal, distance between the case-
specific water and a traditional navigable water, interstate water, or the territorial seas, the
presence of habitat corridors or barriers, and the number, area, and spatial distribution of
habitats. Non-aquatic species or species such as non-resident migratory birds do not demonstrate
a life cycle dependency on the identified aquatic resources and are not evidence of biological
connectivity for purposes of this rule.

This function ((c)(5)(1)) is consistent with both Congress’ stated goal of restoring and
maintaining the physical, chemical and biological integrity of the Nation’s waters and appellate
cases interpreting the significant nexus standard. See Technical Support Document for the
agencies’ scientific and legal interpretation of significant nexus. The agencies believe that the
rule’s consideration of waters beyond (a)(1) through (a)(6) is consistent legally with the Supreme
Court rulings and support by the Science Report and the SAB review of the report.

Essay 11

Several commenters requested that the agencies retain the provision in the existing regulations
making jurisdictional “[a]ll other waters such as intrastate lakes, rivers, streams (including
intermittent streams), mudflats, sandflats, wetlands, sloughs, prairie potholes, wet meadows,
playa lakes, or natural ponds, the use, degradation or destruction of which could affect interstate
or foreign commerce” either in addition to or in lieu of the significant standard.

Under the final rule, an interstate commerce connection absent a significant nexus (as defined) to
a traditional navigable water, interstate water or territorial sea is not sufficient to meet the
definition of “waters of the United States.” Justice Kennedy’s opinion in Rapanos stated that the
critical factor in determining the CWA’s coverage is whether a water has a “significant nexus” to
downstream traditional navigable waters such that the water is important to protecting the
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chemical, physical, or biological integrity of the navigable water, referring back to the Court’s
decision in SWANCC. The fundamental premise of the final rule is that for a water to be a
“water of the United States” it must have a significant effect on the chemical, physical or
biological integrity of a traditional navigable water, an interstate water, or a territorial sea, which
are (a)(1) through (a)(3) water respectively. All other categories of the rule are based upon a
significant nexus with these three types of waters, whether determined to be jurisdictional in all
cases meeting the defined criteria (such as sections (a)(4) through (a)(6), or subject to a case-
specific analysis (such as sections a(a)(7) and (a)(8).

Determining which waters have a “significant nexus” — requires the integration of this science
with policy judgment and legal interpretation. The key to the agencies’ interpretation of the
CWA is the significant nexus standard, as established and refined in Supreme Court opinions:
waters are “waters of the United States” if they, either alone or in combination with similarly
situated waters in the region, significantly affect the chemical, physical, and biological integrity
of traditional navigable waters, interstate waters or the territorial seas. The agencies interpret
specific aspects of the significant nexus standard in light of the science, the law, and the
agencies’ technical expertise.

Essay 12

Commenters have taken a position that assertion of waters beyond “adjacent” waters or to waters
that lack a surface hydrologic connection to (a)(1) through (a)(5) waters is outside the scope of
the CWA and the Supreme Court decisions.

EPA disagrees that waters that are not within categories (1) through (6) as defined by the final
rule should not be covered by the Clean Water Act. The fundamental premise of the final rule is
that for a water to be a “water of the United States” it must have a significant effect on the
chemical, physical or biological integrity of a traditional navigable water, an interstate water, or
a territorial sea, which are (a)(1) through (a)(3) water respectively. All other categories of the
rule are based upon a significant nexus with these three types of waters, whether determined to
be jurisdictional in all cases meeting the defined criteria (such as sections (a)(4) through (a)(6),
or subject to a case-specific analysis (such as sections a(a)(7) and (a)(8).

The science available today does not establish that waters beyond those that fall within one of the
(a)(1) through (a)(6) categories should be jurisdictional by rule under the CWA. However, the
agencies’ experience and expertise indicate that there are waters other than those identified in
(a)(1) through (a)(6) that the science demonstrates often have a significant effect on downstream
waters. The agencies believe the case specific determinations as defined in (a)(7) and (a)(8) of
the final rule are necessary to restore and maintain the chemical, physical, and biological
integrity of our Nation’s waters, is not overly broad and is consistent with judicial holdings.

While proximity and the presence of a hydrologic connection increases the strength of the impact
of the downstream traditional navigable water, interstate water, or the territorial seas, the
agencies’ experience and expertise indicate that there are waters located within the 100 year
flood plain of a water identified in (a)(1) through (a)(3) or within 4000 feet of the high tide line
or ordinary high water mark of a water identified in paragraphs (a )(1) through (5) where the
science demonstrates that they often have a significant effect on downstream waters. Moreover,
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adjacency or a hydrologic connection are not always necessary to establish a significant nexus,
because, as Justice Kennedy stated, in some cases the lack of a hydrologic connection would be a
sign of the water’s function in relationship to these (a)(1) through (a)(3) waters. These functional
relationships include retention of floodwaters or pollutants that would otherwise flow
downstream to the traditional navigable water, interstate water, or the territorial seas.

Essay 13

Several commenters questioned whether it was reasonable to apply the significant nexus standard
to non-wetland waters when Justice Kennedy’s opinion was focused on wetlands and the
functions that wetlands provide to downstream traditional navigable waters, interstate waters,
and the territorial seas.

Based on the statute, its goals and objectives, and the Supreme Court caselaw, the agencies
conclude that the significant nexus standard applies to non-wetland waters and Justice Kennedy’s
explication of the significant nexus standard applies to non-wetlands waters as well. In
Rapanos, Justice Kennedy reasoned that Riverside Bayview and SWANCC “establish the
framework for” determining whether an assertion of regulatory jurisdiction constitutes a
reasonable interpretation of “navigable waters” - “the connection between a non-navigable water
or wetland and a navigable water may be so close, or potentially so close, that the Corps may
deem the water or wetland a ‘navigable water’ under the Act;” and “[a]bsent a significant nexus,
jurisdiction under the Act is lacking.” 547 U.S. at 767. “The required nexus must be assessed in
terms of the statute’s goals and purposes. Congress enacted the law to ‘restore and maintain the
chemical, physical, and biological integrity of the Nation’s waters,” 33 U.S.C. § 1251(a), and it
pursued that objective by restricting dumping and filling in ‘navigable waters,” §§ 1311(a),
1362(12).” Id. at 779. Justice Kennedy concluded that the term “waters of the United States”
encompasses wetlands and other waters that “possess a ‘significant nexus’ to waters that are or
were navigable in fact or that could reasonably be so made.” Id. at 759. While Justice
Kennedy’s discussion of the application of the significant nexus standard focused on adjacent
wetlands in light of the facts of the cases before him, his opinion is clear that he does not
conclude that the significant nexus analysis only applies to adjacent wetlands as he explicitly
states “the connection between a non-navigable water or wetland and a navigable water may be
so close, or potentially so close, that the Corps may deem the water or wetland a ‘navigable
water’ under the Act.” Id. at 767 (emphases added). Fundamentally, Justice Kennedy’s
significant nexus analysis is about the fact, long-acknowledged by Supreme Court caselaw, that
protection of waters from pollution can only be achieved by controlling pollution of upstream
waters. It would be inconsistent with Justice Kennedy’s opinion as a whole, science, and
common sense to apply Justice Kennedy’s significant nexus standard to wetlands adjacent to
tributaries and not to the tributaries themselves.

See the Technical Support Document, section 1.

Essay 14

Some commenters questioned the agencies’ reference to use of geographic information system
information, remote sensing, or other generally accepted data in connection with a case-specific
significant nexus determination under either (a)(7) or (a)(8). Several commenters asserted that
use of such information detracted from the case-specific nature of the analysis.
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To the extent the commenters infer that it is inappropriate to use of geographic information
system, remote sensing or other data from generally recognized sources or scientific literature as
part of a case-specific significant nexus analysis, the agencies disagree. The agencies long have
utilized many tools and many sources of information, including U.S. Geological Survey (USGS)
and state and local topographic maps, aerial photography, soil surveys, watershed studies,
scientific literature and references, and field work. These tools provide information about both
specific sites and larger systems. For example, USGS and state and local stream maps and
datasets, aerial photography, gage data, watershed assessments, monitoring data, and field
observations are often used to help assess the contributions of flow of tributary streams,
including intermittent and ephemeral streams, to downstream traditional navigable waters,
interstate waters or the territorial seas. Similarly, floodplain and topographic maps of federal,
state and local agencies, modeling tools, and field observations can be used to assess how
wetlands are trapping floodwaters that might otherwise affect downstream waters.

The agencies note that use of this type of information improves clarity and predictability of
decisionmaking.

Essay 15

Several commenters assert that the agency should not look to Justice Kennedy’s concurring
opinion in Rapanos as a legal basis for establishing the scope of waters of the United States.
Other commenters assert that the final rule is inconsistent with Justice Scalia’s opinion in
Rapanos.

The agencies believe the rule is appropriately premised on the significant nexus standard as
articulated by Justice Kennedy. The four dissenting Justices in Rapanos, who would have
affirmed the court of appeals’ application of the agencies’ regulation, also concluded that the
term ““waters of the United States’ encompasses, inter alia, all tributaries and wetlands that
satisfy either the plurality’s standard or that of Justice Kennedy.” 1d. at 810 & n.14 (Stevens, J.,
dissenting). Neither the plurality nor the Kennedy opinion invalidated any of the current
regulatory provisions defining “waters of the United States.” As set forth in greater detail in the
Technical Support Document, all U.S. Courts of Appeal and virtually all U.S. District Courts that
have applied Rapanos have held that Justice Kennedy’s standard may be applied to identify
jurisdictional waters.

Essay 16

Many commenters stated that any assertion of CWA jurisdiction must be based upon a finding of
surface hydrologic connectivity or confined surface hydrologic connection. In addition, several
commenters objected to the agencies’ consideration of “fill and spill” connection to downstream
waters. The “fill and spill” concept involves the situation where wetlands or open waters “fill”
to capacity during intense precipitation events or high cumulative precipitation over time and
then “spill” to downstream waters.

The agencies did not limit waters that can be subject to a case-specific significant nexus
determination to those with a specific type of hydrological connection because, as discussed
in the preamble and TSD, the types of waters and connectivity is greatly variable across the
Nation, and waters can have a significant nexus even where such a connection is not
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present. The Science Report and the SAB review confirmed that waters that do not fall within
the category of tributaries as defined or adjacent waters as defined nevertheless provide many
functions that benefit downstream water quality and ecological integrity, but their effects on
downstream waters are more difficult to assess based solely on the available science.
Accordingly, the final rule establishes two exclusive, clearly defined circumstances under which
case-specific evaluations will be made to determine whether or not a water has a “significant
nexus”, and is therefore a “water of the United States.”

While proximity and the presence of a hydrologic connection increases the strength of the impact
of the downstream traditional navigable water, interstate water, or the territorial seas and should
be considered as part of a case-specific significant nexus determination, the agencies’ experience
and expertise and the available science indicate that there are waters other than those defined as
tributaries or adjacent waters where the science demonstrates that they often have a significant
effect on downstream waters. Moreover, adjacency or a hydrologic connection are not always
necessary to establish a significant nexus, because, as Justice Kennedy stated, in some cases the
lack of a hydrologic connection would be a sign of the water’s function in relationship to these
(a)(1) through (a)(3) waters. The Science Report concludes, “[s]Jome effects of non-floodplain
wetlands on downstream waters are due to their isolation, rather than their connectivity. Wetland
‘sink”’ functions that trap materials and prevent their export to downstream waters (e.g., sediment
and entrained pollutant removal, water storage) result because of the wetland’s ability to isolate
material fluxes.” Science Report at ES-4. For example, a report that reviewed the results of
multiple scientific studies concluded that depressional wetlands lacking a surface outlet
functioned together to significantly reduce or attenuate flooding. See Science Report and
Technical Support Document. These functional relationships include retention of floodwaters or
pollutants that would otherwise flow downstream to the traditional navigable water, interstate
water, or the territorial seas.

To the extent the commenter refers to those portions of the proposed rule that identify
neighboring waters, the proposal defined “neighboring” to include, among other things, waters
with a surface connection to jurisdictional waters, which included “fill-and-spill connections,”
and some commenters recommended eliminating surface hydrologic connectivity as a basis for
adjacency. The definition of neighboring in the final rule does not include a provision defining
“neighboring” based on a surface hydrologic connection, but instead provides specific distance
thresholds. Similarly the only waters subject to case-specific significant nexus determinations
are those that fall within the types identified in (a)(7) or the threshold in (a)(8).

Essay 17

Several commenters expressed concern over what they viewed as the agencies expanding Justice
Kennedy’s standard by stating that a water has a significant nexus if that water, either alone or in
combination with other similarly situated water in the region, significantly affects the chemical,
physical, or biological integrity of a traditional navigable water, interstate water, or territorial
seas. These commenters believed that in order to have a significant nexus, a water must
significantly affect all three integrities — chemical, physical, and biological.

The agencies disagree. Justice Kennedy framed the significant nexus test in terms of
Congressional goals and purposes. It is clear that Congress intended the CWA to “restore and
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maintain” all three forms of “integrity,” 33 U.S.C. 8 1251(a), so if any one is compromised then
that is contrary to the statute’s stated objective. It would subvert the objective if the CWA only
protected waters upon a showing that they had effects on every attribute of the integrity a
traditional navigable water, interstate water, or the territorial sea. Case-specific determinations of
significant nexus require (a)(7) or (a)(8) waters to be evaluated either alone, or in combination
with other similarly situated waters in the region. The agencies’ definition of significant nexus is
based upon the language in SWANCC and Rapanos. The definition is also consistent with current
practice, where field staff evaluate the functions of the waters in question and the effects of these
functions on downstream waters. In order to add clarity to the definition of significant nexus, the
agencies have listed in the definition the functions that will be considered in a significant nexus
analysis. These functions are consistent with the agencies’ scientific understanding of the
functioning of aquatic ecosystems. A water does not need to perform all of the functions listed in
paragraph (c)(5) in order to have a significant nexus. The final rule makes clear that a water has a
significant nexus when any single function or combination of functions performed by the water,
alone or together with similarly situated waters in the region, contributes significantly to the
chemical, physical, or biological integrity of the nearest water identified in paragraphs (a)(1)
through (3).

Specific Comments

Committee on Space, Science and Technology (Doc. #16386)

4.1  The definition “other waters” makes it sound as if the EPA is concerned there might be
something they missed. This definition appears to be a “capture everything else”
definition.

a. Please explain why you need a category called “other waters” and how the
Agency plans to provide certainty to the regulated community that the Agency will not
take the overly broad view that some fear?

b. Can you site another Clean Air Act rulemaking-not a guidance-where the Agency
left open an undefined catch all like the “other waters” term here?

C. Over the past few months when faced with questions about the vagueness of
definitions, the Agency has often claimed that broad definitions are beyond the EPA
intended. What legally binding assurances can the EPA provide? Will legal certainty
provide protections from third-party law suits? (p. 18)

Agency Response:  The significant nexus standard, i.e., that a water is within the
scope of the CWA if “either alone or in combination with similarly situated
[wet]lands in the region, significantly affect the chemical, physical, and biological
integrity of other covered waters more readily understood as ‘navigable,”” arises
directly from Justice Kennedy’s opinion in Rapanos. 547 U.S. at 780. The final rule
reflects that not all waters have a requisite connection to traditional navigable
waters, interstate waters, or the territorial seas sufficient to be determined
jurisdictional.

The agencies do not agree with the commenters who stated that the proposal
expands the agencies’ jurisdiction under the CWA. The proposal did not cover any
new types of waters that have not historically been covered under the CWA and is
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consistent with the Supreme Court’s more narrow reading of Clean Water Act
jurisdiction. However, to address the concern that commenters raised that the
“other waters” category would allow the agencies to regulate virtually any water,
the final rule places limits on the waters that are subject to a case-specific significant
nexus analysis.

The agencies have retained only in specified circumstances the current practice of
case specific significant nexus determinations. Therefore, agencies disagree that the
rule is overly broad. While the proposed rule included a broad provision
(paragraph (a)(7) of the proposal) that allowed for a case-specific determination of
significant nexus for any water that was not categorically jurisdictional or excluded,
in consideration of comments expressing concern over the proposed approach, the
agencies made changes to provide for case-specific determinations under more
narrowly targeted circumstances based on the agencies’ assessment of the
importance of certain specified waters to the chemical, physical, and biological
integrity of traditional navigable water, interstate waters, and the territorial seas
address concerns in the approach to “other waters.”

The final rule establishes two exclusive circumstances under which case-specific
evaluations will be made to determine whether or not a water has a “significant
nexus”, and is therefore a “water of the United States”: First, the final rule
identifies at paragraph (a)(7) five subcategories of waters (prairie potholes, Carolina
and Delmarva bays, pocosins, western vernal pools in California, and Texas coastal
prairie wetlands) that the agencies have determined are “similarly situated” by rule
in a single point of entry watershed for purposes of a significant nexus
determination; second, at paragraph (a)(8), the final rule identifies waters within
the 100 year floodplain of a water identified in (a)(1) through (a)(3) or within 4000
feet of the high tide line or ordinary high water mark of a water identified in
paragraphs (a )(1) through (5).

The agencies have provided revised and more detailed definitions of significant
nexus, “in the region,” and similarly situated waters within the rule and the
preamble that they believe provide the desired clarity.

New Mexico Department of Agriculture (Doc. #13024)

4.2  NMDA suggests the removal of the catch-all category — other waters. If the Agencies
retain the other waters category, we request clarification on the points described below.

e NMDA recommends using the existing ecoregions as a more robust and descriptive
starting point in better categorizing the other waters definition.

e Inasecond draft of this rulemaking, EPA should specify areas where changes may
occur in order to assist the regulated community in identifying ways this proposed
rule may change in the future.

e In addition to the duration of the process, stakeholders are unclear of the steps
involved in the jurisdictional determination and still have many questions. Will the
Corps be the sole agency responsible for making determinations or will they consult
with external experts? Will the process take into consideration economic activity that
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could be disrupted? How will stakeholders be notified if their operations occur on or
near a jurisdictional water? Will stakeholders have the right to request an appeal?

e NMDA requests written guidance for agricultural producers that would clarify how to
proactively determine if they may have jurisdictional waters on or near their owned or
leased property.

e “New tools and resources that have the potential to improve precision of desk based
jurisdictional determinations” should be provided to the regulated community to
assist in independently assessing if water bodies on their land will be jurisdictional
and to begin taking appropriate act ion to maintain compliance with Agency
standards. (p. 25)

Agency Response: The agencies considered the use of ecoregions in case specific
analyses. However, the agencies chose to use the “single point of entry watershed.”
We believe it is a reasonable, clear, and technically appropriate scale for identifying
“in the region” for purposes of the significant nexus standard within a case specific
analysis. The agencies determined that because the movement of water from
watershed drainage basins to coastal waters, river networks, and lakes shapes the
development and function of these systems in a way that is critical to their long-term
health, the watershed is a reasonable and technically appropriate way to identify the
scope of waters that together may have an effect on the chemical, physical, or
biological integrity of a particular traditional navigable water, interstate water, or
territorial sea. The watershed includes all streams, wetlands, lakes, and open waters
within its boundaries. Using the watershed that flows to the nearest single
traditional navigable water, interstate water, or territorial sea is consistent with
court decisions that these waters are the ultimate focus of CWA protections. Using
the single point of entry watershed ensures that any analysis of significant nexus is
appropriately connected to these touchstone waters. Because the movement of
water from watershed drainage basins to coastal waters, river networks, and lakes
shapes the development and function of these systems in a way that is critical to
their integrity, using a watershed as the framework for conducting significant nexus
evaluations is scientifically supportable. Watersheds are generally regarded as the
most appropriate spatial unit for water resource management. Anthropogenic
actions and natural events can have widespread effects within the watershed that
collectively impact the integrity and quality of the relevant traditional navigable
water, interstate water, or the territorial sea. The functions of the contributing
waters are inextricably linked and have a cumulative effect on the integrity of the
downstream traditional navigable water, interstate water, or the territorial sea. For
these reasons, it is more appropriate to conduct a significant nexus analysis at the
watershed scale than to focus on a specific site, such as an individual stream
segment. See proposal Appendix A, Scientific Analysis, 79 FR 22246, Science
Report, and Technical Support Document See response 4.83 (Doc. #15544).

The jurisdictional categories reflect the current state of the best available science,
and are based upon the law and Supreme Court decisions. The agencies will
continue a transparent review of the science, and gain experience and expertise as
the agencies implement the rule. If evolving science and the agencies’ experience

33



Clean Water Rule Response to Comments — Topic 4: Other Waters

lead to a need for action to alter the jurisdictional categories, any such action will be
conducted as part of a rule-making process.

This rule only affects the definition of “waters of the United States.” There are no
changes in the implementing regulations to the process to conduct jurisdictional
determinations and/or seek appeals remained in 33 CFR Parts 320-332 and as such
are outside the scope of the rule.

The agencies have jointly developed Regional Delineation Manuals to identify
waters and the ordinary high water mark respectively are located at
http://www.usace.army.mil/Missions/CivilWorks/RegulatoryProgramandPermits/req_sup
p.aspx and
http://www.erdc.usace.army.mil/Media/FactSheets/FactSheetArticleView/tabid/9254/Arti
cle/486085/ordinary-high-water-mark-ohwm-research-development-and-training.aspx.
The agencies believe the clarity provided in the rule along with the agencies existing
resources allow landowners to identify potentially covered waters on their property.
As in current practice individual requests for assistance can be directed to the local
Regulatory Corps Offices http://w3.saj.usace.army.mil/permits/HQAvatar/index.htm.

To assist in identification of potentially jurisdictional resources, the preamble cites a
variety of publicly available resources which can be used to when making
jurisdictional determinations.

State of Oklahoma (Doc. #14625)

4.3

In sharp contrast to other efforts within the rule to define significant water features and
those that might be exempt, the proposed “other waters” category essentially opens the
door for any collection of water to be considered WOTUS. Inclusion of this category, at
least as proposed, breeds significant regulatory uncertainty and undoubtedly will slow
down projects due to the need for increased case-by-case determinations. When coupled
with decreasing agency resources and increasing demands for other services, the prospect
of getting timely jurisdictional determinations is dubious at best. A wholesale revision to
this category that builds upon State knowledge and data on similar classes of waterbodies
could help immensely. Furthermore, the burden that this current proposal places on
landowners and potential developers must be shifted to the Agencies in order to make
timely jurisdictional determinations (e.g., in 180-days or less). (p. 4)

Agency Response: See Agency Summary Response Essays 1 and 5. The proposed
rule proposed a broad provision (paragraph (a)(7) of the proposal) that allowed for
a case-specific determination of significant nexus for any water that was not
categorically jurisdictional or excluded. In consideration of comments expressing
concern over the proposed approach, the agencies made changes to provide for case-
specific determinations under more narrowly targeted circumstances based on the
agencies’ assessment of the importance of certain specified waters to the chemical,
physical, and biological integrity of traditional navigable water, interstate waters,
and the territorial seas. See response 4.1 (Doc. #16386). The agencies believe the
final rule is not overly broad and it is not the case that any water would be
considered a “waters of the United States.” Best available science supports the
significant effect that waters outside of the narrower limits of adjacency can have on
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downstream waters, and therefore should be evaluated for jurisdiction, where not
otherwise excluded. The agencies believe the additional clarity provided by the final
rule provides sufficient information for landowners to identify that there may be
potentially jurisdictional waters on their property. See response 4.13 (Doc. #14602)

The agencies have retained only in specified circumstances the current practice of
case specific significant nexus determinations in only two specified circumstances
(see response 4.1 (Doc. #16386)). Accordingly, the agencies believe that the rule will
result in a reduction of case-specific determinations by identifying tributaries and
adjacent waters jurisdictional by rule based upon the best available science. The
agencies anticipate that the number of case-specific determinations will further be
reduced due to the final rule’s limits on the two types of categories of waters that
require a case-specific analysis. Therefore, the Agencies do not foresee an increase
in delays due to workload on jurisdictional determinations. The Agencies believe
the final rule will simplify the process of making jurisdictional determinations.

The EPA’s Office of Research and Development incorporated data and studies from
across the Nation in the Science Report that informed this rule and the agencies can
consider additional studies including those from states in the review of case specific
significant nexus analysis. Nothing in the rule prevents states from further
protecting waters of their state.

Great Lakes Indian Fish and Wildlife Commission (Doc. #15048)

4.4

Staff also understand that certain waters are not “waters of the US.” However, if some of
these features are abandoned, they may over time acquire the characteristics of a water of
the US. While clarity in regulation is desirable, it may be important to leave some
flexibility in the rule so that certain of these features could become a water of the US
under appropriate circumstances. For example, rice paddies that have been long
abandoned should be considered waters of the US if they meet the criteria identified in
the proposed rule. (p. 2)

Agency Response: The agencies agree and did provide a specific provision
excluding water-filled depressions created as a result of certain activities. This
exclusion would not alter the agencies’ existing practice that these features could be
found to be jurisdictional once the construction or mining activity is completed or
abandoned and the water feature remains. .This provision is consistent with the
long-standing agency practice as reflected in the agencies’ 1986 and 1988 preambles.
The agencies have not changed their existing approach to Prior Converted
Cropland and it is outside the scope of this rule.

Ohio Department of Natural Resources, et al., State of Ohio (Doc. #15421)

4.5

The preamble states, “The agencies note that under the proposed rule any waters not
fitting within (a)(1) through (a)(6) categories would instead be treated as ‘other waters.””
However according to the rule, these “other waters” must “have a significant nexus to a
water identified in paragraphs (a)(1) through (3)”. Since different categories are used
[(a)(2) to (a)(6) versus (a)(1) to (a)(3)], additional explanation/clarification should be
provided. (p. 17)
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Agency Response: The fundamental premise of the final rule is that for a water to
be a “water of the United States” it must have a significant effect on the chemical,
physical or biological integrity of a traditional navigable water, an interstate water,
or a territorial sea, which are (a)(1) through (a)(3) water respectively. All other
categories of the rule are based upon a significant nexus with these three types of
waters, whether determined to be jurisdictional per se in all cases meeting the
defined criteria (such as sections (a)(4) through (a)(6), or subject to a case-specific
analysis (such as sections a(a)(7) and (a)(8).

New Mexico Environment Department (Doc. #16552)

4.6

The “other waters” category in the proposed rule does not help clarify the extent of
“waters of the United States,” and the Department recommends its removal from the
rulemaking action. As proposed, this term will cause more confusion than current
definitions because it allows all “waters” not clearly included in the proposed
jurisdictional definitions to be included based on a case-specific determination. 79 Fed.
Reg. 22,180, 22,211-13. However even there, the Agencies have proposed to include by
rule certain “other waters” based on location, “similarity,” and/or ‘geographic region. Id.
This appears to be a catch-all provision to establish jurisdiction where none may exist
under current or proposed rule provisions. For example, it makes it such that a water that
does not meet the categorical exemptions (e.g. and isolated wetland) but is not also
clearly a jurisdictional water falls in a limbo of being treated as a jurisdictional water
until shown not to be; the burden of proof should be reversed. Specifics of this provision
are so vague that implementation would be difficult, if not impossible. The Department
therefore requests that the Agencies remove this provision and consult with the State and
Department to more accurately establish jurisdictional authority in these waters. (p. 17)

Agency Response: As stated previously, the agencies did not intend to cause
confusion. In the final rule, the agencies have retained only in specified
circumstances the current practice of case specific significant nexus determinations.
The final rule establishes two exclusive circumstances under which case-specific
evaluations will be made to determine whether or not a water has a “significant
nexus”, and is therefore a “water of the United States.” First, the rule identifies at
paragraph (a)(7) five subcategories of waters (prairie potholes, Carolina and
Delmarva bays, pocosins, western vernal pools in California, and Texas coastal
prairie wetlands) that the agencies have determined are “similarly situated” by rule
in a single point of entry watershed for purposes of a significant nexus
determination. Second, the final rule identifies waters within the 100 year
floodplain of a water identified in (a)(1) through (a)(3) or within 4000 feet of the
high tide line or ordinary high water mark of a water identified in paragraphs (a
)(2) through (5). These changes coupled with additional exclusions, reflect the
agencies’ intent to cover waters with significant effect on an (a)(1) through (a)(3)
water.

Waters that meet paragraphs (a)(7) and (a)(8) of the final rule are subject to a case-
specific significant nexus determination, and they are not considered jurisdictional
until such a finding is made. The commenter is incorrect in stating that waters in
these categories are jurisdictional until shown not to be. The federal government
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must demonstrate that a water is a “water of the United States” under the CWA
and its implementing regulations. The final rule, promulgated under authority of
Sectio 501 of the CWA, establishes a binding definition of “waters of the United
States” and is consistent with the statue, the caselaw, and the Constitution. See
Technical Support Document.

Office of the City Attorneys, City of Newport News, Virginia (Doc. #10956)

4.7

On page 22193, the agencies establish by rule that WOUS encompasses all tributaries of
the traditional navigable waters, interstate waters and territorial seas, as well as all
adjacent waters. The definition expands exponentially in that every time that a body of
water, however connected, is determined to be a tributary, then, by extension, all sources
of water entering that tributary likewise become tributaries. As a result of this expansion,
the “other waters” formulation becomes meaningless in that so long as any body of water
can be connected in anyway, it becomes a tributary. (p. 2)

Agency Response: The Agencies disagree with the commenter’s description of
tributary. Tributary is defined in the final rule; for purposes of the final rule, a
tributary has a bed and banks and another indicator of ordinary high water mark.
The rule definition of “tributary” requires that flow must be of sufficient volume,
frequency, and duration to create the physical characteristics of bed and banks and
an ordinary high water mark. If a water lacks sufficient flow to create such
characteristics, it is not considered “tributary” under this rule. While some
commenters expressed concern that a feature that flowed very infrequently could
meet the proposed definition of “tributary,” it is the agencies’ judgment that such a
feature is not a tributary under the rule because it would not form the physical
indicators required under the definitions of “ordinary high water mark” and
“tributary.”

In addition, the final rule treats wetlands, lakes and ponds that contribute flow as
adjacent waters, not tributaries. It incorrect that all sources of water entering a
tributary are likewise tributaries. See the Tributary and Adjacency Compendium
for discussion.

New Mexico Department of Agriculture (Doc. #13024)

4.8

The inclusion of language pertaining to other waters has added an additional layer of
complexity to this proposed rule which goes against EPA’s stated goal of increasing
clarity by the publication of this proposed rule.

The case-specific basis on which EPA will assert jurisdiction over other waters leaves the
public unsure of the jurisdiction of waters on their land. Therefore, NMDA suggests the
removal of the catch-all category — other waters. (p. 6)

Agency Response: As stated previously, the agencies did not intend to cause
confusion. In addition to waters that are per se covered ((a)(1)-(a)(6)), in the final
rule the agencies have retained only in specified circumstances the current practice
of case specific significant nexus determinations. The final rule establishes two
exclusive circumstances under which case-specific evaluations will be made to
determine whether or not a water has a “significant nexus”, and is therefore a
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“water of the United States.” First, the rule identifies at paragraph (a)(7) five
subcategories of waters (prairie potholes, Carolina and Delmarva bays, pocosins,
western vernal pools in California, and Texas coastal prairie wetlands) that the
agencies have determined are “similarly situated” by rule in a single point of entry
watershed for purposes of a significant nexus determination. Second, at paragraph
(2)(8), the final rule identifies waters within the 100 year floodplain of a water
identified in (a)(1) through (a)(3) or within 4000 feet of the high tide line or ordinary
high water mark of a water identified in paragraphs (a )(1) through (5). The
agencies believe the clarity provided in the final rule allows landowners to identify
potentially covered waters on their property. As in current practice individual
requests for assistance can be directed to the local Regulatory Corps Offices
http://w3.saj.usace.army.mil/permits/HQAvatar/index.htm.

Tri-County Economic Development Corporation, Northern Kentucky Tri-ED (Doc. #8536)

4.9

The use of “Significant nexus” in the proposed rule to classify waters of the United States
represents an unclear, and potentially imprudent expansion of the scope of USEPA and
USACE’s regulatory jurisdiction with respect to enforcing the CWA. Under the
proposed rule, there is concern that ephemeral waterways, isolated waters and wetlands,
along with associated landscape, and otherwise exempted water bodies that drain to
navigable water can be ruled jurisdictional under the new rule. (p. 1)

Agency Response: The agencies disagree that the analysis of “significant nexus”
to classify waters is imprudent expansion. The Technical Support Document
outlines the agencies legal and scientific rationale supporting the use of “significant
nexus.” In order to provide clarity, the agencies provided a definition of
“significant nexus” in the final rule which the agencies feel provides necessary detail
for consistent implementation. The final rule establishes two exclusive
circumstances under which case-specific evaluations will be made to determine
whether or not a water has a “significant nexus”, and is therefore a “water of the
United States.”

It is important to note that many ephemeral waters are jurisdictional under current
regulations. The agencies intend to continue to regulate ephemeral tributaries
where they meet the definition of tributary and are not otherwise excluded. The
agencies have historically taken regulatory action in connection with ephemeral
waters under CWA section 303(c), several Corps’ Nationwide Permits under CWA
section 404 address discharges of dredged or fill material into ephemeral waters,
and the agencies’ definition of “waters of the United States” prior to this rule
included all tributaries without reference to flow regime. The rule definition of
“tributary” requires that flow must be of sufficient volume, frequency, and duration
to create the physical characteristics of bed and banks and an ordinary high water
mark. If a water lacks sufficient flow to create such characteristics, it is not
considered “tributary” under this rule. While some commenters expressed concern
that a feature that flowed very infrequently could meet the proposed definition of
“tributary,” it is the agencies’ judgment that such a feature is not a tributary under
the rule because it would not form the physical indicators required under the
definitions of “ordinary high water mark” and “tributary.” See Tributary
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Compendium. To further emphasize this point, the rule expressly indicates in
paragraph (b) that ephemeral reaches that do not meet the definition of tributary
are not “waters of the United States.”

The final rule recognizes that not all waters have a significant nexus to a traditional
navigable waters, an interstate water, or a territorial sea. In order to improve
clarity, the final rule expands the discussion of excluded waters and other features
not regulated. When a water is excluded by rule, it is not a “water of the United
States” even where it meets the definition of a paragraph in (a)(1) through (a)(6).

Federal StormWater Association (Doc. #15161)

4.10

Under the proposed rule, a significant nexus can be based on the movement of biota, so
any water could be considered jurisdictional if used by a bird, insect, amphibian, or
mammal. And, if any single water is jurisdictional then all waters in the same category
(pond, wetland, swale, etc.) also are jurisdictional. Thus, any water located anywhere
could be considered jurisdictional, and the landowner has to worry not just about water
on his or her own property, but must also be concerned with the status of water anywhere
in the watershed that could be considered “similarly situated.” This is an expansion of
federal jurisdiction that has caused enormous uncertainty. (p. 4-5)

Agency Response: See Agency Summary Essays 9 and 10. The movement of biota
alone is not sufficient to determine if a water evaluated under (a)(8) is jurisdictional.
The final rule states that an evaluation of the functions provided by the water must
be conducted in order to demonstrate a significant nexus with waters identified in
(a)(1) through (a)(3). The final rule lists nine functions relevant to the physical,
chemical, and biological significant nexus, one of which is “provision of life cycle
dependent aquatic habitat.” See response 4.25 (Doc. #14569)

The agencies provided additional clarity by expanding the discussion of “similarly
situated” in the preamble and for reasons stated in the previous paragraph believe
the final rule contains adequate specificity and exclusions to prevent jurisdiction
from being asserted over waters that do not have a significant nexus with (a)(1)
through (a)(3) waters.

The commenter is partially correct. Similarly situated waters are jurisdictional
when in combination they have a significant nexus to an (a)(1) through (a)(3) water.
A case-specific significant nexus determination to be a “water of the United States”
applies to all waters that were considered “similarly situated” in the single point of
entry watershed. See response 4.17 (Doc. #5843.1). The agencies note that this
aspect of the final rule does not depart from and is a product of the Supreme
Court’s decision: Wetlands possess the requisite significant nexus if the wetlands
“either alone or in combination with similarly situated [wet]lands in the region,
significantly affect the chemical, physical, and biological integrity of other covered
waters more readily understood as ‘navigable.”” 547 U.S. at 780.

The agencies do not agree that the owner of a similarly situated water would lack
recourse. With respect to determinations as to particular waters where the
determination is based upon the significant nexus of the water together with
similarly situated waters in the region, the agencies note that approved
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jurisdictional determinations is of limited duration and would expire after five
years. See RGL 08-02. An approved jurisdictional determination may be
superceded by a second approved jurisdictional determination based upon new
information. 33 C.F.R. § 331.5(b)(7).

Atlantic Legal Foundation (Doc. #15253)

411

We dispute the agencies’ claim that the proposed rule will “narrow” the scope of
regulatory jurisdiction.® The most problematic of the proposed rule’s flaws is the
significant expansion of areas defined as “waters of the United States” by effectively
removing the word “navigable” from the definition of those waters subject to the CWA.
The proposed rule’s definition is based on a legally and scientifically dubious
interpretation of the “significant nexus” concept advanced by Justice Kennedy in
Rapanos. Contrary to the agencies’ claims, the rule would place features such as ditches,
ephemeral drainages, natural or man-made ponds, seeps, flood 2plains, and other
occasionally or seasonally wet areas under federal jurisdiction. While this proposal is, in
a sense, “narrower,” because it facially decreases the water bodies subject to case-specific
jurisdiction, it extends the agencies’ per se jurisdiction well beyond current regulations
by definitional changes and imprecise wording. (p. 3)

Agency Response: See the Technical Support Document for a discussion on legal
and scientific basis for the rule and a discussion on the agencies’ approach to
“significant nexus.” The agencies do not agree that the rule effectively removes the
term “navigable” from the definition of those waters subject to the CWA. The
fundamental premise of the final rule is that for a water to be a “water of the United
States” it must have a significant effect on the chemical, physical or biological
integrity of a traditional navigable water, an interstate water, or a territorial sea,
which are (a)(1) through (a)(3) water respectively. All other categories of the rule
are based upon a significant nexus with these three types of waters, whether
determined to be jurisdictional in all cases meeting the defined criteria (such as
sections (a)(4) through (a)(6), or subject to a case-specific analysis (such as sections
a(a)(7) and (a)(8).

The agencies disagree that the final rule would place all ditches, ephemeral
drainages, natural or man-made ponds, seeps, flood plains, and other occasionally
or seasonally wet areas under federal jurisdiction. The final rule narrowly defines
waters that are per se jurisdictional and specifically excludes a subset of these water
types, including ephemeral features that do not satisfy the definition of tributaries.
When waters are not excluded and otherwise are not jurisdictional by rule, they
may be analyzed under (a)(7) (if applicable) or, if they fall within the threshold
provided in (a)(8), they are subject a case specific analysis. Responses to these other
concerns are located in Tributary, Ditch, Adjacent, and Non-Jurisdictional

! See Definition of “Waters of the United States” Under the Clean Water Act, 79 Fed. Reg. 22188, 22189 (proposed
Apr. 21, 2014) [hereinafter Definition] (to be codified at 33 C.F.R. pt. 328).

2 EPA’s attempt to limit federal jurisdiction by excluding gullies, rills, and swales from the definition of “waters of
the United States” is salutary, but more clarity is needed on what these exclusions actually encompass.
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compendiums. For these reasons we disagree with the statement that this rule
expands jurisdiction.

Water Advocacy Coalition (Doc. #17921.1)

412

If the agencies cannot assert jurisdiction under their broad “tributary” and “adjacent
waters” categories, the proposed rule provides for jurisdiction over “other waters” that
have a significant nexus with TNWSs, interstate waters, or territorial seas. This proposed
category of jurisdictional waters impermissibly allows for jurisdiction over isolated
wetlands and nonwetland waters based on aggregation of all “other waters” in a
watershed. As with the other proposed categories of jurisdiction, the “other waters”
category is defined using ambiguous terms and concepts that will lead to unpredictable
results. With the “other waters” category, the agencies provide no clarity — they simply
provide a broad expansion in jurisdiction. The “other waters” category should be
removed from the proposed rule. Waters and wetlands that do not fit within the agencies’
broad (a)(1) through (a)(6) categories should not be regulated under the CWA. (p. 65)

Agency Response: The agencies disagree that the “other waters” category should
be removed. The proposed rule included a broad provision (paragraph (a)(7) of the
proposal) that allowed for a case-specific determination of significant nexus for any
water that was not categorically jurisdictional or excluded. In consideration of
comments expressing concern over the proposed approach, the agencies made
changes to provide for case-specific determinations under more narrowly targeted
circumstances based on the agencies’ assessment of the importance of certain
specified waters to the chemical, physical, and biological integrity of traditional
navigable water, interstate waters, and the territorial seas address concerns in the
approach to “other waters.”

The final rule establishes two exclusive circumstances under which case-specific
evaluations will be made to determine whether or not a water has a “significant
nexus”, and is therefore a “water of the United States.” First, the rule identifies at
paragraph (a)(7) five subcategories of waters (prairie potholes, Carolina and
Delmarva bays, pocosins, western vernal pools in California, and Texas coastal
prairie wetlands) that the agencies have determined are “similarly situated” by rule
in a single point of entry watershed for purposes of a significant nexus
determination. Second, at paragraph (a)(8), the the final rule identifies waters
within the 100 year floodplain of a water identified in (a)(1) through (a)(3) or within
4000 feet of the high tide line or ordinary high water mark of a water identified in
paragraphs (a )(1) through (5).

The agencies further disagree that the approach to other waters will have the effect
of extending coverage to isolated waters with no connection to downstream
traditional navigable waters, interstate waters, or territorial seas. The fundamental
premise of the final rule is that for a water to be a “water of the United States” it
must have a significant effect on the chemical, physical or biological integrity of a
traditional navigable water, an interstate water, or a territorial sea, which are (a)(1)
through (a)(3) water respectively. All other categories of the rule are based upon a
significant nexus with these three types of waters, whether determined to be
jurisdictional in all cases meeting the defined criteria (such as sections (a)(4)

41



Clean Water Rule Response to Comments — Topic 4: Other Waters

through (a)(6), or subject to a case-specific analysis (such as sections a(a)(7) and

(@)(8).

Associated General Contractors of America (Doc. #14602)

4.13 Summary: By considering the jurisdiction of a particular water “in combination with”
other waters located in a broad region, every small pond or other water feature that
retains stormwater would be WOTUS if the cumulative effects are deemed not
“speculative or insubstantial.” This not only expands CWA jurisdiction well beyond
anything Congress could have intended to include in the term “navigable waters,” but it
leaves land users with virtually no way to assess the status of their local water, short of
undertaking a complex and costly watershed study.

The agencies’ proposed “other waters” category is designed to capture any wet feature
that cannot be found jurisdictional under the “tributary” or “adjacent water” categories.
Under the proposed rule, the agencies will assert jurisdiction over “other waters,
including wetlands,” if they “alone, or in combination with other similarly situated
waters, including wetlands, located in the same region, have a significant nexus” to a (1)
traditional navigable water, (2) interstate water, or (3) territorial sea.®

For the first time, the proposal would allow regulators to consider all isolated waters and
wetlands together within a large landscape area to support a jurisdictional determination.
New definitions including the new concept of “a single landscape unit” leave ambiguity
about what portion of each watershed is beyond the reach of federal regulators under the
CWA. The proposed rule provides that such waters are “similarly situated”” when they
“perform similar functions and are located sufficiently close together or sufficiently close
to a WOTUS so that they can be evaluated as a single landscape unit with regard to their
effect on the chemical, physical and biological integrity”” of a waters identified in
category (1)-(3) above. Under this definition, agency reviewers will have great discretion
in identifying and evaluating isolated water-filled depressions (see Section VIII below),
vernal pools, prairie potholes, and the like, together within a large “landscape unit.” For
example, the agencies may opt to use regional studies of large watersheds, such as the
Chesapeake Bay or the California Bay Delta, to support a decision to assert federal
control over all “similarly situated” waters and their adjacent wetlands/other waters — no
matter how remote from the main part of the Bay/Delta — on the theory that excluding
any single “similarly situated” water would adversely affect the ecological integrity of
that entire watershed. Similarly, under this proposal, field staff could “aggregate”
isolated depressions that do not have any noticeable hydrologic connection to the closest
navigable water by finding that they perform similar functions such as flood control
during the wet season.

The agencies’ proposal for “other waters” is overbroad, ambiguous and confusing. It is
without question the provision is meant to assert jurisdiction over isolated waters that
have little or no connection to traditional navigable waters. The science does not support
the proposed assertion of jurisdiction over these “other waters,” and the Supreme Court

% 79 Fed. Reg. at 22,263.
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has determined such isolated waters are not within the agencies’ authority to regulate
under the CWA. (p. 16-17)

Agency Response: The proposed rule included a broad provision (paragraph
(a)(7) of the proposal) that allowed for a case-specific determination of significant
nexus for any water that was not categorically jurisdictional or excluded. In
consideration of comments expressing concern over the proposed approach, the
agencies made changes to provide for case-specific determinations under more
narrowly targeted circumstances based on the agencies’ assessment of the
importance of certain specified waters to the chemical, physical, and biological
integrity of traditional navigable water, interstate waters, and the territorial seas
address concerns in the approach to “other waters.” See response 4.1 (Doc. #16386),
4.12 (Doc. #17921.1)

The agencies do not agree that the final rule leaves a landowner with no way to
assess the status of a local water. The agencies believe that the final rule provides
clarity that will allow a landowner to assess whether a particular local water is likely
covered. The final rule provides narrow definitions of waters that are covered per
se. With respect to the “other waters” category, the agencies have retained only in
specified circumstances the current practice of case specific significant nexus
determinations. The final rule establishes two exclusive and readily identifiable
circumstances under which case-specific evaluations will be made to determine
whether or not a water has a “significant nexus”, and is therefore a “water of the
United States.” First, the rule identifies at paragraph (a)(7) five subcategories of
waters (prairie potholes, Carolina and Delmarva bays, pocosins, western vernal
pools in California, and Texas coastal prairie wetlands) that the agencies have
determined are “similarly situated” by rule in a single point of entry watershed for
purposes of a significant nexus determination. Second, at paragraph (a)(8), the final
rule identifies waters within the 100 year floodplain of a water identified in (a)(1)
through (a)(3) or within 4000 feet of the high tide line or ordinary high water mark
of a water identified in paragraphs (a )(1) through (5). Additionally, the final rule
does limit which waters can be determined similarly situated and prohibits waters
that fall under separate paragraphs to be considered similarly situated with waters
covered by another paragraph in the case specific analysis. These limitations in the
final rule clarify that the agencies intend to regulate just those waters which have a
significant nexus to (a)(1) through (a)(3) waters.

The agencies believe the clarity provided in the rule along with the agencies existing
resources allow landowners to identify potentially covered waters on their property.
As in current practice individual requests for assistance can be directed to the local
Regulatory Corps Offices
http://w3.saj.usace.army.mil/permits/HQAvatar/index.htm.

The agencies disagree that analysis of “similar situated” waters will result in
overbroad regulation. The proposal did ask for several approaches on how to
consider waters “in the region.” The final rule uses the single point of entry
watershed as a reasonable and technically appropriate scale to define “in the
region.” See Technical Support Document for a more detailed discussion of the
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agencies’ determination to use the single point of entry watershed as “in the region”
referenced by the Supreme Court.

The agencies also believe that the provisions in the final rule narrowly defining
which waters may be considered similarly situated in the region is consistent with
both the science and the Supreme Court rulings. We also believe that the view that
certain waters without a direct hydrologic connection nevertheless have a significant
nexus is supported by the science and the Supreme Court’s rulings. See the
Technical Support Documentation for a discussion on the science and legal
underpinnings of the rule.

Vulcan Materials Company (Doc. #14642)

4.14

Remove the “other waters” provisions from the rulemaking as the provisions create
confusion and opportunity for misapplication of jurisdictional status based by agency
decision-making. (p. 4)

Agency Response: The agencies disagree that the “other waters” category should
be removed. The proposed rule included a broad provision (paragraph (a)(7) of the
proposal) that allowed for a case-specific determination of significant nexus for any
water that was not categorically jurisdictional or excluded. In consideration of
comments expressing concern over the proposed approach, the agencies made
changes to provide for case-specific determinations under more narrowly targeted
circumstances based on the agencies’ assessment of the importance of certain
specified waters to the chemical, physical, and biological integrity of traditional
navigable water, interstate waters, and the territorial seas address concerns in the
approach to “other waters.”

The final rule establishes two exclusive circumstances under which case-specific
evaluations will be made to determine whether or not a water has a “significant
nexus”, and is therefore a “water of the United States.” First, the rule identifies at
paragraph (a)(7) five subcategories of waters (prairie potholes, Carolina and
Delmarva bays, pocosins, western vernal pools in California, and Texas coastal
prairie wetlands) that the agencies have determined are “similarly situated” by rule
in a single point of entry watershed for purposes of a significant nexus
determination. Second, at paragraph (a)(8), the final rule identifies waters within
the 100 year floodplain of a water identified in (a)(1) through (a)(3) or within 4000
feet of the high tide line or ordinary high water mark of a water identified in
paragraphs (a )(1) through (5).

CEMEX (Doc. #19470)

4.15

The proposed case-by-case significant nexus test is unclear and unnecessary. (p. 3)

Agency Response: The agencies believe the limited use of case specific
determinations in (a)(7) and (a)(8) are necessary to restore and maintain the
chemical, physical, and biological integrity of our Nation’s waters, is not overly
broad and is consistent with judicial holdings. The rule provides more regulatory
certainty by narrowing the scope of waters that can be assessed under a case-
specific significant nexus evaluation as compared to the proposal and by providing a
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more detailed definition of significant nexus which includes a list of nine specific
functions that can be analyzed. See Technical Support Document for the agencies’
interpretation of the holdings of the Supreme Court.

Barrick Gold of North America (Doc. #16914)

4.16

(...) [T]he agencies could address many of Barrick’s concerns with the proposed rule by
taking the following actions:

Delete the “other waters” category from the rule. (p. 29)

Agency Response: See Agency Summary Essays 1 and 4. The agencies disagree
that the “other waters” category should be removed. See response 4.1(Doc. #16386),
4.12 (Doc. #17921.1), 4.15 (Doc. #19470)

The agencies believe that the rule’s consideration of waters beyond (a)(1) through
(a)(6) is consistent legally with the Supreme Court rulings and support by the
Science Report and the SAB review of the report.

Montana Wool Growers Association (Doc. #5843.1)

4.17

Section (a)(7) is unclear and will create unpredictable and inconsistent results. It does
not: (1) specify how the Agencies will determine when an (a)(1) through (a)(3) water has
been significantly affected by waters in a region; (2) state whether a single event can
trigger jurisdiction within a region; (3) state whether a region that has been found to have
a significant nexus in one case will be jurisdictional for concurrent and subsequent cases;
or (4) provide clear guidance to, or protect the interests of, innocent parties within a
region where collective impacts from run-off have a significant effect on downstream
waters. A party can never recoup costs and time invested in defending against
allegations, even if the party is later excused from liability. (p. 6)

Agency Response: The final rule provides a more detailed definition of significant
nexus which includes a list of nine specific functions that can be analyzed. When a
significant nexus exists between a water(s) and (a)(1) through (a)(3) water, that
nexus exists even in absence of a positive jurisdictional determination on the site.
When a site specific jurisdictional determination has been done it serves to identify
the boundaries of the “waters of the United States.” Within a single point of entry
watershed, over a period of time there will likely be multiple jurisdictional
determinations. For (a)(7) waters, if a case-specific significant nexus determination
has been made in the point of entry watershed, all waters in the subcategory in the
point of entry watershed are jurisdictional. For (a)(8) waters, the case-specific
significant nexus analyses must use information used in previous jurisdictional
determinations, and if a significant nexus has been established for one water in the
watershed, then other similarly situated waters in the watershed would also be
found to have a significant nexus. This is because under Justice Kennedy’s test,
similarly situated waters in the region should be evaluated together. A positive
significant nexus determination would then apply to all similarly situated waters
within the point of the watershed. A negative case-specific significant nexus
evaluation under (a)(7) or (a)(8) of all similarly situated waters in the point of entry
watershed applies to all similarly situated waters in that watershed. However, as
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noted above, a conclusion that significant nexus is lacking may not be based on
consideration of a subset of similarly situated waters, because under the significant
nexus standard the inquiry is how the similarly situated waters in combination
affect the integrity of the downstream water. The documentation for each case
should be complete enough to support the specific jurisdictional determination,
including an explanation of which waters were considered together as similarly
situated and in the same region.

Nothing in this rule affects the enforcement of the CWA and is outside the scope of
this rule.

United FCS (Doc. #12722)

4.18

The proposed rule creates a case-by-case significant nexus test for remote waters and
wetlands (the “other” waters) that is so broad that few remote water and wetlands will fall
outside of the definition of WOTUS. (p. 2)

Agency Response: The agencies do not believe the final rule is too broad. The
proposed rule included a broad provision (paragraph (a)(7) of the proposal) that
allowed for a case-specific determination of significant nexus for any water that was
not categorically jurisdictional or excluded. In consideration of comments
expressing concern over the proposed approach, the agencies made changes to
provide for case-specific determinations under more narrowly targeted
circumstances based on the agencies’ assessment of the importance of certain
specified waters to the chemical, physical, and biological integrity of traditional
navigable water, interstate waters, and the territorial seas address concerns in the
approach to “other waters.”

The final rule establishes two exclusive circumstances under which case-specific
evaluations will be made to determine whether or not a water has a “significant
nexus”, and is therefore a “water of the United States.” First, the rule identifies at
paragraph (a)(7) five subcategories of waters (prairie potholes, Carolina and
Delmarva bays, pocosins, western vernal pools in California, and Texas coastal
prairie wetlands) that the agencies have determined are “similarly situated” by rule
in a single point of entry watershed for purposes of a significant nexus
determination. Second, at paragraph (a)(8), the final rule identifies waters within
the 100 year floodplain of a water identified in (a)(1) through (a)(3) or within 4000
feet of the high tide line or ordinary high water mark of a water identified in
paragraphs (a )(1) through (5).

The agencies believe that the rule’s consideration of waters beyond (a)(1) through
(a)(6) is consistent legally with the Supreme Court rulings and support by the
Science Report and the SAB review of the report.

Oklahoma Grain and Feed Association et al. (Doc. #16067)

4.19

The agencies proposal for other waters is designed to capture any wet feature that cannot
be found jurisdictional under the tributary or adjacent water categories. This particular
proposal is overbroad, ambiguous and confusing, and is clearly meant to assert
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jurisdiction over isolated waters that have little or no connection to traditional navigable
waters. (p. 2)

Agency Response: The agencies do not believe the final rule is too broad. The
proposed rule included a broad provision (paragraph (a)(7) of the proposal) that
allowed for a case-specific determination of significant nexus for any water that was
not categorically jurisdictional or excluded. In consideration of comments
expressing concern over the proposed approach, the agencies made changes to
provide for case-specific determinations under more narrowly targeted
circumstances based on the agencies’ assessment of the importance of certain
specified waters to the chemical, physical, and biological integrity of traditional
navigable water, interstate waters, and the territorial seas address concerns in the
approach to “other waters.”

The final rule establishes two exclusive circumstances under which case-specific
evaluations will be made to determine whether or not a water has a “significant
nexus”, and is therefore a “water of the United States.” First, the rule identifies at
paragraph (a)(7) five subcategories of waters (prairie potholes, Carolina and
Delmarva bays, pocosins, western vernal pools in California, and Texas coastal
prairie wetlands) that the agencies have determined are “similarly situated” by rule
in a single point of entry watershed for purposes of a significant nexus
determination. Second, at paragraph (a)(8), the final rule identifies waters within
the 100 year floodplain of a water identified in (a)(1) through (a)(3) or within 4000
feet of the high tide line or ordinary high water mark of a water identified in
paragraphs (a )(1) through (5).

The agencies believe that the rule’s consideration of waters beyond (a)(1) through
(a)(6) is consistent legally with the Supreme Court rulings and support by the
Science Report and the SAB review of the report.

Peltzer & Richardson, LC (Doc. #16360)

4.20 “Significant Nexus” Should Be More Specific Regarding Impact To Navigable Waters.
“Other waters” not covered by Section (a)(1) through (6) currently fall into Section (a)(7)
of the proposed rule. These waters, even though not traditionally navigable, tributary to
traditionally navigable waters, or wetlands that are adjacent to traditionally navigable
waters, could still be subject to federal jurisdiction if a case-specific analysis by the
agencies determines that the water has a “significant nexus” to a jurisdictional water
under (a)(1) through (3). It is not clear why such an “other waters” rule is appropriate or
even necessary in light of the expansiveness of the tributary and adjacent waters
definitions. If this portion of the rule persists, despite the limiting nature of the case law,
it should be made more restrictive by requiring a more “significant” nexus than the
proposed rule provides. (p. 4)

Agency Response: See Agency Summary Response Essay 6. The significant nexus
standard, i.e., that a water is within the scope of the CWA if “either alone or in
combination with similarly situated [wet]lands in the region, significantly affect the
chemical, physical, and biological integrity of other covered waters more readily
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understood as ‘navigable,”” arises directly from Justice Kennedy’s opinion in
Rapanos. 547 U.S. at 780.

The proposed rule included a broad provision (paragraph (a)(7) of the proposal)
that allowed for a case-specific determination of significant nexus for any water that
was not categorically jurisdictional or excluded. In consideration of comments
expressing concern over the proposed approach, the agencies made changes to
provide for case-specific determinations under more narrowly targeted
circumstances based on the agencies’ assessment of the importance of certain
specified waters to the chemical, physical, and biological integrity of traditional
navigable water, interstate waters, and the territorial seas address concerns in the
approach to “other waters.”

As stated above, the final rule establishes two exclusive circumstances under which
case-specific evaluations will be made to determine whether or not a water has a
“significant nexus”, and is therefore a “water of the United States.” Under the
significant nexus standard, waters possess the requisite significant nexus if they
“either alone or in combination with similarly situated [wet]lands in the region,
significantly affect the chemical, physical, and biological integrity of other covered
waters more readily understood as ‘navigable.”” Rapanos v. United States, 547 U.S.
715, 780 (2006). Several terms in this standard were not defined by the Supreme
Court’s opinion. In this rule the agencies interpret these terms and the scope of
“waters of the United States” based on the goals, objectives, and policies of the
statute, the scientific literature, the Supreme Court opinions, and the agencies’
technical expertise and experience. In the final rule, the agencies identify the
functions that waters provide that can significantly affect the chemical, physical, or
biological integrity of traditional navigable waters, interstate waters and the
territorial seas. As discussed in the Significant Nexus compendium, the case specific
analysis uses the modified definition of “significant nexus” in the rule that includes a
list of nine functions that may be analyzed for their effect that is more than
speculative or insubstantial. The effect of an upstream water can be significant even
when a water, alone or in combination, is providing a subset, or even just one, of the
functions listed. With respect to a determination that a nexus is neither speculative
nor insubstantial, see response 4.54 (Doc. #15538). With the limitation placed on
adjacent waters and waters subject to a case specific analysis, the agencies do not
believe the final rule is too broad. The agencies believe that the rule’s consideration
of waters beyond (a)(1) through (a)(6) is consistent legally with the Supreme Court
rulings and supported by the Science Report and the SAB review of the report.

Wilkin County Farm Bureau (Doc. #19489)

4.21

(...) The proposed rule suggests that other waters could be connected even if they are
located in different landforms, have different elevation levels, and have different soil and
vegetarian characteristics as long as they “perform similar functions™ and are located
“sufficiently close” to a traditional “water of the United States.” While this gives
regulators a broad swath of jurisdiction, it would be impossible for a typical farmer to
know if a wet spot or dry land feature on their land could be deemed to have a
“significant nexus” to a navigable water. (p. 2)
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Agency Response:  As stated above, the final rule establishes two exclusive
circumstances under which case-specific evaluations will be made to determine
whether or not a water has a “significant nexus”, and is therefore a “water of the
United States.” In order for waters to be considered “similarly situated,” they
function alike and are sufficiently close to function together in affecting downstream
waters. In the final rule, the agencies in (a)(7) identified five specific types of
waters-- prairie potholes, Carolina and Delmarva Bays, Pocosins, western vernal
pools in California, and Texas coastal prairie wetlands -- the agencies determined
are “similarly situated” by rule in a single point of entry watershed. For other types
of waters, the agencies in (a)(8) identified a specific threshold -- waters located
within the 100 year flood plain of a water identified in (a)(1) through (a)(3) or within
4000 feet of the high tide line or ordinary high water mark of a water identified in
paragraphs (a )(1) through (5), whichever is broader -- for case-specific analysis of
significant nexus. The agencies also provided more specific exclusions. The
agencies believe that these bright lines provide sufficient clarity for landowners to
determine whether waters on their property could be subject to a case-specific
significant nexus determination. If a landowner needs assistance, they can contact
the local Corps Regulatory office or EPA Regional Officers at
http://w3.saj.usace.army.mil/permits/HQAvatar/index.htm and
http://www?2.epa.gov/aboutepa#pane-4 respectively.

Chicken & Egqg Association of Minnesota (Doc. #19584)

4.22

There is substantial value to the regulated public and other stakeholders in increased
certainty regarding CWA jurisdiction. Thus the agency should clearly spell out that all
categories of waters put forward as “other waters” are no longer under consideration for
jurisdiction. The agencies should focus solely on traditional navigable waters. (p. 2)

Agency Response: See Agency Summary Essays 1, 5 and 8.

Elmore County Highway Department, Wetumpka, Alabama (Doc. #14072)

4.23

Despite multiple requests from NACO and NACE members, there has been a clear lack
of willingness to provide mapping that details the jurisdictional waters defined under this
rule making. It is very troublesome to local government that we have had no input into
delineating the scope of jurisdictional waters, yet it is even more alarming that there is no
willingness to clearly depict what is to be regulated and what is not through mapping.
Technology clearly exists in multiple other federal and state agencies that could facilitate
this type of demarcation. Without clear and concise mapping, individual decisions by the
regulators could further twist the unclear direction of this proposed rule. State and local
governments should be partners in developing and delineating the limits of federal
jurisdiction in this matter. (p. 6)

Agency Response: In the final rule, the agencies have identified six categories of
waters that are jurisdictional by rule and two categories ((a)(7) and (a)(8)) that may
be subject to case-specific determinations. In the final rule, the agencies in (a)(7)
identified five specific types of waters-- prairie potholes, Carolina and Delmarva
Bays, Pocosins, western vernal pools in California, and Texas coastal prairie
wetlands -- the agencies determined are “similarly situated” by rule in a single point
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of entry watershed. For other types of waters, the agencies in (a)(8) identified a
specific threshold -- waters located within the 100 year flood plain of a water
identified in (a)(1) through (a)(3) or within 4000 feet of the high tide line or ordinary
high water mark of a water identified in paragraphs (a )(1) through (5), whichever
is broader -- for case-specific analysis of significant nexus. The agencies also
identified specific exclusions. The agencies believe that generation of maps is not
necessary to implementation of the final rule. Given that the rule is intended to
identify covered waters across the wide range of ecosystems, landforms, and water
types that exist across the entire country, there does not exist a comprehensive set of
nationwide or statewide maps that identify waters subject to the scope of “waters of
the United States.” Many commenters suggested the agencies produce database and
map records of waters once a determination is made. This request is further
addressed in the Implementation Compendium (response to Governor’s Office—
State of Utah Doc#16534, 12.1168). The agencies support the use of remote sensing
of information and mapping as tools to identify waters and in particular tributaries
as discussed in the preamble. These tools are helpful when site visits are not possible
or in enforcement cases when the resource has been disturbed or no longer exists.

Alan Hofmann, General Manager- Secretary, Fresno Metropolitan Flood Control District (Doc.

#15484)

4.24

Moreover, the Proposed Rule states that functions of waters that might demonstrate a
significant nexus include sediment trapping, nutrient recycling, pollutant trapping and
filtering, retention or attenuation of flood waters, runoff storage, export of organic matter,
export of food resources, and provision of aquatic habitat. (79 Fed. Reg. 22,188, 22,213
(April21, 2014).) Many of these functions are identical to functions provided by
stormwater treatment control BMPs. Thus, based on the Proposed Rule, many storm
water facilities could be found jurisdictional under the “other waters” category. Yet
again, however, such facilities were specifically created to serve these functions, and are
implemented to ensure compliance with CWA NPDES MS4 permit requirements. (p. 8)

Agency Response: It was not the agencies’ intent to change current practice to
make stormwater control features constructed to convey, treat, or store stormwater,
and cooling ponds that are created in dry land “waters of the United States. In the
final rule, the agencies added an exclusion to reflect current agencies’ practice, and
(b)(6) of the final rule excludes “[s]Jtormwater control features constructed to
convey, treat, or store stormwater that are created in dry land.”

Colorado Water Congress Federal Affairs Committee (Doc. #14569)

4.25

Is it accurate to conclude that isolated waters, where the only connection to TNWs is the
migration of amphibians, waterfowl or other wildlife, will now be jurisdictional (should
clarify that this alone is not a legitimate basis) (p. 7)

Agency Response: The rule recognizes that not all waters have the requisite
connection to traditional navigable waters, interstate waters, or the territorial seas
sufficient to be determined jurisdictional. As discussed in the Significant Nexus
compendium and the Preamble at Section 111, the case specific analysis uses the
modified definition of “significant nexus” in the rule that includes a list of nine
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4.26

functions that may be analyzed for their effect that is more than speculative or
insubstantial. One of those functions, ((¢)(5)(I)) includes “provision of life cycle
dependent aquatic habitat (such as foraging, feeding, nesting, breeding, spawning,
or use as a nursery area) for species located in a water identified in paragraphs
(a)(1) through (3).” This function encompasses far more than mere migration of
species, and the preamble is explicit that migratory species are not a consideration.
Evidence of effect on biological integrity and the effect on waters can be found by
identifying: resident aquatic or semi-aquatic species present in the case-specific
water and the tributary system (e.g., amphibians, aquatic and semi-aquatic reptiles,
aquatic birds); whether those species show life-cycle dependency on the identified
aquatic resources (foraging, feeding, nesting, breeding, spawning, use as a nursery
area, etc.); and whether there is reason to expect presence or dispersal around the
case-specific water, and if so whether such dispersal extends to the tributary system
or beyond or from the tributary system to the case-specific water. Factors
influencing an effect on biological integrity include species’ life history traits,
species’ behavioral traits, dispersal range, population size, timing of dispersal,
distance between the case-specific water and a traditional navigable water,
interstate water, or the territorial seas, the presence of habitat corridors or barriers,
and the number, area, and spatial distribution of habitats. Non-aquatic species or
species such as non-resident migratory birds do not demonstrate a life cycle
dependency on the identified aquatic resources and are not evidence of biological
connectivity for purposes of this rule. This function ((c)(5)(I)) is consistent with both
Congress’ stated goal of restoring and maintaining the physical, chemical and
biological integrity of the Nation’s waters and appellate cases interpreting the
significant nexus standard. See Technical Support Document for the agencies’
scientific and legal interpretation of significant nexus. The agencies believe that the
rule’s consideration of waters beyond (a)(1) through (a)(6) is consistent legally with
the Supreme Court rulings and support by the Science Report and the SAB review
of the report.

Will “other waters” for which no scientific study has been undertaken, but which lie
within a region or basin for which a study of a similarly situated water has been
conducted, be considered jurisdictional if the “other water” is so determined to be (should
clarify that some site specific information is necessary) (p. 7)

Agency Response:  Similarly situated waters are jurisdictional when in
combination they have a significant nexus to an (a)(1) through (a)(3) water. Within
a single point of entry watershed, over a period of time there will likely be multiple
jurisdictional determinations. For (a)(7) waters, if a case-specific significant nexus
determination has been made in the point of entry watershed, all waters in the
subcategory in the point of entry watershed are jurisdictional. For (a)(8) waters, the
case-specific significant nexus analyses must use information used in previous
jurisdictional determinations, and if a significant nexus has been established for one
water in the watershed, then other similarly situated waters in the watershed would
also be found to have a significant nexus. This is because under Justice Kennedy’s
test, similarly situated waters in the region should be evaluated together. A positive
significant nexus determination would then apply to all similarly situated waters
within the point of the watershed. A negative case-specific significant nexus
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4.27

evaluation under (a)(7) or (a)(8) of all similarly situated waters in the point of entry
watershed applies to all similarly situated waters in that watershed. However, a
conclusion that significant nexus is lacking may not be based on analysis that is
limited to a subset of similarly situated waters, because under the significant nexus
standard the inquiry is how the similarly situated waters in combination affect the
integrity of the downstream water.

Does the proposal regulate only what are found to be jurisdictional “waters” in the
common understanding of that term, or is jurisdiction being asserted over the entire
aquatic ecosystem, including associated chemical, biological and physical features
(should clarify that jurisdiction depends upon water quality connection) (p. 8)

Agency Response:  The rule recognizes that not all waters have the requisite
connection to traditional navigable waters, interstate waters, or the territorial seas
sufficient to be determined jurisdictional. As discussed in the Significant Nexus
compendium, and the Preamble Section 111, the case specific analysis uses the
modified definition of “significant nexus” in the rule that includes a list of nine
functions that may be analyzed for their effect that is more than speculative or
insubstantial on waters detailed in (a)(1) through (a)(3).

South Metro Water Supply Authority, Colorado (Doc. #16481)

4.28

Additional clarity is required for the following concerns:

e Are all normally dry arroyos or washes that flow only in response to infrequent
rainfall events and occasionally reach TNWs jurisdictional or is there a set return
frequency interval for such flows before jurisdiction will be triggered,;

e How will the agencies treat artificial lakes or ponds;

e How will the agencies treat water-filled depressions that are incidental to “other
than” construction activity;

e Will man-made swales used to capture stormwater be jurisdictional,

e How will the agency treat construction detention ponds that ultimately drain to
navigable waters;

e Isitaccurate to conclude that isolated waters, where the only connection to TNWSs
is the migration of amphibians, waterfowl or other wildlife, will now be
jurisdictional;

e Will “other waters” for which no scientific study has been undertaken, but which
lie within a region or basin for which a study of a similarly situated water has
been conducted, be considered jurisdictional if the “other water” is so determined
to be;

e Does the proposal regulate only what are found to be jurisdictional “waters” in the
common understanding of that term, or is jurisdiction being asserted over the
entire aquatic ecosystem, including associated chemical, biological and physical
features;

52



Clean Water Rule Response to Comments — Topic 4: Other Waters

e Would all ponds or lagoons, including artificial ones that overflow during heavy
precipitation events, resulting in overland flow that reaches TNWSs, become
jurisdictional. (p. 4-5)

Agency Response: ’See Agency Summary Essay 9. In response to comments
received, the final rule has been modified to clarify these issues. Arroyos and washes
are analyzed as tributaries under (a)(5). The rule expressly indicates in paragraph
(b) that ephemeral reaches that do not meet the definition of tributary are not
“waters of the United States.”

The final rule has expanded the section on waters that are not considered waters of
the United States, including many of the features listed in the comment, such as
artificial lakes and ponds,, constructed grassed waterways and non-wetland swales,
and stormwater and wastewater detention basins constructed in dry land. Water-
filled depressions created as a result of certain activities are excluded. This
provision is consistent is reflected in the agencies’ 1986 and 1988 preambles.

With regard to the comment regarding isolated waters connected by migration of
species, see Response 4.25 (Doc #14569).

With regard to similarly situated waters within in a single point of entry watershed,
see Response 4.17 (Doc #5843.1).

For purposes of the final rule, the term “jurisdictional” refers to waters identified as
“waters of the United States” as identified in (a)(1) — (a)(8).

Tucson Electric Power Company, UNS Energy Corporation (Doc. #19561)

4.29

The term “significant nexus” is poorly defined in the proposed rule. As written, all
surface water features that are not covered under a(1) through (6) would required a
significant nexus evaluation to determine if the agencies can assert jurisdiction over
“other waters” on a case-by case basis. In Arizona, where the landscape is covered with
numerous small ephemeral drainages, some several hundred miles from a TNW, the
application of the significant nexus test is scientifically unsound. Ephemeral drainages in
Arizona are all very similar in nature and if a significant nexus finds that there is no
connection between ephemeral drainages on a particular site located 150 miles upgradient
from the nearest TNW, a significant nexus evaluation for an adjacent site with the same
ephemeral drainages should not be required to establish CWA jurisdiction or non-
jurisdiction in this case. However, the agencies current practice is to require a significant
nexus evaluation even though it is unscientific to do with respect to this example.

Recommendations: We suggest the following with regards to the definition and use of
the term “significant nexus” in the proposed rule.

e For clarity, the proposed rule should be revised to clearly define the type of surface
water features that would be subject to a significant nexus evaluation to document
WUS.

e The exact process and data requirements that are needed to document the biological,
chemical, and physical connection between a surface water feature and the nearest
TNW should be included in the rule, as well as a description of the scientific process
and/or standard operating procedures to document a significant nexus.
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e The agencies should develop and include in the proposed rule, a procedure to allow
the regulated community to seek a non-jurisdictional determination without the need
to map the OHWM and submit a significant nexus evaluation to the agencies. (p. 8)

Agency Response:  See Agency Summary Response Essay 3. The proposed rule
included a broad provision (paragraph (a)(7) of the proposal) that allowed for a
case-specific determination of significant nexus for any water that was not
categorically jurisdictional or excluded. In consideration of comments expressing
concern over the proposed approach, the agencies made changes to provide for case-
specific determinations under more narrowly targeted circumstances based on the
agencies’ assessment of the importance of certain specified waters to the chemical,
physical, and biological integrity of traditional navigable water, interstate waters,
and the territorial seas address concerns in the approach to “other waters.”

As stated above, the final rule establishes two exclusive circumstances under which
case-specific evaluations will be made to determine whether or not a water has a
“significant nexus”, and is therefore a “water of the United States.” In the final rule,
the agencies in (a)(7) identified five specific types of waters-- prairie potholes,
Carolina and Delmarva Bays, Pocosins, western vernal pools in California, and
Texas coastal prairie wetlands -- the agencies determined are “similarly situated” by
rule in a single point of entry watershed. For other types of waters, the agencies in
(2)(8) identified a specific threshold — waters within the 100 year floodplain of a
water identified in (a)(1) through (a)(3) or within 4000 feet of the high tide line or
ordinary high water mark of a water identified in paragraphs (a )(1) through (5),
whichever is broader -- for case-specific analysis of significant nexus. The final rule
also provides a more detailed definition of significant nexus which includes a list of
nine specific functions that can be analyzed. The effect of an upstream water can be
significant even when a water, alone or in combination, is providing a subset, or
even just one, of the functions listed. Justice Kennedy also noted that lack of a
hydrologic connection sometimes can be the basis of a significant nexus. The
appellate courts have held that the significant nexus analysis is a flexible ecological
inquiry. . If alandowner needs assistance, they can contact the local Corps
Regulatory office or EPA Regional Officers at
http://w3.saj.usace.army.mil/permits/HQAvatar/index.htm and
http://www?2.epa.gov/aboutepa#pane-4 respectively.

Southern Environmental Law Center et al. (Doc. #13610)

4.30

In the Southeast we have seen jurisdictional wetlands excavated to make amenity ponds
in housing developments. Because they were excavated “cleanly,” the Corps has been
unwilling to require permits for this activity since the Tulloch Rule purportedly allows
for such work even when there is a clear connection to other jurisdictional waters. We
think that the Corps should clarify that such waters remain waters of the United States
after the excavation is completed. Furthermore, if a wetland is excavated in this manner
to create an amenity pond and it is then connected to a jurisdictional water through a
ditch, then this entire system should be considered a water of the United States.
Otherwise unregulated discharges of pollutants such as storm water could be made into
the amenity pond and affect downstream jurisdictional waters. (p. 28)
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Agency Response:  This rule does not affect the Clean Water Act definition of
discharge of dredged material, or “Tulloch Rule”, which was revised by the agencies
in 2008. (See, e.g., 33 C.F.R. § 323.2(d)). The exclusion in this final rule for artificial
ponds only applies to features created in dry land, otherwise such features would
analyzed under (a)(6) or require a case-specific analysis under (a)(8).

Woashington Legal Foundation (Doc. #5503)

431

For any “other waters” that do not fall under the listed categories, the agencies propose a
process under which those waters could be found to be “waters of the United States.”
The test would be whether the water has a “significant nexus” to jurisdictional waters
under Justice Kennedy’s concurrence in Rapanos. Under the proposal, on a case-by-case
basis, the agencies could determine whether the aggregate effect of geographically
isolated wetlands and other waters significantly affect the physical, biological, and
chemical integrity of federally protected downstream waters. WLF fears that this process
could greatly expand federal jurisdiction on a case-by-case basis in a way that injects
great uncertainty into the process and makes it very hard to predict what “other” waters
are regulated. (p. 3)

Agency Response:  The agencies disagree that (a)(7) and (a)(8) expand the types
of waters covered by the CWA. The proposal did not cover any new types of waters
that have not historically been covered under the CWA and is consistent with the
Supreme Court’s more narrow reading of Clean Water Act jurisdiction. See
Agency Summary Response Essay 1 and Significant Nexus Compendium.

Earthjustice (Doc. #14564)

4.32

Earthjustice is concerned about EPA’s deletion of the existing provision covering certain
waters where “the use, degradation or destruction of” such waters “could affect interstate
or foreign commerce.” 79 Fed. Reg. at 22192. EPA includes very little discussion or
explanation of this proposal other than the conclusory assertion that this change is needed
“[t]o comport with the SWANCC and Rapanos decisions.” Id. at 22212. This change is
not compelled by either decision. In fact, as the proposed rule notes, the Court in
SWANCC only held that the use of “isolated” nonnavigable intrastate ponds by
migratory birds was not by itself a sufficient basis for the exercise of Federal regulatory
authority. It did not discuss, much less rule out, the other facts upon which EPA might
find that “the use, degradation or destruction of”” certain waters “could affect interstate or
foreign commerce,” and that those waters are thus properly considered waters of the U.S.
This basis for jurisdiction therefore remains a reasonable and permissible interpretation
of the scope of the Act. Earthjustice asks deletion of the existing provision covering
certain waters where “the use, degradation or destruction of” such waters “could affect
interstate or foreign commerce.” (p. 9)

Agency Response:  Under the final rule, an interstate commerce connection
absent a connection to a traditional navigable water, interstate water or territorial
sea is not sufficient to meet the definition of “waters of the United States.” Justice
Kennedy’s opinion in Rapanos stated that the critical factor in determining the
CWA'’s coverage is whether a water has a “significant nexus” to downstream
traditional navigable waters such that the water is important to protecting the
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chemical, physical, or biological integrity of the navigable water, referring back to
the Court’s decision in SWANCC. The fundamental premise of the final rule is that
for a water to be a “water of the United States” it must have a significant effect on
the chemical, physical or biological integrity of a traditional navigable water, an
interstate water, or a territorial sea, which are (a)(1) through (a)(3) water
respectively. All other categories of the rule are based upon a significant nexus with
these three types of waters, whether determined to be jurisdictional in all cases
meeting the defined criteria (such as sections (a)(4) through (a)(6), or subject to a
case-specific analysis (such as sections a(a)(7) and (a)(8).

Determining which waters have a “significant nexus” — requires the integration of
this science with policy judgment and legal interpretation. The key to the agencies’
interpretation of the CWA is the significant nexus standard, as established and
refined in Supreme Court opinions: waters are “waters of the United States” if they,
either alone or in combination with similarly situated waters in the region,
significantly affect the chemical, physical, and biological integrity of traditional
navigable waters, interstate waters or the territorial seas. The agencies interpret
specific aspects of the significant nexus standard in light of the science, the law, and
the agencies’ technical expertise.

Conservancy of Southwest Florida (Doc. #14980)

4.33

As stated in the SAB’s report, “the available science supports the conclusion that the
types of water bodies identified as waters of the United States in the proposed rule exert
strong influence on the physical, chemical, and biological integrity of downstream
waters.” The Conservancy therefore supports the inclusion of all types of waters defined
in the Clean Water Rule as categorically jurisdictional. (p. 2)

Agency Response:  In consideration of the variety of views of the commenters, the
Science Report, the input from the SAB, and the developing state of the science, the
agencies reasonably decided not to establish jurisdiction over all waters that do not
meet the requirements of (a)(1) through (a)(6) by rule. Instead, the agencies
established case-specific provisions for some specified waters at (a)(7) and waters
identified in (a)(8). This is a change from the proposal which would have allowed for
a significant nexus determination for any water, anywhere in the landscape. Under
the rule, the waters specified in (a)(7) and waters that meet the threshold described
in (a)(8) are the only waters for which a case-specific significant nexus
determination may be made. With respect to (a)(8) waters, the agencies establish a
provision in the rule for case-specific significant nexus determinations because the
agencies concluded that waters located within the 100 year flood plain of a water
identified in (a)(1) through (a)(3) or within 4000 feet of the high tide line or ordinary
high water mark of a water identified in paragraphs (a )(1) through (5) can have
significant chemical, physical, and biological connections to and effects on
traditional navigable waters, interstate waters, or the territorial seas. The agencies
establish a threshold on case-specific significant nexus determinations because the
Supreme Court has been clear that CWA jurisdiction is not without limit. Based on
the agencies’ extensive experience, and applying the best available science, the
agencies conclude that the threshold described in (a)(8) reasonably identifies the
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areas in which waters have been determined to have a significant nexus and
appropriately establishes the limits of CWA jurisdiction under this case-specific
provision. This approach also supports the goal of providing greater clarity to the
public. The agencies decided that it is important to promulgate a rule that not only
protects the most vital of our Nation’s waters, but one that is practical and provides
sufficient limits so that the public reasonably understands where CWA jurisdiction
ends.

Columbia Riverkeeper (Doc. #15210)

434  To ensure the continued protection and restoration of “virtually all bodies of water,
EPA and the Corps should define the term “waters of the United States™ as broadly as
possible, consistent with federal commerce clause authority. Columbia Riverkeeper
supports and incorporates by reference the detailed and thoughtful comments from
Earthjustice and the Waterkeeper Alliance. (p. 2)

Agency Response:  See Agency Summary Response Essay 11.

Lake County, lllinois Stormwater Management Commission (Doc. #15381)

4.35 The comment we often hear from the regulated public in our region suggests what is
really needed is a simplification of the Clean Water Act (CWA) regulations, particularly
within the 404 program. In our opinion, a key element to simplifying the program is
avoidance of the “case-specific” decisions that have resulted in long delays for the
development process and inconsistencies in decisions between the USACE districts. To
that end, we believe §328(a )(7) should be excluded from the proposed definition change,
as this category of “other waters” requires a case-specific basis for determination of
jurisdiction. (p. 1)

Agency Response:  See Agency Summary Response Essay 1.

Save the lllinois River, Inc. (Doc. #16462)

4.36  We believe that the proposed new paragraph (s)(7) is both broad and unclear. And,
because paragraphs (s)(5) and (s)(6) already include tributaries and waters adjacent to
waters of the United States, we believe this paragraph to be unnecessary. (s)(7) would
make it much more difficult for our citizens to ascertain in advance what waters would be
included in the permitting process. And, an additional case-by-case determination of
applicability would be time-consuming, expensive and beyond the reach of many. This
rule does embrace the average man more than do your technical engineering standards.
(p. 1-2)

Agency Response:  See Agency Summary Response Essays 2 and 5.

Ruby Valley Conservation District, Montana (Doc. #16477)

4.37  Our Board requests that “other waters” provisions be eliminated from the scope of this
document. There are no concise definitions in this portion of the document, which leaves

* International Paper Co. v. Ouellette, 479 U.S. 481, 492 (1987).
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much to interpretation when these situations are evaluated on a case by case basis. The
ambiguity in these sections makes it very difficult to determine if you are subject to the
provisions. (p. 1)

Agency Response:  See Agency Summary Response Essay 1.

Center for Water Advocacy et al. (Doc. #15225)

4.38 In addition, the following waters should be protected under the CWA if a fact-specific
analysis determines they have a “significant nexus” to a traditional navigable water or
interstate water:

e Tributaries to traditional navigable waters or interstate waters;

e Wetlands adjacent to jurisdictional tributaries to traditional navigable waters or
interstate waters;

e Waters that fall under the “other waters” category of the regulations. These
waters should be divided into two categories, those that are physically proximate
to other jurisdictional waters and those that are not, and discusses how each
category should be evaluated. This category should include groundwater. (p. 8)

Agency Response: The fundamental premise of the final rule is that for a water to
be a “water of the United States” it must have a significant effect on the chemical,
physical or biological integrity of a traditional navigable water, an interstate water,
or a territorial sea, which are (a)(1) through (a)(3) water respectively. All other
categories of the rule are based upon a significant nexus with these three types of
waters, whether determined to be jurisdictional in all cases meeting the defined
criteria (such as sections (a)(4) through (a)(6), or subject to a case-specific analysis
(such as sections a(a)(7) and (a)(8).

The key to the agencies’ interpretation of the CWA is the significant nexus
standard, as established and refined in Supreme Court opinions: waters are “waters
of the United States” if they, either alone or in combination with similarly situated
waters in the region, significantly affect the chemical, physical, and biological
integrity of traditional navigable waters, interstate waters or the territorial seas.
The agencies interpret specific aspects of the significant nexus standard in light of
the science, the law, and the agencies’ technical expertise.The final rule defines
“waters of the United States” to include eight categories of jurisdictional waters. Six
categories ((a)(1) — (a)(6)) are found to have significant nexus to traditional
navigable waters, interstate waters, or the territorial seas and are covered per se.
These per se jurisdictional waters include tributaries to traditional navigable waters
or interstate waters ((a)(5)) and wetlands adjacent to jurisdictional tributaries
((@)(6)). In the final rule, the agencies have retained only in specified circumstances
the current practice of case specific significant nexus determinations. The final rule
establishes two exclusive circumstances under which case-specific evaluations will
be made to determine whether or not a water has a “significant nexus”, and is
therefore a “water of the United States.” First, the rule identifies at paragraph
(a)(7) five subcategories of waters (prairie potholes, Carolina and Delmarva bays,
pocosins, western vernal pools in California, and Texas coastal prairie wetlands)
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that the agencies have determined are “similarly situated” by rule in a single point
of entry watershed for purposes of a significant nexus determination. Second, at
paragraph (a)(8), the final rule identifies waters within the 100 year floodplain of a
water identified in (a)(1) through (a)(3) or within 4000 feet of the high tide line or
ordinary high water mark of a water identified in paragraphs (a )(1) through (5).
The rule excludes certain waters and features over which the agencies have
generally not asserted CWA jurisdiction, as well as groundwater, which the agencies
have never interpreted to be a “water of the United States” under the CWA.
Codifying these longstanding practices supports the agencies’ goals of providing
greater clarity, certainty, and predictability for the regulated public and regulators,
and makes rule implementation clear and practical.

Congress of the United States, Senate Committee on Environment and Public Works et al. (Doc.

#16564)

4.39

The scope of land and water features covered under the “other waters” provision is
breathtaking. The use of a “region” or watershed as a basis for jurisdiction will provide
EPA and the Corps with limitless authority, since the entire United States lies within
some drainage basin.”> EPA and the Corps purport to constrain the “significant nexus”
standard as well as the “significant effect requirement” by indicating that for “an effect to
be significant, it must be more than speculative or insubstantial.” However, this caveat is
meaningless because insubstantial waters may be “combin[ed] with other similarly
situated waters in the region” in order to demonstrate a “significant effect.”

The proposed rule’s authorization for waters to be combined or evaluated in the
aggregate “is clever, but has no stopping point.”® Moreover. the proposed rule removes
the requirement in the current “waters of the United States” definition that “other waters”
be directly connected to interstate commerce in order to be jurisdictional,” further raising
the specter that future jurisdictional determinations will often fail to be “in pursuance of
Congress’ power to regulate interstate commerce.”® (p. 6)

Agency Response: The fundamental premise of the final rule is that for a water to
be a “water of the United States” it must have a significant effect on the chemical,
physical or biological integrity of a traditional navigable water, an interstate water,
or a territorial sea, which are (a)(1) through (a)(3) water respectively. All other
categories of the rule are based upon a significant nexus with these three types of
waters, whether determined to be jurisdictional in all cases meeting the defined
criteria (such as sections (a)(4) through (a)(6), or subject to a case-specific analysis
(such as sections a(a)(7) and (a)(8). Under the final rule, an interstate commerce
connection absent a connection to a traditional navigable water, interstate water or

® See Rapanos, 547 U.S. at 722 (“[T]he entire land area of the United States lies in some drainage basin, and an
endless network of visible channels furrows the entire surface, containing water ephemerally wherever the rain

falls.”)

® United States v, Lopez, 5 14 U.S. 549, 600 (Thomas, J., concurring).

" See 40 C.F.R. § 230.3 (authorizing Clean Water Act jurisdiction for “other waters” “ the use, degradation or
destruction of which could affect interstate or foreign commerce™).

® Morrison, 529 U.S. at 613.
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territorial sea is not sufficient to meet the definition of “waters of the United States.”
All waters protected by the significant nexus standard fall within the federal
government’s authority under the Commerce Clause because they are traditional
navigable waters, interstate waters, or the territorial seas or because they play an
important role in restoring and maintaining the chemical, physical, and biological
integrity of traditional navigable waters, interstate waters, and the territorial seas.
See Technical Support Document. All waters protected by the significant nexus
standard fall within the federal government’s authority under the Commerce
Clause because they are traditional navigable waters, interstate waters, or the
territorial seas or because they play an important role in restoring and maintaining
the chemical, physical, and biological integrity of traditional navigable waters,
interstate waters, and the territorial seas. See Technical Support Document.

The proposed rule included a broad provision (paragraph (a)(7) of the proposal)
that allowed for a case-specific determination of significant nexus for any water that
was not categorically jurisdictional or excluded. In consideration of comments
expressing concern over the proposed approach, the agencies made changes to
provide for case-specific determinations under more narrowly targeted
circumstances based on the agencies’ assessment of the importance of certain
specified waters to the chemical, physical, and biological integrity of traditional
navigable water, interstate waters, and the territorial seas address concerns in the
approach to “other waters.”

The final rule establishes two exclusive circumstances under which case-specific
evaluations will be made to determine whether or not a water has a “significant
nexus”, and is therefore a “water of the United States.” First, the rule identifies at
paragraph (a)(7) five subcategories of waters (prairie potholes, Carolina and
Delmarva bays, pocosins, western vernal pools in California, and Texas coastal
prairie wetlands) that the agencies have determined are “similarly situated” by rule
in a single point of entry watershed for purposes of a significant nexus
determination. Second, at paragraph (a)(8), the final rule identifies waters within
the 100 year floodplain of a water identified in (a)(1) through (a)(3) or within 4000
feet of the high tide line or ordinary high water mark of a water identified in
paragraphs (a )(1) through (5).

With respect to (a)(8) waters, the agencies establish a provision in the rule for case-
specific significant nexus determinations because the agencies concluded that waters
located within the 100 year flood plain of a water identified in (a)(1) through (a)(3)
or within 4000 feet of the high tide line or ordinary high water mark of a water
identified in paragraphs (a )(1) through (5) can have significant chemical, physical,
and biological connections to and effects on traditional navigable waters, interstate
waters, or the territorial seas. The agencies establish a threshold on case-specific
significant nexus determinations because the Supreme Court has been clear that
CWA jurisdiction is not without limit. Based on the agencies’ extensive experience,
and applying the best available science, the agencies conclude that the threshold
described in (a)(8) reasonably identifies the areas in which waters have been
determined to have a significant nexus and appropriately establishes the limits of
CWA jurisdiction under this case-specific provision. This approach also supports
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the goal of providing greater clarity to the public. The agencies decided that it is
important to promulgate a rule that not only protects the most vital of our Nation’s
waters, but one that is practical and provides sufficient limits so that the public
reasonably understands where CWA jurisdiction ends.

See Agency Summary Essay 6.

Arthur V. Brown (Doc. #0050)

4.40

441

4.1.

“Other waters” should include groundwaters that could be affected. Groundwaters,
especially those in Karst terrain, provide habitat for endangered species. Intermittent or
ephemeral streams are occasionally “losing streams”, i.e., those with essentially direct
connection to groundwater. (p. 1)

Agency Response: The final rule explicitly excludes groundwater, which the
agencies have never interpreted to be a “water of the United States” under the
CWA. However, the final rule does allow for potential jurisdiction to be asserted
based on shallow subsurface connections.

See the Technical Support Document, section 11.B. and groundwater summary
response in the Features and Waters Not Jurisdictional Compenium

Very small streams are significant biological habitat for organisms that inhabit them
exclusively, that is, that can survive only in very small headwater streams like the
Arkansas darter for example, which is a species of special concern. Thus these very
small streams have significant importance of their own and deserve protection not just
because they are connected to larger streams & rivers downstream. (p. 1)

Agency Response:  The agencies agree. As stated in the preamble, the scientific
literature unequivocally demonstrates that streams, individually or cumulatively,
exert a strong influence on the chemical, physical, and biological integrity of
downstream waters and the final rule reflects this by covering all streams regardless
of flow regime, provided they exhibit bed and bank and ordinary high water mark.
See Tributaries Compendium.

DEFINITION

Region 10 Tribal Caucus (Doc. #14927)

4.42

EPA should include groundwater as a subcategory of “other waters,” and leave its
jurisdictional status to be determined on a case-by-case basis. Specifically, the Tribal
Caucus recommends that the rule be revised to include groundwater as a WOTUS when it
is hydrologically connected and retains a nexus to Waters of the U.S. Specifically, the
rule should state: “On a case-specific basis, other waters, including wetlands and
groundwater, provided that those waters alone, or in combination with other similarly
situated waters, including wetlands, located in the same region, have a significant nexus
to a traditional navigable water, interstate water or the territorial seas.” (p. 3)

Agency Response:  The final rule explicitly excludes groundwater, which the
agencies have never interpreted to be a “water of the United States” under the
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CWA. However, the final rule does allow for potential jurisdiction to be asserted
based on shallow subsurface connections.

See the Technical Support Document, section I11.B. and groundwater summary
response in the Features and Waters Not Jurisdictional Compenium.

Texas Comptroller of Public Accounts (Doc. #10952)

4.43

... [T]he blanket term “other waters” could apply to any type of water that is not
automatically regulated per the rule. These “other waters” could be deemed jurisdictional
if they prove to have a “significant nexus.” ... This approach could make it even more
difficult to determine which waters fall under CWA authority. Since “other waters” are
treated on a case-by-case basis and the meaning of this term is unclear, unintended
waters, such as puddles or isolated ditches on private property, could become regulated.
Such an expansion of CWA regulatory authority, would impact state and private property
rights, increase costs and the number of permits needed to conduct many types of
business.” The Agencies must provide more concrete answers to address public concerns
regarding the true impacts of this proposal, including the role of and definition of
“significant nexus” and “other waters.” (p. 2)

Agency Response:  See Agency Summary Response Essay 1.

Texas Department of Transportation (Doc. #12757)

4.44

We request that the proposed rule not specifically indicate that all waters within the
watershed that drains to the nearest traditional navigable water are “similarly situated,” in
order to allow consideration of other factors as discussed in the preamble. This could be
done by replacing “i.e.” with “e.g.” in the quote in the first paragraph of this section. (p.
4)

Agency Response:  See Agency Summary Response Essays 1, 5, and 8.

Virginia Department of Transportation (Doc. #12756)

4.45

Under paragraph (c)(7) on p. 22263, a water is considered to be similarly situated, and
thus jurisdictional, when they “perform similar functions and are located sufficiently
close together or sufficiently close to a ‘water of the United States’ so that they can be
evaluated as a single landscape unit.” This is a very vague definition and provides
agency staff considerable ambiguity in determining jurisdictional waters. Concepts such
as “sufficiently close” are not clearly defined and will result in varying degrees of
interpretation nationwide. Performing such determinations will also likely result in time
consuming and often exhaustive studies by VDOT to collect the additional information
required to adequately determine if a single feature is jurisdictional or not. Frequently,
such studies might require information on surrounding terrain that is outside the limits of
the project and VDOT owned right-of-way. As currently written, the concept of
determining if a water is similarly situated and thus jurisdictional is too broad and should

® See e.g., Counties of Fort Bend, Gonzales, Kimble, La Salle, Matagorda, Pecos, Oldham and Wilson resolutions
opposing proposed rule.
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either be re-written to provide clear and practical guidance to make these determinations
or the requirement should be eliminated altogether from the proposed rule. (p. 6-7)

Agency Response:  See Agency Summary Response Essays 1, 5 and 8.

Board of Supervisors, Imperial County (Doc. #10259)

4.46

The proposed rule appears to regulate not only lands that are wet and, in many cases,
without a bed and banks, but also associated lowlands and transitional zones between
open waters and upland areas. New definitions — including the concept of “a single
landscape unit” — present ambiguity regarding what portion of each watershed is beyond
the reach of federal regulators under the CWA. (p. 1)

Agency Response:  See Agency Summary Response Essays 1 and 5.

The Board of County Commissioners of Otero County New Mexico (Doc. #14321)

4.47

The rule should stress that the “other water” in question must itself maintain a connection
with (a)(1) or (a)(3) water. It should not qualify simply because similarly situated waters
provide a requisite nexus. (p. 17)

Agency Response:  The fundamental premise of the final rule is that for a water
to be a “water of the United States” it must have a significant effect on the chemical,
physical or biological integrity of a traditional navigable water, an interstate water,
or a territorial sea, which are (a)(1) through (a)(3) water respectively. All other
categories of the rule are based upon a significant nexus with these three types of
waters, whether determined to be jurisdictional in all cases meeting the defined
criteria (such as sections (a)(4) through (a)(6), or subject to a case-specific analysis
(such as sections a(a)(7) and (a)(8).

Riverside County Flood Control and Water Conservation District (Doc. #14581)

4.48

Water and waters: “The agencies use the term “water” and “waters” in the proposed
rule in categorical reference to rivers, streams, ditches, wetlands, ponds, lakes, playas,
and other types of natural or man-made aquatic systems. The agencies use the terms
“waters” and “water bodies” interchangeably in this preamble. The terms do not refer
solely to the water contained in these aquatic systems, but to the system as a whole
including associated chemical, physical, and biological features.” (Proposed Rule,
footnote 3, emphasis added)

Comment: The last sentence in this footnote potentially creates an unintended expansion
of jurisdictional waters. It is plain that the footnote is not referring to physical, chemical
or biological integrity of water, but to the chemicals and biota themselves. Obviously,
the chemicals and biota are not water. The Connectivity Report gives an explicit
example of how the Agencies could end up interpreting this footnote:

Many living organisms, however, can also actively move with or against water
flow; others disperse actively or passively over land by walking, flying, drifting,
or “hitchhiking”. All of these organism-mediated connections form the basis of
biological connectivity between headwater tributaries and downstream waters.
(Connectivity Report, Page 4-29)
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In other words, the Agencies may interpret the Proposed Rule to claim the movement of
biota outside the surface water column is what connects waters of the United States
together. The District believes using this definition of connectivity would result in
jurisdictional over-reach by the Agencies. For example, such a broad interpretation of
waters could be used by the Agencies to find all ditches jurisdictional. The Proposed
Rule purports to exclude those ditches from waters of the United States jurisdiction:

Ditches that do not contribute flow, either directly or through water, to a
traditional navigable water, interstate water, the territorial seas or an
impoundment of a jurisdictional water. (Emphasis added)

The District is concerned the footnote equating biota with water when taken together with
the Connectivity Report’s explicit embrace of biological connection to cover animals
walking or flying between waters would allow the Agencies to link a tributary and a ditch
together and determines the ditch to be “waters of the United States”.

The Preamble to the final rule should make clear that the term “waters” is limited to
actual water bodies, as intended by Congress. Chemical, physical and biological integrity
may be factors, which, under appropriate circumstances, cause some waters to be
jurisdictional. However, such features do not of themselves constitute a “water” for
purpose of determining jurisdiction. The Supreme Court in SWANNC v. Army Corps of
Engineers ruled that using the Migratory Bird Treaty to determine jurisdictional waters
exceeded the Corps’ authority granted under the CWA. Similarly, the District believes
that any attempt by the Agencies to use other birds, flying insects or prowling animals to
connect what are now isolated waters to waters of the United States would exceed their
authority. (p. 3)

Agency Response:  See Agency Summary Response Essays 10.

New York City Law Department (Doc. #15065)

4.49

The Proposed Rule provides much-needed clarity that non-navigable tributaries and their
adjacent waters are “waters of the United States.” However, the extent of jurisdiction
over “other waters” — those not adjacent to tributaries, the territorial seas, traditionally
navigable waters, or interstate waters — remains unclear. In addition, the term “other
waters” as used in the Proposed Rule is unclear. The City recommends specifically
defining “other waters” as “intrastate wetlands, ponds, and lakes that do not meet the
criteria of any of the other categories of ¢ waters of the United States’ and are not
otherwise exempt from jurisdiction.” (p. 2)

Agency Response:  The final rule establishes two exclusive circumstances under
which case-specific evaluations will be made to determine whether or not a water
has a “significant nexus”, and is therefore a “water of the United States.” First, the
rule identifies at paragraph (a)(7) five subcategories of waters (prairie potholes,
Carolina and Delmarva bays, pocosins, western vernal pools in California, and
Texas coastal prairie wetlands) that the agencies have determined are “similarly
situated” by rule in a single point of entry watershed for purposes of a significant
nexus determination. Second, at paragraph (a)(8), the final rule identifies waters
within the 100 year floodplain of a water identified in (a)(1) through (a)(3) or within
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4000 feet of the high tide line or ordinary high water mark of a water identified in
paragraphs (a )(1) through (5).

San Bernadino County, California (Doc. #16489)

4.50

451

The language defining “other waters” is confusing, In watersheds containing navigable
waters, “other waters” will be treated as “adjacent waters.” To eliminate confusion, the
term “other waters” should be limited to describe isolated, wholly intrastate waters such
as wetlands, dry-lakes, mudflats with no surface connection to territorial seas, or
navigable or interstate waters. (p. 3)

Agency Response: See Agency Summary Response Essays 1, 5 and 8.

The DPW believes the proposed Rule goes far to simplify jurisdictional assessment and
determination of “other waters” in the first classification (Type I: no connectivity to
downstream TNW?’s, interstate or territorial sees). But the second classification (Type II)
is confusing in that it seems to blend the concept of “other waters” with the proposed
broader definitions of “Adjacency” and “neighboring”. Similarly, the definition of a
“floodplain” is subject to interpretation and may lead to inconsistent determinations.
(See discussion on “Floodplain Determination”, below). (p. 7)

Agency Response:  The final rule establishes two exclusive circumstances under
which case-specific evaluations will be made to determine whether or not a water
has a “significant nexus”, and is therefore a “water of the United States.” First, the
rule identifies at paragraph (a)(7) five subcategories of waters (prairie potholes,
Carolina and Delmarva bays, pocosins, western vernal pools in California, and
Texas coastal prairie wetlands) that the agencies have determined are “similarly
situated” by rule in a single point of entry watershed for purposes of a significant
nexus determination. Second, at paragraph (a)(8), the final rule identifies waters
within the 100 year floodplain of a water identified in (a)(1) through (a)(3) or within
4000 feet of the high tide line or ordinary high water mark of a water identified in
paragraphs (a )(1) through (5).

In response to comments and to provide greater clarity and consistency, in the rule
the agencies establish a definition of neighboring which provides additional
specificity requested by some commenters, including establishing a floodplain
interval and providing specific distance limits from traditional navigable waters,
interstate waters, the territorial seas, impoundments, and tributaries. As
recommended by the public and based on science, the agencies will rely on
published Federal Emergency Management Agency (FEMA) Flood Zone Maps to
identify the location and extent of the 100-year floodplain.
https://msc.fema.gov/portal. These maps are publicly available and provide a
readily accessible and transparent tool for the public and agencies to use in locating
the 100-year floodplain. It is important to recognize, however, that much of the
United States has not been mapped by FEMA and, in some cases, a particular map
may be out of date and may not accurately represent existing circumstances on the
ground, such as streams or rivers moving out of their channels with associated
changes in the location of the floodplain. In the absence of applicable FEMA maps,
or in circumstances where an existing FEMA map is clearly out of date, the agencies
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4.52

will rely on other available tools to identify the 100-year floodplain, including other
Federal, State, or local floodplain maps, Natural Resources Conservation Service
(NRCS) Soil Surveys (Flooding Frequency Classes), tidal gage data, and site-specific
modeling (e.g., Hydrologic Engineering Centers River System Analysis System or
HEC-RAS). http://websoilsurvey.sc.egov.usda.gov/App/HomePage.htm and HEC-
RAS and http://www.hec.usace.army.mil/software/hec-ras/. Additional supporting
information can include historical evidence, such as photographs, prior delineations,
topographic maps, and existing site

To eliminate this confusion the DPW recommends the term “other waters” be changed to
only include waters in “isolated” watersheds (Type I). As a corollary, all “other waters”
would then be deemed non-jurisdictional by rule. Similarly, those “other waters” located
within non-isolated watersheds (Type 11) would simply be classified and analyzed as
“adjacent waters”. (p. 8)

Agency Response: The final rule differentiates between adjacent waters (a)(6) and
other waters ((a)(7) and (a)(8)). The fundamental premise of the final rule is that
for a water to be a “water of the United States” it must have a significant effect on
the chemical, physical or biological integrity of a traditional navigable water, an
interstate water, or a territorial sea, which are (a)(1) through (a)(3) water
respectively. All other categories of the rule are based upon a significant nexus with
these three types of waters, whether determined to be jurisdictional in all cases
meeting the defined criteria (such as sections (a)(4) through (a)(6), or subject to a
case-specific analysis (such as sections a(a)(7) and (a)(8). The agencies believe the
limited use of case specific determinations in (a)(7) and (a)(8) are necessary to
restore and maintain the chemical, physical, and biological integrity of our Nation’s
waters, is not overly broad and is consistent with judicial holdings. The rule
provides more regulatory certainty by narrowing the scope of waters that can be
assessed under a case-specific significant nexus evaluation as compared to the
proposal and by providing a more detailed definition of significant nexus which
includes a list of nine specific functions that can be analyzed. See Technical Support
Document for the agencies’ interpretation of the holdings of the Supreme Court. See
response 4.55 (Doc. #19581)

Kerr Environmental Services Corp. (Doc. #7937.1)

4.53

We recommend that the regulations retain the classification of “other waters” found at 33
CFR 328.3(a)(3) and that intrastate lakes, wetlands and natural ponds remain in this
category. We also recommend that references to “could affect interstate commerce” be
replaced with references to “possess significant nexus to interstate waters” to comply
with the Rapanos ruling and current guidance on the subject. (p. 2)

Agency Response:  See Agency Summary Response Essays 11.

Business Council of Alabama (Doc. #15538)

4.54

In the proposed rule the EPA/Corps states on pg. 22192 “the scope of regulatory
jurisdiction of the CWA in this proposed rule is narrower than that under the existing
regulations.” This is simply untrue in that many “other waters” outside of the floodplain
are very likely to come under Corps JD as well as “adjacent” or neighboring” (e.g.,
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swales, rills, gullies, etc.) waters that are located within the floodplain or riparian area.
Also, the proposed rule quote s Justice Kennedy’s conclusion that the term “waters of the
Unites States” (“WOTUS”) encompasses wetlands that “possess a ‘significant nexus’ to
waters that are or were navigable in fact or that could reasonably be so made”. Justice
Kennedy’s opinion notes that such a relationship with navigable waters must be more
than “speculative or insubstantial.” Under the proposed rule it certainly appears that the
new definition of “other waters” is proposing to include in many categories several new
jurisdictional waters that are in fact speculative and insubstantial. (p. 2)

Agency Response: The agencies’ determination of what constitutes a “significant
nexus” is grounded in Justice Kennedy’s opinion, which recognizes that not all
waters have this requisite connection to traditional navigable waters, interstate
waters, or the territorial seas. At the core of the “significant nexus” analysis, the
protection of upstream waters must be critical to maintaining the integrity of the
downstream waters. These upstream waters function as integral parts of the aquatic
environment, and if these waters, alone or together with similarly situated waters in
the region, are polluted or destroyed there is a significant effect downstream. The
agencies assess the significance of the nexus in terms of the CWA’s objective to
“restore and maintain the chemical, physical, and biological integrity of the Nation’s
waters.” When the effects are speculative or insubstantial, the “significant nexus”
would not be present. In a case-specific analysis of significant nexus, the agencies
determine whether the water they are evaluating, in combination with other
similarly situated waters in the region, has a significant effect on the chemical,
physical, or biological integrity of the nearest traditional navigable water, interstate
water, or the territorial seas.

The final rule does not establish quantifiable metrics for waters subject to a case-
specific significant nexus analysis. The agencies believe that a determination of the
relationship of these waters to traditional navigable water, interstate waters, and the
territorial seas, and consequently their significance to these waters, requires
sufficient flexibility to account for the variability of conditions across the country
and the varied functions that different waters provide. The case-specific analysis
called for by paragraphs (a)(7) and (a)(8) recognizes geographic and hydrologic
variability in determining whether one of these waters, or a group of these waters,
possess a significant nexus with traditional navigable waters, interstate waters, or
the territorial seas.

While the final rule does not establish quantitative metrics, it does now identify the
specific functions that waters can provide that can significantly affect the chemical,
physical, or biological integrity of traditional navigable waters, interstate waters,
and the territorial seas. The agencies believe that creating a definitive list of
functions to be evaluated provides individual regulators who conduct the analysis
clear and consistent parameters that they will consider during their review in
making jurisdictional determinations and provides transparency to the regulated
public over which factors will be considered. The final rule also clarifies that a
water may have a significant nexus based on a single function alone so long as that
function contributes significantly to the chemical, physical, or biological integrity of
the nearest traditional navigable water, interstate water, or the territorial seas.
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The final rule reflects that not all waters have a requisite connection to traditional
navigable waters, interstate waters, or the territorial seas sufficient to be
determined jurisdictional. By not determining that any one of the waters available
for case-specific analysis is jurisdictional by rule, the agencies are recognizing the
gradient of connectivity that exists and will assert jurisdiction only when that
connection and the downstream effects are significant and more than speculative
and insubstantial. See Technical Support Document for a further discussion of the
agencies’ interpretation of the significant nexus standard and when a nexus is
neither speculative nor insubstantial.

Home Builders Association of Tennessee (Doc. #19581)

4.55

The Agencies Should Identify Specific Instances Where Waters Of The United States Not
Otherwise Discussed In The Proposed Rules Would Constitute “Other Waters.” Since
the Proposed Rule defines nearly anything that is wet as jurisdictional, we are concerned
that the Agencies have not identified criteria that would allow further jurisdiction for so-
called “Other Waters.” For example, the Proposed Rule states that under certain
circumstances intrastate rivers, lakes and wetlands not otherwise jurisdictional under the
Proposed Rule, could have a significant nexus. (Proposed Rule at 22,197). Before we
can adequately comment on such “other waters,” the Agencies need to identify specific
types of “other waters: that Agencies believe it is authorized to assert jurisdiction that are
not listed in the Proposed Rule other than the specific exclusions and more precisely the
scientific basis it will use to make such a determination. (p. 10)

Agency Response:  See Agency Summary Response Essays 1 and 5.

Kansas Independent Oil & Gas Association (Doc. #12249)

4.56

Even if the definition of Riparian Area is physically limited, the definition of “Other
Waters” is so vague, that “case specific” analysis of ephemeral streams could consider
the entire watershed to be “nexus” to a navigable river, or the entire upland around a
wetland to be “nexus”, and, therefore, require permits. (p. 5)

Agency Response:  See Agency Summary Response Essays 3.

Newmont Mining Corporation (Doc. #13596)

4.57

If the Agency does not incorporate such an exclusion into the rule, it should at least
amend the definitions of “tributary” and “similarly situated” in subsection (c) of the
Proposal and the “other waters” provision in (a)(7) to make clear that the jurisdictional
status of an ephemeral or intermittent drainage should be based on whether the particular
drainage in question — without regard to any “similarly situated” drainage in the area —
significantly affects the chemical, physical, and biological integrity of a downstream
TNW, taking into account the types of factors listed in the 2008 Guidance. This can be
accomplished as follows: ... Amend the “other waters” provision in (a)(7) to read: “On

a case- specrfrc basrs other Waters |nclud|ng Wetlands prewdedthaﬁhesewatersalene

sameregmn that have a srgnrfrcant nexus to a Water |dent|f|ed in paragraphs (a)(l)
through (3) of this section.” (p. 40)
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Agency Response:  See Agency Summary Response Essays 1, 3 and 5.

Sinclair Oil Corporation (Doc. #15142)

4.58

Nothing in the definition of “other waters” prevents a determination that every water
within a watershed could be considered a “water of the United States” based on an
assessment that those waters, analyzed together, have a more than insubstantial impact on
the physical, chemical, and biological integrity of a traditional navigable water, an
interstate water, or the territorial seas. See e.g. 79 Fed. Reg. 22,213. As one of the
members of the Science Advisory Board review panel noted, “[i]t would be hard to argue
that including all the [waters] within such a large area in one grouping would not have an
effect on the downstream water.” Draft SAB Panel Comments at 25 (Aug. 6, 2014). It
would be entirely plausible for the Agencies or a third party to decide that the
evaporation ponds at Sinclair’s refineries are “waters of the United States,” when they are
analyzed together with all of the other waters in the watershed of the North Platte River.

It is also possible under the proposed rule that the evaporation ponds would be considered
“other waters” based on the fact that the proposed rule does not establish any objective
criteria defining the level at which a water or group of waters must affect the physical,
chemical, or biological integrity of the navigable water in the watershed to make the
effect “substantial” and establish a “significant nexus.” 79 Fed. Reg. 22,214. Instead, the
proposed rule simply states that the effect must be more than “speculative or
insubstantial.”*® Since the proposed rule does not demarcate a level of functional
interaction beyond “insubstantial,” the evaporation ponds and other components of the
waste treatment system could be considered “other waters” based on nothing more than
the existence of a functional connection - for example, their use by the same species for
habitat.'* This result clearly violates the limits on the definition of “waters of the United
States” provided in SWANCC and Rapanos. Evidence of any connectivity is simply not
the same as evidence of a sufficient connectivity to establish a significant nexus. Indeed,
the definition of “other waters” in the proposed rule would include the very isolated
waters which the Supreme Court has previously held were not “waters of the United
States” in SWANCC. Such a result is not permissible. (p. 16-17)

Agency Response:  See Agency Summary Response Essays 1, 3, 5, 6 and 8. The
final rule reflects that not all waters have a requisite connection to traditional
navigable waters, interstate waters, or the territorial seas sufficient to be
determined jurisdictional. The rule places limits on which waters could be subject to
a case-specific significant nexus determination, in recognition that case-specific
analysis of significant nexus is resource-intensive and to reflect the consideration for

1% The preamble provides a non-exhaustive list of “functions that might establish a significant nexus” which includes
“sediment trapping, nutrient recycling, pollutant trapping and filtering, retention or attenuation of flood waters,
runoff storage, export of organic matter, export of food resources, and provision of aquatic habitat.”

! Since the proposed rule does not provide that “other waters” should be treated as non-jurisdictional until such time
as the Agencies make a case-specific determination that a significant nexus exists, Sinclair would have to presume
that the presence of any function establishing connectivity is substantial until the Agencies make a jurisdictional
determination. To do otherwise would risk penalties for conduct engaged in while awaiting the Agencies case
specific determination. At a minimum, the Agencies should clarify that “other waters™ are not “waters of the United
States” until the case specific jurisdictional determination is made.

69



Clean Water Rule Response to Comments — Topic 4: Other Waters

the body of science that exists. By not determining that any one of the waters
available for case-specific analysis is jurisdictional by rule, the agencies are
recognizing the gradient of connectivity that exists and will assert jurisdiction only
when that connection and the downstream effects are significant and more than
speculative and insubstantial.

The rule has expanded the section on waters that are not considered waters of the
United States, including many of the features listed in the comment, such as
artificial lakes and ponds created in dry land, water-filled depressions incidental to
mining or construction, constructed grassed waterways and non-wetland swales,
and stormwater detention basins constructed in dry land. The longstanding
exclusion for waste treatment systems designed consistent with the requirements of
the CWA has been moved to (b)(1) and remains substantively and operationally
unchanged.

Barrick Gold of North America (Doc. #16914)

4.59

It is difficult to imagine what kind of important connection to traditionally navigable
waters could exist that would not be either a tributary or adjacent water. The preamble
contains no examples of “other waters” that might be jurisdictional but would not have
the features of a tributary or adjacent water. Thus, the “other waters” category
exacerbates the problem Barrick already identified with the proposed rule: it would leave
many, if not most decisions about jurisdiction up to local officials, without giving them or
the regulated community sufficient notice or guidance regarding appropriate boundaries
of Clean Water Act jurisdiction. (p. 22)

Agency Response:  See Agency Summary Response Essay 1.

Woashington Cattlemen’s Association (Doc. #3723)

4.60

The WCA opposes the EPA’s attempt to regulate “non-adjacent” waters. All waters that
are not navigable based upon the current language and interpretation of the CWA should
not be jurisdictional by the EPA under the CWA. (p. 3)

Agency Response: See Agency Summary Response Essay 1. EPA disagrees that
waters considered “non-adjacent” should not be covered by the Clean Water Act.
While proximity and the presence of a hydrologic connection increases the strength
of the impact of the downstream traditional navigable water, interstate water, or the
territorial seas, the agencies’ experience and expertise indicate that there are waters
located within the 100 year flood plain of a water identified in (a)(1) through (a)(3)
or within 4000 feet of the high tide line or ordinary high water mark of a water
identified in paragraphs (a )(1) through (5) where the science demonstrates that they
often have a significant effect on downstream waters. Moreover, adjacency or a
hydrologic connection are not always necessary to establish a significant nexus,
because, as Justice Kennedy stated, in some cases the lack of a hydrologic
connection would be a sign of the water’s function in relationship to these (a)(1)
through (a)(3) waters. These functional relationships include retention of
floodwaters or pollutants that would otherwise flow downstream to the traditional
navigable water, interstate water, or the territorial seas.

70



Clean Water Rule Response to Comments — Topic 4: Other Waters

Colorado Livestock Association (Doc. #7930)

4.61

For Other Waters to be declared jurisdictional, a Significant Nexus must demonstrate a
physical connectivity with the evidence of science-based proof. The Proposed Rule must
provide descriptive language to define how connectivity will be determined. (p. 2)

Agency Response: See Agency Summary Response Essays 1. In order to add
clarity to the definition of significant nexus, the agencies have listed in the definition
the functions that will be considered in a significant nexus analysis. These functions
are consistent with the agencies’ scientific understanding of the functioning of
aquatic ecosystems. As stated in the final rule, the significant nexus analysis for
waters assessed under (a)(7) and (a)(8) is a three-step process: first, the region for
the significant nexus analysis must be identified — under the rule, it is the watershed
which drains to the nearest traditional navigable water, interstate water or
territorial sea; second, any similarly situated waters must be identified — under the
rule, that is waters that function alike and are sufficiently close to function together
in affecting downstream waters; and third, the waters are evaluated individually or
in combination with any identified similarly situated waters in the single point of
entry watershed to determine if they significantly impact the chemical, physical or
biological integrity of the traditional navigable water, interstate water or the
territorial seas.

Michigan Farm Bureau, Lansing, Michigan (Doc. #10196)

4.62

The proposed case-by-case “other waters” that can be made jurisdictional by the
proposed rule lack definition to the regional limit or type of water, or means of
establishing the actual connection of all of those features to jurisdictional waters. This
extends the EPA and USACE’s jurisdictional scope to nearly limitless proportions when
staff can merely gauge across a landscape that a series of waters must be regulated
because those waters (or some subset of them) might have some chemical, physical, or
biological connection downstream. (p. 5)

Agency Response:  See Agency Summary Response Essays 1, 5, 8 and 12.

Hancock County, Indiana (Doc. #11980)

4.63 The definition or lack thereof for the “other waters” category also raises much concern.

It is difficult if not impossible to understand what is meant to fall within this category.
However, a review of the trend to include more features within the regulations leads to
the conclusion that “other waters” will be broadly interpreted. While this rule was
supposed to provide clarity and certainty, it instead creates confusion and fear that the
agencies are going to exert authority over things typically within state or local
jurisdiction. (p. 2)

Agency Response:  See Agency Summary Response Essays 1.

Western Growers Association (Doc. #14130)

4.64  Within the rules and discussion surrounding the definition of “other waters” the EPA and

the Corps highlight that “evidence of a biological connectivity and the effect on waters
can be found by identifying resident aquatic or semi-aquatic species present in other
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waters and the tributary system.”*? Establishing jurisdiction using wildlife indicators, as
the EPA and Corp did when it used the Migratory Bird Rule, is beyond the Act’s intent,
language, and statutorily controlled jurisdictional reach. The primary purpose of the
statute is pollution prevention of waters, which are inextricably linked to hydrological
features, and while biological connections may serve as indicators of a significant
nexus/indicators of hydrological connectivity, they cannot replace such factors.
Biological connections inform rather than control.

In writing the proposed rule the agencies too often point to biological connectivity as a
potential single indictor of a significant nexus rather than using biological indicators to
research and document whether true hydrological connections exist which is clearly the
heart of any jurisdictional finding. Given the pervasiveness of the agencies use of
wildlife indicators we contend that the proposed rule should be struck down and
reconsidered in full. (p. 7)

Agency Response:  See Agency Summary Response Essay 10.

lowa Farm Bureau Federation (Doc. #15633.1)

4.65

As with tributaries and adjacent waters, the definitions of “other waters” has an unlimited
scope over waters which on a case-by-case basis, either alone or in combination with
other similarly situated waters, have a significant nexus to a traditional navigable water.
This category of water provides no practical description of the waters it intends to include
when making the significant nexus analysis. Neither the rule, nor the scientific advisory
board report provides a scientific method for determining which hydrologic connections
have a significant nexus to a traditional navigable water. (p. 11)

Agency Response:  See Agency Summary Response Essays 1, 5, 8, and 12.

National Sustainable Agriculture Coalition (Doc. #16357.1)

4.66

The preamble description of what constitutes “other waters” consists of page after page
of potential scientific indicators of physical, biological and chemical connections. See Id.
at 22,212-14. The possibilities are so numerous and broad that regulators will have no
difficulty finding a “significant nexus” for even the most minor wet spots when combined
with all similar features in the watershed.™® Farmers, on the other hand, can never know
with any confidence that any wet spot on their land is beyond the scope of “other waters”
jurisdiction. (p. 13)

Agency Response:  See Agency Summary Response Essays 1, 5, 8 and 12. The
fundamental premise of the final rule is that for a water to be a “water of the United
States” it must have a significant effect on the chemical, physical or biological
integrity of a traditional navigable water, an interstate water, or a territorial sea,
which are (a)(1) through (a)(3) water respectively. All other categories of the rule
are based upon a significant nexus with these three types of waters. The rule

12 proposed “Definition of ‘Waters of the United States” Under the Clean Water Act” 40 CFR 230.3

3 For example, “[flunctions of waters that might demonstrate a significant nexus include sediment trapping, nutrient
recycling, pollutant trapping and filtering, retention or attenuation of flood waters, runoff storage, export of organic
matter, export of food resources, and provision of aquatic habitat.” 79 Fed. Reg. at 22,213.
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recognizes that not all waters have the requisite connection to traditional navigable
waters, interstate waters, or the territorial seas sufficient to be determined
jurisdictional. While the proposed rule included a broad provision (paragraph
(a)(7) of the proposal) that allowed for a case-specific determination of significant
nexus for any water that was not categorically jurisdictional or excluded, in
consideration of comments expressing concern over the proposed approach, the
agencies have retained only in specified circumstances the current practice of case
specific significant nexus determinations. The agencies made changes to provide for
case-specific determinations under more narrowly targeted circumstances based on
the agencies’ assessment of the importance of certain specified waters to the
chemical, physical, and biological integrity of traditional navigable water, interstate
waters, and the territorial seas address concerns in the approach to “other waters.”
The final rule establishes two exclusive circumstances under which case-specific
evaluations will be made to determine whether or not a water has a “significant
nexus”, and is therefore a “water of the United States.” First, the rule identifies at
paragraph (a)(7) five subcategories of waters (prairie potholes, Carolina and
Delmarva bays, pocosins, western vernal pools in California, and Texas coastal
prairie wetlands) that the agencies have determined are “similarly situated” by rule
in a single point of entry watershed for purposes of a significant nexus
determination. Second, at paragraph (a)(8), the final rule identifies waters within
the 100 year floodplain of a water identified in (a)(1) through (a)(3) or within 4000
feet of the high tide line or ordinary high water mark of a water identified in
paragraphs (a )(1) through (5). As discussed in the Significant Nexus compendium,
the case specific analysis uses the modified definition of “significant nexus” in the
rule that includes a list of nine functions that may be analyzed for their effect that is
more than speculative or insubstantial. The agencies believe the clarity provided in
the rule along with the agencies existing resources allow landowners to identify
potentially covered waters on their property. As in current practice individual
requests for assistance can be directed to the local Regulatory Corps Offices
http://w3.saj.usace.army.mil/permits/HQAvatar/index.htm

Greene County Farm Bureau (Doc. #17007)

4.67

The definition or lack thereof for the “other waters” category also raises much concern.

It is difficult if not impossible to understand what is meant to fall within this category.
However, a review of the trend to include more features within the regulation leads to the
conclusion that “other waters” will be broadly interpreted. While this rule was supposed
to provide clarity and certainty, it instead creates confusion and fear that the agencies are
going to exert authority over things typically within state and local jurisdiction. (p. 2)

Agency Response:  See Agency Summary Response Essay 5.

Airports Council International - North America (Doc. #16370)

4.68

This category needs more clarification and definition; it is overly vague and subject to
interpretation, and it would appear to allow an overly inclusive interpretation. (p. 5)

Agency Response:  See Agency Summary Response Essay 5.
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Department of Public Works, City of Chesapeake, Virginia (Doc. #5612.1)

4.69 The EPA’s proposed expansion of the term other wetlands to other waters may be
overreaching. Changing the term other wetlands to other waters may create more
uncertainty and unpredictability within the regulated community. The term other waters
is more inclusive and may subject new additional features to cumbersome and resource
intensive case-specific significant nexus analysis. The term other waters may include
new features not previously regulated under the CWA such as ephemeral ditches and
purpose built stormwater management facilities which could expand regulatory oversight
under the CWA. The City of Chesapeake does not support the expansion of CWA
oversight to features such as stormwater management facilities, impoundments and
ditches. (p. 6)

Agency Response:  See Agency Summary Response Essay 3 and response 4.24
(Doc. #15484).

Gateway Water Management Authority (Doc. #10032)

4.70  The words “On a case-by-case basis” , while providing the US EPA, the Army Corps of
Engineers and the Los Angeles Regional Water Quality Control Board a necessary degree
of flexibility, are inherently unclear and provide little, if any guidance to the cities we
represent which are responsible for complying with and implementing the various water
quality measures. (p. 2)

Agency Response:  See Agency Summary Response Essay 5.

Illinois Fertilizer & Chemical Association (Doc. #15129)

4.71 A degree of “significance” measurement must be added to the “Significant nexus” test as
required by the U.S. Supreme Court. (p. 2)

Agency Response: See Agency Summary Response Essay 6.

American Wind Energy Association (Doc. #15208)

4.72  While the Agencies’ have defined “significant nexus,” they have failed to give any
direction as to what similarly situated waters are under this rule. In short, AWEA
disagrees with the Agencies’ proposed new definition as it will result in increased
uncertainty in the permitting process due to ambiguity related to its scope and minimally
decrease, if at all, the rate at which the Agencies must do case-by-case analysis. (p. 5)

Agency Response:  See Agency Summary Response Essays 1, 5 and 8.

Lower Colorado River Authority (Doc. #16332)

4.73  The example provided by EPA and USACE of non-similarly situated water includes an
exception large enough to render the example unhelpful. LCRA believes that, as
currently defined in the Proposed Rule, terms such as “sufficiently close” and
“sufficiently close together” will allow for inappropriately broad interpretations of
connectivity and, therefore, of jurisdiction. 79 Fed. Reg. at 22,214. (p. 10)

Agency Response:  See Agency Summary Response Essays 1, 5 and 8.
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4.74

Due to the lack of limitations on what constitutes an other water and a lack of clarity in
the definition of “significant nexus” to clearly explain the term “similarly situated,”
LCRA respectfully requests that EPA and USACE revise the Proposed Rule to include
appropriate and defined limitations on what could be considered a jurisdictional other
water. (p. 10)

Agency Response:  See Agency Summary Response Essays 1, 5, 6 and 8.

Partners in Amphibian and Reptile Conservation (Doc. #7499.1)

4.75

4.76

4.77

We have some questions in regard to terms and language used in the proposed rule. We
hope that these questions will be helpful to consider while crafting language related to
jurisdictional determinations for “other waters” in the final rule as it pertains to the
following areas:

e significant nexus
e Diological integrity
e present climatic condition

... “Other waters, including wetlands, are similarly situated when they perform similar
functions and are located sufficiently close together or sufficiently close to a “water of
the United States” so that they can be evaluated as a single landscape unit with regard to
their effect on the chemical, physical or biological integrity of a water identified in
paragraphs (s)(I) through (3) of this section.”

At what point does biological connectivity become a significant nexus (i.e., are there
established / defined criteria)? Many amphibian and reptile species use both traditionally
navigable waters (TNW) and other nearby bodies of water during their lives. For
example, some species may use TNW for adult habitat, but may breed and occasionally
forage in wetlands that may be kilometers away. Does one species or individual
exhibiting such behavior constitute a significant nexus? Or does it require several species
or a certain number of individuals? (p. 2)

Agency Response:  See Agency Summary Response Essay 10.

Does gene flow or migration within a population(s) constitute evidence of a significant
nexus between TNW and other small water bodies? (p. 2)

Agency Response:  See Agency Summary Response Essay 10.

What is meant specifically by the term “biological integrity”? This term could refer to
multiple components of an ecosystem and could be interpreted in a myriad of manners.
Is this definition focused primarily on physical, chemical, and/or geological components
of a system or rather on the organismal components? Does the EPA plan to develop a
standardized scoring metric to evaluate biological integrity? How large of a role will the
“biological integrity” component play in the determination of significant nexus? Given
that understanding individual, species, population, and community-level information
from a site often requires years of study, what are the expectations for a permittee in
documenting biological integrity? (p. 2)

Agency Response: The term “biological integrity” appears in the Congressional
declaration of the goals for the Clean Water Act. In order to interpret the scope of
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4.78

jurisdictional waters of the United States to support this goal, the agencies have
focused on the concept of significant nexus, as established and refined by the
Supreme Court. In order to determine if a water has a significant nexus with a
traditional navigable water, interstate water, or territorial sea, that water’s
functions must be evaluated in relation to the (a)(1)-(a)(3) water. One of those
functions, ((¢)(5)(I)) includes “provision of life cycle dependent aquatic habitat (such
as foraging, feeding, nesting, breeding, spawning, or use as a nursery area) for
species located in a water identified in paragraphs (a)(1) through (3) of this
section.” Evidence of a significant nexus to the biological integrity on downstream
waters can be found by identifying: resident aquatic or semi-aquatic species present
in the case-specific water and the tributary system (e.g., amphibians, aquatic and
semi-aquatic reptiles, aquatic birds); whether those species show life-cycle
dependency on the identified aquatic resources (foraging, feeding, nesting, breeding,
spawning, use as a nursery area, etc.); and whether there is reason to expect
presence or dispersal around the case-specific water, and if so whether such
dispersal extends to the tributary system or beyond or from the tributary system to
the case-specific water. Factors influencing effect on biological integrity include
species’ life history traits, species’ behavioral traits, dispersal range, population size,
timing of dispersal, distance between the case-specific water and a traditional
navigable water, interstate water, or the territorial seas, the presence of habitat
corridors or barriers, and the number, area, and spatial distribution of habitats.
Non-aquatic species or species such as non-resident migratory birds do not
demonstrate a life cycle dependency on the identified aquatic resources and are not
evidence of biological connectivity for purposes of this rule. This function ((c)(5)(I))
is consistent with both Congress’ stated goal of restoring and maintaining the
physical, chemical and biological integrity of the Nation’s waters and appellate cases
interpreting the significant nexus standard. See Technical Support Document for
the agencies’ scientific and legal interpretation of significant nexus.

Due to regional variability, the agencies do not anticipate developing standardize
scoring metrics or other universal quantitative measure for evaluating significant
nexus.

How do rare or at risk species affect the biological integrity of a system? Will there be a
certain metric of rarity that will be used during review (e.g., IUCN Red List, NatureServe
rankings, listings under the Endangered Species Act)? Is the extirpation of a rare species,
even if it was only found in low numbers prior to the loss, detrimental to the biological
integrity of a system? Likewise, does a shift in species abundance and community
composition signal a loss of biological integrity? Or is it simply a shift to another form
of biological integrity? (p. 2)

Agency Response: As stated in the preamble, population size is included in the list
of factors influencing biological connectivity under a significant nexus evaluation. A
limited or at-risk population may be a consideration within this factor, but would
not in and of itself constitute significance for the purposes of CWA jurisdiction.
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Rock the Earth (Doc. #12261)

4.79

Under the new Rule, “other waters” will be jurisdictional on a “case-specific basis.”
However, the case specific analysis of the other waters’ nexus applies only to its nexus to
(@)(2) - (a)(3) waters and excludes consideration of waters with a significant nexus to
tributaries and adjacent waters.** The EPA should expand its definition of “other waters”
to include those waters which have a significant nexus to jurisdictional tributaries and
adjacent waters. The legislative intent behind the Clean Water Act and the importance of
a water’s functional contribution to the hydrologic system dictate that this definition
requires expansion. (p. 11)

Agency Response:  The fundamental premise of the final rule is that for a water
to be a “water of the United States” it must have a significant effect on the chemical,
physical or biological integrity of a traditional navigable water, an interstate water,
or a territorial sea, which are (a)(1) through (a)(3) water respectively. All other
categories of the rule are based upon a significant nexus with these three types of
waters, whether determined to be jurisdictional in all cases meeting the defined
criteria (such as sections (a)(4) through (a)(6), or subject to a case-specific analysis
(such as sections a(a)(7) and (a)(8). The agencies believe this approach is consistent
with the CWA as interpreted by the Supreme Court. See the Technical Support
Document for the agencies’ legal interpretation.

Cahaba River Society (Doc. #12827)

4.80

This “or” not “and” distinction is extremely important in making determinations about
the definition of “other waters”. Therefore, the language of the proposed rule should
reflect the more inclusive form of definition for purposes of determination of a
“significant nexus” and for definition of jurisdictional waters or “other waters”. (p. 2)

Agency Response: It is clear that Congress intended the CWA to “restore and
maintain” all three forms of “integrity,” 33 U.S.C. § 1251(a), so if any one is
compromised then that is contrary to the statute’s stated objective. It would subvert
the objective if the CWA only protected waters upon a showing that they had effects
on every attribute of the integrity a traditional navigable water, interstate water, or
the territorial sea. Case-specific determinations of significant nexus require (a)(7) or
(2)(8) waters to be evaluated either alone, or in combination with other similarly
situated waters in the region. The agencies’ definition of significant nexus is based
upon the language in SWANCC and Rapanos. The definition is also consistent with
current practice, where field staff evaluate the functions of the waters in question
and the effects of these functions on downstream waters. In order to add clarity to
the definition of significant nexus, the agencies have listed in the definition the
functions that will be considered in a significant nexus analysis. These functions are
consistent with the agencies’ scientific understanding of the functioning of aquatic
ecosystems. A water does not need to perform all of the functions listed in
paragraph (c)(5) in order to have a significant nexus. The final rule makes clear that

! Definition of “Waters of the United States” Under the Clean Water Act, 79 Fed. Reg. 22188, 22211 (proposed
Apr. 21, 2014) (to be codified as 40 CFR Parts 110, 112, 116, et al.).
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a water has a significant nexus when any single function or combination of functions
performed by the water, alone or together with similarly situated waters in the
region, contributes significantly to the chemical, physical, or biological integrity of
the nearest water identified in paragraphs (a)(1) through (3).

Hackensack Riverkeeper, Hudson Riverkeeper, Milwaukee Riverkeeper, NY/NJ Baykeeper and
Raritan Riverkeeper (Doc. #15360)

4.81 Waters of the United States include all tributaries to navigable or commercial waters, and
all wetlands contiguous to navigable or commercial waters and all wetlands possessing a
significant nexus — including a significant nexus to tributaries — to navigable or
commercial waters. We thus recommend that type (vii) waters, i.e., those waters that “on
a case---specific basis” that “alone, or in a combination with other similarly situated
waters, included wetlands, located in the same region, have a significant nexus to a water
identified in paragraphs (I)(1)(i) through (iii) of this section” be amended to include other
waters with a significant nexus to a water identified in paragraphs (1)(1)(i) through (vi).

The Agencies clearly intend that tributaries to tributaries, tributaries to covered wetlands
and wetlands with a nexus to tributaries are definitional Waters of the United States --- ---
especially when considering the SAB Report. However, the text of the definition
introduces the possibility that type (iv), (v), (vi) and (vii) waters will not be ruled
jurisdictional if their direct connection is only to other type (iv), (v), (vi) and (vii) waters.
Therefore, we recommend that the Agencies rewrite the definition to read:

8401.11 General Definitions

(iv) All impoundments of waters identified in this section;

(v) All tributaries of waters identified in this section;

(vi) All waters, including wetlands, adjacent to a water identified in this section; and

(vii) On a case---specific basis, other waters, including wetlands, provided that those
waters alone, or in combination with other similarly situated waters, including wetlands,
located in the same region, have a significant nexus to a water identified in this section.

(p. 13)
Agency Response:  See response 4.79 (Doc. #12261).

Delaware Riverkeeper Network (Doc. #15383)

4.82 The proposed definition of “other waters” excludes some water bodies that affect
downstream waters. “Other waters” should be identified via a flowpath approach or by
considering the movement of aquatic biota since distance should not be the primary
metric. The exclusion of “other waters” that are not geographically proximate is not
supported by science as they may affect downstream waters.™ (p. 3-4)

> Memorandum from Dr. Rodewald to Dr. Allen, Regarding Comments to the chartered SAB on the Adequacy of
the Scientific and Technical basis of the Proposed Rule Titled “Definition of ‘Waters of the United States” Under the
Clean Water Act.” (Sept. 2, 2014).
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Agency Response: The rule recognizes that not all waters have the requisite
connection to traditional navigable waters, interstate waters, or the territorial seas
sufficient to be determined jurisdictional. The agencies establish a threshold for
case-specific significant nexus determinations because the Supreme Court has been
clear that CWA jurisdiction is not without limit. Based on the agencies’ extensive
experience, and applying the best available science, the agencies conclude that the
threshold described by (a)(8) reasonably identifies the areas in which waters have
been determined to have a significant nexus and appropriately establishes the limits
of CWA jurisdiction under this case-specific provision. This approach also supports
the goal of providing greater clarity to the public. The agencies decided that it is
important to promulgate a rule that not only protects the most vital of our Nation’s
waters, but one that is practical and provides sufficient limits so that the public
reasonably understands where CWA jurisdiction ends. The case specific analysis
uses the modified definition of “significant nexus” in the rule that includes a list of
nine functions that may be analyzed for their effect that is more than speculative or
insubstantial. One of those functions, ((¢)(5)(I)) includes “provision of life cycle
dependent aquatic habitat (such as foraging, feeding, nesting, breeding, spawning,
or use as a nursery area) for species located in a water identified in paragraphs
(a)(1) through (3) of this section.” This function encompasses far more than mere
migration of species, and the preamble is explicit that migratory species are not a
consideration. Evidence of an effect on biological integrity and the effect on waters
can be found by identifying: resident aquatic or semi-aquatic species present in the
case-specific water and the tributary system (e.g., amphibians, aquatic and semi-
aquatic reptiles, aquatic birds); whether those species show life-cycle dependency on
the identified aquatic resources (foraging, feeding, nesting, breeding, spawning, use
as a nursery area, etc.); and whether there is reason to expect presence or dispersal
around the case-specific water, and if so whether such dispersal extends to the
tributary system or beyond or from the tributary system to the case-specific water.
Factors influencing an effect on biological integrity include species’ life history
traits, species’ behavioral traits, dispersal range, population size, timing of
dispersal, distance between the case-specific water and a traditional navigable
water, interstate water, or the territorial seas, the presence of habitat corridors or
barriers, and the number, area, and spatial distribution of habitats. Non-aquatic
species or species such as non-resident migratory birds do not demonstrate a life
cycle dependency on the identified aquatic resources and are not evidence of
biological connectivity for purposes of this rule. This function ((c)(5)(1)) is consistent
with both Congress’ stated goal of restoring and maintaining the physical, chemical
and biological integrity of the Nation’s waters and appellate cases interpreting the
significant nexus standard. See Technical Support Document for the agencies’
scientific and legal interpretation of significant nexus.

Eastern Municipal Water District (Doc. #15544)

4.83 “Other waters” that have a “significant nexus” to jurisdictional waters are also vague and
can extend to vast geographical areas where waters are “similarly situated” to trigger
definition as waters of the U.S. EMWD’s entire service area lies within a Level 11
Ecoregion where “other waters” would categorically be considered jurisdictional and all
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“similarly situated” water would be collectively defined as jurisdictional. EMWD and
other permittees deserve a definitive and more science-based definition of these terms in
order to effectively comply with permit requirements. The rule proposes no criteria to
define “significant nexus” other than reciting Justice Kennedy’s opinion that it should be
something more than “speculative or insubstantial.” However, the rule consciously
lowers the bar for determining a significant nexus by stating that a nexus “significantly
affects the chemical, physical, or biological integrity” of a downstream water, as opposed
to Justice Kennedy’s opinion that the significant nexus affect all three. (p. 6)

Agency Response: See Agency Summary Response Essays 1, 6 and 17. See also
response 4.2 (Doc. #13024). While the agencies considered identifying ecoregions as
the appropriate spatial scale at which to consider similarly situated waters, the
agencies determined that the single point of entry watershed is a reasonable and
technically appropriate scale for identifying “in the region” for purposes of the
significant nexus standard. A single point of entry watershed is the drainage basin
within whose boundaries all precipitation ultimately flows to the nearest single
traditional navigable water, interstate water, or the territorial sea. The agencies
determined that because the movement of water from watershed drainage basins to
coastal waters, river networks, and lakes shapes the development and function of
these systems in a way that is critical to their long-term health, the watershed is a
reasonable and technically appropriate way to identify the scope of waters that
together may have an effect on the chemical, physical, or biological integrity of a
particular traditional navigable water, interstate water, or territorial sea. The
watershed includes all streams, wetlands, lakes, and open waters within its
boundaries. Using the watershed that flows to the nearest single traditional
navigable water, interstate water, or territorial sea is consistent with court decisions
that these waters are the ultimate focus of CWA protections. Using the single point
of entry watershed ensures that any analysis of significant nexus is appropriately
connected to these touchstone waters. Because the movement of water from
watershed drainage basins to coastal waters, river networks, and lakes shapes the
development and function of these systems in a way that is critical to their integrity,
using a watershed as the framework for conducting significant nexus evaluations is
scientifically supportable. Watersheds are generally regarded as the most
appropriate spatial unit for water resource management. Anthropogenic actions
and natural events can have widespread effects within the watershed that
collectively impact the integrity and quality of the relevant traditional navigable
water, interstate water, or the territorial sea. The functions of the contributing
waters are inextricably linked and have a cumulative effect on the integrity of the
downstream traditional navigable water, interstate water, or the territorial sea. For
these reasons, it is more appropriate to conduct a significant nexus analysis at the
watershed scale than to focus on a specific site, such as an individual stream
segment. See proposal Appendix A, Scientific Analysis, 79 FR 22246, Science
Report, and Technical Support Document.

National Barley Grow Association (Doc. #15627)

4.84 The Proposed Rule asks for comments on whether to conclude by rule that certain types
of “other waters,” including prairie potholes and perhaps other categories of waters, have

80



Clean Water Rule Response to Comments — Topic 4: Other Waters

significant nexus and should ALL be considered jurisdictional under the Clean Water
Act. This is an example of the ambiguous language that suggests broad expansion of
federal authority under the Clean Water Act. A small pool of water that may or may not
appear annually, where water does not stand permanently, is a far cry from what is
generally considered “wetlands” or “navigable waters” and thus, jurisdictional. This
definition needs substantial narrowing. (p. 5)

Agency Response:  See response 4.1(Doc. #16386)

The Property Which Water Occupies (Doc. #8610)

4.85

If the Rules were intended to clarify jurisdiction under the CWA, they would recognize
jurisdiction is not a dichotomy of either no protection for water, or complete control over
private property. Any CWA jurisdiction beyond navigable waters must be limited to that
which is necessary to protect the quality of downstream public/navigable waterways; the
presence of water alone does not and cannot invoke CWA jurisdiction. Outside of
navigable water, CWA jurisdiction does not exist without a real threat to navigable
waters; even then, only those land uses necessary to prevent real threats to downstream
waters could invoke jurisdiction. The parameters for when jurisdiction could be invoked
over private lands — which may be covered at times by water — remain ambiguous and as
written establishes and arbitrary and capricious standard for invoking the CWA. The
Rules fail to clarify this standard and instead create an arbitrary standard for a Federal
Agency or Private Citizen to invoke CWA jurisdiction. (p. 15-16)

Agency Response: The fundamental premise of the final rule is that for a water to
be a “water of the United States” it must have a significant effect on the chemical,
physical or biological integrity of a traditional navigable water, an interstate water,
or a territorial sea, which are (a)(1) through (a)(3) water respectively. All other
categories of the rule are based upon a significant nexus with these three types of
waters, whether determined to be jurisdictional in all cases meeting the defined
criteria (such as sections (a)(4) through (a)(6), or subject to a case-specific analysis
(such as sections a(a)(7) and (a)(8). The agencies believe this approach is consistent
with the CWA as interpreted by the Supreme Court. See the Technical Support
Document for the agencies’ legal interpretation. The rule recognizes that not all
waters have the requisite connection to traditional navigable waters, interstate
waters, or the territorial seas sufficient to be determined jurisdictional. Aside from
explicitly listing waters not considered jurisdictional, the final rule establishes case-
specific provisions for certain categories of specified waters at (a)(7), and waters
within a specific threshold at (a)(8). These changes coupled with additional
exclusions, reflect the agencies’ intent to only cover waters with significant effect on
an (a)(1) through (a)(3) water.

The rule places limits on which waters could be subject to a case-specific significant
nexus determination, in recognition that case-specific analysis of significant nexus is
resource-intensive and to reflect the consideration for the body of science that exists.
By not determining that any one of the waters available for case-specific analysis is
jurisdictional by rule, the agencies are recognizing the gradient of connectivity that
exists and will assert jurisdiction only when that connection and the downstream
effects are significant and more than speculative and insubstantial.
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The rule has expanded the section on waters that are not considered waters of the
United States, including many of the features listed in the comment, such as
artificial lakes and ponds created in dry land, water-filled depressions incidental to
mining or construction, constructed grassed waterways and non-wetland swales,
and stormwater and wastewater detention basins constructed in dry land.

AES-US Services (Doc. #3242)

4.86 Please clarify how a facility should report releases to “other waters” when such waters
are not clearly defined as jurisdictional. (p. 1)

Agency Response:  The scope of regulatory jurisdiction in this rule is narrower
than that under the existing regulation. Fewer waters will be defined as “waters of
the United States” under the rule than under the existing regulations, in part
because the rule puts important qualifiers on some existing categories such as
tributaries. The “other waters” concept arises directly from Justice Kennedy’s
opinion, and the agencies believe the limited use of case specific determinations in
(a)(7) and (a)(8) are necessary to restore and maintain the chemical, physical, or
biological integrity of our Nation’s waters, is not overly broad and is consistent with
judicial holdings. The rule provides more regulatory certainty by narrowing the
scope of waters that can be assessed under a case-specific significant nexus
evaluation as compared to the proposal. The rule does not affect the reporting
requirement for spills and the procedures for reporting are outside the scope of this
rule. If a spill has occurred into any water, the National Response Center (NRC)
should be notified, regardless of the jurisdictional status of the water. The NRC is
the federal government’s national communications center, which is staffed 24 hours
a day by U.S. Coast Guard officers and marine science technicians. The NRC is the
sole federal point of contact for reporting all hazardous substances releases and oil
spills. The NRC receives all reports of releases involving hazardous substances and
oil that trigger federal notification requirements under several laws. The number is
1-800-424-8802.

4.2. BASIS FOR JURISDICTION BY RULE

Agency Summary Response

The fundamental premise of the final rule is that for a water to be a “water of the United States”
it must have a significant effect on the chemical, physical or biological integrity of a traditional
navigable water, an interstate water, or a territorial sea, which are (a)(1) through (a)(3) water
respectively. All other categories of the rule are based upon a significant nexus with these three
types of waters, whether determined to be jurisdictional in all cases meeting the defined criteria
(such as sections (a)(4) through (a)(6), or subject to a case-specific analysis (such as sections
a(@)(7) and (a)(8). The agencies believe this approach is consistent with the CWA as interpreted
by the Supreme Court. With respect to the “other waters” category, the agencies have retained
only in specified circumstances the current practice of case specific significant nexus
determinations. The final rule establishes two exclusive and readily identifiable circumstances
under which case-specific evaluations will be made to determine whether or not a water has a
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“significant nexus”, and is therefore a “water of the United States.” First, the rule identifies at
paragraph (a)(7) five subcategories of waters (prairie potholes, Carolina and Delmarva bays,
pocosins, western vernal pools in California, and Texas coastal prairie wetlands) that the
agencies have determined are “similarly situated” by rule in a single point of entry watershed for
purposes of a significant nexus determination. Second, at paragraph (a)(8), the final rule
identifies waters within the 100 year floodplain of a water identified in (a)(1) through (a)(3) or
within 4000 feet of the high tide line or ordinary high water mark of a water identified in
paragraphs (a )(1) through (5). Additionally, the final rule does limit which waters can be
determined similarly situated and prohibits waters that fall under separate paragraphs to be
considered similarly situated with waters covered by another paragraph in the case specific
analysis. These limitations in the final rule clarify that the agencies intend to regulate just those
waters which have a significant nexus to (a)(1) through (a)(3) waters. These two circumstances
under which case-specific evaluations will be made to determine significant nexus were
identified using today’s science and the law, and in response to public comments that encouraged
the agencies to ensure more consistent determinations and reduce the complexity of conducting
jurisdictional determinations. Under the significant nexus standard articulated in the Supreme
Court opinions, waters are “waters of the United States” if they significantly affect the chemical,
physical, or biological integrity of traditional navigable waters, interstate waters, or the territorial
seas.

Specific Comments

National Association of State Foresters (Doc. #14636)

4.87  While the concepts of significant nexus, ecoregion, and other situated waters attempt to
address scale and specific conditions, they tend to produce generalized findings and
potentially unnecessary conclusions about the need for federal jurisdiction. Due to the
high variability in water features across the United States, the rule should provide some
flexibility for regional or state-specific criteria rather than a one size fits all national
standard. Such an approach is needed to maintain the role of local knowledge and to
provide managers with flexibility while ensuring program consistency. (p. 2)

Agency Response: The Agencies agree that some flexibility is needed to account
for regional differences in aquatic resources. The final rule provides more clarity
regarding definitions and categories of waters jurisdictional by rule, while also
retaining flexibility for the Agencies (or State, under 404(g)) to make case-specific
determinations of jurisdiction in (a)(7) and (a)(8), based on significant nexus.

As stated in the preamble, the agencies support using data (such as floodplain,
LIDAR, and topographic maps) generated by States and local governments, as well
as efforts by States and tribes to protect under their own laws any additional waters,
including locally special waters that may not be within the Federal interests of the
CWA as the agencies have interpreted its scope in this rule.

State of Idaho (Doc. #9834)

4.88 While the Proposed Rule and related preamble are clear that “other waters” may be
jurisdictional, they are not clear about how, when, or in which circumstances EPA and
the Corps will perform case-by-case analyses to determine the jurisdictional status of
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such waters. This lack of clarity could be interpreted to mean that the status of all “other
waters” is unknown until EPA and the Corps determine otherwise at some unnamed point
in the future. This result leaves landowners and users in limbo regarding the status of
“other waters” located on their property and runs counter to the Proposed Rule’s stated
purpose of increased clarity. It potentially leaves landowners in the position of having to
prove “other waters” located on their property are non-jurisdictional should they desire to
develop their land, or risk the possibility of incurring fines and other penalties. This
uncertainty will negatively affect property values and beneficial land use projects. (p. 3)

Agency Response: See Agency Summary Response Essays 1 and 5.

New Mexico Department of Agriculture (Doc. #13024)

4.89

Because the catch-all category other waters includes case-by-case jurisdictional
determinations, many stakeholders are apprehensive about the duration of these
processes. Moreover, the path EPA has proposed could create substantial backlogs and
force agricultural producers to postpone activities that may require a jurisdictional
determination thus leading to a potential delay in agricultural production and economic
losses.

In addition to the duration of the process, stakeholders are unclear of the steps involved in
the jurisdictional determination and still have many questions. Will the Corps be the sole
agency responsible for making determinations or will they consult with external experts?
Will the process take into consideration economic activity that could be disrupted? How
will stakeholders be notified if their operations occur on or near a jurisdictional water?
Will stakeholders have the right to request an appeal?

To help mitigate these concerns, NMDA requests written guidance for agricultural
producers that would clarify how to proactively determine if they may have jurisdictional
waters on or near their owned or leased property.

The Federal Register notice for this proposed rule specifically states, ““ ...To improve
efficiencies, the EPA and Corps are working in partnership with states to develop new
tools and resources that have the potent al to improve precision of desk based
jurisdictional determinations ...(79 FR 22195).” As of yet, the tools mentioned in this
passage are unknown to NMDA. These tools as well as those that help the regulated
proactively determine jurisdiction should be made available as soon as possible. Will
these tools and resources be shared with the regulated community prior to the final rule
publication? Additionally, NMDA requests clarification on how these tools and
resources will help stakeholders ensure their compliance. (p. 7)

Agency Response: See Agency Summary Response Essay 5. The Agencies
recognize of the vital role of farmers in providing the nation with food and fiber and
are sensitive to their concerns. The proposed rule included a broad provision
(paragraph (a)(7) of the proposal) that allowed for a case-specific determination of
significant nexus for any water that was not categorically jurisdictional or excluded.
In consideration of comments expressing concern over the proposed approach, the
agencies made changes to provide for case-specific determinations under more
narrowly targeted circumstances based on the agencies’ assessment of the
importance of certain specified waters to the chemical, physical, or biological
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integrity of traditional navigable water, interstate waters, and the territorial seas.
The agencies believe that the rule will result in a reduction of case-specific
determinations which was achieved by making tributaries and adjacent waters
jurisdictional by rule coupled with limits on the two types of categories of waters
that require a case-specific analysis. Therefore, the Agencies do not foresee an
increase in delays due to workload on jurisdictional determinations. The Agencies
believe the final rule will simplify the process of making jurisdictional
determinations.

Further, this rule does not affect the exemptions provided in the Clean Water Act in
Section 404(f)(1) (33 U.S.C. 8§ 1344(f)(1)) exempts many normal farming activities
from the Section 404 permitting requirement. The Agencies believe the changes
reflected in the final rule will minimize delays and costs, and improve predictability
and consistency for landowners and regulated entities

North Carolina Department of Agriculture and Consumer Services (Doc. #14747)

4.90

NCDA&CS is concerned about the category of jurisdictional waters detailed in (a)(7).
The “other waters” category is the most nebulous, and relies almost exclusively on the
opinion of the regulator. This category is highly likely to include waters that were not
intended to be jurisdictional by the CWA or the Supreme Court. NCDA&CS is opposed
to the inclusion of this category in the rule. If included in the final rule, the parameters
under which an “other water” will be jurisdictional need to be far more clearly defined.

Additionally, the wording in this category causes concerns about how the significant
nexus test will be demonstrated in the field. Will waters be evaluated on an individual
basis, or will one water body be evaluated, and then used to lump all other nearby water
bodies into jurisdiction? A water body should not be jurisdictional merely because it is
near another water body that met the significant nexus test.

The proposed rule also appears to allow for a situation where many small water bodies
which individually do not have a significant nexus are aggregated until the insignificant
connections add up to some minimal level of connection. Because the number of waters
and geographic area to be considered are undefined, concern exists a large increase in
jurisdiction could result from this proposed change.

These issues lead to the concern that the “other waters” category is an expansive catch-all
meant to capture as many waters as possible. If “other waters” are included as a category
in the final rule, all “other waters” should meet the significant nexus test individually or
be excluded from jurisdiction. (p. 4)

Agency Response: See Agency Summary Response Essays 1, 5, 9, 6, and 8 . See
response 4.61 (Doc. #7930). The concept that a water either alone or in combination
with similarly situated waters in the region may have a significant nexus on a
downstream navigable water, interstate water or territorial sea arises directly from
Justice Kennedy’s opinion. Consistent with the observation of the U.S. Court of
Appeals for the Fourth Circuit in Precon, limiting consideration of significant nexus
to the effect of single waters would result in “death by a thousand cuts” to the
integrity of downstream waters.
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North Carolina Department of Environment and Natural Resources (Doc. #14984)

491

NCDENR recommends, at a minimum:

e Deletion of the “other waters” provision, which pulls into the definition, based on
site specific characteristics when none of the other criteria are met, waters which
clearly should remain in the ambit of the state regulators because currently it is
clear from the already ample breadth of the rule that the significance of any nexus
of such water would be minimal. 33 CFR 328.3(a)(7), 40 CFR 110.1(I)(vii), 40
CFR 112.2(1)(vii), 40 CFR 116.3(I)(vii), 40 CFR 117. I(i)(I)(vii), and 40 CFR
122.2(a)(7) (p. 7)

Agency Response: See Agency Summary Response Essays 1 and 6. See response
4.90 (Doc. #14747).

Great Lakes Indian Fish and Wildlife Commission (Doc. #15048)

4.92

The use of science to define a “significant nexus” is appropriate and is supported by the
available scientific literature. However, as the Federal Register notice acknowledges,
“significant nexus” is not a scientific term. Although science should remain a
fundamental part of determinations related to “other waters,” the law does not appear to
prohibit using a connection to commerce as a relevant consideration when determining
“significant nexus”. Clearly however, the commerce connection must go beyond the use
of the waterbody by migratory birds.

The Federal Register notice for this rulemaking states that the EPA and the Army Corps
are not proposing any changes to how waters under subsection (s)(1) are determined, that
is, they will continue to define those waters as those subject to regulation under sections 9
and 10 of the Rivers and Harbors Act, and by applicable federal court decisions. The
waterbodies currently defined as subsection (s)(1) waters encompass a relatively small
number of large waterbodies (primarily rivers and some large lakes) that have a fairly
obvious commerce connection.

Until the SWANCC decision and under the current definition of “waters of the US,” the
EPA and the Army Corps examined interstate or foreign commerce in their evaluations of
smaller waterbodies that may not have as obvious a connection to commerce (subsection
(s)(3) of the existing regulation). According to the Supreme Court in the SWANCC case
however, the connection to interstate commerce provided by the use of a waterbody by
migratory birds is not sufficient to trigger the assertion of Clean Water Act jurisdiction.

There should remain some level of interstate or foreign commerce — greater than
migratory bird use but less than traditional notions of navigability under the Rivers and
Harbors Act — that should qualify a waterbody as a water of the US. A water otherwise
falling into the “other waters” category should be analyzed not only for its chemical,
physical and/or biological connection to downstream waters, but also for its use or
potential use in commerce. Commercial sale of fish or wild rice from that water,
particularly by tribal members exercising treaty rights, are considerations that should be
explicitly included as factors in making determinations about the status of “other waters”
under the Act. Including such a provision would give effect to the interstate commerce
connection, one that appears to be greatly diminished under the rule as proposed. (p. 3-4)
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Agency Response: See Agency Summary Response Essays 1 and 11. All waters
protected by the significant nexus standard fall within the federal government’s
authority under the Commerce Clause because they are traditional navigable
waters, interstate waters, or the territorial seas or because they play an important
role in restoring and maintaining the chemical, physical, and biological integrity of
traditional navigable waters, interstate waters, and the territorial seas. See
Technical Support Document.

North Dakota Office of the Governor, et al. (Doc. #15365)

4.93

Most fundamentally, EPA’s definition of nexus makes no sense with respect to actual
federal jurisdiction over remote waterbodies.

The significant nexus criterion makes sense in recognizing a federal jurisdiction over the
quality of tributary water or neighboring waters at the confluence with navigable waters
related to interstate commerce, and which affect the quality of those waters. EPA’S
proposed definitions do not provide jurisdictional clarity, they only expand jurisdiction.

However, it is difficult to argue that CWA jurisdiction does not allow federal regulatory
limitations (with reference to specific standards) on entry of pollutants into clearly
delineated federal (navigable) waters at the confluence of the tributary with those waters.
It is quite another matter, however, to claim federal jurisdiction over the influent tributary
upstream of the confluence, and apply the same standards to that waterbody as to the
navigable stream — and then subsequently expand the federal jurisdiction and the same
standards to tributaries feeding the influent tributary in a chain of dependent jurisdictions
all the way up to and including agricultural ditches. It is the cumulative effect of
upstream management, which affects navigable streams related to interstate commerce
and which affects federal interests, not the individual upstream tributaries themselves.
Upstream tributaries, which are not directly influent to navigable waters, belong under
State jurisdiction to allow for flexibility in managing upstream water-use impact
problems and their effects on State and local priorities. (p. 13)

Agency Response: As stated in the preamble, the agencies have determined that
the scope of regulatory jurisdiction in the final rule is narrower that under
previously existing regulation. The fundamental premise of the final rule is that for
a water to be a “water of the United States” it must have a significant effect on the
chemical, physical or biological integrity of a traditional navigable water, an
interstate water, or a territorial sea, which are (a)(1) through (a)(3) water
respectively. All other categories of the rule are based upon a significant nexus with
these three types of waters, whether determined to be jurisdictional in all cases
meeting the defined criteria (such as sections (a)(4) through (a)(6), or subject to a
case-specific analysis (such as sections a(a)(7) and (a)(8). The agencies believe this
approach is consistent with the CWA as interpreted by the Supreme Court and
support by the Science Report and the SAB review of that report. . The agencies
also believe that this approach is consistent with the express intent of Congress that:
“Water moves in hydrologic cycles and it is essential that discharge of pollutants be
controlled at the source.” S. Rep. No. 414, 92d Cong., 1st Sess. 77 (1971). See the
Technical Support Document for the agencies’ legal interpretation. Best available
science supports the significant effect that waters outside of the narrower limits of
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adjacency can have on downstream waters, and therefore should be evaluated for
jurisdiction, where not otherwise excluded.

Wyoming Department of Environmental Quality (Doc. #16393)

4.94

The handling of isolated waters is also made substantially less clear by the proposed rule.
Subsequent to the SWANCC decision, isolated waters have not been considered
jurisdictional because they lack a connection to navigable waters. Under the proposed
rule, isolated waters may or may not be jurisdictional depending upon some yet to be
determined analysis of the effect of “similarly situated” isolated waters in the area.

The proposed rule should be withdrawn and re-written based upon the clear concepts in
the Rapanos plurality opinion rather than the much more ambiguous “significant nexus”
concepts settled upon by the agencies in this rulemaking. In the alternative, the
significant nexus test should be refined to include procedures to evaluate the actual flow
and significance of the effects of individual tributaries on downstream navigable waters,
rather than relying simply on connectivity, however tenuous. And unless they are by
themselves navigable or cross state boundaries, the proposed rule should treat isolated
waters as non jurisdictional precisely because they are hydrologically isolated from
downstream navigable waters. The proposed rule could be made considerably clearer
and easier to implement if “other waters” were presumed to be non jurisdictional unless
affirmatively shown in a case-specific analysis to have a significant effect on downstream
navigable waters. (p. 4-5)

Agency Response: Under the final rule, an interstate commerce connection absent
a connection to a traditional navigable water, interstate water or territorial sea is
not sufficient to meet the definition of “waters of the United States.” The
fundamental premise of the final rule is that for a water to be a “water of the United
States” it must have a significant effect on the chemical, physical or biological
integrity of a traditional navigable water, an interstate water, or a territorial sea,
which are (a)(1) through (a)(3) water respectively. All other categories of the rule
are based upon a significant nexus with these three types of waters, whether
determined to be jurisdictional in all cases meeting the defined criteria (such as
sections (a)(4) through (a)(6), or subject to a case-specific analysis (such as sections
a(a)(7) and (a)(8). The agencies believe the limited use of case specific
determinations in (a)(7) and (a)(8) are necessary to restore and maintain the
chemical, physical, or biological integrity of our Nation’s waters. The agencies
believe this approach is consistent with the CWA as interpreted by the Supreme
Court and support by the Science Report and the SAB review of that report.

Department of Health and Environmental Control, State of South Carolina (Doc. #16491)

4.95

As a report prepared for the Environmental Council of States (ECOS)™ and others have
noted, the Proposed Rule represents a significant shift in the legal justification which the
Agencies use to assert CWA jurisdiction. Under the existing regulations, jurisdiction is

1® The American College of Environmental Lawyers (ACOEL) prepared a report (ACOEL Memo on Waters of the
U.S. Under the CWA) for ECOS members that was released to the public on September 15, 2014.
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4.96

based on the potential scope of authority under the Commerce Clause. Hence, the
regulations discuss waters, “which could affect interstate or foreign commerce...”*’ It
was this connection to the Commerce Clause in SWANCC the led the Corps to assert
jurisdiction over non-navigable intrastate waters that were used by migratory birds. The
Corps’ reasoning was that the amount of money spent annually on recreational pursuits
relating to migratory birds had a significant effect on interstate commerce. This
concerned the Supreme Court and led the plurality to explain that “the Corps’
interpretation stretches the outer limits of Congress’s commerce power and raises
difficult questions about the ultimate scope of that power.”*8

With the Proposed Rule, the Agencies have shifted the focus of jurisdiction from the
Commerce Clause to Justice Kennedy’s concurring opinion in Rapanos. In Rapanos,
Justice Kennedy’s concurring opinion posits the “significant nexus” approach to asserting
CWA jurisdiction. The significant nexus test requires a finding that “wetlands, either
alone or in combination with similarly situated lands in the region, significantly affect the
chemical, physical, and biological integrity of other covered waters more readily
understood as navigable.”*°

Accordingly, the Proposed Rule defines jurisdiction based on the significant nexus test.
Thus, while the current regulations define “other waters” as being jurisdictional based on
whether or not they could affect interstate or foreign commerce, the new test for
determining jurisdiction for “other waters under the Proposed Rule is whether they have
a significant nexus to jurisdictional waters.

This represents a significant departure in the underlying jurisdictional analysis that runs
throughout the Proposed Rule and SCDHEC believes that the Agencies have taken this
approach to assert CWA jurisdiction to the maximum extent. (p. 2)

Agency Response:  See response 4.93 (Doc. #15365).

Perhaps the most significant change the Agencies are proposing concerns the hew
approach to “other waters.” The existing regulations extend CWA jurisdiction to “other
waters” as follows:

“All other waters such as intrastate lakes, rivers, streams (incindifig intermittent streams),
mudflats, Sandflats, wetlands, sloughs, prairie potholes, Wet meadows, playa lakes, or
natural ponds, the use, degradation or destruction of which could affect interstate or
foreign commerce including any such waters:

m Which are or could be used by interstate or foreign travelers for recreational or
other purposes; or

(1) From which fish or shellfish are or could be taken and sold ir interstate or foreign
commerce; or

740 C.F.R. Section 230.3(s)(3). (2014).
'8 Solid Waste Agency of Northern Cook County v. Army Corps of Engineers, 531 U.S. at 738. (2001).
19 Rapanos v. United States, 547 U.S. at 780. (2006).
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(1) Which are used or could be used for industrial purposes by industries in interstate
commerce;”?°

Accordingly, these “other waters” are jurisdictional if their use, degradation or
destruction could affect interstate or foreign commerce. As noted in #1 above, this
connection to interstate or foreign commerce, which runs throughout the current
regulations, has been all but removed from the Proposed Rule. In its place, the Agencies
have inserted the dependence on a significant nexus analysis for determining CWA
jurisdiction. Hence, the new language for “other waters” states that:

“On a case-specific basis, other waters, including wetlands, provided that those
waters alone, or in combination with other similarly situated waters, including
wetlands, located in the same region, have a significant nexus to a water identified
in paragraphs (s)(1) through (e) or this section.”*

SCDHEC is very concerned that this shift away from a connection to the Commerce
Clause in favor of a significant nexus analysis will result in CWA jurisdiction being
applied more broadly than Congress intended. SCDHEC questions whether or not, under
such an interpretation, there may be any waters, reflecting pools aside, which would not
be found to be jurisdictional. As noted above, isolated waters such as those involved in
the SWANCC decision would likely be jurisdictional under such an analysis. (p. 4-5)

Agency Response:  Under the final rule, an interstate commerce connection absent
a connection to a traditional navigable water, interstate water or territorial sea is
not sufficient to meet the definition of “waters of the United States.” Justice
Kennedy’s opinion in Rapanos stated that the critical factor in determining the
CWA'’s coverage is whether a water has a “significant nexus” to downstream
traditional navigable waters such that the water is important to protecting the
chemical, physical, or biological integrity of the navigable water, referring back to
the Court’s decision in SWANCC.

The proposed rule included a broad provision (paragraph (a)(7) of the proposal)
that allowed for a case-specific determination of significant nexus for any water that
was not categorically jurisdictional or excluded. In consideration of comments
expressing concern over the proposed approach, the agencies made changes to
provide for case-specific determinations under more narrowly targeted
circumstances based on the agencies’ assessment of the importance of certain
specified waters to the chemical, physical, and biological integrity of traditional
navigable water, interstate waters, and the territorial seas address concerns in the
approach to “other waters.”

The final rule establishes two exclusive circumstances under which case-specific
evaluations will be made to determine whether or not a water has a “significant
nexus”, and is therefore a “water of the United States.” First, the rule identifies at
paragraph (a)(7) five subcategories of waters (prairie potholes, Carolina and
Delmarva bays, pocosins, western vernal pools in California, and Texas coastal

%0 40 C.F.R. 230.3(s)(3). (2014).
* Fed. Reg. at 22269.

90



Clean Water Rule Response to Comments — Topic 4: Other Waters

prairie wetlands) that the agencies have determined are “similarly situated” by rule
in a single point of entry watershed for purposes of a significant nexus
determination. Second, at paragraph (a)(8), the final rule identifies waters within
the 100 year floodplain of a water identified in (a)(1) through (a)(3) or within 4000
feet of the high tide line or ordinary high water mark of a water identified in
paragraphs (a )(1) through (5).

The agencies have retained only in specified circumstances the current practice of
case specific significant nexus determinations. As stated in the preamble, the
agencies have determined that the scope of regulatory jurisdiction in the final rule is
narrower that under previously existing regulation. See response 4.93 (Doc.
#15365).

Lac du Flambeau Band of Lake Superior Chippewa Indians (Doc. #16538)

4.97 The Lac du Flambeau Tribe collaborated with the United State Geological Survey to
study ground water and surface water interactions on the Reservation. From this
collaboration a scientific peer reviewed report was published titled “Simulation of
Groundwater Flow and Interaction of Groundwater and Surface Water on the Lac du
Flambeau Reservation, Wisconsin™?%. The report shows in Table 3, a direct connection to
groundwater for every surface water, where some wetlands and pothole lakes have over
90% of their inflows contributed by groundwater thus confirming connection to surface
waters. This report shows a significant nexus is evident for all “other waters” and should
be protected under the Clean Water Act. (p. 1)

Agency Response: See Agency Summary Response Essay 1.

Sokaogon Chippewa Community, Sokaogon, Mole Lake Band of the Lake Superior Chippewa
Indians, Crandon Wisconsin (Doc. #16591)

4.98 There should remain some level of interstate of foreign commerce — greater than
migratory bird use but less than traditional notions of navigability under the Rivers and
Harbors Act that should qualify a waterbody as a water of the US. A water otherwise
falling into the “other waters” category should be analyzed not only for its chemical,
physical and/or biological connection to downstream waters, but also for its use or
potential use in commerce. Commercial sale of fish or wild rice from that water,
particularly by our tribal members exercising treaty rights, are considerations that should
be explicitly included as factors in making determinations about the status of “other
waters” under the Act. Including such a provision would give effect to the interstate
commerce connection, one that appears to be greatly diminished under the rule as
proposed. (p. 2)

Agency Response:  See Agency Summary Response Essay 11.

22 Juckem, Paul E, Fienen, M. N., Hunt, R. J. “Simulation of Groundwater Flow and Interactions of Groundwater
and Surface Water on the Lac du Flambeau Reservation, Wisconsin, prepared in cooperation with the lac du
Flambeau Band of Lake Superior Chippewa and Indian Health Service”. U.S. Department of the Interior, U. S.
Geological Survey. By: Scientific Investigations Report 2014-5020; Reston, VA,
http://pubs.usgs.qov/sir/2014/5020/pdf/sir20145020.pdf Pg. 17
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Murray County Board of Commissioners (Doc. #7528)

4.99

In a theoretical sense, we agree that all water on the ground, in the ground, and in the air
has a connection. School children are taught about the water-cycle. But the significance
of that connection to navigable waters within the legal jurisdiction of Congress under the
Commerce Clause is limited. Use of the word “navigable” expresses that the Clean
Water Act draws a distinction between “waters of the United States” and “waters of the
States.” (p. 3)

Agency Response: The fundamental premise of the final rule is that for a water to
be a “water of the United States” it must have a significant effect on the chemical,
physical or biological integrity of a traditional navigable water, an interstate water,
or a territorial sea, which are (a)(1) through (a)(3) water respectively. All other
categories of the rule are based upon a significant nexus with these three types of
waters, whether determined to be jurisdictional in all cases meeting the defined
criteria (such as sections (a)(4) through (a)(6), or subject to a case-specific analysis
(such as sections a(a)(7) and (a)(8).The agencies believe that the rule’s consideration
of waters beyond (a)(1) through (a)(6) is consistent legally with the Supreme Court
rulings and support by the Science Report and the SAB review of the report. See
Agency Summary Essay 1.

City of Chesapeake (Doc. #9615)

4.100 The City of Chesapeake supports the EPA’s determination that the category of “other

waters” should not be jurisdictional by Rule and shall require a case-specific significant
nexus analysis; however, the EPA’s proposed expansion of the term other wetlands to
other waters may be overreaching. Changing the term other wetlands to other waters
may create more uncertainty and unpredictability within the regulated community. The
term other waters is more inclusive and may subject new additional features to
cumbersome and resource intensive case-specific significant nexus analysis. The term
other waters may include new features not previously regulated under the CWA such as
ephemeral ditches and purpose built stormwater management facilities which could
expand regulatory oversight under the CWA. (p. 6)

Agency Response: Based on the statute, its goals and objectives, and the Supreme
Court caselaw, the agencies conclude that the significant nexus standard applies to
non-wetland waters and Justice Kennedy’s explication of the significant nexus
standard applies to non-wetlands waters as well. In Rapanos, Justice Kennedy
reasoned that Riverside Bayview and SWANCC “establish the framework for”
determining whether an assertion of regulatory jurisdiction constitutes a reasonable
interpretation of “navigable waters” - “the connection between a non-navigable
water or wetland and a navigable water may be so close, or potentially so close, that
the Corps may deem the water or wetland a ‘navigable water’ under the Act;” and
“[a]bsent a significant nexus, jurisdiction under the Act is lacking.” 547 U.S. at 767.
“The required nexus must be assessed in terms of the statute’s goals and purposes.
Congress enacted the law to ‘restore and maintain the chemical, physical, and
biological integrity of the Nation’s waters,” 33 U.S.C. § 1251(a), and it pursued that
objective by restricting dumping and filling in ‘navigable waters,” §§ 1311(a),
1362(12).” 1d. at 779. Justice Kennedy concluded that the term “waters of the
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United States” encompasses wetlands and other waters that “possess a ‘significant
nexus’ to waters that are or were navigable in fact or that could reasonably be so
made.” Id. at 759. While Justice Kennedy’s discussion of the application of the
significant nexus standard focused on adjacent wetlands in light of the facts of the
cases before him, his opinion is clear that he does not conclude that the significant
nexus analysis only applies to adjacent wetlands as he explicitly states “the
connection between a non-navigable water or wetland and a navigable water may be
so close, or potentially so close, that the Corps may deem the water or wetland a
‘navigable water’ under the Act.” Id. at 767 (emphases added). Fundamentally,
Justice Kennedy’s significant nexus analysis is about the fact, long-acknowledged by
Supreme Court caselaw, that protection of waters from pollution can only be
achieved by controlling pollution of upstream waters. It would be inconsistent with
Justice Kennedy’s opinion as a whole, science, and common sense to apply Justice
Kennedy’s significant nexus standard to wetlands adjacent to tributaries and not to
the tributaries themselves.

Grant County Commission, New Mexico (Doc. #10963)

4.101 By identifying each project and watercourse individually, jurisdictional data is
consistently being collected whereas a blanket identification redefining “waters of the
United states” could clearly leave room for error and or violation of the proposed rule.
As proposed in the rule “other waters” would still have to have a case specific analysis
for jurisdictional status and would still be subject to permitting requirements of the Clean
Waters Act. The proposed rule also allows for blanket identification of “other waters” by
simply defining similarities with other waters associated by region, similar
characteristics, or simply by hydrological connection.

In conclusion although the proposed rule consistently refers to simplification of process,
jurisdictional identification, and is design to reduce documentation requirements it does
exactly the opposite. By redefining the term tributaries, and by not specifically
containing a definition or identification of “other waters”, the proposed rule does nothing
more than remove current duties specific to the USACE and place the burden onto the
local governments to identify and provide evidence that they are not in violation of the
“Clean Water Act”. Therefore, referring to the initial comment of this document the
County of Grant in New Mexico is opposed to the implementation of the proposed rule
the definition of “Waters of the United States” Under the Clean Water Act. (p. 1-2)

Agency Response: The final rule establishes two exclusive circumstances under
which case-specific evaluations will be made to determine whether or not a water
has a “significant nexus”, and is therefore a “water of the United States.” First, the
rule identifies at paragraph (a)(7) five subcategories of waters (prairie potholes,
Carolina and Delmarva bays, pocosins, western vernal pools in California, and
Texas coastal prairie wetlands) that the agencies have determined are “similarly
situated” by rule in a single point of entry watershed for purposes of a significant
nexus determination. Second, at paragraph (a)(8), the final rule identifies waters
within the 100 year floodplain of a water identified in (a)(1) through (a)(3) or within
4000 feet of the high tide line or ordinary high water mark of a water identified in
paragraphs (a )(1) through (5).
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The agencies have retained only in specified circumstances the current practice of
case specific significant nexus determinations. The rule specifies which waters are
subject to regulation under the Clean Water Act. The rule does not alleviate the
Corps of any of their responsibility under the Act. Based on comments received, the
final rule also contains a revised definition of tributary.

Soil and Water Conservation District (Doc. #14943)

4.102

Under the proposed rule, groundwater may be used in the making of determinations of a
significant nexus. This is over-reach by the federal agencies. The 1877 Desert Lands
Act severed all non-navigable waters in the public domain from the land itself and left
those waters to the control of territories and states for appropriation of beneficial use.
NMSA 1978-72-12-1. The US Supreme Court, in 1935, confirmed after the 1877 Act, all
non-navigable waters including groundwater, were subject to the plenary control of the
territories or the states. The NM Supreme Court has ruled that in the State of New
Mexico, all water within the state, above or beneath the surface, is owned by New
Mexico. (p. 4)

Agency Response:  The final rule explicitly excludes groundwater, which the
agencies have never interpreted to be a “water of the United States” under the
CWA. However, the final rule does allow for potential jurisdiction to be asserted
based on shallow subsurface connections.

See the Technical Support Document, section I1.B. and groundwater summary
response in the Features and Waters Not Jurisdictional Compenium.

Maui County (Doc. #19543)

4.103

4.104

In SWANCC, the U.S. Supreme Court ruled that agencies have no jurisdiction over non-
navigable, isolated, and intrastate waters. The EPA is using the “significant nexus”
concept to extend CWA jurisdiction to those waters currently outside the scope of the
CWA, in contradiction with SWANCC, which was not overruled by Rapanos. (p. 2)

Agency Response: The commenter is incorrect. The fundamental premise of the
final rule is that for a water to be a “water of the United States” it must have a
significant effect on the chemical, physical or biological integrity of a traditional
navigable water, an interstate water, or a territorial sea, which are (a)(1) through
(a)(3) water respectively. All other categories of the rule are based upon a significant
nexus with these three types of waters, whether determined to be jurisdictional in all
cases meeting the defined criteria (such as sections (a)(4) through (a)(6), or subject
to a case-specific analysis (such as sections a(a)(7) and (a)(8). See the Technical
Support Document for the agencies’ legal interpretation.

The proposed rule shifts from defining “other waters” in terms of interstate and foreign
commerce to defining other waters in terms of connectivity to WOTUS. By design, this
change is intended to extend CWA jurisdiction to isolated wetlands and other waters not
within the riparian area or floodplain. Notably, “significant nexus” could also be found
where a water has a complete absence of hydrologic connectivity to a WOTUS, being
that it retains or prevents chemical, physical, or biological impact. The County submits
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that this exceeds CWA jurisdiction as well as the U.S. Supreme Court’s decisions on the
same. (p. 3)

Agency Response:  See response 4.94 (Doc. #16393)

Sonoma County Water Coalition (Doc. #8535)

4.105 The most important aspect of this rulemaking is the intent to firmly base it in established
peer-reviewed science, cited extensively in Appendix A of the proposed rule. But even
though established peer reviewed science has shown that groundwater contributions are
important to maintaining stream flow for many of the rivers defined as “Waters of the
United States,” EPA and ACE have expressly eliminated groundwater from the
consideration of significant nexus elements (p. 22193, para 7). [Winter, T.C., 2007. The
Role of Ground Water in Generating Streamflow in Headwater Areas and in Maintaining
Baseflow. Journal of the American Water Resources Association 43, DOI:
10.1111/5.1752-1688.2007.00003.x]. This is a significant omission, which should be
reconsidered. (p. 1-2)

Interstate streams that receive substantial groundwater contributions to their headwaters
flows should provide a significant nexus for assessing such waters as the eastern prairie
potholes belt, western and southern vernal pools, and other similar land features. We
suggest that groundwater in the western Minnesota prairie potholes region may
significantly contribute to stream flow in several tributaries of the upper Mississippi
River system, for instance. Without them, the Upper Mississippi might become a
shriveled tributary to the main stem Missouri-Mississippi system. Laguna de Santa Rosa
vernal pools have a significant nexus with the Russian River, because flooding and (or)
high oceanic tides intermittently overflow into the Laguna, providing nutrients to the
Russian River, and allowing anadromous fish to migrate into Laguna tributary streams.

(p. 2)

Agency Response:  The final rule explicitly excludes groundwater, which the
agencies have never interpreted to be a “water of the United States” under the
CWA. However, the final rule does allow for potential jurisdiction to be asserted
based on shallow subsurface connections.

See the Technical Support Document, section I1.B. and groundwater summary
response in the Features and Waters Not Jurisdictional Compenium.

Ann McCammon Soltis, Director, Division of Intergovernmental Affairs, Great Lakes Indian
Fish and Wildlife Commission (Doc. #15454)

4.106 There should remain some level of interstate or foreign commerce — greater than
migratory bird use but less than traditional notions of navigability under the Rivers and
Harbors Act — that should qualify a waterbody as a water of the US. A water otherwise
falling into the “other waters” category should be analyzed not only for its chemical,
physical and/or biological connection to downstream waters, but also for its use or
potential use in commerce. Commercial sale of fish or wild rice from that water,
particularly by tribal members exercising treaty rights, are considerations that should be
explicitly included as factors in making determinations about the status of “other waters”
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under the Act. Including such a provision would give effect to the interstate commerce
connection, one that appears to be greatly diminished under the rule as proposed. (p. 2)

Agency Response:  See Agency Summary Response Essay 11.

Kent Connelly, Chairman, Coalition of Local Governments (Doc. #15516)

4.107 Congress recognized in a 1977 House Bill that navigable waters under Section 404 were
those waters “presently used or are susceptible to use in their present condition or with
reasonable improvement to transport interstate or foreign commerce.” H.R. Rep. No.
95- 830 (1997), reprinted in 1977 U.S.C.C.A.N. 4424, 4472. Although this proposed
definition was not ultimately included in the CWA amendments, this was also the Corps’
original interpretation of the CWA, as its regulations defined “navigable waters” to mean
“those water of the United States which are subject to the ebb and flow of the tide, and/or
are presently, or have been in the past, or may be in the future susceptible for use for
purposes of interstate or foreign commerce.” SWANCC, 531 U.S. at 168 (quoting 33
C.F.R. 8209.120(d)(1) (1975)). Through these proposed definitions, the EPA and Corps
are attempting to ensure that every water will be presumed to have a “significant nexus”
to the “waters of the United States.” Such a broad definition greatly exceeds the
authority granted by the CWA without regard to whether the water is navigable, involved
in interstate commerce, or even a visually identifiable body of water. (p. 13)

Agency Response: The commenter is incorrect. The fundamental premise of the
final rule is that for a water to be a “water of the United States” it must have a
significant effect on the chemical, physical or biological integrity of a traditional
navigable water, an interstate water, or a territorial sea, which are (a)(1) through
(a)(3) water respectively. All other categories of the rule are based upon a significant
nexus with these three types of waters, whether determined to be jurisdictional in all
cases meeting the defined criteria (such as sections (a)(4) through (a)(6), or subject
to a case-specific analysis (such as sections a(a)(7) and (a)(8). The first three
categories of jurisdictional waters ((a)(1)-(a)(3)), traditional navigable waters,
interstate waters, and the territorial seas, are jurisdictional by rule in all cases.
Impoundments of jurisdictional waters ((a)(4)) are also jurisdictional by rule in all
cases. The waters in the next two categories, “tributaries” ((a)(5)) and “adjacent”
waters ((a)(6)), are jurisdictional by rule, as defined, not because they are
“presumed” to have a significant nexus, but because the science confirms that as
defined they have a significant nexus to traditional navigable waters, interstate
waters, or territorial seas. The final two categories of jurisdictional waters ((a)(7) —
(2)(8)) are those waters subject to case-specific analysis to determine whether they
have a significant nexus to traditional navigable waters, interstate waters, or the
territorial seas, either alone or in combination with similarly situated waters in the
region. All waters protected by the significant nexus standard fall within the federal
government’s authority under the Commerce Clause because they are traditional
navigable waters, interstate waters, or the territorial seas or because they play an
important role in restoring and maintaining the chemical, physical, and biological
integrity of traditional navigable waters, interstate waters, and the territorial seas.
See Technical Support Document.
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American Foundry Society (Doc. #15148)

4.108 EPA and the Corps could, therefore, consider the cumulative impacts of multiple waters
to determine the jurisdictional status of a particular area that has, or had, the presence of
some water at some time. Accordingly, under the proposed rule it is difficult for a
landowner to assess the jurisdictional status of an area without undertaking a
comprehensive, complex, and costly watershed study.

The definition of “other waters” is similarly vague and overly broad. This further
expansion of CWA jurisdiction goes beyond any authority that Congress intended to
provide and leaves metalcasting operations and other landowners vulnerable to
unnecessary and inappropriate enforcement actions, because no clear guidance is
provided by the proposed rule. (p. 7-8)

Agency Response: See Agency Summary Response Essays 2 and 5.

National Association of Manufacturers (Doc. #15410)

4.109 Remarkably, having proposed a rule that would assert Clean Water Act jurisdiction over
all navigable-in-fact waters, all interstate waters, all territorial seas, all tributaries of any
such waters (including all indirect tributaries), and all waters “adjacent” to such waters —
including even isolated waters that are merely within the “flood plain” or “riparian area”
of such waters — the proposed rule nonetheless strives to leave no water unregulated and
proposes to regulate “other waters” beyond these waters in an open-ended catch-all
provision. Specifically, the proposed rule would allow the agencies to assert jurisdiction
under the Clean Water Act over any water that has a “significant nexus” to a traditionally
navigable-in-fact water that are not otherwise covered under the sweeping definitions of
“tributary” and “adjacent” waters. In determining this “significant nexus,” the agencies
may consider whether the water “alone or in combination with other similarly situated
waters in the region (the watershed that drains to the nearest [navigable-in-fact water]),
significantly affects the chemical, physical, or biological integrity of [the navigable-in-
fact water].” Proposed 33 C.F.R. § 328.3(a)(7), (c)(7), 79 Fed. Reg. at 26663. Not only
does the definition of “other waters” leave no waters over which states can exercise their
primary responsibility to regulate, this proposed definition of “other waters” is grossly
overbroad, contrary to the statute and controlling Supreme Court precedents, and
arbitrary and capricious.

Most fundamentally, given the breadth of the proposed rule’s definition of “tributaries”
and “adjacency,” there can be no basis for ever finding “other waters” to have a
“significant nexus” to a navigable in fact water. By definition, such “other waters” have
no established surface hydrological connection to any traditional navigable water (or
otherwise they would be “tributaries) and are not even within the floodplain or riparian
area of a traditional navigable water (otherwise they would be “adjacent” waters). Thus,
these “other waters” are the paradigm isolated waters that the Supreme Court in
SWANCC held were not “navigable waters” under the Clean Water Act. 531 U.S. at 171,
172.

The proposed rule effectively recognizes this, acknowledging that if a “significant nexus”
analysis is conducted on a “case-specific basis for each individual ‘other waters,”” that
“few if any other waters [would be] found jurisdictional.” 79 Fed. Reg. at 22217. To
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justify the assertion of jurisdiction over these “other waters,” the proposed rule says they
should be analyzed in aggregate. In particular, all “similarly situated” other waters would
be considered together, with all waters in a “single landscape unit” being considered
“similarly situated.” Id. at 22213.

Contrary to the proposed rule’s assertion, the Supreme Court’s Clean Water Act
precedents do not authorize the EPA to consider all waters in a “single landscape unit” to
determine “significant nexus.” The proposed rule asserts (Id. at 22212-13) that Justice
Kennedy endorsed such “aggregation” when he stated in Rapanos that “wetlands”
immediately adjacent to a tributary could be found to possess the “requisite nexus . . . if
the wetlands, either alone or in combination with similarly situated lands in the region,
significantly affect” the water quality of navigable-in-fact waters. 547 U.S. at 780. As
explained above, however, the proposed rule over-reads this non-authoritative dicta as a
general matter.

The proposed rule’s spin on Justice Kennedy’s statement is particularly flawed in this
context—not to mention inconsistent with the agencies’ prior analysis on this very issue.
See Rapanos Guidance at 9 n.32 (“When applying the significant nexus standard to
tributaries and wetlands, it is important to apply it within the limits of jurisdiction
articulated in SWANCC. . .. Itisclear. .. that Justice Kennedy did not intend for the
significant nexus standard to be applied in a manner that would result in assertion of
jurisdiction over waters that he and the other justices determined were not jurisdictional
in SWANCC.”). Justice Kennedy joined the majority in SWANCC, 531 U.S. at 162, drew
the “significant nexus” test from that decision, 547 U.S. at 767, 776, and expressly
acknowledged that isolated waters were “held to fall beyond the Act’s scope in
SWANCC.” 547 U.S. at 781-82 (Kennedy, J., concurring). Indeed, because SWANCC
expressly held that the Clean Water Act “clear[ly]” did not extend jurisdiction over
“nonnavigable, isolated, intrastate waters,” 531 U.S. at 172, the EPA has no authority to
use its rulemaking authority to adopt a broader interpretation, Nat’l Cable & Telecomms.
Ass’nv. Brand X Internet Serv., 545 U.S. 967, 982 (2005).

The agencies’ proposed approach for determining whether a “significant nexus” exists
also independently violates SWANCC, by effectively readopting the “Migratory Bird
Rule.” To determine whether a “significant nexus” exists, the agencies propose to look
for “biological connectivity” of the waters which in turn asks whether “[n]on-aquatic
species or species such as non-resident migratory birds” have a “life cycle dependency on
the identified aquatic resource” and whether these species might travel from a tributary
system to the “other water” (or vice-versa). 79 Fed. Reg. at 22214. This is just a
reformulation of the “Migratory Bird Rule” struck down in SWANCC. While the dissent
in SWANCC found that such attenuated ecological connections could be used to support
Clean Water Act jurisdiction, 531 U.S. at 176, n.2 (Stevens, J., dissenting), the majority
rejected them as inconsistent with the “clear” language of the Act, Id. at 171-72.

Besides being contrary to the relevant case law, the proposed rule’s approach to “other
waters” is also arbitrary and capricious because it is internally inconsistent. The
“significant nexus” standard in the proposed rule considers scores of factors as potentially
determinative of whether an “other water” has a “significant” impact on water quality.
Virtually anything that might be an indication of “chemical,” “physical,” or “biological”
connectivity is potentially relevant to the determining the existence of a “significant
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nexus.” See 79 Fed. Reg. at 22214. If the “significant nexus” test is so fact- and context-
dependent, then there is no way in which any a priori determination can be made as to
whether “other waters” in the same “region” are “similarly situated.”

Under the logic of the proposed rule’s “significant nexus” test, a body of water in the
region could only be deemed to be “similar” to the “other water” at issue only after the
agencies undertook the detailed, case-by-case examination of the factors it deems
relevant to making the significance determination. The proposed rule cannot claim
numerous factors are relevant to whether a body of water has a “significant” impact on
downstream water quality but then ignore those same factors for determining whether
various bodies of water are “similarly situated” with regard to how they affect
downstream water quality. At a minimum, the agencies cannot simply deem all bodies of
“other waters” in a particular area to be “similarly situated”” without undertaking the
analysis they have determined is necessary to assess how each body of “other water”
impacts the quality of distant navigable-in-fact waters.

Additionally, the broad and amorphous definition of “other waters” is not a valid exercise
of the agencies’ rulemaking authority, and, to the extent that the agencies would propose
to bring an enforcement action against “other waters” with such a vaguely defined
“significant nexus” to traditional navigable waters, that would violate due process
because there would not be “fair warning” of conduct that is proscribed. The
“requirement of clarity in regulation is essential to the protections provided by the Due
Process Clause of the Fifth Amendment.” FCC v. Fox Television Stations, Inc., 132 S.
Ct. 2307, 2317 (2012). As the Supreme Court observed in Grayned, 408 U.S. at 108-09:

It is a basic principle of due process that an enactment is void for vagueness if its
prohibitions are not clearly defined. Vague laws offend several important values.
First, because we assume that man is free to steer between lawful and unlawful
conduct, we insist that laws give the person of ordinary intelligence a reasonable
opportunity to know what is prohibited, so that he may act accordingly. Vague
laws may trap the innocent by not providing fair warning. Second, if arbitrary
and discriminatory enforcement is to be prevented, laws must provide explicit
standards for those who apply them. A vague law impermissibly delegates basic
policy matters to policemen, judges, and juries for resolution on an ad hoc and
subjective basis, with the attendant dangers of arbitrary and discriminatory
application.

As Justice Alito recently emphasized, even the far narrower and circumscribed case-by-
case analysis set forth by the agencies in their Rapanos Guidance raised substantial
concerns because it failed to provide “clear and [a] sufficiently limited definition” of
“waters of the United States.” Sackett v. EPA, 132 S. Ct. at 1375 (Alito, J., concurring).
The proposed rule’s “case-by-case” standard for determining “other waters” creates even
greater risks of unconstitutional, arbitrary enforcement by the agencies.

Under the proposed rule, the “significant nexus” of an “other water” is not determined on
the basis of that water itself, but rather in combination with all waters in “a single
landscape unit.” 79 Fed. Reg. at 22213. No meaningful definition of “landscape unit” is
provided. The proposed rule indicates that waters will be similarly situated if they “are
within a contiguous area of land with relatively homogenous soils, vegetation and
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landform.” Id. at 22213. However, even this vague statement was not broad enough for
the agencies, as the proposed rule also notes that waters located in “different landforms,
[that] have different elevation profiles, or [that] have different soil and vegetation
characteristics” can still be considered “similarly situated” if they “perform similar
functions and are located sufficiently close to a ‘water of the United States’ to allow them
to consistently and collectively function together to affect” a navigable water.” Id.

Thus, by aiming to be broad and all-encompassing, the proposed “significant nexus” test
provides no meaningful guidance to those that would be regulated by the agencies.
“Functions of water that might demonstrate a significant nexus include sediment
trapping, nutrient recycling, pollutant trapping and filtering, retention or attenuation of
flood waters, runoff storage, export of organic matter, export of food resources, and
provision of aquatic habitat.” 1d. at 22213. Overall, the agency will consider any
“factor” that may “influence the chemical, physical, or biological connections the ‘other
water’ has” with the downstream navigable water. Id. at 22214. For “chemical
connectivity,” potential relevant factors may include “hydrological connectivity . . .,
surrounding land use and land cover, the landscape setting, and deposition of chemical
constituents”; for “physical connectivity,” potential relevant factors may include “rain
intensity, duration of rain events or wet season, soil permeability, and distance of
hydrological connection[,] . . . depth from surface to water table, and any preferential
flowpaths”; and for “biological connectivity,” potential relevant factors may include
“species’ life history traits, species’ behavioral traits, dispersal range, . . . distance [to
navigable waters], the presence of habitat corridors or barriers, and the number, area and
special distribution of habitats.” Id. The proposed rule does not reveal the weight that
will be given to any one factor or how the many factors will be balanced, nor does the
proposal reveal the metrics used to determine amorphous factors like species’ “life
history traits” and “landscape setting.”

These vague, open-ended and non-exclusive factors fail to provide “the person of
ordinary intelligence a reasonable opportunity to know what is prohibited.” Grayned,
408 U.S. at 108-09. They invite discriminatory and inconsistent enforcement by the
agencies over waters that, by definition, are isolated and have no direct hydrological
connection to any navigable water. This is incompatible with the Supreme Court’s
precedents and is arbitrary and capricious. (p. 23-27)

Agency Response: The agencies believe the final rule is not overly broad and the
final rule recognizes that not all waters have the requisite connection to traditional
navigable waters, interstate waters, or the territorial seas sufficient to be
determined jurisdictional. As discussed in the Significant Nexus compendium, the
case specific analysis uses the modified definition of “significant nexus” in the rule
that includes a list of nine functions that may be analyzed for their effect that is
more than speculative or insubstantial. One of those functions, ((c)(5)(1)) includes
“provision of life cycle dependent aquatic habitat (such as foraging, feeding, nesting,
breeding, spawning, or use as a nursery area) for species located in a water
identified in paragraphs (a)(1) through (3) of this section.” This function
encompasses far more than mere migration of species, and the preamble is explicit
that migratory species are not a consideration. Best available science supports the
significant effect that waters outside of the narrower limits of adjacency can have on
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downstream waters, and therefore should be evaluated for jurisdiction, where not
otherwise excluded. The Science Report and SAB’s review supports that the
connectivity of waters and wetlands. The agencies’ interpretation of the Supreme
Court rulings in SWANNC and Rapanos is addressed in the Technical Support
Document (TSD).

The agencies disagree that there are no waters beyond tributaries as defined and
adjacent waters as defined that could have a significant nexus to a downstream
traditional navigable water, interstate water, or territorial sea. That being said, The
agencies do not agree that the final rule leaves a landowner with no way to assess the
status of a local water. The agencies believe that the final rule provides clarity that
will allow a landowner to assess whether a particular local water is likely covered.
The final rule provides narrow definitions of waters that are covered per se. With
respect to the “other waters” category, the agencies have retained only in specified
circumstances the current practice of case specific significant nexus determinations.
In lieu of the broad provision for other waters in the proposed rule, the final rule
establishes two exclusive and readily identifiable circumstances under which case-
specific evaluations will be made to determine whether or not a water has a
“significant nexus”, and is therefore a “water of the United States.” First, the rule
identifies at paragraph (a)(7) five subcategories of waters (prairie potholes, Carolina
and Delmarva bays, pocosins, western vernal pools in California, and Texas coastal
prairie wetlands) that the agencies have determined are “similarly situated” by rule
in a single point of entry watershed for purposes of a significant nexus
determination. Second, at paragraph (a)(8), the final rule identifies waters within
the 100 year floodplain of a water identified in (a)(1) through (a)(3) or within 4000
feet of the high tide line or ordinary high water mark of a water identified in
paragraphs (a )(1) through (5). Additionally, the final rule does limit which waters
can be determined similarly situated and prohibits waters that fall under separate
paragraphs to be considered similarly situated with waters covered by another
paragraph in the case specific analysis. These limitations in the final rule clarify that
the agencies intend to regulate just those waters which have a significant nexus to
(a)(1) through (a)(3) waters.

The agencies believe the clarity provided in the rule along with the agencies existing
resources allow landowners to identify potentially covered waters on their property.
As in current practice individual requests for assistance can be directed to the local
Regulatory Corps Offices
http://w3.saj.usace.army.mil/permits/HQAvatar/index.htm.

The agencies disagree that the approach to case specific determinations and the use
of aggregation to consider some water “in combination” with others is expansive or
vague, or that the use of “similar situated” waters will result in overbroad
regulation. The proposal did ask for several approaches on how to consider waters
“in the region.” The final rule uses the single point of entry watershed as a
reasonable and technically appropriate scale to define “in the region.”

With regard to the agencies’ interpretation of the Supreme Court rulings in
SWANNC and Rapanos, see Technical Support Document, section I1.
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Federal Water Quality Coalition (Doc. #15822.1)

4.110 As with ditches and ephemeral waters, the history of the expansion of federal jurisdiction
over isolated waters is instructive. In the early 1970s, the Corps did not attempt to assert
jurisdiction over isolated waters. In 1975, the Corps’ interim final regulations regulated
navigable intrastate lakes up to their ordinary high water mark, if they were utilized in
interstate commerce.? In 1977, the final Corps regulations regulated isolated lakes and
other isolated intrastate waters if the degradation or destruction of the waters could affect
interstate commerce.?* Further expansion of jurisdiction over isolated waters occurred in
the 1980s. In 1985, the EPA General Counsel issued a memorandum stating that waters
that are used or would be used by migratory birds or endangered species are regulated
(Migratory Bird Rule).® In 1986, the Ereamble to a final Corps regulation included a
recitation of the Migratory Bird Rule.?® In 1989, in Tabb Lakes v. U.S. the Fourth Circuit
held that the Migratory Bird Rule is invalid because it was illegally promulgated without
notice and comment rulemaking.?” However, federal regulators continued to apply it.? In
1997, in U.S. v. Wilson, the Fourth Circuit went further and held that asserting
jurisdiction over isolated waters merely because they “could affect” interstate commerce
is invalid because it goes beyond the authority provided by the Commerce Clause, which
requires a showing of actual, substantial, effects.? In 1998, the Agencies issued a
memorandum instructing federal regulators to follow the Wilson case only in the Fourth
Circuit, and to continue to assert jurisdiction over isolated waters in other parts of the
country, even absent proof of actual use in interstate commerce.

Of course, for a particular ‘isolated,’ intrastate water body, Corps or EPA field
staff may be able to document only some relatively small-scale connections
between that water body and interstate and foreign commerce (e.g., that the
isolated water body serves as habitat for migratory birds). Nonetheless, EPA and
the Corps believe, and if necessary will demonstrate, that each of these classes of
interstate commerce-related activities associated with isolated waters (e.g.,
migratory bird usage of isolated waters), taken as a whole or in the aggregate, has
a substantial effect on interstate or foreign commerce.....

As discussed below, in 2001, in SWANCC, the Supreme Court invalidated the use of the
Migratory Bird Rule as a basis for federal jurisdiction.

28 40 Fed. Reg. at 31324.

24 42 Fed. Reg. at 37127-28.

% Memorandum from Francis S. Blake, EPA General Counsel, to Richard E. Samderson, Acting Assistant
Administrator, EPA Office of External Affairs (Sept. 12, 1985).

%51 Fed. Reg. at 41217.

% Tabb Lakes, Ltd. V. United States, 715 F. Supp. 726, 729 (E.D. Va. 1988), aff’d, 885 F.2d 866 (4" Cir. 1989).
8 Memorandum from John Elmore, Department of the Army, Directorate of Civil Works, and David Davis, EPA,
Office of Wetlands Protection, Re: Clean Water Act Section 404 Jurisdiction Over Isolated Waters in Light of Tabb
Lakes v. United States (January 24, 1990).

% United States v. Wilson, 133 F.3d 251, 257 (4th Cir. 1997).

% Robert Wayland, Office of Water, EPA, and Charlie Hess, Director of Civil Works, U.S. Army Corps of
Engineers, Guidance for Corps and EPA Field Offices Regarding Clean Water Act Section 404 Jurisdiction Over
Isolated Waters in Light of United States v. James J. Wilson (May 29, 1998).
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4111

The agencies have replaced the Migratory Bird Rule with “significant nexus.” This
rationale for federal jurisdiction is an inappropriate outgrowth of the Kennedy opinion in
Rapanos v. United States, 547 U.S. 715 (2006), discussed below.

Under the proposed rule a significant nexus can be based on the movement of biota, so
any water could be considered jurisdictional if used by a bird, insect, amphibian, or
mammal. If any single water is considered jurisdictional using that criterion, then all
waters that are “similarly situated” (i.e., perform the same functions, such as ponds,
wetlands, swales, etc.) also are jurisdictional. Thus, any water located anywhere could be
considered jurisdictional, and the landowner has to worry not just about water on his or
her own property, but must also be concerned with the status of water anywhere in the
watershed that could be considered “similarly situated.”* This is an expansion of federal
jurisdiction that has caused enormous uncertainty. (p. 15-17)

Agency Response: For the agencies’ overview of the history of the extent of
applicability of the CWA, see the Technical Support Document. See response 4.109
(Doc. #15410).

The agencies disagree that they are “replacing” the Migratory Bird Rule. The
significant nexus standard, i.e., that a water is within the scope of the CWA if
“either alone or in combination with similarly situated [wet]lands in the region,
significantly affect the chemical, physical, and biological integrity of other covered
waters more readily understood as ‘navigable,”” arises directly from Justice
Kennedy’s opinion in Rapanos. 547 U.S. at 780. The fundamental premise of the
final rule is that for a water to be a “water of the United States” it must have a
significant effect on the chemical, physical or biological integrity of a traditional
navigable water, an interstate water, or a territorial sea, which are (a)(1) through
(a)(3) water respectively. All other categories of the rule are based upon a significant
nexus with these three types of waters, whether determined to be jurisdictional in all
cases meeting the defined criteria (such as sections (a)(4) through (a)(6), or subject
to a case-specific analysis (such as sections a(a)(7) and (a)(8).

Similarly, the Draft Connectivity Report does not support the agencies’ analysis for
isolated waters. According to the agencies, “[a]vailable literature indicates that “‘other
waters’” have important hydrologic, water quality, and habitat functions that have the
ability to affect downstream waters if and when a connection exists between the ‘other
water’ and downstream waters.*? However, there is no support for that assumption and, as
noted above, the ecological studies cited do not address water quality impacts on
navigable or interstate waters. As noted by Dr. Ali, one of the SAB Panel members,
extending jurisdiction over “other waters” requires a showing that materials are actually
transferred from those waters to downstream navigable waters:

The draft rule goes on to say that “the [EPA science] Report indicates that there is
evidence of very strong connections in some subcategories that are not included
as jurisdictional by rule” but there again, it is unclear to me whether that very
qualitative terminology (“very strong”) is a synonym for “significant”. Having

%1 See 79 Fed. Reg. at 22211; 79 Fed. Reg. at 22263 (proposed 33 C.F.R. § 328.3(c)(7) (defining significant nexus)).
%279 Fed. Reg. at 22248.
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other groups or types of waters being determined jurisdictional by rule or category
would only be possible if we could rank them according to the frequency and/or
magnitude and/or duration with which they actively transfer materials (or prevent
the3§ransfer of materials) to downstream waters (see coarse schematic in Figure

1).

As a result, even if “connectivity” was an appropriate test for asserting jurisdiction, the
record developed by the agencies does not support the proposed rule. And, as discussed
above, connectivity alone is not sufficient to demonstrate jurisdiction. (p. 51)

Agency Response: The Agencies disagree that the scientific literature does not
support non-adjacent waters being covered in the rule. While the presence of a
hydrologic connection increases the strength of the impact of the downstream
traditional navigable water, interstate water, or the territorial seas, a hydrologic
connection is not necessary to establish a significant nexus, because, as Justice
Kennedy stated, in some cases the lack of a hydrologic connection would be a sign of
the water’s function in relationship to these (a)(1) through (a)(3) waters. These
functional relationships include retention of floodwaters or pollutants that would
otherwise flow downstream to the traditional navigable water, interstate water, or
the territorial seas.

In addition, in the evaluation of “other waters” the SAB found that “scientific
literature has established that ‘other waters’ can influence downstream waters,
particularly when considered in aggregate.” The SAB thus found it “appropriate to
define ‘other waters’ as waters of the United States on a case-specific basis, either
alone or in combination with similarly situated waters in the same region.” Based in
part on these findings, the final rule contains 9 relevant factors to be used in case-
specific significant nexus evaluations, which include physical, chemical, and
biological functions of the water in question.

Water Advocacy Coalition (Doc. #17921.1)

4.112 The proposed rule impermissibly allows for the use of non-jurisdictional features (that are
explicitly excluded from the waters of the United States definition) as connections for
purposes of establishing jurisdiction over adjacent waters and other waters. The
preamble states, “even when not jurisdictional waters, these non-wetland swales, gullies,
rills and specific types of ditches may still be a surface hydrologic connection for
purposes of the proposed definition of adjacent under paragraph (a)(6) or for purposes of
a significant nexus analysis under paragraph (a)(7).” 79 Fed. Reg. at 22,219. If gullies,
rills, and swales can supply the requisite connection to render waters jurisdictional, what
about classic instances of runoff as sheet flow?

The use of non-jurisdictional connections to establish adjacency or a significant nexus for
“other waters” has no limits. The proposed rule essentially allows for all waters to be
jurisdictional based on these connections. This amounts to the “any hydrological
connection” theory rejected in Rapanos and hardly clarifies jurisdiction. The agencies

3 SAB Rule Review, at 12.
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should eliminate the use of excluded features and waters as a basis for jurisdiction. (p.
73)

Agency Response:  Based on comments received, the agencies have modified the
criteria for waters to be found jurisdictional as adjacent to (a)(1)-(a)(3) waters, and
waters requiring case-specific significant nexus evaluations.

While excluded features are not “waters of the United States,” they can be
considered in a case-specific significant nexus determination when they serve as a
hydrologic, nonjurisdictional connection. The agencies’ decision is consistent with
the law and current practice. For example, the agencies’ 2008 Rapanos guidance
states, “Under this definition, the agencies consider wetlands adjacent if one of
following three criteria is satisfied. First, there is an unbroken surface or shallow
sub-surface connection to jurisdictional waters. This hydrologic connection may be
intermittent.” In addition, the science strongly supports the important role shallow
subsurface connections can play when assessing the effects of surface waters, and it
is appropriate to consider them in a significant nexus determination. See Technical
Support Document. Therefore, the agencies will continue the current practice of
considering whether non-jurisdictional features contribute to the type and strength
of functions provided by a water or similarly situated waters when making a case-
specific significant nexus determination. See Section 5 Significant Nexus; Features
and Waters Not Jurisdictional compendium

National Association of Home Builders (Doc. #19540)

4.113 Even if the Reliance on Justice Kennedy were Warranted, the Agencies have
Inappropriately Applied his “Significant Nexus” Test.

The proposed rule is based upon Justice Kennedy’s concurring opinion in Rapanos, in
which he notes that “[t]he ‘objective’ of the Clean Water Act . . . is ‘to restore and
maintain the chemical, physical, and biological integrity of the Nation’s waters.”** To
this end, Justice Kennedy’s concurring opinion establishes the “significant nexus” test:
whether or not “the wetlands, either alone or in combination with similarly situated lands
in the region, significantly affect the chemical, physical, and biological integrity of other
covered waters more readily understood as ‘navigable.”**®* Employing Justice Kennedy’s
analysis, the Agencies attempt to establish jurisdiction over all waters that have a
“significant nexus” in terms of their potential to affect the chemical, physical, and
biological integrity of traditional navigable waters, interstate waters, or the territorial
seas. The application of Justice Kennedy’s significant nexus standard as the sole basis
for determining CWA jurisdiction, however, is problematic for several reasons.

1. Justice Kennedy’s “Significant Nexus” Test Must be Applied on a Case-by-Case
Basis to Avoid Unreasonable Applications of the Clean Water Act.

The “significant nexus” test, as described by Justice Kennedy, is only to be used on a
case-by-case basis: “Absent more specific regulations, the Corps must establish

* Rapanos, 547 U.S. at 759 (quoting 33 U.S.C. § 1251(a)).
% 1d. at 780.
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significant nexus on a case-by-case basis when seeking to regulate wetlands based on
adjacency to nonnavigable tributaries, in order to avoid unreasonable applications of the
Act.”*® By asserting automatic jurisdiction over all tributaries and all adjacent waters on
the presumption that they exhibit a significant nexus to downstream waters, the Agencies
have improperly applied the test and run the risk of unreasonably applying the Act.

2. Justice Kennedy Required the “Significant Nexus” Test to be Used for Wetlands,
not all Waterbodies.

In defining the jurisdictional status of “tributaries,” “adjacent waters,” and “other
waters,” the Agencies misinterpret and wrongfully expand Justice Kennedy’s “significant
nexus” test beyond wetlands. The proposed rule declares that all tributaries have a
significant nexus to traditional navigable waters: “With this proposed rule, the agencies
conclude, based on existing science and the law, that a significant nexus exists between
tributaries . . . and the traditional navigable waters, interstate waters, and the territorial
seas . . . Consequently, this rule establishes as ‘waters of the United States,” all tributaries
... of the traditional navigable waters, interstate waters, and the territorial seas . . . it has
been determined that as a category, [tributaries] have a significant nexus and thus are
‘waters of the United States.””*" The proposed rule also states “that adjacent waters,
rather than simply adjacent wetlands, are ‘waters of the United States.””*® The Agencies
emphasize that the categorical finding of jurisdiction for tributaries and adjacent waters
was not based on the mere connection of a water body to downstream waters, but rather a
determination that the nexus, alone or in combination with similarly situated waters in the
region, is significant based on data, science, the CWA, and caselaw. According to the
proposed rule, the term “waters of the United States” also means “on a case-specific
basis, other waters, including wetlands, provided that those waters alone, or in
combination with other similarly situated waters, including wetlands, located in the same
region, have a significant nexus to a traditional navigable water, interstate water or the
territorial seas.”®

Unfortunately, this application of “significant nexus” is flawed. In truth, Justice
Kennedy’s “significant nexus” test applied only to wetlands, not tributaries, not adjacent
waters, and not other waters. In Rapanos, Justice Kennedy opined that “the Corps’
jurisdiction over wetlands depends upon the existence of a significant nexus between the
wetlands in question and navigable waters in the traditional sense.”*® As the Corps has
long recognized, wetlands have specific ecological functions, and these functions are
different than the functions of tributaries or other waterbodies. Justice Kennedy was also
aware of these differences, and it is unreasonable for the Agencies to expand the
“significant nexus” test beyond his intent.** Furthermore, Justice Kennedy adopted the
“significant nexus” test from Riverside Bayview, an earlier wetland case, and his

% |d. at 782 (emphasis added).

.79 Fed. Reg. at 22,193.

% |d. (emphasis added).

*1d. at 22,193.

“% Rapanos, 547 U.S. at 779 (emphasis added).
“1d. at 766.
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Rapanos opinion is focused on wetlands.** Not even in dicta does he suggest the same
test for other types of waterbodies. More recently, in San Francisco Baykeeper v. Cargill
Salt Division the U.S. Court of Appeals for the Ninth Circuit squarely rejected the
application of the significant nexus test to non-wetland waters, explaining that “Rapanos,
like Riverside Bayview, concerned the scope of the Corps’ authority to regulate adjacent
wetlands . . .”* The Agencies must restrict the application of Justice Kennedy’s
“significant nexus” test only to wetlands as he intended.

3. Justice Kennedy, Citing the Objective of the Clean Water Act, Required a
Physical, Chemical AND Biological Nexus to Satisfy a “Significant Nexus” Test.

Under Justice Kennedy’s “significant nexus” analysis, wetlands that “significantly affect
the chemical, physical, and biological integrity of other covered waters understood as
navigable in the traditional sense” are “waters of the United States.”** Justice Kennedy
states that significant nexus “must be assessed in terms of the [CWA’s] goals and
purpose. Congress enacted the law to ‘restore and maintain the chemical, physical, and
biological integrity of the Nation’s waters.”*® The Agencies have misread Justice
Kennedy’s test and Section 101(a) of the CWA by replacing the word “and” with the
word “or.”

Justice Kennedy used the conjunctive “and,” not the disjunctive “or” to describe a
“significant nexus.” By interpreting “and” to mean “or,” the Agencies are violating two
rules of construction.*® First, words must be given their ordinary meaning.*’ “And” is
generally a conjunctive, meaning “along with or together with.”*® Second, “and” can
mean “or” if using the word “and” would produce an absurd result or defeat the writers
purpose.*® However, there is no indication that Justice Kennedy would agree that a
wetland is jurisdictional if it had only a biological, physical, or chemical effect on a
traditional navigable water. In fact, in Rapanos, the government had shown that the
wetlands in question had a hydrologic connection (a physical connection) to downstream
waters, and yet five Justices rejected this as a basis for jurisdiction. Thus, the plain
language used by Justice Kennedy requires that all three factors (physical, chemical, and

%2 See SWANCC, 531 U.S. at 167 (It was the significant nexus between the wetlands and “navigable waters” that
informed our reading of the CWA in Riverside Bayview Homes.)

* See SWANCC, 531 U.S. at 167 (It was the significant nexus between the wetlands and “navigable waters” that
informed our reading of the CWA in Riverside Bayview Homes.)

136 See San Francisco Baykeeper v. Cargill Salt Division, 418 F.3d 700, 707 (9th Cir. 2007) (emphasis in original)
(rejecting Baykeeper’s argument that the Supreme Court has held that the CWA protects all waterbodies with a
significant nexus to navigable waters).

* Rapanos, 547 U.S. at 780 (emphasis added).

*U.S.C § 1251(a).

¢ NAHB recognizes that the Agencies are not interpreting the language used by Congress, but the same rules should
apply when interpreting the language used by the Supreme Court. Furthermore, NAHB suspects that Justice
Kennedy is well aware of the difference between “and” and “or.”

" E.g., Wall v. Kholi, 131 S.Ct. 1278, 1284 (2011).

“8 American Bankers Ins. Group v. United States, 408 F.3d 1328, 1332 (2005); Websters Third New International
Dictionary 80 (2nd ed. 2002).

* E.g., Officemax, Inc. v. United States, 428 F.3d 583, 589-90 (6th Cir. 2005).
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biological) be satisfied before a wetland is jurisdictional.” By substituting “and” with
“or” the Agencies have expanded CWA jurisdiction to waters that only significantly
affect one of the three attributes of a traditional navigable water Justice Kennedy’s
“significant nexus” test required.

Furthermore, by replacing “and” with “or” the Agencies now claim that waterbodies that
“act as sinks by retaining floodwaters, sediment, nutrients, and contaminants” (i.e., do not
have a physical connection to a jurisdictional water) can have a significant nexus.>* Thus,
under the government’s interpretation, if a waterbody either has or does not have a
physical connection to a jurisdictional water, it can satisfy the significant nexus test. This
leads to the conclusion that all waterbodies have a significant nexus to a jurisdictional
water and are therefore themselves jurisdictional. This is clearly absurd. Justice
Kennedy demanded more.

What’s more, the categorical finding of jurisdiction over all tributaries and adjacent
waters is not based on any scientific data generated by the Agencies for rulemaking
purposes nor does the scientific literature reviewed by the Agencies, as discussed in
Section IX, provide sufficient support to claim categorical jurisdiction over all tributaries
and adjacent waters on the basis that they significantly affect downstream waters.
Indeed, the draft Connectivity Report that the Agencies claim provides the science
supporting the proposed rule only describes the presence, not the significance, of
connections between streams and wetlands and downstream waters (see Section IX for a
more in depth discussion of this topic).

4. The Broad Definition of “Water” Allows the Agencies to Wrongly Assert
Biological Connections Alone can Satisfy Justice Kennedy’s Significant Nexus Test and,
in turn, Invalidates the SWANCC and Rapanos Holdings.

The current regulatory definition of “waters of the United States” has been on the books
since 1986.%% For the first time in nearly 30 years, the Agencies are proposing to redefine
the term, and yet have only included a definition of “water” and “waters” as a footnote in
the preamble. What’s more, the Agencies are not limiting the terms “water,” “waters,”
and “water bodies” to their traditional meanings, stating,

“The agencies use the term ‘water’ and ‘waters’ in the proposed rule in
categorical reference to rivers, streams, ditches, wetlands, ponds, lakes, playas,
and other types of natural or man-made aquatic systems. The agencies use the
terms ‘waters’ and ‘water bodies’ interchangeably in this preamble. The terms do
not refer solely to the water contained in these aquatic systems, but to the system
as a whole including associated chemical, physical, and biological features.”

%0 See Bruce v. First Federal Sav. and Loan Ass’n of Conroe, Inc., 837 F.2d 712, 715 (5th Cir. 1988) (“The word
‘and’ is . . . to be accepted for its conjunctive connotation rather than as a word interchangeable with ‘or’ except
where strict grammatical construction will frustrate clear legislative intent.”).

*1 79 Fed. Reg. at 22,223.

°2 5] Fed. Reg. at 41,206 (Nov. 13, 1986).

%% 79 Fed. Reg. at 22,191 n.3 (emphasis added).
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This is problematic on several fronts. First, in a rule defining “waters of the United
States” under the CWA, it is inappropriate for the Agencies to define “water” in a mere
preamble footnote. This critical definition should be part of the proposed regulatory text.

Second, the definition is overbroad and contravenes both the SWANCC and Rapanos
Courts. In SWANCC, the Supreme Court held that the use of isolated, intrastate gravel
ponds by migratory birds cannot be used to assert jurisdiction over such waters. In
Rapanos, the Court rejected the notion that the Agencies could assert jurisdiction over
wetlands adjacent to non-navigable tributaries on the basis of a mere hydrologic
connection to a traditional navigable water. And yet, in the proposed rule the Agencies
define “water” so broadly as to assert jurisdiction over “other waters” on the basis of
biological connectivity. The Agencies cite the following as evidence of biological
connectivity between “other waters” and (a)(1) through (3) waters: “Evidence of
biological connectivity and the effect on waters can be found by identifying: resident
aquatic or semi aquatic species present in the ‘other water’ and the tributary system (e.g.,
amphibians, aquatic and semi-aquatic reptiles, aquatic birds); whether those species show
life-cycle dependency on the identified aquatic resources (foraging, feeding, nesting,
breeding, spawning, use as a nursery area, etc.); and whether there is reason to expect
presence or dispersal around the ‘other water,” and if so whether such dispersal extends to
the tributary system or beyond or from the tributary system to the ‘other water.” Factors
influencing biological connectivity include species’ life history traits, species’ behavioral
traits, dispersal range, population size, timing of dispersal, distance between ‘other water’
and an (a)(1) through (a)(3) water, the presence of habitat corridors or barriers, and the
number, area, and spatial distribution of habitats. Nonaquatic species or species such as
non-resident migratory birds that are not demonstrating a life cycle dependency on the
identified Squatic resources are not evidence of biological connectivity for purposes of
this rule.”

Appendix A of the proposal goes on to provide examples of biological connections
between “other waters” and (a)(1) through (3) waters:

“‘Other waters’ can be biologically connected to each other and to downstream waters
through the movement of seeds, macroinvertebrates, amphibians, reptiles, birds, and
mammals . . . Generally, ‘other waters’ are further away from stream channels than
adjacent waters, making hydrologic connectivity less frequent, and increasing the number
and variety of landscape barriers over which organisms must disperse. Plants, though
non-mobile, have evolved many adaptations to achieve dispersal over a variety of
distances, including water-borne dispersal during periodic hydrologic connections,
‘hitchhiking’ on or inside highly mobile animals, and more typically via wind dispersal of
seeds and/or pollen . . . Mammals that disperse overland can also contribute to
connectivity and can act as transport vectors for hitchhikers such as algae. . .
Invertebrates also utilize birds and mammals to hitchhike, and these hitchhikers can be an
important factor structuring invertebrate metapopulations in ‘other waters’ and in aquatic
habitats separated by hundreds of kilometers . . . Numerous flight-capable insects use
both ‘other waters’ and downstream waters; these insects move outside the tributary

% d. at 22,214.
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network to find suitable habitat for overwintering, refuge from adverse conditions,
hunting, foraging, or breeding, and then can return back to the tributary network for other
lifecycle needs . . . Amphibians and reptiles also move between ‘other waters’ and
downstream waters to satisfy part of their life history requirements . . . Alligators in the
Southeast, for instance, can move from tributaries to shallow, seasonal limesink wetlands
for nesting, and also use these wetlands as nurseries for juveniles; subadults then shift
back to the tributary network through overland movements . . . Similarly, amphibians and
small reptile species, such as frogs, toads, and newts, commonly use both tributaries and
‘other waters,” during one or more stages of their life cycle, and can at times disperse
over long distances.”™

The draft Connectivity Report also extensively references biological connections that can
occur between water bodies.

The Agencies state that connectivity is “the degree to which components of a system are
joined, or connected, by various transport mechanisms and is determined by
characteristics of both the physical landscape and the biota of the specific system . . .
Connectivity for purposes of interpreting the scope of ‘waters of the United States’ under
the CWA serves to demonstrate the ‘nexus’ between upstream water bodies and the
downstream traditional navigable water, interstate water, or the territorial sea.”’ As a
specific example, the Agencies state, “[prairie] [p]otholes . . . support a community of
highly mobile organisms, from plants to invertebrates that move among potholes and that
can biologically connect the entire complex to the river network. Based on these
connections and the strength of their effects, individually or in combination with other
prairie potholes in the watershed, on the chemical, physical, or biological integrity of an
(a)(1) through (a)(3) water, the agencies could conclude by rule that prairie potholes have
a significant nexus and are jurisdictional.”*®

Indeed, by defining “water,” “waters,” and “water bodies” so absurdly as to include
biological elements associated with aquatic ecosystems and stating that biological
connections can be used to meet Justice Kennedy’s significant nexus test, the proposed
rule turns SWANCC and Rapanos on their heads.

The Supreme Court rejected the notion that migratory birds, as a result of their potential
impacts on interstate commerce, could be used to assert jurisdiction over the isolated
ponds in SWANCC. Under this proposal, however, the Agencies could assert
jurisdiction over the SWANCC ponds if migratory birds (provided they are “resident”
and “demonstrat[e] a life cycle dependency on the identified aquatic resources™), or any
other plant or animal for that matter, merely has habitat in both an (a)(1) through (3)
water and any other water, located anywhere. This is nonsensical. The Court already
opined that asserting jurisdiction over waters based on the presence of migratory birds
“push[es] the limit of congressional authority.”*® Similarly, basing jurisdiction on
biological connectivity alone renders the term “navigable” in “navigable waters”

% |d. at 22,249 (emphasis added).

% See Draft Connectivity Report at 3-47, 5-16, 5-31 through 5-32, 5-73.
* 79 Fed. Reg. at 22,195 (emphasis added)

%8 |d. at 22,250 (emphasis added).

% SWANCC, 531 U.S. at 173.
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meaningless. Indeed, in SWANCC, the Court stated, “We cannot agree that Congress’
separate definitional use of the phrase ‘waters of the United States’ constitutes a basis for
reading the term ‘navigable waters’ out of the statute. We said in Riverside Bayview
Homes that the word ‘navigable’ in the statute was of ‘limited import,” 474 U.S., at 133,
and went on to hold that § 404(a) extended to non navigable wetlands adjacent to open
waters. But it is one thing to give a word limited effect and quite another to give it no
effect whatever.”®

In Rapanos, both the plurality®® and Justice Kennedy® rejected the notion that waters
could be deemed jurisdictional based on an “any hydrologic connection” theory. Yet, by
expanding the definition of “water” in the proposal and claiming federal jurisdiction can
be determined based upon biological connectivity alone, the Agencies would now
embrace an “any biological connection” approach to assert jurisdiction over “other
waters.” If any hydrologic connection didn’t cut the mustard with the Rapanos plurality
and Justice Kennedy, it’s hard to believe any biological connections including “dispersal
of seed and plant fragments and . . . wind dispersal of invertebrates”® would suffice. To
quote the Rapanos plurality, to assert CWA jurisdiction on the basis of biological
connections between other waters and (a)(1) through (3) waters would “stretch[] the term
‘waters of the United States’ beyond parody”®* and “would permit the Corps to regulate
the entire country as ‘waters of the United States.”®™ The Agencies have clearly gone too
far. (p. 43-49)

Agency Response: With regard to the agencies’ interpretation of the Supreme
Court rulings in SWANNC and Rapanos, see Technical Support Document, section
1.

The agencies disagree with the commenter’s assertion the agencies may not establish
that categories of waters have a significant nexus to downstream traditional
navigable waters, interstate waters, or territorial seas. Quite the opposite, Justice
Kennedy stated that the significant nexus analysis must be applied on a case-by-case
basis “absent more specific regulations.” 547 U.S. at 780-81 (Kennedy, J.,
concurring). Justice Kennedy invited the agencies to establish categories of covered
waters. ld. at 780—81. The agencies also disagree that the final rule asserts
jurisdiction over tributaries as defined and adjacent waters as defined based on a
presumption of significant nexus. To the contrary, identification of (a)(5) and (a)(6)
waters as jurisdictional by rule is based upon the best available peer-reviewed
science as well the text of the statute, Supreme Court decisions, public input, ,and
the agencies’ technical expertise and experience.

The agencies also disagree with the commenter’s assertion that Justice Kennedy’s
opinion confines the significant analysis to wetlands. Based on the statute, its goals
and objectives, and the Supreme Court caselaw, the agencies conclude that the

% |d. at 172.

¢! See Rapanos, 547 U.S. at 736 n.7
62 See id. at 784, 785.

%379 Fed. Reg. at 22,236.

% Rapanos, 547 U.S. at 734.

% 1d. at 749.
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significant nexus standard applies to non-wetland waters and Justice Kennedy’s
explication of the significant nexus standard applies to non-wetlands waters as well.
In Rapanos, Justice Kennedy reasoned that Riverside Bayview and SWANCC
“establish the framework for” determining whether an assertion of regulatory
jurisdiction constitutes a reasonable interpretation of “navigable waters” - “the
connection between a non-navigable water or wetland and a navigable water may be
so close, or potentially so close, that the Corps may deem the water or wetland a
‘navigable water’ under the Act;” and “[a]bsent a significant nexus, jurisdiction
under the Act is lacking.” 547 U.S. at 767. “The required nexus must be assessed in
terms of the statute’s goals and purposes. Congress enacted the law to ‘restore and
maintain the chemical, physical, and biological integrity of the Nation’s waters,’ 33
U.S.C. § 1251(a), and it pursued that objective by restricting dumping and filling in
‘navigable waters,” §§ 1311(a), 1362(12).” Id. at 779. Justice Kennedy concluded
that the term “waters of the United States” encompasses wetlands and other waters
that “possess a ‘significant nexus’ to waters that are or were navigable in fact or
that could reasonably be so made.” Id. at 759. While Justice Kennedy’s discussion
of the application of the significant nexus standard focused on adjacent wetlands in
light of the facts of the cases before him, his opinion is clear that he does not
conclude that the significant nexus analysis only applies to adjacent wetlands as he
explicitly states “the connection between a non-navigable water or wetland and a
navigable water may be so close, or potentially so close, that the Corps may deem
the water or wetland a ‘navigable water’ under the Act.” Id. at 767 (emphases
added). Fundamentally, Justice Kennedy’s significant nexus analysis is about the
fact, long-acknowledged by Supreme Court caselaw, that protection of waters from
pollution can only be achieved by controlling pollution of upstream waters. It
would be inconsistent with Justice Kennedy’s opinion as a whole, science, and
common sense to apply Justice Kennedy’s significant nexus standard to wetlands
adjacent to tributaries and not to the tributaries themselves.

The agencies also disagree with the commenter’s assertion that Justice Kennedy’s
opinion requires a significant nexus to all three objectives, i.e., the physical,
chemical and biological integrity of a downstream traditional navigable water,
interstate water or territorial sea. It is clear that Congress intended the CWA to
“restore and maintain” all three forms of “integrity,” 33 U.S.C. § 1251(a), so if any
one is compromised then that is contrary to the statute’s stated objective. It would
subvert the objective if the CWA only protected waters upon a showing that they
had effects on every attribute of the integrity a traditional navigable water,
interstate water, or the territorial sea. Case-specific determinations of significant
nexus require (a)(7) or (a)(8) waters to be evaluated either alone, or in combination
with other similarly situated waters in the region. The agencies’ definition of
significant nexus is based upon the language in SWANCC and Rapanos. The
definition is also consistent with current practice, where field staff evaluate the
functions of the waters in question and the effects of these functions on downstream
waters. In order to add clarity to the definition of significant nexus, the agencies
have listed in the definition the functions that will be considered in a significant
nexus analysis. These functions are consistent with the agencies’ scientific
understanding of the functioning of aquatic ecosystems. A water does not need to
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perform all of the functions listed in paragraph (c)(5) in order to have a significant
nexus. The final rule makes clear that a water has a significant nexus when any
single function or combination of functions performed by the water, alone or in
combination with similarly situated waters in the region, contributes significantly to
the chemical, physical, or biological integrity of the nearest water identified in
paragraphs (a)(1) through (3).

The Agencies believe that it is appropriate to consider biological connections as one
of the factors in the significant nexus evaluation, particularly in light of Congress’
reference to “biological” integrity as a stated objective of the CWA and Justice
Kennedy’s own references to biological integrity. It is also consistent with the post-
Rapanos holdings of several appellate courts. See Technical Support Document for
a summary of the post-Rapanos holdings of the U.S. Courts of Appeals. The final
rule lists 9 specific functions to be used in significant nexus evaluations. This list
includes “provision of life cycle dependent aquatic habitat (such as foraging,
feeding, nesting, breeding, spawning, or use as a nursery area) for species located in
a water identified in paragraphs (a)(1) through (3) of this section.” See response
4.25 (Doc. #14569). The preamble also states that non-aquatic species or non-
resident migratory birds do not demonstrate life cycle dependency for case-specific
evaluations, and therefore are not evidence of biological connectivity for purposes of
this rule. The Agencies believe this change provides the necessary specificity in
biological connectivity.

The Agencies’ proposed “other waters” category is designed to capture any wet feature
that cannot be found categorically jurisdictional under the “tributary” or “adjacent water”
provisions. Under the proposed rule, the Agencies will assert jurisdiction over “other
waters, including wetlands,” that “alone, or in combination with other similarly situated
waters, including wetlands, located in the same region, have a significant nexus” to a
traditional navigable water, interstate water, or territorial sea.® As is the case with
“adjacent waters,” the Agencies do not explain which “waters” may be considered (a)(7)
“other waters.” The preamble simply states that “other waters” “do not meet the criteria
of any of the categories of waters in (a)(1) through (a)(6), and also are not one of the
waters and features excluded . . . in section (b).”" As discussed in Section V1. c. vi., the
“other waters” category violates SWANCC by allowing for assertion of jurisdiction over
isolated waters, such as prairie potholes or industrial ponds, that have little or no
connection to traditional navigable waters. Indeed, by extending jurisdiction beyond
(a)(6) “adjacent waters” to (a)(7) “other waters,” the Agencies contravene the SWANCC
ruling in which the Supreme Court held, “In order to rule for the respondents here, we
would have to hold that the jurisdiction of the Corps extends to ponds that are not
adjacent to open water [i.e., ‘other waters’]. But we conclude that the text of the statute
will not allow this.”®

With the proposed aggregation of all “similarly situated” waters in a watershed, the
proposed rule allows for regulation of waters that are not proximate to traditional

% 1d. at 22,263.
71d. at 22,211.
% SWANCC, 531 U.S. at 167-168 (emphasis added).
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navigable waters. Under the proposed rule, the Agencies will find that “other waters”
have a significant nexus, and are therefore jurisdictional, if the “either alone or in
combination with other similarly situated waters in the region (i.e., the watershed that
drains to the nearest [traditional navigable water, interstate water, or territorial sea]),
significantly affect[] the chemical, physical, or biological integrity” of a traditional
navigable water, interstate water, or territorial sea.® The Agencies will find waters to be
“similarly situated” when they “perform similar functions and are located sufficiently
close together or sufficiently close to a ‘water of the United States’ so they can be
evaluated as a single landscape unit. . .”"

Importantly, not all features within a “single landscape unit” are similarly situated. The
preamble suggests that other waters could be similarly situated even if they are located in
different landforms, have different elevation profiles, and have different soil and
vegetation characteristics, so long as they “perform similar functions” and are located
“sufficiently close” to a “water of the United States” to allow them to collectively
function together.”* This interpretation stretches the concept of “similarly situated”
beyond reason and would allow the Agencies to find that essentially every feature within
a watershed is “similarly situated” and therefore can be aggregated to assess jurisdiction.

Furthermore, the proposed “other waters” standard is problematic because the “case-by-
case” significant nexus analysis touted by the Agencies for “other waters” is not really a
case-by-case analysis. Indeed, the Agencies propose to evaluate similarly situated waters
within a watershed “as a group.”’? They will aggregate all similarly situated “other
waters” within a watershed to determine if, when combined, all of those waters have a
significant nexus with a traditional navigable water, interstate water, or territorial sea.”
The Agencies will not perform an individual analysis on the feature at issue unless they
cannot make a finding that there are “similarly situated” features in the region. As noted
above, if “other waters” that are located in different landforms, have different elevation
profiles, and have different soil and vegetation characteristics, can all be treated as
“similarly situated,” it seems unlikely that the Agencies would ever be in a situation
where they could not find similarly situated features in the region. Clearly, the “other
waters” analysis described in the preamble can hardly be characterized as a “case-by-
case” analysis.

In addition, the Agencies note that information relevant to finding that an “other water”
has a significant nexus “need not always be specific to the water whose jurisdictional
status is being evaluated,” but instead can be based on “regional and national studies of
the same type of water” or a “desktop” analysis.”* If the Agencies intend to make
significant nexus determinations remotely, they have read all meaning out of Justice
Kennedy’s test.

%979 Fed. Reg. at 22,263 (emphasis added).
0 |d. (emphasis added).

1d. at 22,213.

21d. at 22,211.

®d.

" 1d. at 22,214.
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The end result of the proposed process for evaluating “other waters” will be the assertion
of jurisdiction over many isolated features that, like the isolated, non-navigable ponds at
issue in SWANCC, are a far cry from the “waters of the United States” to which the
CWA extends. (p. 96-97)

Agency Response:  The agencies believe the final rule is not overly broad and it is
not the case that any water would be considered a “waters of the United States”
under the “other waters” category. The final rule establishes two exclusive and
readily identifiable circumstances under which case-specific evaluations will be
made to determine whether or not a water has a “significant nexus”, and is
therefore a “water of the United States.” First, the rule identifies at paragraph
(a)(7) five subcategories of waters (prairie potholes, Carolina and Delmarva bays,
pocosins, western vernal pools in California, and Texas coastal prairie wetlands)
that the agencies have determined are “similarly situated” by rule in a single point
of entry watershed for purposes of a significant nexus determination. Second, at
paragraph (a)(8), the final rule identifies waters within the 100 year floodplain of a
water identified in (a)(1) through (a)(3) or within 4000 feet of the high tide line or
ordinary high water mark of a water identified in paragraphs (a )(1) through (5).
Additionally, the final rule does limit which waters can be determined similarly
situated and prohibits waters that fall under separate paragraphs to be considered
similarly situated with waters covered by another paragraph in the case specific
analysis. These limitations in the final rule clarify that the agencies intend to
regulate just those waters which have a significant nexus to (a)(1) through (a)(3)
waters. The agencies believe the final rule contains adequate specificity and
exclusions to prevent jurisdiction from being asserted over waters that do not have a
significant nexus with (a)(1) through (a)(3) waters. See Agency Summary Response
Essays 1, 5and 8.

See Agency Summary Essay 10 for a discussion of how the Congressional goal of
restoring and maintaining the biological integrity of our Nation’s waters will be
implemented through the significant nexus analysis.

Home Builders Association of Tennessee (Doc. #19581)

4.115 Since the Agencies have applied the significant nexus test to all other covered waters in
addition to wetlands, in guidance and in the Proposed Rule, then it is essential that the
Agencies properly define the limits of what constitutes a significant nexus not only from
a scientific viewpoint but also from a legal and constitutional basis. The Agencies appear
to be reframing Justice Kennedy’s meaning of speculative or insubstantial by stating that
the scientific application of speculative or insubstantial is not the same as a legal one.
The following excerpt illustrates the issue: (...)

It is clear from the express language that the Agencies are applying the significant nexus
test differently than Justice Kennedy intended. As a result the Agencies have greatly
expanded the universe of waters that Justice Kennedy had in mind by its reapplication of
those terms. (p. 3-4)

Agency Response: See Agency Summary Response Essays 1 and 6.

115



Clean Water Rule Response to Comments — Topic 4: Other Waters

4.116 A significant portion of the Proposed Rule is set aside to justify and describe regulation
of tributaries. The regulatory basis of this jurisdiction is Justice Kennedy’s opinion in
Rapanos. However, the context for which Justice Kennedy rendered his opinion, as well
as his express ruling on significant nexus related only to wetlands and not streams or
tributaries. While we understand at least three United States Circuit Courts of Appeal
have extended this theory to non-wetland features, the Supreme Court has not provided
any further legal guidance. Therefore, to the extent the Significant Nexus test is used, the
Agencies must apply it only to wetlands and not tributaries. (p. 9-10)

Agency Response: See Agency Summary Response Essays 6 and 13 and Technical
Support Document, section 1.

Continental Resources, Inc. (Doc. #14655)

4.117 “Other waters” are likely to include, for example, ponds, prairie potholes, mudflats, wet
meadows, playa lakes, lakes, small isolated waters, washes, purely intrastate waters, and
non-adjacent waters. There is no legal basis to extend Justice Kennedy’s treatment of
adjacent wetlands “to other waters such as ponds, lakes, and non-adjacent wetlands that
may have a significant nexus to a traditional navigable water, an interstate water, or the
territorial seas” as the agencies propose. 79 Fed. Reg. at 22,261. Rapanos never
addressed these types of waters and there is no reason to believe non-adjacent, non-
wetlands that were previously deemed non jurisdictional demonstrate any of the
important functions of wetlands. Justice Kennedy would not have expanded jurisdiction
to cover these other waters nor applied his articulation of the “significant nexus” test to
these waters. Sweeping in these types of inconsequential waters, will impose new costs
and delays that are wholly unsupported by law and science.

This is the only area where the agencies admit there is likely to be an expansion of
jurisdiction. Economic Analysis at 12 (admitting O percent of these waters are currently
jurisdictional and 17 percent would be jurisdictional under the Proposed Rule). The
agencies vastly misrepresent the jurisdictional expansion and workload that will
accompany this “other waters” category. The economic costs and timing delays
associated with analyzing these waters is unlikely to justify the meager environmental
benefits of including new waters never before considered jurisdictional. The Proposed
Rule language is particularly egregious for two additional reasons. First, the Proposed
Rule abandons the current requirement that such waters “affect interstate or foreign
commerce” extending jurisdiction beyond the bounds of the Commerce Clause
requirements in the Constitution. Compare 40 C.F.R. 8§ 328.3(a)(3)(i)-(iii) with 79 Fed.
Reg. at 22,263 (Proposed 40 C.F.R. § 328.3(a)(7)). Second, many of these
inconsequential “other waters” will not ever be analyzed individually but may be
aggregated together under the definition of significant nexus. Under the Proposed Rule,
significant nexus for the subject water is based upon ““a water, including wetlands, either
alone or in combination with other similarly situated waters in the region (i.e., the
watershed that drains to the nearest water) ” where similarly situated waters are those
that “perform similar functions and are located sufficiently close together or sufficiently
close to a ‘water of the United States’ so that they can be evaluated as a single landscape
unit with regard to their effect[s].” 79 Fed. Reg. at 22,263 (Proposed 40 C.F.R. §
328.3(c)(7)) (emphasis added). Additional uncertainty is raised because the terms
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“sufficiently close” and “similar functions” are mentioned in the preamble but not
included in the proposed regulatory language. 79 Fed. Reg. at 22,213. The agencies’
preamble discussion raises many more questions than it answers as it is unclear how the
agencies will gather information and judge whether areas of land have homogeneous
soils, vegetation and landform, and whether waters function to provide habitat, water
storage, sediment retention, pollution sequestration. 79 Fed. Reg. at 22,213.

Application of Justice Kennedy’s significant nexus test on individual “other waters” is
likely to be illusory. Many “other waters” might never receive the individual significant
nexus review that Justice Kennedy required in Rapanos. The proposed definition of
significant nexus suggests that the agencies are likely to clump together a wide range of
diverse waters and treat them as “similarly situated” if they are within the same
watershed or single landscape unit. This approach to jurisdiction is unprecedented and
likely to sweep in marginal, low value waters “in the region” or watershed that have
never been jurisdictional in the past and should not be considered jurisdictional now. (p.
12-13)

Agency Response: To the extent the comment asserts that the significant nexus
analysis should be applied only to wetlands, see response 4.100 (Doc. #9615) and
Technical Support Document, section I1. The agencies disagree that the “other
waters” category should be removed. The proposed rule included a broad provision
(paragraph (a)(7) of the proposal) that allowed for a case-specific determination of
significant nexus for any water that was not categorically jurisdictional or excluded.
In consideration of comments expressing concern over the proposed approach, the
agencies made changes to provide for case-specific determinations under more
narrowly targeted circumstances based on the agencies’ assessment of the
importance of certain specified waters to the chemical, physical, and biological
integrity of traditional navigable water, interstate waters, and the territorial seas
address concerns in the approach to “other waters.”

The final rule establishes two exclusive circumstances under which case-specific
evaluations will be made to determine whether or not a water has a “significant
nexus”, and is therefore a “water of the United States.” First, the rule identifies at
paragraph (a)(7) five subcategories of waters (prairie potholes, Carolina and
Delmarva bays, pocosins, western vernal pools in California, and Texas coastal
prairie wetlands) that the agencies have determined are “similarly situated” by rule
in a single point of entry watershed for purposes of a significant nexus
determination. Second, at paragraph (a)(8), the final rule identifies waters within
the 100 year floodplain of a water identified in (a)(1) through (a)(3) or within 4000
feet of the high tide line or ordinary high water mark of a water identified in
paragraphs (a )(1) through (5). As set forth in the Preamble to the final rule, in
general, it would be inappropriate, for example, to consider waters as “similarly
situated” under (a)(8) if these waters are located in different landforms, have
different elevation profiles, or have different soil and vegetation characteristics,
unless the waters perform similar functions and are located sufficiently close to a
“water of the United States” to allow them to consistently and collectively function
together to affect a traditional navigable water, interstate water, or the territorial
seas. Since Justice Kennedy did not define the “region,” the agencies determined
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that the single point of entry watershed is a reasonable and technically appropriate
scale for identifying “in the region” for purposes of the significant nexus standard.
A single point of entry watershed is the drainage basin within whose boundaries all
precipitation ultimately flows to the nearest single traditional navigable water,
interstate water, or the territorial sea. The agencies determined that because the
movement of water from watershed drainage basins to coastal waters, river
networks, and lakes shapes the development and function of these systems in a way
that is critical to their long-term health, the watershed is a reasonable and
technically appropriate way to identify the scope of waters that together may have
an effect on the chemical, physical, or biological integrity of a particular traditional
navigable water, interstate water, or territorial sea. The watershed includes all
streams, wetlands, lakes, and open waters within its boundaries. Using the
watershed that flows to the nearest single traditional navigable water, interstate
water, or territorial sea is consistent with court decisions and the fundamental
premise of the rule that these waters are the ultimate focus of CWA protections.

The commenter appears to confuse two different baselines. It is incorrect to say, as
the commenter implies, that certain features such as intrastate lakes, etc. have
“never” been considered as within the scope of the CWA. As evidence for this
assertion, the commenter appears to point to the Economic Analysis for the rule.
For purposes of the Economic Analysis, however, the agencies evaluated costs and
benefits associated with the difference in jurisdictional determinations between the
new rule and current field practice, which is based on the 2008 EPA and Corps
jurisdiction guidance. The scope of waters over which the agencies have exerted
CWA jurisdiction during the 2008-2011 timeframe analyzed in the economic
analysis is considerably smaller than the scope of waters historically covered prior
to the 2001 and 2006 Supreme Court decisions. Many of the waters identified in the
comment in fact have historically been considered as within the applicability of the
CWA. To the extent the commenter implies that the agencies’ decision to delete
former 33 C.F.R. 328.3(a)(3) (waters with an interstate commerce connection) and
base CWA applicability on a significant nexus to traditional navigable waters,
interstate waters or territorial seas is intended to or in fact does expand coverage
under the CWA, the agencies disagree. See response 4.94 (Doc. #16393).

Sinclair Oil Corporation (Doc. #15142)

4.118 Justice Kennedy proposed the significant nexus test as a means of determining the
jurisdictional status of a water on a case-specific basis. See Rapanos, 457 U.S. at 782
(“the Corps must establish a significant nexus on a case-by-case basis when it seeks to
regulate wetlands based on adjacency to nonnavigable tributaries”). While Justice
Kennedy acknowledged that there may be circumstances where it would be appropriate to
“presume covered status for other comparable wetlands in the region” once a significant
nexus is established for a particular wetland, his opinion does not provide support for the
Agencies’ assertion of broad per se jurisdiction based on the assumption that all waters
falling within certain defined categories have a significant nexus. Id. Such an approach
puts the cart before the horse by presuming a nexus where one has not been proven and
may not exist. (p. 7)
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4.119

Agency Response: The agencies disagree with the commenter’s assertion the
agencies may not establish that categories of waters have a significant nexus to
downstream traditional navigable waters, interstate waters, or territorial seas.
Quite the opposite, Justice Kennedy stated that the significant nexus analysis must
be applied on a case-by-case basis “absent more specific regulations.” 547 U.S. at
780-81 (Kennedy, J., concurring). Justice Kennedy invited the agencies to establish
categories of covered waters. Id. at 780—81. The agencies also disagree that the
final rule asserts jurisdiction over tributaries as defined and adjacent waters as
defined based on a assumption of significant nexus. To the contrary, identification
of (a)(5) and (a)(6) waters as jurisdictional by rule is based upon the best available
peer-reviewed science as well the text of the statute, Supreme Court decisions,
public input, ,and the agencies’ technical expertise and experience. See Tributaries
and Adjacent Waters Compendiums

As the preamble acknowledges, all waters in a watershed have some effect on each other,
and when enough of those waters are aggregated together, the effect will always rise
above insubstantial. See 79 Fed. Reg. 22,247-250. Given this fact, the proposed rule
could be interpreted as asserting that all waters in a watershed are jurisdictional waters.
Such an approach would extend jurisdictional waters well beyond the limits established
in SWANCC. In fact, the very waters deemed non-jurisdictional in SWANCC would
almost certainly be considered jurisdictional because, under the proposed rule, the
aggregated waters would have a more than insubstantial effect on a navigable water
within the watershed. The ambiguity in the definition of “other waters”” makes the
proposed rule legally unsupportable. (p. 8-9)

Agency Response: The final rule recognizes that not all waters have the requisite
connection to traditional navigable waters, interstate waters, or the territorial seas
sufficient to be determined jurisdictional. See Agency Summary Response Essays 1,
2,5,6,7,8,13. See response 4.61 (Doc. #7930), 4.82 (Doc. #15383)

Barrick Gold of North America (Doc. #16914)

4.120

The most obvious flaw in the “other waters” proposal is that it would operate like a
regulatory Trojan Horse. It is presented as a fair and objective process for making a
Clean Water Act jurisdictional determination, but in fact the process itself — and the
potential outcome — remains a mystery to the regulated entity until the very end. Barrick
assumes good intentions on behalf of the agencies, but believes that this process would
not be fair because there are no criteria upon which to judge the potential outcome. Over
time, the agencies would have to develop guidance to implement this rule; without it,
locally produced jurisdictional decisions will be contentious and chaotic. The same lack
of consistency that afflicts agency decision making now will be the result.” In a
rulemaking this important, and one where the agencies are pressing at, if not well beyond,
the outer limits of their legal jurisdiction, the proposed rule must present a more detailed
and clear explication than is discernible here. If the agencies believe that a process for
asserting jurisdiction over “other waters” is necessary, and that they have the authority to

" See, e.g., GAO Report 04-297, Corps of Engineers Needs to Evaluate Its District Office Practices in Determining
Jurisdiction (Feb. 2004).
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do so under the Clean Water Act, they should take more time to consider more fully how
that process should work, how “significance” and “connectivity” should be determined in
a way that is legally justifiable under the Clean Water Act, and propose a rule that meets

the requirements of the Administrative Procedure Act. (p. 24)

Agency Response: The significant nexus standard, i.e., that a water is within the
scope of the CWA if “either alone or in combination with similarly situated
[wet]lands in the region, significantly affect the chemical, physical, and biological
integrity of other covered waters more readily understood as ‘navigable,’” arises
directly from Justice Kennedy’s opinion in Rapanos. 547 U.S. at 780.

The agencies have retained only in specified circumstances the current practice of
case specific significant nexus determinations. The final rule establishes two
exclusive and readily identifiable circumstances under which case-specific
evaluations will be made to determine whether or not a water has a “significant
nexus”, and is therefore a “water of the United States.” First, the rule identifies at
paragraph (a)(7) five subcategories of waters (prairie potholes, Carolina and
Delmarva bays, pocosins, western vernal pools in California, and Texas coastal
prairie wetlands) that the agencies have determined are “similarly situated” by rule
in a single point of entry watershed for purposes of a significant nexus
determination. Second, at paragraph (a)(8), the final rule identifies waters within
the 100 year floodplain of a water identified in (a)(1) through (a)(3) or within 4000
feet of the high tide line or ordinary high water mark of a water identified in
paragraphs (a )(1) through (5). Additionally, the final rule does limit which waters
can be determined similarly situated and prohibits waters that fall under separate
paragraphs to be considered similarly situated with waters covered by another
paragraph in the case specific analysis. These limitations in the final rule clarify that
the agencies intend to regulate just those waters which have a significant nexus to
(a)(1) through (a)(3) waters.

The rule defines “significant nexus” at (¢)(5) to provide specific physical, chemical,
and biological functions to be considered in evaluating significant nexus to (a)(1) —
(a)(3) waters. At (a)(8), the final rule places a threshold on the the waters that can
be subject to a case-specific determination., and provides specific physical, chemical,
and biological functions used to evaluate significant nexus to (a)(1)-(a)(3) waters.
The preamble also contains expanded discussion of the terms “similarly situated”
and “in the region”. See Agency Summary Response Essays 1, 2, 5, 6, 8, 12. See
response 4.39 (Doc. # 16564), 4.61 (Doc. #7930)

The agencies devote a large part of the preamble to explaining how and when “other
waters” would be aggregated for jurisdictional determinations under the proposed rule.
As explained above, Barrick believes the agencies have gone beyond their Clean Water
Act authority in relying upon Justice Kennedy’s “similarly situated” dicta in Rapanos to
propose broad categorical aggregation of waters. Rapanos concerned adjacent wetlands
(using the Corps’ existing definition of “adjacent™), and Justice Kennedy observed that
the Corps might, under certain circumstances, make jurisdictional decisions for
“comparable” wetlands. 547 U.S. at 782. In his view, however, this process would begin
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with a determination for one wetland, and then could proceed to affect wetlands
“comparable” to that one.”® In the proposed rule, the aggregated waters would be similar
to each other (allegedly), but need not be similar to a specific water for which the
requisite jurisdictional nexus has been established. This is the approach Justice Kennedy
suggested, and its absence in the proposed rule is a fundamental flaw.

The “similarly situated” discussion in the context of “other waters” stretches Justice
Kennedy’s observation even further. For tributaries and adjacent waters, aggregation
under the proposed rule is discussed as being limited to other waters in the “watershed,”
explained to be the “the drainage basin within whose boundaries all precipitation
ultimately flows to the nearest single traditional navigable water.” 79 Fed. Reg. at
22,212. This does not in fact limit the effect of aggregation in any way, because the
proposed rule defines “similarly situated” in such a way that allows the agencies to find
every water in a watershed to be similarly situated. 79 Fed. Reg. at 22,263 (“Other
waters, including wetlands, are similarly situated when they perform similar functions
and are sufficiently close together or sufficiently close to a ‘water of the United States’ so
that they can be evaluated as a single landscape unit...”). Such a definition gives local
agency personnel unfettered discretion to determine that any water present in the
watershed is a jurisdictional water. Supreme Court precedent does not allow such a
result. (p. 24-25)

Agency Response: The commenter appears to confuse two aspects of Justice
Kennedy’s opinion. With respect to ascertaining significant nexus, Justice Kennedy
clearly stated that the significant nexus of a particular water may be analyzed
“alone or in combination with similarly situated lands in the region.” As a matter of
administrative convenience for purposes of regulatory implementation, Justice
Kennedy noted that ‘Where an adequate nexus is established for a particular
wetland, it may be permissible, as a matter of administrative convenience or
necessity, to presume covered status for other comparable wetlands in the region.”
Compare 547 U.S. at 779 (Kennedy, J., concurring), with 547 U.S. at 781 (Kennedy,
J., concurring. See Agency Summary Response Essays 1, 7, 8. See 4.83 (Doc.
#15544), 4.120 (Doc. #16914).

Oregon Cattlemen’s Association (Doc. #5273.1)

4.122 The exercise of jurisdiction over such isolated waters does not comport with Supreme
Court precedent. In SWANCC, the Court expressly rejected the exercise of jurisdiction
over areas serving “other functions”. SWANCC, 531 U.S. at 167-168 (holding that the
provision of habitat for migratory birds is not an independent basis for the Corps to assert
jurisdiction).

The SWANCC Court also clarified that it allowed the Corps to exercise jurisdiction over
the wetlands at issue in Riverside Bayview because there was a “significant nexus”
between those wetlands and navigable waters. 1d. A “significant nexus” existed because

"8 <\\here an adequate nexus is established for a particular wetland, it may be permissible, as a matter of
administrative convenience or necessity, to presume covered status for other comparable wetlands in the region.”
547 U.S. at 782.
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those wetlands were adjacent to “open water” and therefore “inseparably bound up with
‘waters’ of the United States.” Id.; see also Riverside Bayview, 474 U.S. at 134. (p. 6)

Agency Response: The fundamental premise of the final rule is that for a water to
be a “water of the United States” it must have a significant effect on the chemical,
physical or biological integrity of a traditional navigable water, an interstate water,
or a territorial sea, which are (a)(1) through (a)(3) water respectively. All other
categories of the rule are based upon a significant nexus with these three types of
waters, whether determined to be jurisdictional in all cases meeting the defined
criteria (such as sections (a)(4) through (a)(6), or subject to a case-specific analysis
(such as sections a(a)(7) and (a)(8). The final rule clarifies and defines “significant
nexus” at (¢)(5) to provide specific physical, chemical, and biological functions to be
considered in evaluating significant nexus to (a)(1) — (a)(3) waters.

See Agency Summary Response Essays 1, 10.

Montana Wool Growers Association (Doc. #5843.1)

4.123

4.124

The Proposed Rule should expressly exclude all Section (a)(7) “other waters.”

Section (a)(7) is counterproductive to the Agencies’ reason for issuing the Proposed Rule.
The Agencies’ primary goal in issuing the Proposed Rule was “minimizing the number of
case-specific determinations” of CWA jurisdiction. (p. 5)

Agency Response: As stated previously, the agencies disagree with the removal of
the other waters category and have made changes that are now reflected in (a)(7)
and (a)(8). The agencies believe that the rule’s consideration of waters beyond (a)(1)
through (a)(6) is consistent legally with the Supreme Court rulings and support by
the Science Report and the SAB review of the report and necessary to achieve the
Congressional goal of restoring and maintaining the physical, chemical, and
biological components of the Nation’s waters. See Agency Summary Response Essay
1.

Section (a)(7) contradicts the Agencies’ assertions that “[t]he proposed rule would not
regulate land or land use.” EPA, Waters of the U.S., Ditch the Myth,
http://www?2.epa.gov/uswaters/ditch-myth (accessed Aug. 18, 2014). Section (a)(7)
permits regulation of land within a region whose waters collectively form a “significant
nexus” to an (a)(1) through (a)(3) water. A region is a “single point of entry watershed,”
which “includes all lands, streams, wetlands, lakes, and other waters within its
boundaries.” 79 Fed. Reg. at 22212 (emphasis added). Additionally, “waters” and
“water bodies,” as used in the Proposed Rule, “do not refer solely to water contained
within these aquatic systems, but to the system as a whole ... “ 79 Fed. Reg. at 22191 n. 3.

At worst, these statements suggest every activity not explicitly excluded would be subject
to regulation, whether it be in water or on land, if the region is found to have a significant
nexus to (a)(1) through (a)(3) waters.

At best, these statements allow anyone to sue the Agencies to force a case-by-case
analysis of whether any water within such region should be regulated (including rainfall
and snowmelt) if collectively those waters would have “more than [a] speculative or
insubstantial” effect on the (a)(1) through (a)(3) water. (p. 5-6)
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Agency Response: The agencies modified the proposed “other waters” category,
creating two categories which allow for case specific analysis to specific types of
waters or those within a threshold. See response 4.1(Doc. #16386).

The waters subject to case specific analysis are limited by type in (a)(7) and in (a)(8)
by presence in the 100 year floodplain of an (a)(1) — (a)(3) water and/or within 4000
feet from an OHSM or high tide line of an (a)(1) — (a)(5) water, whichever is
broader. Additionally, the final rule does limit which waters can be determined
similarly situated and prohibits waters that fall under separate paragraphs to be
considered similarly situated with waters covered by another paragraph in the case
specific analysis. These limitations in the final rule clarify that the agencies intend to
regulate just those waters which have a significant nexus to (a)(1) through (a)(3)
waters.

In the final rule, the agencies provided clear and explicit exclusions for a variety of
non-jurisdictional features, including erosional features, puddles, certain types of
ditches and water-filled depressions. In sum, the agencies believe the limited use of
case specific determinations in (a)(7) and (a)(8) are necessary to restore and
maintain the chemical, physical, and biological integrity of our Nation’s waters, is
not overly broad and is consistent with judicial holdings. The rule provides more
regulatory certainty by narrowing the scope of waters that can be assessed under a
case-specific significant nexus evaluation as compared to the proposal and by
providing a more detailed definition of significant nexus which includes a list of nine
specific functions that can be analyzed.

See Agency Summary Response Essays 1, 2, 5, 6, 7, 8.

Alameda County Cattlewomen (Doc. #8674)

4.125 In Justice Kennedy’s concurring opinion in Rapanos he states, ‘“Taken together these
cases establish that in some instances, as exemplified by Riverside Bayview, the
connection between a non-navigable water or wetland and a navigable water may be so
close, or potentially so close, that the Corps may deem the water or wetland a “navigable
water” under the Act. In other instances, as exemplified by SWANCC, there may be little
or no connection. Absent a significant nexus, jurisdiction under the Act is lacking.””’
What the agencies have done under the proposed rule is to contort this language and
stretch it beyond its conscionable limit. The phrase “...may be so close” is a far cry from
what the agencies have done under the proposed rule in the “Other Waters” category,
which is to potentially aggregate similarly situated waters (even puddles) within the same
watershed to find them all jurisdictional.”® The agencies have left themselves enough
flexibility to find all isolated puddles (the agencies specifically chose not to exclude
puddles) in the same watershed could hold back enough water to qualify as meeting the
agencies flexible “significant nexus” determination. (Proposed Rule at 22218). (p. 14)

" Rapanos, J. Kennedy, concurring, at 10.
" Proposed Rule at 22211, (“either alone or in combination with other similarly situated waters in the region (i.e. the
watershed that drains to the nearest water identified in paragraphs (a)(1) through (a)(3)...))”.
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Agency Response: The significant nexus standard, i.e., that a water is within the
scope of the CWA if “either alone or in combination with similarly situated
[wet]lands in the region, significantly affect the chemical, physical, and biological
integrity of other covered waters more readily understood as ‘navigable,’” arises
directly from Justice Kennedy’s opinion in Rapanos. 547 U.S. at 780

The fundamental premise of the final rule is that for a water to be a “water of the
United States” it must have a significant effect on the chemical, physical or
biological integrity of a traditional navigable water, an interstate water, or a
territorial sea, which are (a)(1) through (a)(3) water respectively. All other
categories of the rule are based upon a significant nexus with these three types of
waters, whether determined to be jurisdictional in all cases meeting the defined
criteria (such as sections (a)(4) through (a)(6), or subject to a case-specific analysis
(such as sections a(a)(7) and (a)(8).

While the proposed rule included a broad provision (paragraph (a)(7) of the
proposal) that allowed for a case-specific determination of significant nexus for any
water that was not categorically jurisdictional or excluded, inconsideration of
comments expressing concern over the proposed approach, the agencies made
changes to provide for case-specific determinations under more narrowly targeted
circumstances based on the agencies’ assessment of the importance of certain
specified waters to the chemical, physical, and biological integrity of traditional
navigable water, interstate waters, and the territorial seas address concerns in the
approach to “other waters.”

The final rule establishes two exclusive circumstances under which case-specific
evaluations will be made to determine whether or not a water has a “significant
nexus”, and is therefore a “water of the United States.” First, the rule identifies at
paragraph (a)(7) five subcategories of waters (prairie potholes, Carolina and
Delmarva bays, pocosins, western vernal pools in California, and Texas coastal
prairie wetlands) that the agencies have determined are “similarly situated” by rule
in a single point of entry watershed for purposes of a significant nexus
determination. Second, at paragraph (a)(8), the final rule identifies waters within
the 100 year floodplain of a water identified in (a)(1) through (a)(3) or within 4000
feet of the high tide line or ordinary high water mark of a water identified in
paragraphs (a )(1) through (5).

The agencies believe that the rule’s consideration of waters beyond (a)(1) through
(a)(6) is consistent legally with the Supreme Court rulings and support by the
Science Report and the SAB review of the report.

The preamble to the final rule has added language regarding “significant nexus”
and “similarly situated” in order to clarify their use in determination case-specific
jurisdictional determinations. The final rule specifically excludes puddles by rule.

Western Growers Association (Doc. #14130)

4.126 As is made clear in Rapanos (both in the Scalia plurality and Kennedy opinions) a
hydrological connection is the critical factor to consider in establishing a ‘significant
nexus’ — that concept should be used consistently throughout the proposed rule. In fact
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the agencies seem to understand the importance of this concept because in examining
“adjacent waters” the agencies note that “[f]or waters outside of the riparian area or
floodplain, confined surface hydrologic connections are the only types of surface
hydrologic connections that satisfy the requirements for adjacency.””® Hydrological
factors should likewise be the critical factor to point to in making any ‘significant nexus’
determination and an overly broad proposed standard for a nexus in “other waters”
determinations should be withdrawn and modified. (p. 19)

Agency Response: The agencies agree that the presence of a hydrologic
connection increases the strength of the impact of the downstream traditional
navigable water, interstate water, or the territorial seas, but do not agree that a
hydrologic connection is necessary to establish a significant nexus, because, as
Justice Kennedy stated, in some cases the lack of a hydrologic connection would be a
sign of the water’s function in relationship to these (a)(1) through (a)(3) waters.
These functional relationships include retention of floodwaters or pollutants that
would otherwise flow downstream to the traditional navigable water, interstate
water, or the territorial seas. The final rule contains 9 relevant factors to be used in
case-specific significant nexus evaluations, which include physical, chemical, and
biological functions of the water in question.

Kentucky Farm Bureau (Doc. #14567.1)

4.127 The Agencies are asserting jurisdiction over areas of land where water flows in direct
response to precipitation. In doing so, the Agencies are extending federal authority
beyond streams and rivers to include any area of land w here rainfall and snow melt may
flow. This blurs the distinction between nonpoint source runoff and jurisdictional water.

(p. 3)

Agency Response:  The rule definition of “tributary” requires that flow must be
of sufficient volume, frequency, and duration to create the physical characteristics
of bed and banks and an ordinary high water mark. If a water lacks sufficient flow
to create such characteristics, it is not considered “tributary” under this rule. While
some commenters expressed concern that a feature that flowed very infrequently
could meet the proposed definition of “tributary,” it is the agencies’ judgment that
such a feature is not a tributary under the rule because it would not form the
physical indicators required under the definitions of “ordinary high water mark”
and “tributary.”

As noted by the SAB, and consistent with the scientific literature, tributaries as a
group exert strong influence on the chemical, physical, and biological integrity of
downstream waters, even though the degree of connectivity is a function of variation
in the frequency, duration, magnitude, predictability, and consequences of chemical,
physical, and biological processes. See, e.g., SAB 2014b. These significant effects on
traditional navigable waters, interstate waters, and the territorial seas occur even
when the tributary is small, intermittent, or ephemeral.

91d at 22,208.
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National Corn Growers Association (Doc. #14968)

4.128 We have significant concerns about the lawfulness of designating remote, isolated

4.129

“other” waters as WOTUS (see the discussion in Section 111 below). But should the
agency move forward with this proposed approach to such isolated waters, we cannot
stress enough how critical it is that the Agencies come up with more objective standards
for determining the significant nexus between an isolated water or wetland and a
downstream TNW. (p. 16)

Agency Response:  The significant nexus standard, i.e., that a water is within the
scope of the CWA if “either alone or in combination with similarly situated
[wet]lands in the region, significantly affect the chemical, physical, and biological
integrity of other covered waters more readily understood as ‘navigable,’” arises
directly from Justice Kennedy’s opinion in Rapanos. 547 U.S. at 780. See Technical
Support Document for the agencies’ legal interpretation.

See Agency Summary Response Essays 1, 4 and 5 See response 4.123 or 4.124 (Doc.
#5843.1), 4.125 (Doc. #8674)

Lastly, in light of SWANCC and its rejection of the premise that isolated ponds could be
WOTUS, we question the lawfulness of the proposed rule’s treatment of the more remote
and isolated “other” waters as possibly being WOTUS, case-by-case. Perhaps there are
instances where their remoteness and isolation are not so great as to make it impossible
for them to have a nexus integral or significant to the navigability characteristic of the
TNWSs. Almost by definition, though, these other waters fall into a class of features
comparable to the feature in dispute in SWANCC. As such, we expect it would be highly
unusual for one of these other waters to meet a significant nexus test, appropriately
defined. (p. 21)

Agency Response: The rule recognizes that not all waters have the requisite
connection to traditional navigable waters, interstate waters, or the territorial seas
sufficient to be determined jurisdictional. The fundamental premise of the final rule
is that for a water to be a “water of the United States” it must have a significant
effect on the chemical, physical or biological integrity of a traditional navigable
water, an interstate water, or a territorial sea, which are (a)(1) through (a)(3) water
respectively. All other categories of the rule are based upon a significant nexus with
these three types of waters, whether determined to be jurisdictional in all cases
meeting the defined criteria (such as sections (a)(4) through (a)(6), or subject to a
case-specific analysis (such as sections a(a)(7) and (a)(8).

The agencies disagree that the final rule would place all ditches, ephemeral
drainages, natural or man-made ponds, seeps, flood plains, and other occasionally
or seasonally wet areas under federal jurisdiction. The final rule narrowly defines
waters that are per se jurisdictional and specifically excludes a subset of these water
types, including ephemeral features that do not satisfy the definition of tributaries.
When waters are not excluded and otherwise are not jurisdictional by rule, they
may be analyzed under (a)(7) (if applicable) or, if they fall within the thresholds
provided in (a)(8), they are subject a case specific analysis. See Agency Summary
Response Essay 4.
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National Pork Producers Council (Doc. #15023)

4.130 This same definition of “significant nexus” is, in turn, to be used under the proposed rule
in the case-by-case determinations of what are WOTUS in the instances of the (a)(7)
“other” waters that are remote and not considered “adjacent” to tributaries. In deciding to
use this significant nexus definition, the Agencies explicitly discuss the decision not to
develop objective measures to determine significance in the case of these “other” waters,
saying that to do so would restrict the necessary flexibility needed to make site-specific
decisions case by case.® (p. 5)

Agency Response: See Agency Summary Response Essays 1, 4, See response 4.128
or 4.129 (Doc. #14968) See Agency Summary Response Essays 1 and 5

National Alliance of Forest Owners (Doc. #15247)

4.131 There are numerous problems with the Agencies’ approach to “other waters” in the
proposed rule. First, as explained above in Part I.C, the assertion of jurisdiction over
“other waters” is premised on the application of a “significant nexus” test that is deeply
flawed. Second, the “other waters” category does not actually require a case-by-case
analysis as the proposed rule suggests. Rather, the Agencies allow for the evaluation of
similarly situated waters (not just wetlands, as Justice Kennedy directed®") within a
watershed “as a group,” and they will only undertake an analysis of a specific water body
in isolation if they are unable to find “similarly situated” waters in the watershed.® The
Agencies proclaim that evidence that an “other water” meets the “significant nexus” test
does not have to “be specific to the water whose jurisdictional status is being evaluated,”
and can actually come from “regional and national studies of the same type of water” or a
““desktop’ analysis.”® Such studies or analysis is hardly case-specific. Third, the
“significant nexus” test in the proposed rule incorporates vague concepts such as “single
landscape unit” and “similarly situated,” with very little guidance as to how they are to be
applied.

Finally, the preamble to the proposed rule sets forth many physical, biological, and
chemical connections that regulators can look to in determining whether there is a
significant nexus.® It is unclear how many of these factors need to be present or how to
determine whether the presence of one or more factors rises to the level of establishing a
significant nexus. Of particular concern are the biological factors mentioned in the
preamble: “resident aquatic or semi-aquatic species present in the ‘other water’ and the
tributary system (e.g., amphibians, aquatic and semi-aquatic reptiles, aquatic birds);

8 «The Agencies do not propose absolute standards such as flow rates, surface acres or a minimum number of
functions for ‘‘other waters’’ to establish a significant nexus. A determination of the relationship of ‘other waters”’
to traditional navigable waters, interstate waters or territorial seas and, consequently, the significance to these waters
requires sufficient flexibility to account for the variability of conditions across the country and the varied functions
that different waters provide.” (22198.)

81 See 547 U.S. at 779-80 (concluding that wetlands should be deemed jurisdictional if they “either alone or in
combination with similarly situated lands in the region, significantly affect the chemical, physical, and biological
integrity of other covered waters more readily understood as ‘navigable’”) (emphasis added).

8 See 79 Fed. Reg. at 22,211.

%1d. at 22,214

% See id. at 22,213-14.
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whether those species show life-cycle dependency on the identified aquatic resources
(foraging, feeding, nesting, breeding, spawning, use as a nursery area, etc.); and whether
there is a reason to expect presence or dispersal around the ‘other water,” and if so
whether such dispersal extends to the tributary system or beyond or from the tributary
system to the ‘other water.””®

This standard for identifying “other waters” based on a “significant nexus” expands the
Agencies’ jurisdiction beyond what is permissible under Justice Kennedy’s significant
nexus test. While Justice Kennedy recognized that the presence or absence of a
hydrologic connection is not dispositive in determining a significant nexus, he made clear
that there must be a connection to navigable waters. As Justice Kennedy explained, a
significant nexus must be assessed in terms of the CWA’s goals and purposes to “restore
and maintain the chemical, physical, and biological integrity of the Nation’s waters.”®
Thus, a wetland could have a significant nexus to a navigable water even though it did
not have a hydrologic connection “in the sense of interchange of waters,” because its
pollutant filtering, flood control, and runoff storage had a significant effect on the aquatic
system.®” Justice Kennedy never approved the finding of a significant nexus where there
was no connection to waters of the U.S. In fact, throughout his opinion, Justice Kennedy
makes clear that what is at stake is downstream water quality.®®

Biological connectivity established by the residence and life-cycle dependency of aquatic
species, however, has no bearing on a wetland’s impact on downstream water quality.
Indeed, aquatic species such as turtles and ducks can travel great distances and may use
several waters across their life cycle that have no hydrologic connection at all. This test
could result in isolated wetlands with no connection to navigable waters being deemed
jurisdictional. In fact, this test could result in the assertion of jurisdiction over not just
isolated wetlands, but virtually any waters such as intrastate lakes, rivers, streams
(including intermittent streams), mudflats, sandflats, wetlands, sloughs, prairie potholes,
wet meadows, playa lakes, or natural ponds. Designating an adjacent water
“jurisdictional” based on biological connectivity alone overreaches and unlawfully
expands the Agencies’ CWA jurisdiction.

This new significant nexus test for isolated wetlands and “other waters™ appears to
reinstate the Agencies’ pre-SWANCC jurisdiction and raises the same concerns. In
SWANCC, the Supreme Court made it clear that CWA jurisdiction does not extend to
“nonnavigable, isolated, intrastate waters.”® The Court rejected the Corps’ assertion of
jurisdiction over “isolated ponds, some only seasonal . . . because they serve as habitat
for migratory birds,” while emphasizing that a ruling upholding the Corps’ view would
assume that the word “navigable” lacks any independent significance.®® The Court went
on to clarify that even if the statute were not clear on whether CWA jurisdiction extends

%1d. at 22,214.

8 Rapanos, 547 U.S. at 779 (quoting 33 U.S.C. § 1251(a)).

8 |d. at 786 (emphasis added).

8 See, e.g., id. at 784 (requiring “some measure of the significance of the connection for downstream water
quality”).

#9531 U.S. at 168.

%1d. at 171.
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to nonnavigable, isolated, intrastate waters, it would decline to affirm the Corps’
interpretation of the statute because it “would result in a significant impingement of the
States” traditional and primary power over land and water use.”®* In Rapanos, Justice
Kennedy reinforced that where a nonnavigable water has “little or no connection” to a
navigable water, “as exemplified in SWANCC,” there is no basis for CWA jurisdiction.*

“Other waters” by their nature tend to be isolated, intrastate, nonnavigable waters. The
proposed rule’s approach to “other waters” sets the bar too low for the exercise of
jurisdiction over these waters. This raises the same constitutional and federalism
concerns expressed in SWANCC. Accordingly, we request that the Agencies eliminate
the “other waters” category from the proposed rule. Waters that do not fall within one of
the other categories of jurisdictional waters should not be subject to CWA regulation, as
they are precisely the sort of isolated, nonnavigable waters with “little or no connection”
to navigable waters that the Supreme Court has instructed should not be jurisdictional.
Alternatively, the Agencies could establish a test for determining whether “other waters”
have a “significant nexus” to jurisdictional waters, so long as the test is truly a case-
specific inquiry and correctly applies the “significant nexus” concept from Supreme
Court precedents. (p. 18-21)

Agency Response: The rule recognizes that not all waters have the requisite
connection to traditional navigable waters, interstate waters, or the territorial seas
sufficient to be determined jurisdictional. The fundamental premise of the final rule
is that for a water to be a “water of the United States” it must have a significant
effect on the chemical, physical or biological integrity of a traditional navigable
water, an interstate water, or a territorial sea, which are (a)(1) through (a)(3) water
respectively. All other categories of the rule are based upon a significant nexus with
these three types of waters, whether determined to be jurisdictional in all cases
meeting the defined criteria (such as sections (a)(4) through (a)(6), or subject to a
case-specific analysis (such as sections a(a)(7) and (a)(8).

The final rule provides narrow definitions of waters that are covered per se. With
respect to the “other waters” category, the agencies have retained only in specified
circumstances the current practice of case specific significant nexus determinations.
The final rule establishes two exclusive and readily identifiable circumstances under
which case-specific evaluations will be made to determine whether or not a water
has a “significant nexus”, and is therefore a “water of the United States.” First, the
rule identifies at paragraph (a)(7) five subcategories of waters (prairie potholes,
Carolina and Delmarva bays, pocosins, western vernal pools in California, and
Texas coastal prairie wetlands) that the agencies have determined are “similarly
situated” by rule in a single point of entry watershed for purposes of a significant
nexus determination. Second, at paragraph (a)(8), the final rule identifies waters
within the 100 year floodplain of a water identified in (a)(1) through (a)(3) or within
4000 feet of the high tide line or ordinary high water mark of a water identified in
paragraphs (a )(1) through (5). Additionally, the final rule does limit which waters

L1d. at 174.
% Rapanos, 547 U.S. at 767.
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can be determined similarly situated and prohibits waters that fall under separate
paragraphs to be considered similarly situated with waters covered by another
paragraph in the case specific analysis. These limitations in the final rule clarify that
the agencies intend to regulate just those waters which have a significant nexus to
(2)(1) through (a)(3) waters.

The agencies also believe that the provisions in the final rule narrowly defining
which waters may be considered similarly situated in the region is consistent with
both the science and the Supreme Court rulings. We also believe that the view that
certain waters without a direct hydrologic connection nevertheless have a significant
nexus is supported by the science and the Supreme Court’s rulings. While the
presence of a hydrologic connection increases the strength of the impact of the
downstream traditional navigable water, interstate water, or the territorial seas, a
hydrologic connection is not necessary to establish a significant nexus, because, as
Justice Kennedy stated, in some cases the lack of a hydrologic connection would be a
sign of the water’s function in relationship to these (a)(1) through (a)(3) waters.
These functional relationships include retention of floodwaters or pollutants that
would otherwise flow downstream to the traditional navigable water, interstate
water, or the territorial seas. See response 4.12 (Doc. #17921.1)

The agencies believe the final rule contains adequate specificity and exclusions to
prevent jurisdiction from being asserted over waters that do not have a significant
nexus with (a)(1) through (a)(3) waters. With respect to effect on biological
integrity, See response 4.10 (Doc. #15161), 4.25 (Doc. #14569). To the extent the
commenter infers that it is inappropriate to use of geographic information system
from generally recognized sources, remote sensing, and scientific literature as part
of a significant nexus analysis, the agencies disagree. The agencies long have
utilized many tools and many sources of information, including U.S. Geological
Survey (USGS) and state and local topographic maps, aerial photography, soil
surveys, watershed studies, scientific literature and references, and field work. For
example, USGS and state and local stream maps and datasets, aerial photography,
gage data, watershed assessments, monitoring data, and field observations are often
used to help assess the contributions of flow of tributary streams, including
intermittent and ephemeral streams, to downstream traditional navigable waters,
interstate waters or the territorial seas. Similarly, floodplain and topographic maps
of federal, state and local agencies, modeling tools, and field observations can be
used to assess how wetlands are trapping floodwaters that might otherwise affect
downstream waters.

With regard to the agencies’ interpretation of the Supreme Court rulings in
SWANNC and Rapanos, see Technical Support Document, section 1.

Union County Cattlemen (Doc. #15261)

4.132 The science provided did not stratify the types of manuscripts and information being
used. It certainly does not support the explanations in the register notice, which are not
written in a clear manner. The caselaw referred to is a stretch as the rule interprets what
the case opinions already interpreted to be consistent with law. The jurisdictional scope
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of the CWA is limited to “navigable waters,” defined in the CWA as “the waters of the
United States, including the territorial seas.” 33 U.S.C. 81362 (7).

Before the CWA was enacted, the Supreme Court interpreted the phrase “navigable
waters of the United States” as it was used in statutes preceding the CWA to refer to
waters that are “navigable in fact” or readily susceptible of being rendered so. See
Rapanos v. United States, 547 U.S. 715, 723 (2006) (citing The Daniel Ball, 77 U.S. 557,
563 (1870); United States v. Appalachian Elec. Power Co., 311 U.S. 377, 406 (1940)).
Furthermore, cases have referred to “navigable waters of the United States” to mean
rivers or waterway, i.e., flowing streams and not ephemeral or intermittent drainages.
State and local governments are better suited to regulate for clean water and are doing
just that. Federal interference within these proposed rules will harm small businesses, the
agriculture industry and many of our members and producers. (p. 2-3)

Agency Response: The Supreme Court has recognized that Congress, in enacting
the CWA in 1972, “intended to repudiate limits that had been placed on federal
regulation by earlier water pollution control statutes and to exercise its powers
under the Commerce Clause to regulate at least some waters that would not be
deemed ‘navigable’ under the classical understanding of that term.” Riverside
Bayview Homes, 474 U.S. 121, 133 (1985); see also International Paper Co. v.
Ouellette, 479 U.S. 481, 486, n.6 (1987). The distinction between traditional
navigable waters as historically defined and the “waters of the United States” to
which the CWA extends consistently has been acknowledged by nearly every court
to consider the issue, including the Supreme Court in Riverside Bayview Homes,
Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers, 531
U.S. 159 (2001) (“SWANCC?”), and Rapanos v. United States, 547 U.S. 715 (2006).
See the Technical Support Document, section | for the agencies’ legal analysis; see
the Science Compendium.

Beet Sugar Development Foundation (Doc. #15368)

4.133 The proposed rules would extend CWA jurisdiction over all “other waters” that have a
“significant nexus™ to “waters of the United States.”® Although this language appears to
track that of Justice Kennedy’s concurrence in Rapanos, the proposed rules go beyond the
confines of Justice Kennedy’s narrow holding.94 The proposed rule applies the
“significant nexus” test to all “other waters.”® But the facts of Rapanos limit the
applicability of Justice Kennedy’s “significant nexus” test to wetlands.®® Although
Justice Kennedy might approve of applying his test to “other waters,” the Rapanos

% Definition of “Waters of the United States” Under the Clean Water Act, 79 Fed. Reg. at 22263.

% Compare id. (proposing the “significant nexus™ test for all other waters of the United States), with Rapanos, 547
U.S. at 780 (Kennedy, J., concurring) (applying the “significant nexus” test to only wetlands).

% Definition of “Waters of the United States” Under the Clean Water Act, 79 Fed. Reg. at 22263.

% See Rapanos, 547 U.S. at 759 (Kennedy, J., concurring) (framing the question before the court as “whether the
term ‘navigable waters’ in the Clean Water Act extends to wetlands that do not contain and are not adjacent to
waters that are navigable in fact.”); id. at 779 (“[T]he Corps’ jurisdiction over wetlands depends upon the existence
of a significant nexus between the wetlands in question and navigable waters in the traditional sense.” (emphasis
added)); id. at 780 (“Accordingly, wetlands possess the requisite nexus, and thus come within the statutory phrase
‘navigable waters,” if the wetlands . . . .” (emphasis added)).
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plurality did not endorse the “significant nexus” test and would not do so when applied to
“other waters.” The proposed rule expands CWA jurisdiction to all “other waters”
without indication that the Supreme Court would approve of such an expansion. (p. 14)

Agency Response: The rule is appropriately premised on the significant nexus
standard as articulated by Justice Kennedy. The four dissenting Justices in
Rapanos, who would have affirmed the court of appeals’ application of the agencies’
regulation, also concluded that the term “‘waters of the United States’
encompasses, inter alia, all tributaries and wetlands that satisfy either the
plurality’s standard or that of Justice Kennedy.” Id. at 810 & n.14 (Stevens, J.,
dissenting). Neither the plurality nor the Kennedy opinion invalidated any of the
current regulatory provisions defining “waters of the United States.” As set forth in
greater detail in the Technical Support Document, all U.S. Courts of Appeal and
virtually all U.S. District Courts that have applied Rapanos have held that Justice
Kennedy’s standard may be applied to identify jurisdictional waters. With respect
to Justice Kennedy’s reference to similarly situated “lands,” based on the statute, its
goals and objectives, and the Supreme Court caselaw, the agencies conclude that the
significant nexus standard applies to non-wetland waters and Justice Kennedy’s
explication of the significant nexus standard applies to non-wetlands waters as well.
In Rapanos, Justice Kennedy reasoned that Riverside Bayview and SWANCC
“establish the framework for” determining whether an assertion of regulatory
jurisdiction constitutes a reasonable interpretation of “navigable waters” - “the
connection between a non-navigable water or wetland and a navigable water may be
so close, or potentially so close, that the Corps may deem the water or wetland a
‘navigable water’ under the Act;” and “[a]bsent a significant nexus, jurisdiction
under the Act is lacking.” 547 U.S. at 767. “The required nexus must be assessed in
terms of the statute’s goals and purposes. Congress enacted the law to ‘restore and
maintain the chemical, physical, and biological integrity of the Nation’s waters,” 33
U.S.C. § 1251(a), and it pursued that objective by restricting dumping and filling in
‘navigable waters,” §§ 1311(a), 1362(12).” Id. at 779. Justice Kennedy concluded
that the term “waters of the United States” encompasses wetlands and other waters
that “possess a ‘significant nexus’ to waters that are or were navigable in fact or
that could reasonably be so made.” Id. at 759. While Justice Kennedy’s discussion
of the application of the significant nexus standard focused on adjacent wetlands in
light of the facts of the cases before him, his opinion is clear that he does not
conclude that the significant nexus analysis only applies to adjacent wetlands as he
explicitly states “the connection between a non-navigable water or wetland and a
navigable water may be so close, or potentially so close, that the Corps may deem
the water or wetland a ‘navigable water’ under the Act.” Id. at 767 (emphases
added). Fundamentally, Justice Kennedy’s significant nexus analysis is about the
fact, long-acknowledged by Supreme Court caselaw, that protection of waters from
pollution can only be achieved by controlling pollution of upstream waters. It
would be inconsistent with Justice Kennedy’s opinion as a whole, science, and
common sense to apply Justice Kennedy’s significant nexus standard to wetlands
adjacent to tributaries and not to the tributaries themselves.

See the Technical Support Document, section 1.
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Peltzer & Richardson, LC (Doc. #16360)

4.134 In addition, if there is any place at all for an “other waters” rule, it should contain a nexus
to interstate commerce. The current proposed rule eliminates this connection, and is
subject to invalidation as a result. Only chemical, physical, or biological impacts that
have a demonstrable effect on navigable waters should be considered “significant” in the
meaning of the Clean Water Act jurisdiction. This could be cured by including an impact
on interstate commerce as an element of the “significant nexus” definition. (p. 4)

Agency Response: See Agency Summary Response Essays 11. See reponse 4.94
(Doc. #16393), 4.128 or 4.129 (Doc. #14968). All waters protected by the significant
nexus standard fall within the federal government’s authority under the Commerce
Clause because they are traditional navigable waters, interstate waters, or the
territorial seas or because they play an important role in restoring and maintaining
the chemical, physical, and biological integrity of traditional navigable waters,
interstate waters, and the territorial seas. See Technical Support Document.

Glenn-Colusa Irrigation District (Doc. #16635)

4.135 The “other waters” category is the first time the Proposed Rule explicitly references
Justice Kennedy’s significant nexus test. Notwithstanding it being a proper standard for
jurisdiction, the Agencies fail to properly apply it. Here, after asserting by rule
jurisdiction over traditional navigable waters, tributaries, adjacent waters, neighboring
waters, riparian areas, and floodplains, the Agencies concede that certain waters remain
outside the definition of WOTUS for which the Proposed Rule cannot assert jurisdiction.
In these cases, the Proposed Rule would apply the significant nexus test to determine
whether jurisdiction is proper. However, the Agencies’ intent to apply the significant
nexus test on a regional or watershed or ecosystem level to determine whether a
significant chemical, physical, or biological standard exists strains all logic when read in
the context of Rapanos.

The Agencies should not be allowed to apply either the relatively permanent test or the
significant nexus test on a regional-watershed-ecoregion level where, in Rapanos, the
Court intended both standards to restrict CWA jurisdiction. For example, in Rapanos,
Justice Kennedy applied the significant nexus test to a pair of wetlands, each with an
alleged separate and distinct connection to a more traditional navigable water, to
determine whether the Corps’ claim that the wetlands at issue provided critical functions
related to the integrity of other waters was sufficient to assert CWA jurisdiction. In both
instances, Justice Kennedy determined jurisdiction was not proper, finding that the
wetlands’ effects — argued to be sufficient for purposes of the significant nexus test —
were too speculative and insubstantial to confer jurisdiction. Here, the Agencies must be
held to the same standard. Thus, the Proposed Rule should not allow the Agencies to
assert jurisdiction at a regional-watershed-ecoregional level without first demonstrating
that the hydrologic connection, or chemical, physical, or biological effect between certain
“other waters” and more traditional navigable waters is in fact certain or substantial.”” (p.
7)

%" Rapanos, 547 U.S. at 732.
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Agency Response: To the extent the commenter asserts Justice Kennedy applied
the significant nexus standard to the waters at issue in Rapanos, the commenter is
mistaken. Justice Kennedy joined the narrow majority decision to remand the case
to the appellate court to consider the record in light of the Supreme Court’s
decisions in Rapanos. With respect to the remainder of the comment, See Agency
Summary Response Essays 1, 5, 6, 7, 8. See Significant Nexus Compendium

Association of American Railroads (Doc. #15018.1)

4.136 The proposed rule uses a new “fill and spill” concept to establish jurisdiction over
“wetlands and open waters” that “fill” during heavy rain events and “spill” downgrade
into a jurisdictional water. 79 Fed. Reg. 22,188, 22,208. This establishes almost limitless
jurisdiction over any waters which may spill into jurisdictional waters during a flood
event, including rail ditches and other currently non-jurisdictional, isolated water bodies,
depressions in rail yards or upland areas. The Agencies do not provide any limiting
principle for “fill and spill” jurisdiction, leaving open the possibility that a one-time flood
event could create permanent CWA jurisdiction over an isolated water body that would,
on its own, never be considered a Water of the United States. The “fill and spill” concept
could even impact systems that would be covered under the waste treatment exception,
such as designed biodetention systems or surface impoundments, because they could
“fill” and “spill” into a jurisdictional water. (p. 12-13)

Agency Response: The rule definition of “tributary” is narrow and requires that
flow must be of sufficient volume, frequency, and duration to create the physical
characteristics of bed and banks and an ordinary high water mark. If a water lacks
sufficient flow to create such characteristics, it is not considered “tributary” under
this rule. While some commenters expressed concern that a feature that flowed very
infrequently could meet the proposed definition of “tributary,” it is the agencies’
judgment that such a feature is not a tributary under the rule because it would not
form the physical indicators required under the definitions of “ordinary high water
mark” and “tributary.” To the extent the commenter refers to those portions of the
rule that identify neighboring waters, the proposal defined “neighboring” to
include, among other things, waters with a surface connection to jurisdictional
waters, which included “fill-and-spill connections,” and some commenters
recommended eliminating surface hydrologic connectivity as a basis for adjacency.
The definition of neighboring in the final rule does not include a provision defining
“neighboring” based on a surface hydrologic connection, but instead provides
specific distance thresholds. Similarly the only waters subject to case-specific
significant nexus determinations are those that fall within the types identified in
(a)(7) or the threshold in (a)(8).

In the final rule, the agencies provided clear and explicit exclusions for a variety of
non-jurisdictional features, including erosional features, water treatment systems,
puddles, certain types of ditches and water-filled depressions.

Union Pacific Railroad Company (Doc. #15254)

4.137 As if the Proposed Rule’s other categories were not sufficiently expansive, the Agencies
also seek to assert jurisdiction over “other waters” to capture features that are “similarly

134



Clean Water Rule Response to Comments — Topic 4: Other Waters

situated” and “in the same region” as a jurisdictional water but which do not fit the other
categories and are not expressly excluded. See 79 Fed. Reg. 22,211, 22,263. Each of
these terms is vague and subject to differing interpretations. Moreover, the Agencies’
explanation that “other waters” are “similarly situated” if they “perform similar functions
and are located sufficiently close together or sufficiently close to a ‘water of the United
States’ so that they can be evaluated as a single landscape unit” amounts to circular
reasoning and injects more uncertainty. See 79 Fed. Reg. 22,263. Again, the Proposed
Rule’s assertion of jurisdiction over “other waters” is also contrary to SWANCC and
Rapanos.

The Proposed Rule’s assertion of jurisdiction based on “adjacent waters” and “other
waters” is directly contrary to both the Rapanos plurality opinion and Justice Kennedy’s
concurring opinion, confusing and overbroad, and constitutes an impermissible attempt to
expand CWA jurisdiction. The Agencies may not use this rulemaking to assert CWA
jurisdiction over waters that the Supreme Court has ruled to be beyond their statutory and
constitutional authority. (p. 21)

Agency Response: See Agency Summary Response Essays 1, 4, 14, 13, 15.

West Bay Sanitary District, Novato Sanitary District, West County Wastewater District, Union
Sanitary District and West Valley (Doc. #16610)

4.138 The proposed rule ignores the clear holding of the SWANCC decision that isolated, non-
navigable ponds should be excluded from the WOTUS definition. SWANCC at 172.
Instead, the proposed rule attempts to consolidate these waters with other “similarly
situated waters” or look to an entire watershed to cobble together a significant nexus in
order to justify conferring federal jurisdiction over these waters. 79 Fed. Reg. 22210-
22215. Waters that do not have jurisdiction alone should not be found to be jurisdictional
merely by artificially combining them with other non-jurisdictional waters.”® While State
and local authorities may choose to focus regulation on a watershed level to achieve
economies of scale or allow for trading programs to address non-point sources of
pollution not directly regulated by the CWA, these activities do not warrant federal
control over what would otherwise be non-navigable, intrastate waters. The rule should
take a jurisdictional step backwards to the scope of the Army Corps’ original regulations
under the Act, which extended only to those waters and adjacent “wetlands” that were
part of or directly connected to navigable waters. (p. 8-9)

Agency Response: The rule recognizes that not all waters have the requisite
connection to traditional navigable waters, interstate waters, or the territorial seas
sufficient to be determined jurisdictional. The fundamental premise of the final rule
is that for a water to be a “water of the United States” it must have a significant
effect on the chemical, physical or biological integrity of a traditional navigable
water, an interstate water, or a territorial sea, which are (a)(1) through (a)(3) water
respectively. All other categories of the rule are based upon a significant nexus with
these three types of waters, whether determined to be jurisdictional in all cases

% See U,S. v. Morrison, 529 U.S. 598 (although not directly on point, this case discussed the impropriety of using
aggregation to establish a substantial connection to interstate commerce),
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meeting the defined criteria (such as sections (a)(4) through (a)(6), or subject to a
case-specific analysis (such as sections a(a)(7) and (a)(8). All waters protected by the
significant nexus standard fall within the federal government’s authority under the
Commerce Clause because they are traditional navigable waters, interstate waters,
or the territorial seas or because they play an important role in restoring and
maintaining the chemical, physical, and biological integrity of traditional navigable
waters, interstate waters, and the territorial seas. See Technical Support Document

The final rule provides narrow definitions of waters that are covered per se. With
respect to the “other waters” category, the agencies have retained only in specified
circumstances the current practice of case specific significant nexus determinations.
The final rule establishes two exclusive and readily identifiable circumstances under
which case-specific evaluations will be made to determine whether or not a water
has a “significant nexus”, and is therefore a “water of the United States.” First, the
rule identifies at paragraph (a)(7) five subcategories of waters (prairie potholes,
Carolina and Delmarva bays, pocosins, western vernal pools in California, and
Texas coastal prairie wetlands) that the agencies have determined are “similarly
situated” by rule in a single point of entry watershed for purposes of a significant
nexus determination. Second, at paragraph (a)(8), the final rule identifies waters
within the 100 year floodplain of a water identified in (a)(1) through (a)(3) or within
4000 feet of the high tide line or ordinary high water mark of a water identified in
paragraphs (a )(1) through (5). Additionally, the final rule does limit which waters
can be determined similarly situated and prohibits waters that fall under separate
paragraphs to be considered similarly situated with waters covered by another
paragraph in the case specific analysis. These limitations in the final rule clarify that
the agencies intend to regulate just those waters which have a significant nexus to
(2)(1) through (a)(3) waters.

The agencies also believe that the provisions in the final rule narrowly defining
which waters may be considered similarly situated in the region is consistent with
both the science and the Supreme Court rulings. We also believe that the view that
certain waters without a direct hydrologic connection nevertheless have a significant
nexus is supported by the science and the Supreme Court’s rulings. While the
presence of a hydrologic connection increases the strength of the impact of the
downstream traditional navigable water, interstate water, or the territorial seas, a
hydrologic connection is not necessary to establish a significant nexus, because, as
Justice Kennedy stated, in some cases the lack of a hydrologic connection would be a
sign of the water’s function in relationship to these (a)(1) through (a)(3) waters.
These functional relationships include retention of floodwaters or pollutants that
would otherwise flow downstream to the traditional navigable water, interstate
water, or the territorial seas.

The agencies believe the final rule contains adequate specificity and exclusions to
prevent jurisdiction from being asserted over waters that do not have a significant
nexus with (a)(1) through (a)(3) waters. The rule is appropriately premised on the
significant nexus standard as articulated by Justice Kennedy. The four dissenting
Justices in Rapanos, who would have affirmed the court of appeals’ application of
the agencies’ regulation, also concluded that the term “‘waters of the United States’
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encompasses, inter alia, all tributaries and wetlands that satisfy either the
plurality’s standard or that of Justice Kennedy.” Id. at 810 & n.14 (Stevens, J.,
dissenting). Neither the plurality nor the Kennedy opinion invalidated any of the
current regulatory provisions defining “waters of the United States.” As set forth in
greater detail in the Technical Support Document, all U.S. Courts of Appeal and
virtually all U.S. District Courts that have applied Rapanos have held that Justice
Kennedy’s standard may be applied to identify jurisdictional waters. With respect
to Justice Kennedy’s reference to similarly situated “lands,” Based on the statute, its
goals and objectives, and the Supreme Court caselaw, the agencies conclude that the
significant nexus standard applies to non-wetland waters and Justice Kennedy’s
explication of the significant nexus standard applies to non-wetlands waters as well.
In Rapanos, Justice Kennedy reasoned that Riverside Bayview and SWANCC
“establish the framework for” determining whether an assertion of regulatory
jurisdiction constitutes a reasonable interpretation of “navigable waters” - “the
connection between a non-navigable water or wetland and a navigable water may be
so close, or potentially so close, that the Corps may deem the water or wetland a
‘navigable water’ under the Act;” and “[a]bsent a significant nexus, jurisdiction
under the Act is lacking.” 547 U.S. at 767. “The required nexus must be assessed in
terms of the statute’s goals and purposes. Congress enacted the law to ‘restore and
maintain the chemical, physical, and biological integrity of the Nation’s waters,’ 33
U.S.C. § 1251(a), and it pursued that objective by restricting dumping and filling in
‘navigable waters,” §§ 1311(a), 1362(12).” Id. at 779. Justice Kennedy concluded
that the term “waters of the United States” encompasses wetlands and other waters
that “possess a ‘significant nexus’ to waters that are or were navigable in fact or
that could reasonably be so made.” Id. at 759.

Clearwater Watershed District, et al. (Doc. #9560.1)

4.139 We believe that the proposed rule does nothing to clarify the jurisdiction of “other
waters” from the muddled bureaucracy that already plagues this issue . Per the rule,
“[t]he support for a determination that the nexus is significant will be based on a record
that documents the scientific basis for concluding which functions are provided by the
waters and why their effects on a traditional navigable water, interstate water, or the
territorial seas are significant, including that they are more than speculative or
insubstantial. The rule does not identify the “gradient” it refers to nor does it clarify how
the point of “significant nexus” is calculated. Additionally, the rule provides no test for
the regulated community to evaluate which “functions” will be relevant to development
of the record used to document the scientific basis. (p. 9)

Agency Response: The agencies modified the proposed “other waters” category,
creating two categories which allow for case specific analysis for to specific types of
waters or those within a threshold. The waters subject to case specific analysis are
limited by type in (a)(7) and by location in (a)(8). Additionally, the final rule does
limit which waters can be determined similarly situated and prohibits waters that
fall under separate paragraphs to be considered similarly situated with waters
covered by another paragraph in the case specific analysis. These limitations in the
final rule clarify that the agencies intend to regulate just those waters which have a
significant nexus to (a)(1) through (a)(3) waters. The final rule states that an
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evaluation of the functions provided by the water must be conducted in order to
demonstrate a significant nexus with (a)(1) through (a)(3) waters. The final rule lists
nine functions relevant to the physical, chemical, and biological significant nexus,
one of which is “provision of life cycle dependent aquatic habitat.” The preamble
highlights that streams, wetlands, and open waters provide life-cycle dependent
aquatic habitat (such as foraging, feeding, nesting, breeding, spawning, and use as a
nursery area) for species located in traditional navigable waters, interstate waters,
or the territorial seas. Many species require different habitats for different
resources (e.g., food, spawning habitat, overwintering habitat), and thus move
throughout the river network over their life-cycles. At the core of the “significant
nexus” analysis, the protection of upstream waters must be critical to maintaining
the integrity of the downstream waters. These upstream waters function as integral
parts of the aquatic environment, and if these waters, alone or in combination with
similarly situated waters in the region, are polluted or destroyed there is a
significant effect downstream. For a discussion of how the agencies assess the
significance of the nexus in terms of the CWA’s objective to “restore and maintain
the chemical, physical, and biological integrity of the Nation’s waters” see response
4.54 (Doc. #15538). By not determining that any one of the waters available for case-
specific analysis is jurisdictional by rule, the agencies are recognizing the gradient of
connectivity that exists and will assert jurisdiction only when that connection and
the downstream effects are significant and more than speculative and insubstantial.
See Technical Support Document for a further discussion of the agencies’
interpretation of the significant nexus standard and when a nexus is neither
speculative nor insubstantial

The agencies provided additional clarity by expanding the discussion of “similarly
situated” in the preamble

By limiting the application of the case specific determination and providing more
detail regarding the definition of significant nexus in the rule, which includes listing
the specific functions that can be considered in the analysis, the agencies believe
individual regulators who conduct the analysis have clear and consistent parameters
to consider during their review in making case specific jurisdictional
determinations. This in turn provides transparency to the regulated public over
which factors will be considered.

Duke Energy (Doc. #13029)

4.140 Duke Energy is concerned that the proposed rule allows non-jurisdictional features, that

are explicitly excluded from the “waters of the United States” definition, to be used as
connections for the purposes of establishing jurisdiction over “adjacent” and “other
waters.” As stated in the Preamble, “even when not jurisdictional waters, these non-
wetland swales, gullies, rills and specific types of ditches may still be a surface
hydrologic connection for purposes of the proposed definition of adjacent under

paragraph (a)(6) or for purposes of a significant nexus analysis under paragraph (a)(7).”*°

“d.
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In addition to non-jurisdictional erosional features and certain ditches, the agencies state
that shallow subsurface water or groundwater can also be used to establish a connection
to determine jurisdictional adjacent or other waters.'® The agencies state that “[s]hallow
subsurface connections are distinct from deeper groundwater connections, which do not
satisfy the requirement for adjacency.”® However, this raises further questions on the
extent of “shallow subsurface connections.” Where do “shallow subsurface connections”
end and deeper groundwater connections begin? Who makes this determination and with
what criteria?

To add to the confusion, the agencies also state “[w]ater does not have to be continuously
present in the confined surface or shallow subsurface hydrologic connection and the flow
between the adjacent water and the jurisdictional water may move in one or both
directions.”'® How can it be proven that a shallow subsurface connection doesn’t exist if
water doesn’t even need to be present? Who has the burden of proof to determine
whether a connection exists or not? Once again, this leaves open the possibility of
subjective interpretations allowing jurisdiction to be established far beyond historical
determinations creating liability and permitting obligations not previously required.

The use of non-jurisdictional connections, including groundwater, to establish adjacency
or a significant nexus has no limits. The proposed rule essentially allows for all waters to
be deemed jurisdictional based on these connections. This is, again, similar to the “any
hydrological connection” theory rejected in Rapanos and hardly clarifies jurisdiction.
Duke Energy recommends that the agencies eliminate the use of excluded features and
waters as a basis for connections to establish further jurisdiction. (p. 49-51)

Agency Response: The final rule explicitly excludes groundwater, which the
agencies have never interpreted to be a “water of the United States” under the
CWA. However, the final rule does allow for potential jurisdiction to be asserted
based on shallow subsurface connections.

See the Technical Support Document, section I11.B. and groundwater summary
response in the Features and Waters Not Jurisdictional Compenium.

North Dakota EmPower Commission (Doc. #13604)

4.141 The Court’s rationale in SWANCC for rejecting jurisdiction over non-navigable isolated

waters was reaffirmed in Justice Kennedy’s Rapanos concurrence. Based on this clear
guidance from the Court, EmPowerND believes that the agencies’ proposed regulation
over “other waters” should be excluded from the rule. (p. 7)

Agency Response:  The significant nexus standard, i.e., that a water is within the
scope of the CWA if “either alone or in combination with similarly situated
[wet]lands in the region, significantly affect the chemical, physical, and biological
integrity of other covered waters more readily understood as ‘navigable,’” arises
directly from Justice Kennedy’s opinion in Rapanos. 547 U.S. at 780. See response

10014, at 22,208.

101 Id

19279 Fed. Reg. at 22,208
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4.133 (Doc. #15368). For a discussion of the agencies interpretation of the caselaw,
see Technical Support Document at Section 1.

Murray Energy Corporation (Doc. #13954)

4.142 We note that this radical departure from the established meaning of connectivity appears
to be premised on a misinterpretation of one isolated statement by Justice Kennedy in his
Rapanos concurrence. Unfortunately, the Agencies have failed to read this particular
statement in its appropriate context and thus misinterpret its meaning.

A hydrologic connection is not necessary to establish a significant nexus, because, as
Justice Kennedy stated, in some cases the lack of a hydrologic connection would be a
sign of the water’s functional relationship to the traditional navigable water, interstate
water or the territorial seas. These functional relationships include retention of flood
waters or pollutants that would otherwise flow downstream to the traditional navigable
water, interstate water or the territorial seas. See 547 U.S. at 775 (citations omitted) (J.
Kennedy) (“it may be the absence of the interchange of waters prior to the dredge and fill
activity that makes protection of the wetlands critical to the statutory scheme”).

Proposed Rule at 22213. The Agencies fail to note that Kennedy’s comment here was
made in response to the plurality’s argument as to why wetlands adjacent to TNWs, but
separated by a manmade berm, may still have a significant nexus to TNWs and thus be
subject to the Corps’ regulations. See 547 U.S. at 775. Justice Kennedy was highly
skeptical of and rejected the plurality’s “any hydrological connection” test, opining that a
hydrological connection alone would be inadequate in some cases to assert jurisdiction
(“. . . mere hydrologic connection should not suffice in all cases; the connection may be
too insubstantial for the hydrologic linkage to establish the required nexus with navigable
waters as traditionally understood.”) Id. at 784-785. Justice Kennedy never concluded
that jurisdiction as a general matter could be broadly asserted in the absence of
hydrologic connection. Rather, Justice Kennedy specifically called into question the
Corps’ overly broad proposed definition of jurisdictional tributaries, i.e., those that
“feed[] into a traditional navigable water (or tributary thereof) and possess an ordinary
high-water mark,” arguing that such as expansive definition could in fact reach tributaries
that lacked significant nexus. Id. at 781 (“Yet the breadth of this standard — which seems
to leave wide room for regulation of drains, ditches, and streams remote from any
navigable-in-fact water and carrying only minor water-volumes towards it — precludes its
adoption as the determinative measure . . .”). In sum, the Agencies’ misreading of
Supreme Court precedent leads us to conclude that this particular approach to defining
jurisdiction over “other waters” is fatally flawed. (p. 17)

Agency Response: See Agency Summary Response Essays 1, 4, 13, 15. See
response 4.128 or 4.129 (Doc. #14968), 4.133 (Doc. #15368). For a discussion of the
agencies’ interpretation of the caselaw, see Technical Support Document Section |

Florida Electric Power Coordinating Group, Inc. (Doc. #13993)

4.143 Also problematic is the fact that EPA has chosen to propose expanding the meaning of
Justice Kennedy’s concurring opinion. In the preamble statement EPA and the Corps
admit that Justice Kennedy’s significant nexus standard applied specifically to wetlands,
and then go on to assert that “it is reasonable to utilize the same standard” for non-
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wetland waters. 79 Fed. Reg. at 22,204, 22,209, 22,212. But EPA and the Corps do not
articulate an adequate explanation identifying why it would be reasonable to extend
CWA jurisdiction categorically to non-wetland waters; in many cases other types of
waters typically will not serve the same functions (for traditional navigable waters) as
wetlands. (This is especially true of waste treatment systems.) Indeed, the plain
language of Justice Kennedy’s concurrence and later case law interpreting the significant
nexus concept demonstrate that the concept should not be applied categorically to other
waters. (p. 3-4)

Agency Response:  See response 4.100 (Doc. #9615), 4.133 (Doc. #15368). The
agencies note that the final rule continues the historic exclusion of wastewater
treatment systems designed consistent with the CWA.

Southern Nevada Water Authority (Doc. #14580)

4.144 While “other waters” may provide a potential benefit to, and may even be critical to, the
life cycle of non-aquatic species such as mammals and birds, for assertion of CWA
jurisdiction through biological connection there must be a potential effect on the
biological integrity of a traditional WOTUS. It is unlikely such effect on the biological
integrity of a traditional WOTUS could result from simple use of “other waters” by non-
aquatic species such as mammals and birds. SNWA recommends the Proposed Rule
clearly identify that for the purposes of determining CWA jurisdiction, biological
connectivity determinations must demonstrate an effect on the biological integrity of a
traditional WOTUS. SNWA also recommends biological connectivity evaluations be
limited to consideration of aquatic and semi-aquatic organisms, including fish,
amphibians, and invertebrates, which use both upstream and downstream waters during
critical life stages, and that non-aquatic species such as mammals and birds are not
evidence of biological connectivity for purposes of CWA jurisdiction, regardless of their
life cycle dependency on the identified aquatic resource. (p. 4)

Agency Response: In order to add clarity to the definition of significant nexus, the
agencies have listed in the definition the functions that will be considered in a
significant nexus analysis. These functions are consistent with the agencies’ scientific
understanding of the functioning of aquatic ecosystems. A water does not need to
perform all of the functions listed in paragraph (c)(5) in order to have a significant
nexus. The final rule makes clear that a water has a significant nexus when any
single function or combination of functions performed by the water, alone or
together with similarly situated waters in the region, contributes significantly to the
chemical, physical, or biological integrity of the nearest water identified in
paragraphs (a)(1) through (3). Itis clear that Congress intended the CWA to
“restore and maintain” all three forms of “integrity,” 33 U.S.C. § 1251(a), so if any
one is compromised then that is contrary to the statute’s stated objective. It would
subvert the objective if the CWA only protected waters upon a showing that they
had effects on every attribute of the integrity a traditional navigable water,
interstate water, or the territorial sea. Case-specific determinations of significant
nexus require (a)(7) or (a)(8) waters to be evaluated either alone, or in combination
with other similarly situated waters in the region. The agencies’ definition of
significant nexus is based upon the language in SWANCC and Rapanos. The
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definition is also consistent with current practice, where field staff evaluate the
functions of the waters in question and the effects of these functions on downstream
waters. See Agency Summary Response Essay 10.

4.145 The Proposed Rule identifies that evidence of chemical connectivity can be found by
identifying “whether the properties of the water in question are similar or dissimilar” (79
FR 22214). These terms are vague, and could lead to confusion and different
interpretations. SNWA recommends the terms similar or dissimilar be defined and
examples provided. SNWA also recommends the Proposed Rule clearly state that
determinations of chemical connectivity must show an effect of the “other waters” on the
chemical integrity of a traditional WOTUS. (p. 4)

Agency Response: The final rule has been modified to list 9 specific functions to
be used in significant nexus evaluations. This list includes several functions relevant
to chemical connectivity which contribute significantly to the integrity of the nearest
(a)(1) through (a)(3) waters, including “sediment trapping”, “nutrient recycling”,
and “pollutant trapping, transformation, filtering, and transport”. The chemical
effects that case-specific waters have on downstream waters are linked to their
hydrologic connection downstream, though a surface connection is not needed for a
water to influence the chemical integrity of the downstream water. Because the
majority of case-specific waters are hydrologically connected to downstream waters
via surface or groundwater connections, most case-specific waters can affect water
guality downstream (although these connections do not meet the definition of
adjacency). Whigham and Jordan 2003 at 542. Case-specific waters can act as sinks
and transformers for nitrogen and phosphorus, metals, pesticides, and other
contaminants that could otherwise negatively impact downstream waters. Science
Report at 5-30 (citing Brooks et al. 1977; Hemond 1980; Davis et al. 1981; Hemond
1983; Ewel and Odum 1984; Moraghan 1993; Kao et al. 2002; Boon 2006; Dunne et
al. 2006; Jordan et al. 2007; Whitmire and Hamilton 2008). Also see, e.g., Isenhart
1992. The body of published scientific literature and the Science Report indicate
that sink removal of nutrients and other pollutants by case-specific waters is
significant and geographically widespread. Science Report at 5-30. Water quality
characteristics of case-specific waters are highly variable, depending primarily on
the sources of water, characteristics of the substrate, and land uses within the
watershed. Whigham and Jordan 2003 at 541. These variables inform whether a
case-specific water has a significant nexus to an (a)(1) through (a)(3) water. In
addition, where there is a hydrologic connection, waters may provide a source of
freshwater dilution to downstream waters, reducing instream concentration of
pollutants. The Agencies believe this change provides the necessary specificity in
chemical connectivity.

Metropolitan Water District of Southern California (Doc. #14637)

4.146 The key terminology used in the definition of “significant nexus,” such as “similar
functions,” “sufficiently close,” and “the functions performed (by waters)” is vague,
creating the potential for confusion rather than providing clarity. Metropolitan is
concerned about how these terms will be applied in the arid west, and about the reliance
on the discretion of individual regulators in interpreting these vague standards. For
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example, a 2004 GAO Report noted significant inconsistencies among Corps districts in
identifying what waters are subject to CWA jurisdiction. GA0-04-297, at 3-4. If itis the
intent of the Agencies to provide the details of determining jurisdiction for “other waters”
in technical manuals and Regional Guidance Letters, then Metropolitan again requests
that these documents be circulated for public review and comment prior to their
implementation and use and before the proposed rule is finalized. (p. 13)

Agency Response: The agencies believe the rule provides greater clarity regarding
which waters are subject to CWA jurisdiction, reducing the instances in which
permitting authorities, including the states and tribes with authorized section 402
and 404 CWA permitting programs, to make jurisdictional determinations on a
case-specific basis. In the final rule, the agencies established case-specific provisions
for certain categories of specified waters at (a)(7), and waters within a specific
threshold at (a)(8). The final rule has been modified to list 9 specific functions to be
used in significant nexus evaluations. These changes coupled with additional
exclusions, reflect the agencies’ intent to cover waters with significant effect on an
(2)(1) through (a)(3) water.

The agencies provided additional clarity by expanding the discussion of “similarly
situated” in the preamble and for reasons stated in the previous paragraph believe
the final rule contains adequate specificity and exclusions to prevent jurisdiction
from being asserted over waters that do not have a significant nexus with (a)(1)
through (a)(3) waters. See Agency Summary Response Essays 1, 5, 6, 8.

While the agencies may in the future develop additional technical guidance, the
agencies believe the rule, together the the preamble and Technical Support
Document provide sufficient clarity to allow implementation. See Agency Summary
Response Essay 5. The final rule does not change the agencies’ longstanding
practices or processes for implementing this rule, and those practices and processes
are outside the scope of the final rule.

Arizona’s Generation & Transmission Cooperatives (Doc. #14901)

4.147 This approach is not consistent with the concept of “significant nexus” put forth in Justice
Kennedy’s concurring opinion in the Rapanos case. In that opinion, Justice Kennedy
noted that “remote,” “insubstantial,” “speculative,” or “minor” features or flows do not
rise to the level of having a significant nexus with downstream TNWSs. Justice Kennedy
recognized that, in order to give the term “navigable” (as in “navigable waters”) meaning,
one must acknowledge that there are surface water features that are so small, so remote,
or provide such negligible flow that they cannot be considered waters of the U.S. and are
thus beyond the scope of federal jurisdiction.

The aggregation approach to significant nexus analyses promoted by the Proposed Rule
ignores Justice Kennedy’s common sense observation. The draft Report, therefore,
makes no effort to provide any data or discussion that would allow agencies or the
regulated public to identify those surface water features that are too small, too remote, or
have such minimal flow that they do not provide a significant contribution to the function
of downstream TNWs and should therefore not be considered waters of the U.S. These
errors are compounded in the draft Report by the EPA’s conflation of intermittent and
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ephemeral streams (thereby biasing ephemeral streams toward federal jurisdiction), and
the inappropriate application of analyses completed on very large, higher order ephemeral
washes to the smaller, lower order washes most commonly considered in jurisdictional
determinations (JD) in the arid Southwest. (p. 3)

Agency Response: The Agencies acknowledge there are surface water features
that cannot be considered waters of the United States. Aside from explicitly listing
waters not considered jurisdictional, the final rule establishes case-specific
provisions for certain categories of specified waters at (a)(7), and waters within a
specific threshold at (a)(8). These changes coupled with additional exclusions,
reflect the agencies’ intent to only cover waters with significant effect on an (a)(1)
through (a)(3) water.

The rule places limits on which waters could be subject to a case-specific significant
nexus determination, in recognition that case-specific analysis of significant nexus is
resource-intensive and to reflect the consideration for the body of science that exists.
By not determining that any one of the waters available for case-specific analysis is
jurisdictional by rule, the agencies are recognizing the gradient of connectivity that
exists and will assert jurisdiction only when that connection and the downstream
effects are significant and more than speculative and insubstantial.

It is important to note that many ephemeral waters listed are jurisdictional under
current regulations. The agencies intend to continue to regulate ephemeral
tributaries where they meet the definition of tributary and are not otherwise
excluded. The agencies have historically regulated of ephemeral waters is under
CWA section 303(c), several Corps’ Nationwide Permits under CWA section 404
address discharges of dredged or fill material into ephemeral waters, and the
agencies’ definition of “waters of the United States” prior to this rule included all
tributaries without reference to flow regime. See Agency Summary Response
Essays 3, 6, 13, 15. See response 4.127 (Doc. #14567.1)

Association of American Pesticide Control Officials (Doc. #14940)

4.148 AAPCO recognizes that the CWA is not a cost benefit statute, as is FIFRA. However,
the water quality standards and discharge permits used to implement the CWA are not
zero-tolerance regulatory mechanisms. Therefore, AAPCO recommends that EPA and
the Corps develop a mechanism to utilize the loading potential of land areas or practices
to waters rather than the arbitrary and expanded narrative definition of waters in the
proposed WOTUS Rule as the basis for including or excluding waters from CWA
jurisdiction. (p. 3)

Agency Response: Water quality standards and discharge permit conditions are
beyond the scope of this rule. This rule does not change the implementation of the
CWA. The agencies disagree with the approach based on the loading potential of
land areas or practices.

American Public Power Association (Doc. #15008)

4.149 The Proposed Rule Impermissibly Regulates Isolated Features as “Other Waters.”
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The agencies’ proposed “other waters” category is designed to capture any wet feature
that cannot be found jurisdictional under the “tributary” or “adjacent water” categories.
Under the proposed rule, the agencies will assert jurisdiction over “other waters,
including wetlands,” that “alone, or in combination with other similarly situated waters,
including wetlands, located in the same region, have a significant nexus” to a traditional
navigable water, interstate water, or territorial sea. 79 Fed. Reg. at 22,263. The proposed
rule suggests that other waters could be similarly situated even if they are located in
different landforms, have different elevation profiles, and have different soil and
vegetation characteristics, as long as they “perform similar functions and are located
“sufficiently close” to a water of the U.S. to allow them to collectively function together.
79 Fed. Reg. at 22,213. This interpretation stretches the concept of “similarly situated”
beyond reason and would allow the agencies to find that essentially every feature within a
watershed is “similarly situated” and therefore can be aggregated to assert jurisdiction.

The agencies’ proposal for “other waters” is overbroad, ambiguous, and confusing.
Without question the provision is meant to assert jurisdiction over isolated waters, such
as industrial ponds, impoundments, and other similar formations for their operations, that
have little or no connection to traditional navigable waters. The Supreme Court has also
determined such isolated waters are not within the agencies’ authority to regulate under
the CWA. For these reasons, APPA recommends the elimination of the proposed
provision. (p. 7)

Agency Response: See Agency Summary Response Essays 1, 13, 15, 8..See
response 4.128 or 4.129 (Doc. #14968)

Utility Water Act Group (Doc. #15016)

4.150 The latter option for demonstrating a significant nexus, whereby “other” waters’ effects
are considered in combination (i.e., through aggregation), is especially broad and
undefined, as the Proposed Rule does not define “single landscape unit.” Proposed 33
C.F.R. §328.3(c)(7), 79 Fed. Reg. at 22,263 col. 3 (using but not defining the term
“single landscape unit”). Presumably the term is broader than floodplain or riparian area,
since waters within the same floodplain or riparian area meet the definition of “adjacent”
waters. It appears that, for purposes of “adjacent” waters and ““other waters,” the
Agencies believe that both surface flows (e.g., ditches) and subsurface flows (e.qg.,
groundwater) can serve as evidence of jurisdiction. 79 Fed. Reg. at 22,208 col. 3, 22,216
col. 1, 22,219 col. 3. (p. 42-43)

Agency Response: The proposed rule included a broad provision (paragraph
(a)(7) of the proposal) that allowed for a case-specific determination of significant
nexus for any water that was not categorically jurisdictional or excluded. In
consideration of comments expressing concern over the proposed approach, the
agencies made changes to provide for case-specific determinations under more
narrowly targeted circumstances based on the agencies’ assessment of the
importance of certain specified waters to the chemical, physical, and biological
integrity of traditional navigable water, interstate waters, and the territorial seas
address concerns in the approach to “other waters.”
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4.151

The final rule establishes two exclusive circumstances under which case-specific
evaluations will be made to determine whether or not a water has a “significant
nexus”, and is therefore a “water of the United States.” First, the rule identifies at
paragraph (a)(7) five subcategories of waters (prairie potholes, Carolina and
Delmarva bays, pocosins, western vernal pools in California, and Texas coastal
prairie wetlands) that the agencies have determined are “similarly situated” by rule
in a single point of entry watershed for purposes of a significant nexus
determination. Second, at paragraph (a)(8), the final rule identifies waters within
the 100 year floodplain of a water identified in (a)(1) through (a)(3) or within 4000
feet of the high tide line or ordinary high water mark of a water identified in
paragraphs (a )(1) through (5).

The agencies have retained only in specified circumstances the current practice of
case specific significant nexus determinations. The agencies also have clarified
which waters could be considered similarly situated for purposes of (a)(8). As set
forth in the Preamble to the final rule, in general, it would be inappropriate, for
example, to consider waters as “similarly situated” under (a)(8) if these waters are
located in different landforms, have different elevation profiles, or have different
soil and vegetation characteristics, unless the waters perform similar functions and
are located sufficiently close to a “water of the United States” to allow them to
consistently and collectively function together to affect a traditional navigable
water, interstate water, or the territorial seas.

The agencies determined that the single point of entry watershed is a reasonable and
technically appropriate scale for identifying “in the region” for purposes of the
significant nexus standard. A single point of entry watershed is the drainage basin
within whose boundaries all precipitation ultimately flows to the nearest single
traditional navigable water, interstate water, or the territorial sea. The agencies
determined that because the movement of water from watershed drainage basins to
coastal waters, river networks, and lakes shapes the development and function of
these systems in a way that is critical to their long-term health, the watershed is a
reasonable and technically appropriate way to identify the scope of waters that
together may have an effect on the chemical, physical, or biological integrity of a
particular traditional navigable water, interstate water, or territorial sea. The
watershed includes all streams, wetlands, lakes, and open waters within its
boundaries. Using the watershed that flows to the nearest single traditional
navigable water, interstate water, or territorial sea is consistent with court decisions
that these waters are the ultimate focus of CWA protections. Using the single point
of entry watershed ensures that any analysis of significant nexus is appropriately
connected to these touchstone waters. The agencies have provided revised and
expanded definitions within the rule and the preamble that they believe provide the
desired clarity. The comment is correct in that both surface and shallow subsurface
flows are factors to be considered in case-specific analysis of significant nexus.

The Proposed Rule’s reliance solely on Justice Kennedy’s “significant nexus” test is
inconsistent with Marks, would inappropriately elevate a single Justice’s concurring
opinion (not joined in the holding by any other Justice) to the supreme law of the land,
reflects a broader interpretation of CWA jurisdiction over many waters than the plurality
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4.152

4.153

opinion in Rapanos would allow, and is otherwise unlawful. The Proposed Rule goes far
beyond even Justice Kennedy’s significant nexus concept. For example, Justice Kennedy
applied the concept to wetlands, not waters generally as the Proposed Rule would do.
Furthermore, Justice Kennedy rejected the Agencies’ notion of a tributary (as a water
with an ordinary high water mark that flows into a traditional navigable water or tributary
thereof) to determine CWA jurisdiction because of “the breadth of this standard — which
seems to leave wide room for regulation of drains, ditches, and streams remote from any
navigable-in-fact water and carrying only minor water volumes toward it . . . .” Rapanos,
547 U.S. at 781. Yet the Proposed Rule would reach many ditches and streams that are
remote from navigable-in-fact waters, carry only minor water volumes, or both. (p. 43-
44)

Agency Response: See Agency Summary Response Essays 4, 13, 15. See Features
and Waters Not Jurisdictional Compendium and Ditches Compendium

The Agencies’ reliance on case-by-case determinations and the exercise of discretion and
judgment to determine CWA jurisdiction will come at great expense and is completely
contrary to one of the stated goals of this Proposed Rule, which is to “make the process of
identifying ‘waters of the United States’ less complicated and more efficient.” 79 Fed.
Reg. at 22,190 col. 3 (emphasis added). Instead, reliance on subjective criteria will
enable the Agencies to continue to make inconsistent (and unfair) determinations of
jurisdiction, see supra pp. 25-26, potentially even causing the jurisdictional status of a
single feature to change over time. (p. 54-55)

Agency Response: The rule places limits on which waters could be subject to a
case-specific significant nexus determination, in recognition that case-specific
analysis of significant nexus is resource-intensive and to reflect the consideration for
the body of science that exists. By not determining that any one of the waters
available for case-specific analysis is jurisdictional by rule, the agencies are
recognizing the gradient of connectivity that exists and will assert jurisdiction only
when that connection and the downstream effects are significant and more than
speculative and insubstantial. See Agency Summary Response Essays 2.

While the Draft Connectivity Report provides an overall discussion of how gradients of
connectivity vary spatially (e.g., across biomes) and temporally (e.g., seasonal
fluctuations), the Proposed Rule proposes no objective measures or parameters of how
frequency, magnitude, and duration are to be evaluated in the “nexus test.” Rather, the
Agencies (besides the “other water” category, of which a site-specific assessment is
allowed) categorically define all surface water and groundwater linkages as establishing a
“significant nexus,” thus triggering CWA jurisdiction. (...)

Those waterbodies categorized as having a significant nexus carte blanche do not, in fact,
represent predictable, “in equilibrium” ecosystems. But, since the Agencies offered no
measures of connectivity significance (see discussion above), the reader is led to believe
that all waters are in a perpetual state of “stasis.” It is UWAG’s opinion that most aquatic
systems are shaped by stochastic, rather than deterministic, processes:

Depending on which variables one uses to evaluate equilibrium and over what
spatiotemporal scales, many if not all natural rivers exist in a non-equilibrial or
perhaps quasi-equilibrial state. . . . Ecologists could reasonably question whether
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river networks can ever achieve true equilibrium because they are open systems
subject to major hydrological variations over several temporal scales which
introduce substantial stochasticity within and amongst patches.

Thorp et al. (2006)'* at 134.

If lotic waters are truly shaped by stochastic rather than deterministic dynamics (as Thorp
et al. argue), then the frequency, magnitude, and duration of those factors affecting
connectivity should be important in determining whether, and if so how, upstream waters
influence the chemical, physical, and biological attributes of downstream or down-
gradient reaches. In studying benthic fish species in a Minnesota stream, Coon (1987)
reported that the survival, age structure, and recruitment of most species studied were
heavily influenced by the timing and extent of disturbance events (stream discharge
extremes):

104

Thus the benthic fishes of these streams may be thought of as being disturbance
specialists. Each species is vulnerable to environmental extremes, but the timing
and the type of extremes may determine which species is most strongly affected
ina given year. ... Such observations support the hypothesis that the factors
regulating stream-fish populations range over a gradient from variable,
disturbance-regulated to stable populations regulated by resource limitation and
interspecific interactions.

Id. at 84-85.

Regarding geographically isolated wetlands, Golden et al.'® state that « [t]hese systems
are inherently complex and seasonally variable,” Id. at 191, and “are influenced by a
combination of surface, near surface, and groundwater processes . . .,” id. at 202. In
discussing non-navigable streams and adjacent wetlands (NNSAWSs) — waterbody types
that EPA has categorically deemed to have a significant nexus in the Proposed Rule —
Leibowitz et al. (2008)'% state that:

The importance of connections between NNSAWSs and navigable waters to the
integrity of navigable waters typically varies with landscape setting, watershed
characteristics, and stream network characteristics. . . . Significant nexus is more
complex than hydrological permanence. It involves not only the hydrological
characteristics of the NNSAW, but its physical, chemical, and biological
attributes.

Id. at 366-67.

193 James H. Thorp et al., The Riverine Ecosystem Synthesis: Biocomplexity in River Networks Across Space and
Time, 22 RIVER RES. & APPLICATIONS 123 (2006).

1% Thomas G. Coon, Responses of Benthic Riffle Fishes to Variation in Stream Discharge and Temperature, in
COMMUNITY AND EVOLUTIONARY ECOLOGY OF NORTH AMERICAN STREAM FISHES 77 (W.J.
Matthews et al. eds, 1987).

195 Heather E. Golden et al., Hydrologic Connectivity Between Geographically Isolated Wetlands and Surface Water
Systems: A Review of Select Modeling Methods, 53 ENVTL. MODELING & SOFTWARE 190 (2014).

1% Scott G. Leibowitz et al., Non-Navigable Streams and Adjacent Wetlands: Addressing Science Needs Following
the Supreme Court’s Rapanos Decision, 6 FRONTIERS ECOLOGY & ENV’T 364 (2008).
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LaBaugh et al. (1998)™’ reviewed the scientific literature on prairie wetlands with an
emphasis on hydrological functions. Regarding the variety of functions, the authors state:

Prairie-pothole or slough wetlands are depressional wetlands that can store
surface water, recharge ground water, be a source of water to the atmosphere, and
provide an aquatic environment for wetland organisms. These all are examples of
the hydrologic functions of prairie pothole wetlands.

Id. at 18.

The authors also state that the water balance of these wetlands can vary geographically
while important region-specific factors are bedrock and soil type, climate, and
connectivity with groundwater. The authors conclude, however, that atmospheric
exchange is the most important process regarding water fluxes for most of these
wetlands:

Existing studies of hydrologic processes in prairie wetlands have found that
atmospheric deposition, evaporation and transpiration are the major components
of the water balance of the wetlands. . . . Although groundwater may have a small
role in the water balance of these wetlands, interaction with groundwater helps to
define the hydrologic function of these wetlands.

Id. at 22 (citations omitted).

The magnitude of flow variability (and thus the magnitude of hydraulic connectivity) is a
factor that strongly affects the structure and function of biotic communities. Thoms
(2006)"% states:

It is thought that contrasting states of flood and drought result in periods of high
and low connection and this strongly influences the composition of aquatic
communities. . . . Strong associations between the measures of flow variability
and the assemblage composition of the four [Australian] rivers were found,
suggesting that flow variability and, therefore, variable levels of habitat
connectivity may be strong determinants of broad scale assemblage composition
in dryland rivers.

Id. at 119. In the Proposed Rule, the Agencies offer no comprehensive discussion of how
measures of flow variability affect biotic assemblages in watersheds.

The Agencies, seemingly, simply chose to disregard the parameters of frequency,
magnitude, and duration in categorizing all tributaries and adjacent waters as having a
significant nexus. Even after a comprehensive review of the scientific evidence on
connectivity, the Agencies simply made a proclamation — untethered to the scientific
evidence or principles of frequency, magnitude, and duration — that all of these
waterbodies have significant hydrological connectivity. (p. 115-118)

Agency Response: As noted in the preamble, significant nexus is not a purely
scientific determination and neither is the agencies’ interpretation of the scope of

197 James W. LaBaugh et al., Hydrologic Functions of Prairie Wetlands, 8 GREAT PLAINS RES. 17 (1998).
1% Martin C. Thoms, Variability in Riverine Ecosystems, 22 RIVER RES. & APPLICATIONS 115 (2006).
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“waters of the United States;” instead the agencies’ interpretation is informed by
the Science Report and the review and comments of the SAB, but not dictated by
them. The rule reflects the judgment of the agencies when balancing the science, the
statute, the Supreme Court opinions, the agencies’ expertise, and the regulatory
goals of providing clarity to the public while protecting the environment and public
health. The agencies have taken a conservative approach, ensuring that the
available science supports the agencies’ determination.

The agencies limited the definition of tributaries that are “waters of the United
States” to those that have both a bed and banks and another indicator of ordinary
high water mark, signifying sufficient duration and frequency of flow to support a
finding of significant nexus based upon available science. In the same manner, the
final rule limits jurisdictional adjacent waters to those located within the floodplain
of the traditional navigable waters, interstate water, territorial sea, tributary, or
impoundment to which they adjacent, or are otherwise sufficiently proximate. The
agencies have determined that location within the floodplain and proximity ensure
that the aquatic functions performed by adjacent waters are effectively and
consistently provided to downstream waters.

The final rule The final rule lists nine functions relevant to the physical, chemical,
and biological significant nexus. See Significant Nexus Compendium. The
preamble and Technical Support Document discuss the basis for these limitations
and the hydrologic, chemical, and biological functions provided by covered
tributaries and adjacent waters.

UWAG recommends that the Agencies provide guidance to, and work with, the SAB,
states, and the regulated community on defining concise, measurable metrics for duration,
magnitude, and frequency parameters of hydraulic connectivity. A corollary to this could
be the development of multi-metric biological criteria, such as the Index of Biotic
Integrity. Karr and Chu (2000).*% Attributes of specific community composition (e.g.,
faunal groups stratified by trophic mode, tolerance to pollutants, or taxonomic class) are
summed to produce a composite score. Metrics related to “healthy” communities are
used in conjunction with those typically associated with “degraded” communities. We
recommend that the Agencies use such an approach, whereby they develop an index of
connectivity that identifies metrics associated with “high connectivity” and those related
to “disconnectivity” to allow scientifically supportable, objective measures of a
significant nexus.

For example, Leibowitz et al. (2008) proposed two hydrological permanence metrics:
Dmax,q (maximum duration — in days — of continuous surface or hyporheic flow), and
Dmax,c (maximum duration of continuous surface or hyporheic connection between an
adjacent wetland and a jurisdictional stream). Id. at 367. These metrics clearly address
the duration variable of hydrological connectivity."'° The same authors also proposed
metrics to quantify the significance of how non-navigable streams and adjacent wetlands

199 James R. Karr & Ellen W. Chu, Sustaining Living Rivers, 422-423 HYDROBIOLOGIA 1 (2000).
10 UWAG believes, however, that, due to difficulties in measuring the presence and extent of hyporheic flow, this
variable should not be included as a metric of connectivity.
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influence the chemical, physical, and biological properties of downstream waters: (1)
supply of beneficial materials (e.g., the transport of coarse particulate organic matter); (2)
the removal of harmful materials (i.e., sediment and pollutant sink function); (3) and
refuge function (e.g., providing habitat during extreme hydrological events). Id. at 367-
68. The Agencies could develop and stratify such functional metrics for different
physiographic regions such as ecoregions, or more inclusive ecosystems such as biomes.
The elucidation of such metrics would provide a more sound scientific foundation for the
designation of waterbodies demonstrating actual and significant functional connectivity,
rather than a determination by rule that all waters defined by EPA as “tributaries” or
“adjacent waters” have an assumed significant nexus. (p. 118-119)

Agency Response: Due to regional variability and the complexity required, the
agencies do not anticipate developing standardize scoring metrics or other universal
guantitative measure for evaluating significant nexus. The agencies believe the final
rule reflects the agencies’ goal of providing simpler, clearer, and more consistent
approaches for identifying the geographic scope of the CWA. The rule establishes
jurisdiction in three basic categories: waters that are jurisdictional in all instances,
waters that are jurisdictional but only if they meet specific definitions in the rule,
and a narrowed category of waters subject to case-specific analysis. The preamble
and Technical Support Document discuss the basis for these limitations and the
hydrologic, chemical, and biological functions provided by covered tributaries and
adjacent waters.

In the Proposed Rule, the Agencies informally equate the significant nexus of
“tributaries” (including ephemeral and intermittent streams), “adjacent waters,” and
“other waters” to jurisdictional waters with the function of affecting the chemical,
physical, and biological attributes of those downstream waters. In the Proposed Rule, the
Agencies have not, but should have, addressed the following questions:

e Which of the three types of attributes is most important or has the greatest
weighting? Why? Does the most important attribute vary spatially and
temporally?

e If only one of the three attribute types is affected, and this occurs during
statistically rare intervals, does the waterbody type still have a significant nexus?

e Must the “effect” be positive or beneficial to downstream waters? For example,
during pulse flooding events, hydrological connectivity is high, but this comes at
the expense of faunal displacement and habitat (e.g., sediment components that
may provide microhabitat for benthic species) scouring and/or displacement.

e Shouldn’t the duration, frequency, or magnitude of dis-connectivity be a factor
that is considered? During these periods (e.g., droughts) the effects of traditional
nonjurisdictional waters on the chemical, physical, and biological properties of
downstream waters either do not exist, or serve as a harmful disturbance. For
example, Power et. al. (1988)™ cite Smith (1982)''? who documented that the

11 Mary E. Power et al., Biotic and Abiotic Controls in River and Stream Communities, 7 J. N. AM.
BENTHOLOGICAL SOC’Y 456 (1988).
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reestablishment of a sculpin species (Cottus gulosus) to a 2-kilometer stretch of
stream took over ten years following a drought event. (p. 119-120)

Agency Response: In order to determine if a water has a significant nexus with a
traditional navigable water, interstate water, or territorial sea, that water’s
functions must be evaluated in relation to the traditional navigable water, interstate
water, or the territorial sea. Functions to be considered for the purposes of
determining significant nexus are sediment trapping; nutrient recycling; pollutant
trapping, transformation, filtering, and transport; retention and attenuation of
floodwaters; runoff storage; contribution of flow; export of organic matter; export
of food resources; and provision of life-cycle dependent aquatic habitat (such as
foraging, feeding, nesting, breeding, spawning, use as a nursery area) for species
located in traditional navigable waters, interstate waters, or the territorial seas.
Duration, frequency, or magnitude of connectivity or dis-connectivity may be a
factor to be considered within many of these functions, but do not establish or
remove jurisdiction alone. By not determining that any one of the waters available
for case-specific analysis is jurisdictional by rule, the agencies are recognizing the
gradient of connectivity that exists and will assert jurisdiction only when that
connection and the downstream effects are significant and more than speculative
and insubstantial.

These factors are to be evaluated on an equal basis, with no one factor being
considered more important in the evaluation. It is important to note, however, that a
water or wetland can provide just one function that may significantly affect the
chemical, physical or biological integrity of the downstream water. It is clear that
Congress intended the CWA to “restore and maintain” all three forms of
“integrity,” 33 U.S.C. § 1251(a), so if any one is compromised then that is contrary
to the statute’s stated objective. It would subvert the objective if the CWA only
protected waters upon a showing that they had effects on every attribute of the
integrity a traditional navigable water, interstate water, or the territorial sea. There
IS no requirement that the effect on downstream waters be beneficial in order to be
evaluated.

The Agencies in the Proposed Rule (and EPA in the Draft Connectivity Report)
meticulously highlight the beneficial functions of connectivity on the chemical, physical,
and biological attributes of downstream waters. One of the functions that the Agencies
identify regarding downstream transport of water is nutrient spiraling (i.e., headwaters
provide nutrients — in many cases via allochthonous inputs — and these nutrients undergo
chemical transformation or biological assimilation as they are transported along a
longitudinal axis). Spiraling, however, can only occur during periods of connectivity:

Spiraling is nutrient cycling combined with downstream transport, i.e., nutrients are
displaced downstream as they pass through a cycle.

12 Jerry J. Smith, Fishes of the Pajaro River System, in DISTRIBUTION AND ECOLOGY OF STREAM FISHES
IN THE SACRAMENTO-SAN JOAQUIN DRAINAGE SYSTEM 83, 115 (Peter B. Moyle et al. eds. 1982).
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Mever et al. (1988)*" at 420.

Thus, while the Agencies readily point out the ecological benefits of connectivity to
downstream waters (e.g., nutrient spiraling, allochthonous-based energy sources such as
coarse particulate matter, corridors for biological movement and/or colonization), the
Agencies also cite numerous benefits during periods of hydraulic isolation/dis-
connectivity (e.g., retention and sequestration of nutrients and pollutants). UWAG
believes that the Agencies cannot make a categorical determination of connectivity for
“tributaries, ” “adjacent waters, ” and (in some cases) “other waters” to (a)(1) to (a)(4)
waters while also citing ecological benefits that are only realized during periods of
disconnectivity. If the Agencies had developed and proposed frequency, duration, and
magnitude variables of connectivity (as advocated by UWAG and some SAB Panel
members who evaluated the Draft Connectivity Report), this technical oxymoron could
have been prevented. (p. 123-124)

Agency Response: The agencies disagree these references to the proposed rule
represent a “technical oxymoron”. The final rule’s evaluation of significant nexus is
not based on the frequency, duration, and magnitude of flow of water between
aquatic features, nor on any aspect of hydrologic connection alone. Instead, the final
rule evaluates “sediment trapping; nutrient recycling; pollutant trapping,
transformation, filtering, and transport; retention and attenuation of floodwaters;
runoff storage; contribution of flow; export of organic matter; export of food
resources; and provision of life-cycle dependent aquatic habitat (such as foraging,
feeding, nesting, breeding, spawning, use as a nursery area) for species located in
traditional navigable waters, interstate waters, or the territorial seas” in order to
determine jurisdiction.

Additionally, as pointed out in the preamble to the final rule, the Science Report
concludes, “Some effects of nonfloodplain wetlands on downstream waters are due
to their isolation, rather than their connectivity”, and as pointed out by Justice
Kennedy, the absence of hydrologic connection could establish a significant nexus.

In the final rule, the agencies have determined that covered tributaries, in
combination with other covered tributaries located in a watershed that drains to a
traditional navigable water, interstate water, or the territorial seas, significantly
affect the chemical, physical, and biological integrity of that water; and covered
adjacent waters, in combination with other covered adjacent waters located in a
watershed that drains to a traditional navigable water, interstate water, or the
territorial seas, significantly affect the chemical, physical, and biological integrity of
that water.

Edison Electric Institute (Doc. #15032)

4.157 Instead of relying on authority to protect the quality of navigable waters, the agencies
have created an entirely new legal justification for federal jurisdiction in the proposed
rule. The agencies have structured their proposed new definition of “waters of the U.S.”
by relying on the premise that the Act grants the agencies the authority to assert federal

3 July L. Meyer et al., Elemental Dynamics in Streams, 7 J. N. AM. BENTHOLOGICAL SOC"Y 410 (1988).
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jurisdiction over any water, located anywhere, if the agencies can find a ““significant
nexus” between that water and a navigable or interstate water or territorial sea. Building
on this premise, the agencies assert that the “significant nexus” that creates federal
jurisdiction can even be based on the movement of animals and insects from one water
body or on the flow or retention of water'**, irrespective of the movement of pollutants
and the potential for those pollutants to impact navigable waters.

To claim this jurisdiction, the agencies rely on section 101(a) of the CWA, “[t]he
objective of this Act is to restore and maintain the chemical, physical, and biological
integrity of the Nation’s waters,” without recognizing that the fundamental purpose of the
Act as reflected throughout its provisions including section 101(a) is to address water
quality issues. The agencies read the phrase “biological integrity” to mean the integrity
of the birds, mammals, fish and insects that may reside for part of their lives in water, not
the integrity of the water itself. However, this reading is not supported by the Act or its
structure. As the rest of section 101(a) makes clear, to achieve the objective of restoring
and maintaining the integrity of the nation’s waters, the CWA is focused on water
pollution.**® The specific authorities granted by the CWA are related to the protection of
water quality.*® (p. 9-11)

Agency Response: See Agency Summary Response Essays 10, 13, 15, Technical
Support Document, section XI.

Northern Colorado Water Conservancy District, Berthoud, Colorado (Doc. #15114)

4.158 The proposed jurisdictional-by-rule approach is based on an overly simplistic “connected
versus not-connected” waters distinction. This approach fails to recognize that there is a
wide spectrum or gradient of hydrologic connections among waters, with variations in the
strength , duration, magnitude and consequences of various types of connections, some of
which may only exist on an attenuated basis on a decadal time frame. All connections

11479 Fed. Reg. at 22214.

115 «In order to achieve this objective it is hereby declared that, consistent with the provisions of this Act —

(1) it is the national goal that the discharge of pollutants into the navigable waters be eliminated by 1985;

(2) it is the national goal that wherever attainable, an interim goal of water quality which provides for the protection
and propagation of fish, shellfish, and wildlife and provides for recreation in and on the water be achieved by July 1,
1983;

(3) it is the national policy that the discharge of toxic pollutants in toxic amounts be prohibited:;

(4) it is the national policy that Federal financial assistance be provided to construct publicly owned waste treatment
works;

(5) it is the national policy that area wide treatment management planning processes be developed and implemented
to assure adequate control of sources of pollutants in each State;

(6) it is the national policy that a major research and demonstration effort be made to develop technology necessary
to eliminate the discharge of pollutants into the navigable waters, waters of the contiguous zone and the oceans; and
(7) it is the national policy that programs for the control of nonpoint sources of pollution be developed and
implemented in an expeditious manner so as to enable the goals of this Act to be met through the control of both
point and nonpoint sources of pollution.” CWA § 101(a) (emphases added).

116 See CWA § 301(a) (prohibiting the discharge of pollutants except where authorized); CWA § 303 (requiring
EPA or states with delegated authority under the Act, to set water quality goals based on attainable uses of each
water body); CWA 88 402, 404 (regulating the discharge of pollutants and dredge and fill material).
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may not support the assertion of jurisdiction under the CWA, but are assumed to do so
under the automatically jurisdictional categories of waters in the proposed rule. (...)

Accordingly, we request that the agencies revise the proposed rule to eliminate the
automatic jurisdictional-by-rule approach. In the alternative, the categories proposed
should establish only a rebuttable presumption of jurisdiction. This would provide
regulated entities with the option of either accepting jurisdiction or rebutting the
presumption by demonstrating that a particular water in question does not have a nexus
sufficient to support CWA jurisdiction. (p. 3)

Agency Response: The Agencies believe that the jurisdictional categories provide
needed bright lines, clarity and predictability, reflect the current state of the best
available science, and are based upon the law and Supreme Court decisions, while
recognizing the connectivity of waters occurs along a gradient. Each jurisdictional
category in paragraphs (a)(4) — (a)(8) contains conditions, limits, and criteria that
limit the types of waters covered to only those that have a significant nexus to
paragraphs (a)(1) — (a)(3).

We request that the significant nexus test under the proposed rule be revised to recognize
the role of water quality protection as a keystone for assertion of jurisdiction under the
CWA and to restore the essential role of a hydrologic connection in demonstrating the
requisite nexus. (p. 9)

Agency Response: The final rule interprets the CWA to cover those waters that
require protection in order to restore and maintain the chemical, physical, or
biological integrity of traditional navigable waters, interstate waters, and the
territorial seas. This interpretation is based not only on the CWA goal to restore
and maintain the integrity of the Nation’s waters, but legal precedent and the best
available peer-reviewed science, as well as on the agencies’ technical expertise and
extensive experience in implementing the CWA over the past four decades.

The agencies agree that the presence of a hydrologic connection increases the
strength of the impact of the downstream traditional navigable water, interstate
water, or the territorial seas, but do not agree that a hydrologic connection is
necessary to establish a significant nexus, because, as Justice Kennedy stated, in
some cases the lack of a hydrologic connection would be a sign of the water’s
function in relationship to these (a)(1) through (a)(3) waters.

East Kentucky Power Cooperative (Doc. #15402)

4.160 There is no rational basis to understand the limits of jurisdiction using this line of

thinking. This rule effectively provides the regulatory agencies unconstrained discretion
to make arbitrary, case-specific determinations of jurisdiction without clear, consistent,
and knowable standards. It will only create further confusion when trying to determine
jurisdiction of features on the landscape. (p. 2)

Agency Response:  See Agency Summary Response Essays 1 and 6. See response
4.61 (Doc. #7930).
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Washington County Water Conservancy District (Doc. #15536)

4.161 The WWG objects to the Agencies’ proposed treatment of “other waters.” The “other
waters” category, as defined in the Proposed Rule, would allow the Agencies to regulate
the very same types of “nonnavigable, isolated, intrastate waters” that the SWANCC
Court concluded were non-jurisdictional.*” In the years since SWANCC, the Agencies
have recognized its broad holding by including the following on its Jurisdictional
Determination Form as a basis for determining that a water body is non-jurisdictional:
“[r]eview area included isolated waters with no substantial nexus to interstate (or foreign)
commerce.”*'® The Agencies’ proposal also finds no support in Rapanos or Riverside
Bayview, in which the Supreme Court’s holdings were based on the uniquely inseparable
nature of adjacent wetlands. The Agencies should revise the rule to appropriately
recognize the holding in SWANCC by clearly stating that the Agencies lack jurisdiction
over nonnavigable, isolated, intrastate waters.

Moreover, even if the Agencies proposal to regulate “other waters” were supported by
Supreme Court precedent, it lacks sufficient clarity to inform the regulated public of
which types of waters the Agencies intend to regulate. Most glaringly, the Proposed Rule
does not define the term “significant nexus” other than to note that, to be “significant,” a
nexus must be more than “‘speculative or insubstantial.”**® Thus, the Proposed Rule
could be interpreted to mean that any nexus that is more than speculative or insubstantial
is a “significant” nexus that establishes jurisdiction. Such a reading would not be
supported by any Supreme Court precedent, including Justice Kennedy’s concurring
opinion in Rapanos, which indicated that a finding of “more than speculative or
insubstantial” was necessary, but did not suggest that such a finding would be sufficient
to establish jurisdiction. To avoid such an absurd interpretation, and to assist the
regulated public, the Agencies should include in the Proposed Rule a specific definition
for the term “significant nexus” that provides meaningful guidance to the regulated
community, and should re-publish their notice and solicit public comment on the
proposed definition. (p. 20)

Agency Response: In SWANCC, the Court (in a 5-4 opinion) held that the use of
“isolated” nonnavigable intrastate ponds by migratory birds was not by itself a
sufficient basis for the exercise of federal regulatory authority under the CWA. The
SWANCC Court noted that in Riverside it had “found that Congress’ concern for the
protection of water quality and aquatic ecosystems indicated its intent to regulate
wetlands ‘inseparably bound up’ with the ‘waters of the United States’” and that “it
was the significant nexus between the wetlands and ‘navigable waters’ that
informed our reading of the CWA” in that case. Id. at 167. While recognizing that
in Riverside Bayview Homes, it had found the term “navigable” to be of limited
import, the Court in SWANCC noted that the term “navigable” could not be read
entirely out of the Act. Id. at 172. The fundamental premise of the final rule is that

" SWANCC, 531 U.S. at 168.

18 y.S. Army Corps of Engineers, Jurisdictional Determination Form Instructional Guidebook, Appendix B -
Approved Jurisdictional Determination Form (May 2007), available at
http://www.usace.army.mil/Portals/2/docs/civilworks/regulatory/cwa_guide/app_b_approved jd form.pdf.
19proposed Rule, 79 Fed. Reg. at 22,192
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for a water to be a “water of the United States” it must have a significant effect on
the chemical, physical or biological integrity of a traditional navigable water, an
interstate water, or a territorial sea, which are (a)(1) through (a)(3) water
respectively. All other categories of the rule are based upon a significant nexus with
these three types of waters, whether determined to be jurisdictional in all cases
meeting the defined criteria (such as sections (a)(4) through (a)(6), or subject to a
case-specific analysis (such as sections a(a)(7) and (a)(8). While commenter asserts
that under the proposed rule the agencies’ authority to assert jurisdiction is limitless,
the final rule provides explicit limitations on the agencies’ authority to make case-
specific determinations. Case-specific determinations of jurisdiction are only
authorized for five specific types of waters under (a)(7) and waters within the
thresholds provided in (a)(8). A more detailed definition of significant nexus which
includes a list of nine specific functions that can be analyzed. The final rule limits
the waters that can be considered similarly situated.

Association of Electronic Companies of Texas, Inc. (Doc. #16433)

4.162 AECT appreciates that EPA and the Corps recognize the conundrum that the significant
nexus test would create and that it is an unworkable concept. The manner in which EPA
and the Corps have solicited comments is a clear indication that the significant nexus test
that has been offered as “the agencies’ policy judgment about how to provide clarity and
certainty”*? is not well developed and would actually result in significant ambiguity and
uncertainty. It would be inappropriate for EPA and the Corps to adopt a significant nexus
test based on comments received on the undeveloped concept if the comments upon
which a final rule is drafted have not been vetted with the public, the regulated
community, and policymakers. Thus, if EPA and the Corps do not withdraw the
Proposed Rule as a whole, AECT requests that the significant nexus test be eliminated
from the Proposed Rule. (p. 10)

Agency Response: The proposed rule included a broad provision (paragraph
(a)(7) of the proposal) that allowed for a case-specific determination of significant
nexus for any water that was not categorically jurisdictional or excluded. In
consideration of comments expressing concern over the proposed approach, the
agencies made changes to provide for case-specific determinations under more
narrowly targeted circumstances based on the agencies’ assessment of the
importance of certain specified waters to the chemical, physical, and biological
integrity of traditional navigable water, interstate waters, and the territorial seas
address concerns in the approach to “other waters.” The agencies believe that the
portions of the final rule addressing “other waters” and significant nexus are a
logical outgrowth of the proposal and public comments.

Basin Electronic Power Cooperative (Doc. #16447)

4.163 The Agencies are attempting to assert jurisdiction over “other waters”, such as the
isolated waters of the Prairie Pothole Region. The Agencies make the assumption that
the isolated wetlands, when aggregated, have a more than speculative or insubstantial

12079 Fed. Reg. 22198.
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effect on traditional navigable waters (TNW), even if the isolated wetland is many miles
away from the TNW. This assumption is based on an extremely tenuous connection, and
appears to be yet another misinterpretation and misapplication of previous court
decisions. (p. 3)

Agency Response: In proposing the “other waters” (a)(7) category, it was the
agencies’ intent to ensure that waters that significantly affect a traditional navigable
water, interstate water, the territorial sea (where otherwise not excluded) were
regulated under the Clean Water Act. In consideration of comments, the agencies
made changes to address concerns in the approach to “other waters.”

The final rule modified the “other waters” category by establishing two exclusive
and limited circumstances under which case-specific evaluations will be made to
determine whether or not a water has a “significant nexus”, and is therefore a
“water of the United States.” First, the rule identifies at paragraph (a)(7) five
subcategories of waters (prairie potholes, Carolina and Delmarva bays, pocosins,
western vernal pools in California, and Texas coastal prairie wetlands) that the
agencies have determined are “similarly situated” by rule in a single point of entry
watershed for purposes of a significant nexus determination. Second, at paragraph
(2)(8), the final rule identifies waters within the 100 year floodplain of a water
identified in (a)(1) through (a)(3) or within 4000 feet of the high tide line or ordinary
high water mark of a water identified in paragraphs (a )(1) through (5).

Waters in the (a)(7) category, such as prairie potholes, are not assumed to have a
significant nexus. Waters in these subcategories are not jurisdictional as a class
under the rule. However, because the agencies determined that these subcategories
of waters are “similarly situated,” the waters within the specified subcategories that
are not otherwise jurisdictional under (a)(6) of the rule must be assessed in
combination with all waters of a subcategory in the region identified by the
watershed that drains to the nearest point of entry of a traditional navigable water,
interstate water, or the territorial seas (point of entry watershed). For the agencies’
bases for identifying prairie potholes as similarly situated by rule, see the Preamble
and the Technical Support Document at XI.

Battelle Energy Alliance, LLC (Doc. #16448)

4.164 The “other waters” portion of the rule does not address the status of groundwater as a
conduit for pollutants in a “significant nexus” analysis. In a recent case, the District of
Hawaii held that liability under the CWA arises as long as the groundwater is a conduit
through which pollutants are reaching navigable-in-fact water.*** “An aquifer with a
substantial nexus with navigable-in-fact water may itself be protected under the Clean
Water Act even if it is not necessarily a conduit for pollutants. But when it is established
that groundwater is a conduit for pollutants, liability may attach to a discharge into that
groundwater even if the groundwater is not itself protected under the Act.”*** The court
went on to reason that “there is nothing inherent about groundwater conveyances and

12 Hawai’i Wildlife Fund v. County of Maui, 2014 WL 2451565, 12 (D. Hawai’i 2014).
122
Id. at 16.
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surface water conveyances that requires distinguishing between these conduits under the
[CWA].”*?® The case has not been appealed. Under a “significant nexus” analysis,
should an aquifer, which is groundwater, be treated as a conduit allowing for CWA
jurisdiction?

Lastly, the only portion of the “other waters” section that addresses aquifers specifically
is with regard to “aquifer permeability” and its effect on quantity of flows for
determining if waters are similarly situated.*** The proposed rule also provides that
under the “significant nexus test”, “other waters” may provide numerous functions of
potential benefit to traditional navigable waters . . . including . . . recharge of
groundwater sources of river baseflow.”*® Does this mean that if the potential “other
waters” recharge the groundwater sources of river baseflows then the CWA applies?

The proposed rule is an excellent opportunity for the Agencies to identify circumstances
under which groundwater may or may not fall under CWA jurisdiction. Such
clarification would address conflicts among district courts without waiting for a decision
from the Supreme Court. It would also ensure that transaction costs are reduced because
the rule clearly does or does not apply to groundwater.

In addition to the proposed rule failing to address CWA jurisdiction over groundwater,
the rule fails to adequately address CWA jurisdiction over ephemeral streams and dry
beds. (p. 6)

Agency Response:  The final rule explicitly excludes groundwater, which the
agencies have never interpreted to be a “water of the United States” under the
CWA. However, the final rule does allow for potential jurisdiction to be asserted
based on shallow subsurface connections.

See the Technical Support Document, section I1.B. and groundwater summary
response in the Features and Waters Not Jurisdictional Compenium.

(...) While the proposed rule specifically addresses ephemeral tributaries it does not
address ephemeral waters in the “other waters” portion of the rule. Therefore, it is not
clear how the ephemerality plays a role in the “significant nexus” analysis of “other
waters.” Here, the LLR has not been recorded to have run on the INL Site, but it has the
potential to do so during high precipitation years. How will the rule apply to a potential
“other water” that runs so seldom? It would be beneficial for the rule to address how
ephemerality affects the “significant nexus” analysis for “other waters.” (p. 7)

Agency Response: The rule definition of “tributary” requires that flow must be of
sufficient volume, frequency, and duration to create the physical characteristics of
bed and banks and an ordinary high water mark. If a water lacks sufficient flow to
create such characteristics, it is not considered “tributary” under this rule. While
some commenters expressed concern that a feature that flowed very infrequently
could meet the proposed definition of “tributary,” it is the agencies’ judgment that
such a feature is not a tributary under the rule because it would not form the

24, at 13.
241d. at 22247.
125 Sypra note 3, at 22197.
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physical indicators required under the definitions of “ordinary high water mark”
and “tributary.” To further emphasize this point, the rule expressly indicates in
paragraph (b) that ephemeral reaches that do not meet the definition of tributary
are not “waters of the United States.”

Texas Water Development Board (Doc. #16563)

4.166 The proposed rule interprets the Supreme Court’s split decision in the broadest possible

4.167

terms. Under the proposed rule, if a particular set of facts meets either Justice Scalia’s
“continuous surface connection” test or Justice Kennedy’s “significant nexus” test, the
EPA and the Corps consider it subject to the CWA. Simply because the decisions did not
result in a majority, the EPA and Corps cannot choose the parts they like and ignore the
rest. The most objective and clear path forward is to honor the tests set by Justice Scalia.
Consequently the TWDS strongly requests that the Scalia test be used for CWA
interpretation and that these limitations on federal jurisdiction be applied not only to
wetlands but also to all nonnavigable waters. (p. 2)

Agency Response: The rule is appropriately premised on the significant nexus
standard as articulated by Justice Kennedy. The four dissenting Justices in
Rapanos, who would have affirmed the court of appeals’ application of the agencies’
regulation, also concluded that the term “‘waters of the United States’
encompasses, inter alia, all tributaries and wetlands that satisfy either the
plurality’s standard or that of Justice Kennedy.” Id. at 810 & n.14 (Stevens, J.,
dissenting). Neither the plurality nor the Kennedy opinion invalidated any of the
current regulatory provisions defining “waters of the United States.” As set forth in
greater detail in the Technical Support Document, all U.S. Courts of Appeal and
virtually all U.S. District Courts that have applied Rapanos have held that Justice
Kennedy’s standard may be applied to identify jurisdictional waters.

See Technical Support Document, section I.

The arbitrary nature of the significant nexus test is exemplified by the EPA and the
Corps’ attempt to extend CWA jurisdiction to intrastate lakes, ponds, mudflats, sand flats,
playa lakes, and other non-wetland waters. This scheme will essentially overrule the
Supreme Court’s holding in SWANCC that the Corps’ jurisdiction does not cover
isolated intrastate ponds or mudflats. This use of the significant nexus test could hamper
management of water resources by states and local authorities. Justice Kennedy’s
concurring opinion in Rapanos should be read as applying only to wetlands not intrastate
lakes, ponds or other non-wetland waters. The EPA and the Corps can simply clarify that
“other waters that are not physically proximate to jurisdictional waters” are non-
navigable waters and therefore are not waters of the United States under the CWA. The
fate of intrastate isolated waters was settled in SWANCC. Neither the EPA nor the Corps
has authority to regulate such waters. (p. 5)

Agency Response: In proposing the “other waters” (a)(7) category, it was the
agencies’ intent to ensure that waters that significantly affect a traditional navigable
water, interstate water, the territorial sea (where otherwise not excluded) were
regulated under the Clean Water Act. In consideration of comments, the agencies
made changes to address concerns in the approach to “other waters.”
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The final rule modified the “other waters” category by establishing two exclusive
and limited circumstances under which case-specific evaluations will be made to
determine whether or not a water has a “significant nexus”, and is therefore a
“water of the United States.” First, the rule identifies at paragraph (a)(7) five
subcategories of waters (prairie potholes, Carolina and Delmarva bays, pocosins,
western vernal pools in California, and Texas coastal prairie wetlands) that the
agencies have determined are “similarly situated” by rule in a single point of entry
watershed for purposes of a significant nexus determination. Second, at paragraph
(a)(8), the final rule identifies waters within the 100 year floodplain of a water
identified in (a)(1) through (a)(3) or within 4000 feet of the high tide line or ordinary
high water mark of a water identified in paragraphs (a )(1) through (5).

The EPA and Corps propose that if anyone of three criteria is satisfied (a significant
chemical, physical, or biological impact on the jurisdictional water), then the water can

be considered ““a water of the U.S.” The proposed rule provides no objective measures
for what constitutes a significant effect on the jurisdictional water. The preamble even
suggests that a hydrologic connection is not necessary because the effect may be
demonstrated by the absence of a connection (e.g., pollutant trapping). This approach is a
stretch even for applying the more expansive Kennedy opinion of significant nexus and
the TWDB strongly recommends it be eliminated. (p. 7)

Agency Response:  See Agency Summary Response Essays 3 and 17.

North Dakota Water Users Association (Doc. #19454)

4.169

The expansion of jurisdiction to “other waters” on the grounds of “biological
connectivity” is equally disturbing. The preamble states that the presence of aquatic and
semi-aquatic species may form such a biological connection to a traditional water. In
North Dakota, a significant number of species such as geese, ducks, pelicans, and cranes
exhibit “life cycle dependency on identified resources” such as “foraging, feeding,
nesting, breeding, spawning and use as a nursery area.” Therefore the presence of these
species in a formerly non-jurisdictional water, such as an isolated slough or pothole, will
invoke Federal authority under the proposed rule. In light of this overreach, the
Association urges the agencies not to adopt any such test of biological connectivity. (p. 1)

Agency Response: The final rule has been modified to list 9 specific functions to
be used in significant nexus evaluations. This list includes “provision of life cycle
dependent aquatic habitat (such as foraging, feeding, nesting, breeding, spawning,
or use as a nursery area) for species located in a water identified in paragraphs
(a)(1) through (3) of this section.”

In addition, the preamble states that non-aquatic species or non-resident migratory
birds do not demonstrate life cycle dependency for case-specific evaluations, and
therefore are not evidence of biological connectivity for purposes of this rule. The
Agencies believe this change provides the necessary specificity in biological
connectivity. See Agency Summary Response Essay 10.
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Coachella Valley Water District, Riverside County, California (Doc. #19455)

4.170

The proposed rule lacks a scientific basis to protect the chemical, physical, and biological
integrity of Waters of the U.S. “Bright line categories” that define what is, and is not,
jurisdictional are not based on scientific rationale. The natural world is not black and
white, but is instead created with gradations of connectivity. For a water to be considered
jurisdictional it should meet significant scientific criteria, have a “significant nexus” to a
Water of the U.S. Scientific rational would not determine all tributaries or all adjacent
water bodies in the country to be in one category. The proposed rule is too broad, allows
for a sweeping jurisdiction, creates additional ambiguities in terminology, and will result
in additional unpredictability and confusion. (p. 2)

Agency Response: “Tributaries” ((a)(5)) and “adjacent” waters ((a)(6)), are
jurisdictional by rule, as defined, not because they are “presumed” to have a
significant nexus, but because the science confirms that as defined they have a
significant nexus to traditional navigable waters, interstate waters, or territorial
seas. See Technical Support Document, section XI.

Southern Environmental Law Center et al. (Doc. #13610)

4171

4.172

... working with the Natural Resource Defense Council (NRDC), we solicited the help of
a team of Masters of Ecology students from the University of Georgia to help us identify
additional peer-reviewed scientific studies that demonstrate the connections that exist
between certain types of “other waters” and jurisdictional waters. ... In issuing the final
rule, we urge the agencies to review the reports attached to these comments. It is our
position that when this research is combined with the Connectivity Report, the agencies
will have the scientific foundation necessary to establish that coastal depressional
wetlands (such as Carolina and Delmarva Bays), vernal pools, and pocosins should be
defined as waters of the United States by rule. This, of course, would obviate the need to
perform case-by-case analyses of these waters. (p. 18)

Agency Response: Based on the body of scientific literature regarding the
subcategories of waters specified in paragraph (a)(7) and their functions, the
agencies determined that waters of the specified subcategories — prairie potholes,
Delmarva and Carolina bays, pocosins, western vernal pools in California, and
Texas coastal prairie wetlands — are similarly situated by rule because they perform
similar functions and they are located sufficiently close to each other to be
reasonably evaluated in combination with regard to their effects on the integrity of
traditional navigable waters, interstate waters, or the territorial seas. While not
determining these categories of waters to be jurisdictional by rule, this change will
add consistency, predictability, and clarity, as the rule explicitly states that such
waters are similarly situated for purposes of the significant nexus analysis within a
single point of entry watershed.

In addition to the two reports, we offer the following additional discussion on “other
waters” and how they should be regulated. It is our underlying position that the EPA and
Corps should interpret existing law as broadly as possible. It is in the “other waters”
category that the agencies appear to be treading the most cautiously. This is not
surprising in light of the holding in SWANCC. In that case the Supreme Court squarely
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faced the question of how geographically isolated wetlands should be treated. Although
the decision has been read in an expansive way by many, at bottom it says that the
presence or absence of migratory birds at such wetlands cannot be the only basis of
establishing jurisdiction.

Certainly the Rapanos decision has also affected how the agencies regulate
geographically isolated waters. With the Scalia test that requires a “surface connection”
and the Kennedy test that requires a “significant nexus,” it is not surprising that EPA and
Corps initially approached “other water” cases with caution. However, scientific studies
now reveal how biological, hydrological, and chemical connections exist between most
types of geographically isolated waters and other jurisdictional waters. In this section we
focus on the types of “other waters” found in the Southeast and describe some of the
connections that would render these types of waters jurisdictional.

Although geographically isolated waters may appear to be separated from surface waters,
many of these waters are directly linked hydrologically to other wetlands or streams by
shallow subsurface flows'?® or by intermittent surface flows during rain events.*®’ The
term “isolated” implies that there are ecological barriers between these wetlands that
prohibit seed dispersal, animal movements, and wildlife reproductive success*?, but this
is also not so. Rather, many organisms travel from wetland to wetland and between
wetlands and traditionally navigable waters while breeding, searching for food, or
overwintering.'?

Furthermore, these wetlands perform critical ecosystem services that, because of this
connectivity, profoundly affect the chemical, physical, and biological integrity of
downstream traditional navigable waters. The importance of wetlands cannot be
understated. From their ecological richness to their ability to protect our communities
from floods and filter drinking water, geographically isolated wetlands play a vital role in
preserving ecosystem function in the United States. (p. 18-19)

Agency Response:  The agencies agree that even when lacking a surface
hydrologic connection, a water can still have a significant effect on the chemical or
the biological integrity of downstream traditional navigable waters, interstate
waters, or the territorial seas. The final rule reflects this by allowing for a case-
specific significant nexus evaluation for certain types of non-adjacent waters.

When the Science Advisory Board (SAB) reviewed the EPA’s Connectivity Report, it
concluded that there was enough scientific literature to support a “more definitive
statement about the functions of ‘unidirectional’ non-floodplain wetlands that sustain the
physical, chemical and/or biological integrity of downstream waters.”*** The EPA

126 Allen E. Plocher et al., Importance of Small Isolated Wetlands (2003),

http://illinois.sierraclub.org/take action/inhs.pdf (Last viewed Nov. 2014).

127 Joel Snodgrass et al., Relationships Among Isolated Wetland Size, Hydroperiod, and Amphibian Species
Richness: Implications for Wetland Regulations, 14 Conservation Biology 414, 414-19 (2000).

128 Ralph W. Tiner, In Search of Swampland: A Wetland Sourcebook and Field Guide. Rutgers University Press,
New Brunswick, NJ (1998).

29 Douglas E. Gill, The Metapopulation Ecology of the Red-spotted Newt, Notophtalmus viridescens (Rafinesque),
48 Ecological Monographs 145, 145-46 (1978).

130 SAB Review of the Draft EPA Report Connectivity of Streams and Wetlands to Downstream Waters: A Review
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currently has sufficient evidence from the scientific literature it used in its Connectivity
Report to make the case for extending protections to “other waters.” In addition, the
SAB provided the EPA with additional peer-reviewed literature to include in its
Connectivity Report.** When combined with the scientific literature provided with these
comments, the EPA has enough support to extend categorical protections to these waters.

(p. 27)

Agency Response: The final rule does not assert jurisdiction by rule over “other
waters”. By not determining that any one of these waters is jurisdictional by rule,
the agencies are recognizing that a gradient of connectivity exists and will assert
jurisdiction only when that connection and the downstream effects are significant
and more than speculative and insubstantial.

Natural Resources Defense Council et al. (Doc. #15437)
4.174 The Rule Should Categorically Protect Certain “Other Waters”

EPA and the Corps propose to continue the current case-by-case “significant nexus”
analysis for all “other waters, including wetlands” that do not fit the definitions of the
other six categories of protected waters (and that are not explicitly exempted from
regulation). The agencies propose this approach because they conclude that the
connectivity of “‘other waters’... varies within a watershed and over time, making it
difficult to generalize about their connections to, or isolation from, traditional navigable
waters, interstate waters, and the territorial seas.”**

This proposed approach is not legally or scientifically justified. EPA and the Corps seem
to recognize this fact, asking in the Federal Reg