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The Response to Comments Document, together with the preamble to the final Clean Water
Rule, presents the responses of the Environmental Protection Agency (EPA) and the Department
of the Army (collectively “the agencies”) to the more than one million public comments received
on the proposed rule (79 FR 22188 (Apr. 21, 2014)). The agencies have addressed all significant
issues raised in the public comments.

As a result of changes made to the preamble and final rule prior to signature, and due to the
volume of comments received, some responses in the Response to Comments Document may not
reflect the language in the preamble and final rule in every respect. Where the response is in
conflict with the preamble or the final rule, the language in the final preamble and rule controls
and should be used for purposes of understanding the scope, requirements, and basis of the final
rule. In addition, due to the large number of comments that addressed similar issues, as well as
the volume of the comments received, the Response to Comments Document does not always
cross-reference each response to the commenter(s) who raised the particular issue involved. The
responses presented in this document are intended to augment the responses to comments that
appear in the preamble to the final rule or to address comments not discussed in that preamble.
Although portions of the preamble to the final rule are paraphrased in this document where
useful to add clarity to responses, the preamble itself remains the definitive statement of the
rationale for the revisions adopted in the final rule. In many instances, particular responses
presented in the Response to Comments Document include cross references to responses on
related issues that are located either in the preamble to the Clean Water Rule, the Technical
Support Document, or elsewhere in the Response to Comments Document. All issues on which
the agencies are taking final action in the Clean Water Rule are addressed in the Clean Water
Rule rulemaking record.

Accordingly, the Response to Comments Document, together with the preamble to the Clean
Water Rule and the information contained in the Technical Support Document, the Science
Report, and the rest of the administrative record should be considered collectively as the
agencies’ response to all of the significant comments submitted on the proposed rule. The
Response to Comments Document incorporates directly or by reference the significant public
comments addressed in the preamble to the Clean Water Rule as well as other significant public
comments that were submitted on the proposed rule.

This compendium, as part of the Response to Comments Document, provides a compendium of
the comments about Non-Technical Comments submitted by commenters. Comments have been
copied into this document “as is” with no editing or summarizing. Footnotes in regular font are
taken directly from the comments.

Note: While the contractor established a placeholder in this document for the “Agency
Response,” the rule is promulgated by the Environmental Protection Agency and the Department
of the Army and the responses are those of the agencies.
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Local Government Advisory Committee (DocC. #16574) .....cccccevvvvieniiennnnnnn. 678
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Topic 17. NON-TECHNICAL COMMENTS

17.1. GOVERNMENT/INDUSTRY (NON-GENERAL PUBLIC)

Hennepin County Public Works, Minneapolis, Hennepin County, Minnesota (Doc. #0008)

17.1.1 The proposed amendment codifies how the USACOE has been making case by case
decisions regarding whether or not they had jurisdiction subsequent to the supreme court
rulings. Of note, the proposed change does narrow their jurisdiction per the court
decisions, but still maintains their jurisdiction over tributaries to navigable waters and
wetlands “adjacent to these tributaries”. Truly isolated wetlands still must be reviewed
for jurisdiction and may or may not be subject to federal protection/regulations. (p. 1)

Agency Response: The final rule provides a more detailed definition of significant
nexus which includes a list of nine specific functions that can be analyzed. When a
significant nexus exists between a water(s) and (a)(1) through (a)(3) water, that
nexus exists even in absence of a positive jurisdictional determination on the site.
When a site specific jurisdictional determination has been done it serves to identify
the boundaries of the “waters of the United States.” Within a single point of entry
watershed, over a period of time there will likely be multiple jurisdictional
determinations. For (a)(7) waters, if a case-specific significant nexus affirmative
jurisdictional determination has been made in the point of entry watershed, all similarly
situated waters in the point of entry watershed are jurisdictional. For (a)(8) waters, the
case-specific significant nexus analyses must use information used in previous
jurisdictional determinations, and if a significant nexus has been established for one
water in the watershed, then other similarly situated waters in the watershed would also
be found to have a significant nexus. This is because under Justice Kennedy’s test,
similarly situated waters in a region should be evaluated together. A positive significant
nexus determination would then apply to all similarly situated waters within the point
of the watershed. A negative case-specific significant nexus evaluation under (a)(7) or
(2)(8) of all similarly situated waters in the point of entry watershed applies to all
similarly situated waters in that watershed. A conclusion that significant nexus is
lacking may not be based on consideration of a subset of similarly situated waters,
because under the significant nexus standard the inquiry is how the similarly situated
waters in combination affect the integrity of the downstream water. The documentation
for each case should be complete enough to support the specific jurisdictional
determination, including an explanation of which waters were considered together as
similarly situated and in the same region.

National Association of Home Builders (Doc. #0010)

17.1.2 The Agencies’ interpretation of the meaning of “Waters of the U.S.” (WOTUS) under the
Clean Water Act (CWA) continues to be a major concern for NAHB’s members as it
impacts several programs that require them to obtain permits. For example, many
builders and developers must obtain Section 404 permits for the “discharge of dredged or
fill material” before they construct their residential, commercial and mixed-use projects.
In addition, most of NAHB’s builder members are required to obtain Section 402 permits
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and meet state Section 303(d) requirements to be allowed to discharge stormwater into a
water body that is considered to be a WOTUS.

Because of the significant impact this rule could have on our industry, it is imperative
that it be finalized only after all parties are provided sufficient opportunity to give careful
thought and consideration to all aspects of the rule and its implementation. Unfortunately,
the current deadline fails to provide this opportunity. The Agencies’ proposal is lengthy,
complex and raises many scientific, legal and policy issues that require careful
consideration. The docket for this issue also includes several hundreds of pages of data,
information and legal opinions — all of which must be reviewed and analyzed. Likewise,
NAHB and other stakeholders will be required to collect additional information to fully
assess the proposal’s impact because the rule will have different results in different
geographical regions. (p. 1-2)

Agency Response: The agencies provided public commenters over 200 days to
submit comments. In addition, this rule reflects significant consultation with many
stakeholders. The EPA held over 400 meetings with interested stakeholders,
including representatives from states, tribes, counties, industry, agriculture,
environmental and conservation groups, and others during the public comment
period.

The scope of regulatory jurisdiction in this rule is narrower than that under the
existing regulation. Fewer waters will be defined as “waters of the United States”
under the rule than under the existing regulations, in part because the rule puts
important qualifiers on some existing categories such as tributaries.

The U.S. Conference of Mayors (Doc. #0825.1)

17.1.3 Itis our belief that changes to the CWA definition of “waters of the U.S.” will have far-
reaching effects and could have unintended consequences to a number of state and local
CWA programs, including the National Pollutant Discharge Elimination System
(NPDES), total maximum daily load (TMDL) and other water quality standards
programs, state water quality certification process, and Spill Prevention, Control and
Countermeasure (SPCC) programs. Because the agencies’ analysis is “incomplete,” our
organizations need additional time to further develop an economic analysis to help us
more completely understand how all waters will be impacted, beyond the current analysis
of Section 404 permit applications. (p. 1-2)

Agency Response: Nothing in this rule limits or impedes any existing or future
state or tribal efforts to further protect their waters. In fact, providing greater
clarity regarding what waters are subject to CWA jurisdiction will reduce the need
for permitting authorities, including the states and tribes with authorized section
402 and 404 CWA permitting programs, to make jurisdictional determinations on a
case-specific basis. The agencies provided the public over 200 days to submit
comments. This rule establishing the definition of “waters of the U.S.,” by itself,
imposes no direct costs. While the rule imposes no direct costs, the agencies
prepared an economic analysis for informational purposes and the final decisions on
the scope of “waters of the United States” in this rulemaking are not based on
consideration of the information or analysis in the economic analysis. The economic
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analysis estimates costs and benefits for Sections 311, 401, 402 (stormwater,
pesticide general permit, Confined Animal Feeding Operation permits) and 404
programs to account for an estimated increase in permitting and activities that
would result from the rule when compared to the baseline of current practice.

Skamania County Board of Commissioners, Washington (Doc. #0841.1)

17.1.4 [T]his proposed rule has the potential of adding cumbersome federal permitting processes
for even the simplest of roadway maintenance activities and putting our county in a
liability situation from not being able to perform work that might be delayed by added
bureaucracy. (p. 1)

Agency Response: The rule creates no new permitting processes. Importantly,
the agencies believe the rule will expedite the permit review process in the long-term
by clarifying jurisdictional matters that have been time-consuming and
cumbersome for field staff and the regulated community for certain waters in light
of the 2001 and 2006 Supreme Court cases. The Corps’ Nationwide Permit
program, which authorizes Clean Water Act Section 404 discharges that would have
no more than minimal adverse impacts to aquatic resources, is available for
activities that qualify. The rule does not change the fact that discharges of backfill,
fill and/or excavated material into jurisdictional waters may require a permit under
Section 404 of the Clean Water Act. However, many activities associated with
routine or emergency road maintenance or repair have been and continue to be
either exempt from such permitting (see, e.g., 33 C.F.R. §8323.4(a)(2) and
323.4(a)(6)), already authorized by Corps of Engineers nationwide permit #3, or
eligible for abbreviated emergency permitting procedures (pursuant to 33 C.F.R.
8325.2(e)(4)).

National Stone, Sand and Gravel Association (Doc. #0843)

17.1.5 NSSGA members rely on Clean Water Act permits to operate, and changes to what is
jurisdictional can significantly affect aggregates operations. (p. 1)

Agency Response: The agencies believe the rule will expedite the permit review
process in the long-term by clarifying jurisdictional matters that have been time-
consuming and cumbersome for field staff and the regulated community for certain
waters in light of the 2001 and 2006 Supreme Court cases. The Corps’ Nationwide
Permit program, which authorizes Clean Water Act Section 404 discharges that
would have no more than minimal adverse impacts to aquatic resources, is available
for activities that qualify.

Minnesota Golf Course Superintendents’ Association (Doc. #0844)

17.1.6 Your proposed rule is a significant expansion of the Clean Water Act that will affect
every American, and have significant impact on my business and community due to the
proposed increased jurisdiction over all waters. (p. 1)

Agency Response: The scope of regulatory jurisdiction in this rule is narrower
than that under the existing regulation. Fewer waters will be defined as “waters of
the United States” under the rule than under the existing regulations, in part
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because the rule puts important qualifiers on some existing categories such as
tributaries. In addition, the rule has expanded the section on waters that are not
considered waters of the United States, including many golf course water features,
such as artificial lakes and ponds created in dry land, water-filled depressions
incidental to mining or construction, constructed grassed waterways and non-
wetland swales, and stormwater and wastewater detention basins constructed in dry
land.

Responsible Industry for a Sound Environment (Doc. #0845)

17.1.7 Your proposed rule is a significant expansion of the Clean Water Act that will affect
every American, as well as those businesses working to protect communities from
harmful pests and invasive species on public and private lands. EPA-approved pesticide
products play a vital role in protecting public health, the environment and maintaining
green spaces across the nation. By expanding the definition of “waters of the U.S.” and
subjecting all waters to regulation, every pesticide and fertilizer application is impacted,
whether it’s done by a professional or consumer. (p. 1)

Agency Response: The scope of regulatory jurisdiction in this rule is narrower
than that under the existing regulation. Fewer waters will be defined as “waters of
the United States” under the rule than under the existing regulations, in part
because the rule puts important qualifiers on some existing categories such as
tributaries. The rule does not establish any new regulatory requirements for
pesticide and fertilizer applications. Instead, it makes the process of identifying
waters protected under the Clean Water Act easier to understand, more
predictable, and more consistent with the law and peer-reviewed science.

Department of Agriculture, New Mexico (Doc. #0854)

17.1.8 The proposed rule will substantially impact the agricultural community and their
practices. (p. 1)

Agency Response:  The agencies recognize of the vital role of farmers in providing
the nation with food and fiber and are sensitive to their concerns. The final rule
reflects the intent of the agencies to minimize potential regulatory burdens on the
nation’s agriculture community, and recognizes the work of farmers and
landowners to protect and conserve natural resources and water quality on
agricultural lands. The rule reflects this framework by clarifying the waters subject
to the activities Congress exempted under CWA Section 404(f).

Duke Energy (Doc. #0855)

17.1.9 Duke Energy operates electric generating and delivery facilities in several states that
would be affected by EPA's proposal and therefore has a significant interest in the
outcome of the rulemaking. (p. 1)

Agency Response: The agencies appreciate that the Clean Water Rule is of
significant interest to many Americans. The rule will make the process of
identifying waters protected under the CWA clearer, simpler, and faster.
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Western Coalition of Arid States (Doc. #0923.1)

17.1.10We believe that the proposed rule must give local water providers clarity and certainty
with regard to whether a water body is subject to the Clean Water Act. We are also
concerned that the regulatory burden borne by our member agencies, particularly as it
relates to permitting, be as transparent and straightforward as possible. (p. 2)

Agency Response:  The rule will provide clarity. In this final rule, the agencies are
responding to requests from across the country to make the process of identifying
waters protected under the CWA easier to understand, more predictable, and more
consistent with the law and peer-reviewed science. The agencies specifically exclude
constructed detention and retention basins created in dry land used for wastewater
recycling as well as groundwater recharge basins and percolation ponds built for
wastewater recycling. Though these features are often created in dry land, they are
also often located in close proximity to tributaries or other larger bodies of water.
The exclusion also covers water distributary structures that are built in dry land for
water recycling. These features often connect or carry flow to other water recycling
structures, for example a channel or canal that carries water to a percolation pond.
The agencies have not considered these water distributary systems jurisdictional
where they do not have surface connections back into, and contribute flow to,
“waters of the United States.” In contrast, the agencies have consistently regulated
aqueducts and canals as “waters of the United States” where they serve as
tributaries, removing water from one part of the tributary network and moving it to
another. The exclusion in paragraph (b)(7) codifies long-standing agency practice
and encourages water management practices that the Agencies agree are important
and beneficial.

Bijou Irrigation System (Doc. #0924)

17.1.11The suggestion of giving the Environmental Protection Agency (EPA) extended
jurisdiction to govern all water in the United States (US) that would include but not be
limited to drainage areas, ephemeral streams, plias, road side barrow ditches, and or any
area that rainfall tends to collect is not a realistic and would have an adverse effect
economically to the agricultural industry throughout the U.S. (p. 1)

Agency Response: The scope of regulatory jurisdiction in this rule is narrower
than that under the existing regulation. Fewer waters will be defined as “waters of
the United States” under the rule than under the existing regulations, in part
because the rule puts important qualifiers on some existing categories such as
tributaries.

Wilbur-Ellis Company (Doc. #0953)

17.1.12This proposed regulation has the potential to cripple agriculture and forestry here in the
Pacific Northwest. Due to our mountainous and rolling prairie terrain, every slope will
have small runoff areas and seasonally wet drainage areas. These pose no issues with fish
or wildlife but, potentially, would bog down our entire industry in unnecessary
paperwork and restrictions. The current system works well and protects that waters that
need protections. (p. 1)
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Agency Response: The scope of regulatory jurisdiction in this rule is narrower
than that under the existing regulation. Fewer waters will be defined as “waters of
the United States” under the rule than under the existing regulations, in part
because the rule puts important qualifiers on some existing categories such as
tributaries.

Kittson County Board of Commissioners (Doc. #1022.1)
17.1.130PPOSITION TO NEW EPA REGULATIONS

WHEREAS, Kittson County, Minnesota has experienced long term and costly delays to
its road construction projects and also to private projects located in this county due to the
EPA and Army Corps definitions for "Waters of the U.S. (...)

WHEREAS, the EPA now wishes to adopt new regulations which will indeed grant them
final authority in matters dealing with waters of the U.S. and will include regulation of
man-made ditches, public drains, tributaries, adjacent & neighboring wetlands, ecoregion,
significant nexus, surface connection, ground water connection, discharge and possibly
much more. Regulation of these latter items has currently resulted in high levels of
confusion, delays and increased permitting costs for the applicants. It has also allowed
the EPA and the Corps to far exceed their applicable regulatory, statutory and
constitutional limits. In addition, this regulation is redundant to State wetland regulations
that are already in place and mitigate wetland impacts from a prepaid wetland bank of
credits for road projects. (p. 1)

Agency Response: The scope of regulatory jurisdiction in this rule is narrower
than that under the existing regulation. Fewer waters will be defined as “waters of
the United States” under the rule than under the existing regulations, in part
because the rule puts important qualifiers on some existing categories such as
tributaries. The agencies believe the rule will expedite the permit review process in
the long-term by clarifying jurisdictional matters that have been time-consuming
and cumbersome for field staff and the regulated community for certain waters in
light of the 2001 and 2006 Supreme Court cases. The Corps’ Nationwide Permit
program, which authorizes Clean Water Act Section 404 discharges that would have
no more than minimal adverse impacts to aquatic resources, is available for
activities that qualify. For example, Nationwide Permit 3 (“Maintenance”) and
Nationwide Permit 14 (“Linear Transportation Projects”) may specifically apply to
the circumstance described.States and tribes, consistent with the CWA, retain full
authority to implement their own programs to more broadly and more fully protect
the waters in their jurisdiction. Under section 510 of the CWA, unless expressly
stated, nothing in the CWA precludes or denies the right of any state or tribe to
establish more protective standards or limits than the Federal CWA.

Alabama State House D-31 (Doc. #1151)

17.1.14This rule will have dire 