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August 26, 2014 

Re: Notice of Intent to File Suit, Unreasonable Delay in Res.ponding.fo.l~:etition to 
Find that Colorado is Failing to Administer its Title V Permitting Program 

Dear Administrator McCarthy: 

WildEarth Guardians hereby notifies you of its intent to ftle suit under the Clean Air Act 
against you and the EnviroiUnental Protection Agency ("EPA") for your failure to respol!ld to our 
May 9, 2014 Petition requesting that you fmd that the State of Colorado is failing to adequately 
administer its Title V Permitting program under the Clean Air Act. This Petition was submitted 
pursuant to the Administrative Procedure Act ("APA"), 5 U.S.C. § 551, et seq. and the Clean Air 
Act, 42 U.S.C. § 7401, et seq. We intend to bring a suit 180 days from the date of this letter, or 
shortly thereafter, under section 304 of the federal Clean Air Act, as Amended, 42 U.S.C. § 
7604(a), against you for your unreasonable delay in responding to our Petition. 

On May 9, 2014, Guardians submitted via certified U.S. mail and via e-mail a 
_ .str.a!gh~...axd .Q}]em.~.pe.tjtjon,~Wa~at:C~!il .. ~ .tbe... .. . 
· Colorado Air Pollution Control DiVision, is failing to adequately administer its Title V 

Permitting program. The Petition demonstrated clearly that Colorado is flagrantly violating the 
Clean Air Act's mandatory requirement that final action be taken on Title V Operating Permits 
applications within 18 months of their receipt. The Petition provided information demonstrating 
that Colorado has failed to meet its 18-month deadline for more than 120 permit applications, in 
violation of 42 U.S.C. § 7661 b(c). Among the more egregious failures to meet its 1·8-month 
deadline for taking final action on Title V Permit applications: 

•. ,Colorado''has yet to take: action on· an initial Title V permit application (pennit no . 
. 960PFR:l45)·subrnitted by Holcirn, Inc. in 1997 for its cement plant in Fremont 
County. This·means this facility has been operating without a Title V permit 24 years 
after Title V was enacted in 1990; 
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• Colorado has yet to take action on renewed Title .V permit apR!ications for several 
coal-frred-power plants in Colorado, which ar~ some ofthe_larg~t polluters in the 
state, incl,uding _the Craig Generating Station (p~rp1it ,no,. 960PMF-1?5? appli_cation 
submi~ed in 2099), Nucla Station (permit no,. 960PM0.168, application s~b,mitted in 
2006), Rawhide Energy Station (permit p.o. 960PLR142, application submitted in 
2010), Drake ~ower Plant (permit no. 950PEPi 07, application submitted in 2006), 
and CENC G0td~n._facility (permit no. 960P JE143~ ~pplication submitted in 2007); 

• Colorado has failed to timely ~ssue initial Title V permits for at least 59 sources. 
These facilities are therefore nat -subject to any Title V permitting oversight. Thus, 
there is no assurance that they are operating in compliance; 

• Colo~ado is. overdue in takipg.i:ctio,{l on more than l2Q appHcations for i¢.-tial and 
ren~4~e'V permit and many more applications fot,sig~n-oaAt~t • 

~~~;:.:Jr-.ftmaft'icatfons. Of these permit applieatiuns;-more than 40'are overdue by fnore tffiiii · 
\ 

five .years. 

The failure to take action on Title V Permitting apJ<>lications poses significant pub~ic 
healtn.risks in Colorado. Title Vis meant to enhance compliance-by ensuring greater 
transpar.eney, public notice and involvement, monitoring, and accountability t-o applicable 
requirements under the Clean Air Act. The lack of up-to-date Title V Permits, or even a Title V · 
Permit; indicates that Colorado is failing tQ ensure that the public is suffici~ntly inv:glved in 
protecting themselves and their communities f!om air pollution and failing to· ensure that the 
lirgest rarid most dangerous sources of air pollution in Colorado are ope11tting in compliance with 
air quality laws and regulations. · · · 

The failtlre .of·Colorado to take action o~ Tltfe:V<pel;mltting applications is further · 
troubling in light of the Clean Air Act' s expliCit requhemeiitthat states have "adequate ·personnel 
and funding"'to. adinlnister their Title V program. See 42 U.S.C. § 7661a(b)(4); see -also 40 
C.F.R. § 70.4(b)(8) . .In. this case, Colorado is either simply choosing to ignore its 'dU:ties to 
administer Title V or.&acks the persgnnel an.d .fun.ding toadminister Title V. Either,way, 
Colorado is very clearly not living up to the Clean Air Act. 

· Whenever a· state is failing_ to adequat~ y adJnif\ift~its Title V~g pri).griu:il,J]je:...:::_ ~ 
EPA Administrator must make a determination that a state is failing t0 adequately administer and 
enforcei~TitleV Pennitting.program. See 42 U~S.C. § 7661a(i). If a determination is made 
that a State is not ~equately administering and enforcing its Title V permitting program, the 
Administrator haS a n-ondiscretionary duty to apply sanctions .in. both attainment and 
nonattainment areas. See 42 U.S.C. § 7661 a(i}(2). Additionally,-upon,mak.Jng a fmding of 
failure ,to adequately administer, the EPA may: also withdraw full orparti~ approval of a state 
Title V program and/or promulgate, administer, or. enfbrce its own federal Title V permitting 

~ program within any State. See 40 C.F.R. §§ 70.10(b)(2)(ii) and (iii). Upon partially or fully 
\_ with?fawing appro~al of a state Title V pr~gr~, ~e ~P1-.has the au~ority to -withhold grant 

fUfiOmg under Section 105 of the Clean Au Act as.authonzed by Sect10n 179(a)(4). See 40 
C.F.R. § 70.10(b)(3). . .. . . . . .. 
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EPA's ~~.iJt~!~'t<?;~ct on WildEarth Glliu;cti~s' Petition is, in effect, c~:uidoru~g the State of 
Col<:Jrade~s:·J)ti&tidH)ftefusmgto·ta.ke fmal act1ori oii Title V Pemtits Within the statUtorily 
mandated 18~monthtimeframe~d a1lciwin'g_amore sigruficant badcl:og to ;develop: Jt 'is notable 
that, even aftet:Guardiahs siibmitted'hs pet1ti&n; Colorad6 has-·not tak~n action on·:a.ny . 
backlogged Title V 1>emiitting:applic~t!6ns'.: : ' · · · . . · .. 

. · .. 

In the meantime, the Colorado Air P6:Uuti.'6rl Control Division continues to issue permits 
authorizing the construction of extensive oil and gas operations statewide, cleru:ly indicating· that 
the State believes authorizing more air pollution from the oil and gas industry· is more important 
than ensuring current air pollution is appropriately scrutinized under Title V of the Clean Air 
Act. See Exhibit 1, Current Colorado Air Pollution Control Division Public Notice Website, · 
available at https://www.colorado.gov/cdphe/air-pennit-pll,plic-no.tices (last ac~essed AU:g. 26, 
2014). Indeed, of the 22 current permitting actions out for public conhnent, 19 are for new oil 
WJd. ~as~trJate.s;i P.~UW@.t -~~-JStiy~~~~h~I~ ~e ""curr~~t!_y '""'1?-_o) 'itle ~~e~its ou_t_=fl=or,..,._,=""",.,.,...,....,..~-
public comrilent: ~ : · · - - ,.,...~. · :.~ 

• ,..'. -'r_ .: 

Colorado's failure to act on its significant backlog of Title V Permits comes even as 
Clean .Nr ·.Act violations among Title V sources appear .to be widespread. Acq:)l:ding to the 
EPA's Environment and Compliance History Online (also referred to as the "ECHO" dat~base,' 
available online at http://echo.epa.gov/ (last accessed Aug. 26, 2014)), the Colorado Air 
Pollution Control Division has failed to take act~on <?n Title V Permit applications for a number 
sources considered to be "High Priority Violators". because of ongoing Clean Air Act violations. 
The table below illustrates jUst a 'handful qfthes(and imderscore that ¢o~orado's failure to take 
action on Title V Perhiici is undetinihing' ~qmpliance with the Clean Air Act. · .. . 

. . . .. ..• : 

Example~ of High Pr.ior:iW Violators 'i.n Colorado for Which Action. on Title V P~rmit 
. ' · · ' · ' : · . · · . · . ., AJlPlications is Overdue · · 

Title V P;rmit Quart~rs as Dat~ 'J;itle V Permit 
Source High Priority, · · · Application 

No. Violator To Date Submitted 
Hayden Station Coal-fired Power 
Plant 

Encana Hamilton Creek 
Compressor Station 
Kerr-McGee Ft. Lupton 
Compressor Station 

960PR0132 

070PSM291 

950fWE013 

Kerr-McGee.Hudson:Compressor . . · -950PWE0§7 · · 
Station . . . . . · · : · ; : · · :· : · ·. > , · .. · 
Tri-State Nucla"€Joa1&'lited:P.owe~: · , ·<-:.960PMQ'l~f ·' Plant · .. ·. · ·. .·. · · , . .-' :- · · 
Duke Energy Ladder Creek 
Helium Plant 
Oxy Conn Creek Gas Plant 

990PCY216 

- 070PGA292 

3 

2 

12 

12' 

12 

·,.< 

12 

9 

12 

· March 1, 201 3 

~ ... January 2, 2007 

Octo.ber'29, 2002 

.·. 
. 1u1 1 2(no •. 

. y ' . .. . 

- May 26,. 2Q06 .. 

September 28, 2004 

January 30, 2007 



The AP A requires 'EPA to conclude matters r~sed in petitions within .~ reason~ble time 
(see 5 U.S.C. § 555(b), "within a reasonable time, each ag,ency sh~l p;r:oceed.io s;onclude a 
matter presented to it") and the Clean Air Act explicitly contemplates that the Administrator will 
act within a reasonable time (see 42 U.S.C. § 7604(a), providil].g for judicial review of action .. 
unreasonably delayed). In our Petition, we requested that the EPA i.mniediately respond given. " 
the severity of Colorado's Title V Permit application backlog and given the significant .air.quaiitY 
dangers of failing to take action on Title V Permits. EPA's ongoing failure to respond by 
making a simple fmding that is mandatory under the Clean Air Act is not reasonable. 

According to green return receipt cards, the Administrator received WildEarth 
Guardians' Petition on May 13,2014. Thus, it has been over three months since the Petition was 
received and WildEarth Guardians stjll has.not ·<Ieceived a response to what is a straightforward 
request tha!!;:;~~Jbe fac·t that Colorado refuses to issue Title V Permits.. within the 

__ statutory d · s ose by the Clean Air A.ct. The...failure te r-espood-to the Petition 
constitutes unreasonable delay under the AP A and the Clean Air Act. 

The Clean Air Act provides that an,y citizen may fi-le s~t to co~pel action unreasonably 
delayed by the Administrator. See 42 U.S.C. § 7604(a). Pursuant to tlie Clean Air Act, after 180 
days, if we do n~treceive a response to ~ur May 9, 2014 Petition, we intend to sue you for your 
unreasonable. ~elay. 

In keeping with the requirements of federal regulations; you are hereby notified that the 
full name ahd address' of the organization giving noticeis·WildEarth Guardians, 516 Alto St., 
Santa Fe, NM 87501. If you wish to discuss this matter. further, please contact me at the 
information indicated be_low. Pursuant to Section 304(a) of the Clean Air Act, notice is also 
being provided to the State of Colorado. · 

eremy N1q o s 
Climate and El)ergy ProgriD:P Diiector 
WildEarth Guardians 
1536 Wynkoop, .. S.uite 310 
Denver, CO 80202 
(303) 437-7663 
jnichols@wildearthguardians.org 

cc (by certified mail, return receipt r.eque.sted): 

Larry W;01k, Executive Director, Co~o~do D<?p~ent of Public Health and"Envirorunent 
Will AlUson, Director, Colorad0 Air Pollution .Control Division. 
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