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I. INTRODUCTION 

Section 404(c) of the Clean Water Act (CWA, U.S.C. 1251 e t  se . I ,  authorizes 
the Administrator o f  the Environmental Protect ion ~ g e n c y 7 ~ ~ ~  -3 t o  p r o h i b i t  
o r  r e s t r i c t  the use of any defined area as a disposal or  discharge s i t e  
whenever he o r  she determines, a f t e r  not ice and opportuni ty f o r  pub l ic  
hearing, t h a t  the discharge of dredged or  fill mater ia l  i n t o  such area 
w i l l  have an unacceptable adverse e f fec t  o n  municipal water supplies, 
she1 1 f i s h  beds and f ishery  areas ( inc lud ing  spawning and breeding areas), 
w i l d l i f e ,  or  recreat iona l  areas. Before making such a determination, the 
Administrator must consul t  w i t h  the Chief of the Army Corps o f  Engineers, 
the property owner(s), and the app l icant (s)  i n  cases where there has been 
app l i ca t ion  f o r  a Section 404 permit. 

EPA's regu la t ions implementing Section 404(c), 40 CFR Part  231, es tab l ish  
procedures t o  be followed i n  exerc i  s ing the Admini s t r a t o r ' s  au tho r i t y  t o  
p r o h i b i t  or  r e s t r i c t  the use of an area as a disposal s i t e .  The three 
major steps i n  the process are: 1) the Regional Administrator 's  proposed 
decis ion t o  p r o h i b i t  o r  r e s t r i c t  the use o f  a s i te ,  2) the Regional 
Administrator 's  recommendation t o  the Administrator t o  p r o h i b i t  o r  r e s t r i c t  
use of the s i te ,  and 3) the Administrator 's  f i n a l  decis ion t o  a f f i rm,  
modify, o r  rescind the regional  recomnendation. The Adnini s t r a t o r  has 
delegated the au tho r i t y  t o  make a f i n a l  decis ion under Section 404(c) t o  
the  Assistant Administrator f o r  Water who i s  EPA's nat iona l  Section 404 
program manager. 

L This F ina l  Determination concerns a 57.5 acre wetland i n  Carlstadt, New 
Jersey where the  Russo Development Corporation (Russo) proposes t o  main- 
t a i n  52.5 acres o f  unauthorized f i l l  ( o f  which 44 acres have been b u i l t  
upon) and t o  f i l l  an addi t iona l  f i v e  acres o f  wetland t o  complete a ware- 
house complex.l/ The wetland s i t e  i s  located i n  the Hackensack Meadowlands 
i n  Car ls tadt  a7  the Lots  59, 64.01 - 64.06 and 66.0U.02. I n  negot iat ions 
dur ing the Corps' permit  process, Russo proposed t o  enhance a nearby 
(although no t  del ineated) wetland northeast. o f  the p ro j ec t  s i t e  and 
t o  secure the permanent preservat ion o f  23 acres o f  wetland i n  Troy 
Meadows o f  the Passaic River basin ( t o  the southwest of  the Hackensack 
River basin)  as m i  ti ga t  ion. 

This F ina l  404(c) Determination addresses unacceptable adverse e f fec ts  t o  
wf l d l  i fe. The 404(c) regu la t ions def ine unacceptable adverse e f fec t  as 
an impact on an aquat ic o r  wetland ecosystem which i s  l i k e l y  t o  r e s u l t  i n  
s i g n i f i c a n t  degradation o f  municipal water suppl ies o r  s ign i  f i can t  loss  or 

1/ As I discuss i n  Pa r t  111, A o f  t h i s  F ina l  Determination, i t  i s  possible - 
t h a t  por t ions o f  the areas del ineated as o l d  f i e l d  on EPA's map of the 
Russo s i t e  i n  i t s  pre-discharge cond i t i on  may have contained uplands. 
Although t h i s  does no t  a l t e r  my f i n a l  decision, i t  does c a l l  i n t o  
question the precise acreage o f  wetlands which contain unauthorized 
f ill. I w i  11, therefore  re fe r  t o  an approximate acreage for the 
purposes o f  t h i s  document. 



b, damage t o  f i sher ies ,  she l l f i sh ing ,  w i l d l i f e  hab i t a t  o r  recreat ion areas. 
Under Section-231.2(e) of the 404(c) regulat ions,  the evaluat ion o f  the 
the unacceptabil i t y  o f  such impacts should consider the re levant  por t ions 
o f  the Section 404(b ) ( l )  Guidelines. 

Those por t ions o f  the  Guidelines r e l a t i n g  t o  s i g n i f i c a n t  degradation o f  
waters o f  the U.S. (40 CFR 230.10(c) 1 ,  t o  minimizing adverse impacts t o  
aquatic resources (40 CFR 230.10(d) 1, and t o  the determination o f  cumul a t i  ve 
e f f e c t s  on the aquatic ecosystem (40 CFR 230.11(g) are o f  importance t o  
evaluat ing the unacceptabi 1 i t y  o f  environmental impacts i n  t h i s  case. 
compliance w i t h  the Guidel ines requires t h a t  no discharge o f  dredged o r  
f i l l  mater ia l  sha l l  be permitted i f  i t  causes o r  cont r ibutes t o  s i g n i f i c a n t  
degradation of waters of the U.S. Effects con t r ibu t ing  t o  s i g n i f i c a n t  
degradation inc lude but  are not  1 imi ted t o  the loss o f  w i l d l  i f e  hab i ta t  
o r  the loss  o f  a wetland's capacity t o  ass imi la te  nut r ients .  Compliance 
w i t h  the  Guidelines a lso requires t h a t  no discharge be permitted unless 
appropr iate and p rac t i cab le  steps have been taken t o  minimize adverse 
impacts o f  the discharge on the aquatic ecosystem, inc lud ing steps t o  
m i t iga te  the discharge. I n  addi t ion,  the Guidel ines s ta te  t h a t  the 
permi t t i ng  au tho r i t y  should consider informat ion concerning cumulative 
impacts dur ing the decision-making process. Thus, i t  i s  appropriate, 
w i t h i n  the context  of my F ina l  Determination, t o  take i n t o  account whether 
the p ro j ec t  has resu l ted  o r  w i l l  r e s u l t  i n  s i g n i f i c a n t  s i t e  spec i f i c  and 
cumulative losses of w i l d l  i f e  hab i t a t  and whether the proposed m i t i ga t i on  

L 
i s  adequate. 

I have c a r e f u l l y  considered the record developed by EPA and the Corps o f  
Engineers (Corps) i n  t h i s  case, inc lud ing  the pub l i c  comnents submitted i n  
response t o  the no t i ce  announcing the proposed determination and a t  the 
pub l ic  hearing, the comments o f  other federal  and s ta te  agencies and the 
informat ion received dur ing €PA headquarters' consul t a t i o n  w i t h  Russo 
and the Corps. As described more f u l l y  below, I have determined t h a t  
the Russo s i t e  w a d i s  very valuable t o  w i l d l i f e  from a s i t e  spec i f i c  and 
cumulative standpoint and, therefore,  t h a t  i t s  values must be retained.  
This conclusion, combined w i t h  the f a c t  t h a t  the proposed m i t i ga t i on  
plan would no t  replace those w i l d l  i f e  values t h a t  have been and a re  
an t i c ipa ted  t o  be l os t ,  leads me t o  my determination t h a t  the unauthorized 
discharge o f  f i l l  mater ia l  and the proposed discharge o f  f i l l  mater ia l  
i n t o  the Russo s i t e  has had and w i  11 continue t o  have an unacceptable 
adverse e f f e c t  upon w i l d l i f e .  Therefore, I am a f f i rm ing  the Regional 
Recomnended Determination and exerc is ing my au tho r i t y  t o  p r o h i b i t  the 
designation of the subject  wetlands as a discharge s i t e .  I expla in  the 
bas is  f o r  I@ conclusions i n  the fo l low ing  sections. 

As prev ious ly  stated, unauthorized f i l l  mater ia l  i s  i n  p lace on s i t e  
and €PA' s 404(c) ac t ion  therefore, addresses an a f ter - the- fac t  permit 
app l i ca t ion  as we l l  as a request f o r  a permit  t o  place addi t iona l  fill 
mater ia l .  EPA's 404(c act ion, therefore,  denies Russo l ega l  author izat ion 
f o r  approximately 52.5 acres o f  e x i s t i n g  f i l l  and p roh ib i t s  the proposed 

,, deposi t ion o f  f i l l  mater ia l  on the  remaining 5 acres o f  wetlands. 



11. PROJECT DESCRIP.TION AND BACKGROUHD 

A. The Pro jec t  

The p ro jec t  i s  located i n  approximately 57.5 acres o f  wetlands i n  Car lstadt  
i n  the Hackensack Meadowlands i n  Bergen County. New Jersey. Figure one 
i d e n t i f i e s  the p ro jec t  v i c i n i t y .  The Russo Development Corporation (Russo) 
placed f$lk.,material i n  a ~ p r o x i m a t e l y ~ 4 4  acres of wetlands wi thout  the bene f i t  
o f  a Corps' of Engineers (Corps) Section 404 permit  i n  1980 and constructed 
s i x  warehouses and began a seventh on the 44 acre f i l l .  These s i x  warehouses 
are cu r ren t l y  tenanted. Russo subsequently f i  1 l e d  approximately 8.5 add i t iona l  
acres o f  wetlands adjacent t o  the 44 acre f i l l  i n  order t o  b u i l d  addi t ional  
warehouses. This was accomplished p r i o r  t o  the Corps' issuance o f  a cease 
and des is t  order addressing the company's a c t i v i t i e s .  Russo also excavated 
two t o  three acres o f  an adjacent f i v e  acre wetland area t o  remove wetland 
s o i l s  and provide an opportuni ty t o  f i l l  w i t h  su i tab le  construct ion mater ia ls.  
The two t o  three acre area previously excavated subsequently ponded and 
developed i n t o  open water w i t h  aquatic and emergent vegetation. 

I n  summary, the p ro j ec t  cu r ren t l y  a t  issue w i t h  respect t o  t h i s  404(c) ac t ion 
involves approximately 44 acres of ex is t ing ,  unauthorized f i  11 w i t h  warehouses, 
approximately 8.5 acres of  ex is t ing,  unauthorized f i l l  w i t h  no structures, 
and f i v e  acres of  wetlands contain ing a two t o  three acre pond. Russo has 

'L 
a lso proposed a m i t i ga t i on  plan for  wetlands loss. The m i t i ga t i on  plan which 
was a t  issue a t  the end o f  the Corps' permit process includes enhancement o f  
an unspecif ied acreage o f  wetlands located approximately 1.5 mi les  northeast 
of the p ro j ec t  s i t e  w i t h i n  the Hackensack Meadowlands and the permanent 
preservat ion ( v i a  deed r e s t r i c t i o n )  o f  23 acres o f  o f f s i t e  wetlands owned 
by Russo and located i n  Troy meadows, w i t h i n  the Passaic River basin, which 
i s  southwest o f  the Hackensack River basin. 

0. Background 

I have reviewed Region I 1's Recommended 404(c) Determination (RD) and the 
admin is t ra t ive  record per ta in ing  t o  t h i s  case and f ind  t h a t  the Region 11's 
Determination accurately r e f l e c t s  the background events t o  which i t  refers .  
I hereby adopt pages 3-6 o f  the  RD. Below, I provide addi t iona l  background 
in format ion as we l l  as a sumnary o f  EPA headquarters act ions. 

Addi t ional  hckqround Information 

M i t i g a t i o n  I s  a method by which wetlands impacts associated w i t h  discharges 
of fi 11 mater ia l ,  are avoided, reduced o r  compensated. While avoidance of 
impacts i s  the most pre fer red type o f  mi t igat ion,  m i t i ga t i on  measures comnonly 
i n c l  ude minimi r a t i o n  o f  impacts, wetland enhancement, wetland restora t ion,  
and wet1 and creation. Discussions on m i  t i g a t i o n  dur ing the Corps' permi + 

appl i c a t i o n  process were concerned w i t h  rep1 acing the funct ions and val ues 
of the wetlands a t  issue. Under a value-for-value approach both the Russo 

T . wetlands and the proposed m i  t i g a t i o n  wetlands are compared t o  a comnon 

L 
standard t o  determine the m i  t i g a t i o n  s i  tes t  ab i  1 i t y  t o  e f fec t  replacement 
o f  l o s t  wetland funct ions and values. Depending on the m i t i ga t i on  s i t e ,  
val  ue-for-val ue m i t i ga t i on  could r e s u l t  i n  e i t h e r  less  o r  more acreage 
being created o r  enhanced than t h a t  impacted on the Russo s i te .  





Russo submitted per acre wetland values i n  February 1986 i n  con junct ion  
w i t h  i t s  m i t i g a t i o n  ~ r 2 p o s a l  i n  Lyndhurst. Russo's cont rac tors  assigned 
the p r o j e c t  s i t e  a pre-pro jec t  ii .e., p r e - f i l l  per acre value o f  1.5 
and the  proposed preservat ion area w i t h i n  Troy Meadows a per acre value 
o f  8.4 based upon best  professional  judgment ( the  per acre value assigned 
t o  the  Lyndhurst wetlands i s  not  repeated as the s i t e  has been withdrawn 
from considerat ion as a m i t i g a t i o n  s i t e ) .  As t h e  RD indicates,  Region 
I 1  considered the pre-project ,  per acre value o f  the  Russo wetlands, as 
assigned by  uss so's contractors,  t o  be too  low and requested techn ica l  
data t o  support t h a t  value. Russo d i d  not  submit fu r ther  documentation 
i n  t h i s  regard. 

The admin is t ra t i ve  record  ind ica tes  t h a t  the  Corps assigned per acre 
values t o  t h e  f i l l e d  wetlands a t  t h e  Russo s i t e  and t h e  Troy Meadows 
wetlands proposed for  preservat ion  i n  July, 1986 (See Corps Memorandum 
For The Record dated Ju ly  11, 1986). I n  a meeting on Ju ly  11, 1986, 
personnel of the  New York D i s t r i c t  Regulatory Branch assigned the Russo 
s i t e  a pre-project ,  per acre value of 2.3 based upon best  pro fess iona l  
judgment. I n  reaching t h i s  conclusion the Corps considered factors such 
as vegeta t ive  cover, hydrology, s i t e  h i s t o r y ,  j ux tapos i t i on  t o  other 
wetlands, development and the  Hackensack River and d i s t r i b u t i o n  o f  f i l l  
and re fuse  on the s i t e .  The Corps' conclusions a l so  r e f l e c t e d  t h e i r  
b e l i e f  t h a t  the  Russo s i t e  was dominated by comnon reed (Phra mi tes 
a u s t r a l i s )  and, therefore, t h a t  the  h a b i t a t  was n o t  d i v e r h n  t h e  

L. J u l y  11, 1986 meeting the  Corps assigned the  wetlands i n  Troy Meadows a 
per acre va lue .o f  8.4 based upon best  professional  judgment. I n  a r r i v i n g  
a t  t h i s  value, fac to rs  such as vegetat ive cover, j ux tapos i t i on  t o  adjacent 
wetlands and development and a faunal survey which ind ica ted  t h a t  there 
i s  a wide range o f  w i l d l i f e  d i v e r s i t y  on s i t e  were considered. I n  a 
sl~bsequent meeting a l s o  on Ju ly  11, the  Corps concluded t h a t  on ly  15% 
o f  the  Troy Meadows wetlands value would be accepted as m i t i ga t ion .  
This value was a l s o  based upon best  professional  judgment and took i n t o  
cons idera t ion  t h a t  t h e  s i t e  i s  n o t  i n  the  Hackensack River Basin, t h a t  
i t  does n o t  provide d i r e c t  compensation since i t  i s  a l ready wetlands and 
i s  pro tec ted from f i l l i n g  a c t i v i t i e s  t h a t  do no t  meet t h e  requirements 
o f  Sect ion 404 o f  t h e  CWA. 

The administrative record  a l so  i n d i c a t e s  t h a t  t h e  Corps assigned a per 
acre value t o  t h e  5 u n f i l l e d  acres on the  Russo t r a c t  and pre  and post  
enhancement per acre values t o  a " representat ive wetland enhancement 
s i t e "  w i t h i n  t h e  Enpire T rac t  (Russo had ind ica ted  t h a t  a wetland area 
w i t h i n  t h i s  t r a c t  may be used f o r  enhancement purposes) (see Corps 
Memorandum f o r  t h e  Record dated January 28, 1987). Corps personnel 
inspected t h i s  area and then determined t h e i r  r e l a t i v e  values. A per 
acre value o f  4.8 was assigned t o  the  f i v e  u n f i l l e d  acres of the  Russo 
t r a c t  us ing t h e  per acre  value assigned t o  t h e  f i l l e d  wetlands i n  i t s  
pre-di  scharge s t a t e  (2.3) as a re ference p o i n t  and consider ing c e r t a i n  
fac tors  which inc luded a l a c k  o f  h a b i t a t  d i v e r s i t y  due t o  t h e  presumed, 
predominant comnon reed cover. 



The memorandun fndfcates t h a t  a pre-enhancement per acre value o f  2.3 
was assigned t o  the  "representat ive t r a c t "  based upon the dominant common 
reed cover whf ch provides poor b i r d  h a b i t a t  and low bf omass productf on. 
The memorandum a lso  fndfcates  t h a t  the  Carps assfgned a post  enhancement 
value o f  6.3 per acre based upon a p lan t h a t  provides f o r  the  establishment 
o f  an i n t e r t i d a l  wetland connected t o  the  Hackensack Rf ver and vegetated 
w i t h  sal t marsh cordgrass ( 5 a r t i  na a1 te rn f  f l o r a  1. Other f a c t o r s  considered 
i n  assigning t h i s  value were + e x i s t  ng r i v e r  p o w u t f o n  and prox imi ty  t o  
f  ndustry (negatf ve fac tors) ,  es tuar ine community establ  f  shment, improvement 
i n water qua1 f t y  and greater  h a b i t a t  df versf  t y  ( p o s i t i v e  f a c t o r s ) .  The 
memorandum ind ica tes  t h a t  the  per acre values were used t o  ca lcu la te  t h a t  
18.1 acres would be requf red  t o  be enhanced t o  provf de 50% o f  the  val ue 
o f  t h e  57.5 acre s i t e .  

The record does no t  i n d i c a t e  t h a t  Regfon 11, the  National Marine F isher ies  
Service o r  the  Ff sh and W i l d l f  fe Service con t r i bu ted  t o  o r  comnented on 
t h e  Corps assfgned per acre values. The Corps d i d  no t  assign per acre 
values t o  some o f  the  wetlands a t  issue u n t i l  January 1987 a f t e r  Region 11 's  
Regional Administ rator  had met wf t h  the North A t l a n t i c  Df vf sfon Engf neer. 
The record  fndfcates  t h a t  df scussfons between the Corps and the resource 
agencies focused p r i m a r i l y  on how much wetland value would be m i t i ga ted  
( replaced) as opposed t o  how the  value would be determf ned. As the RD 
ind ica tes ,  Regfon I 1  ob jec ted t o  the  Corps r e q u i r i n g  m i t i g a t i o n  f o r  o n l y  
50% o f  the  value o f  t h e  Russo s i t e .  

EPA Headquarters Actf ons 

A f t e r  t h e  c lose of the  comment period, the Regional Admfnf s t r a t o r  submitted 
the  RD t o  me, as we l l  as the admfnfs t ra t fve  record  compiled by the Regfon, 
t o  prohfbf  t s p e c i f i c a t i o n  of the  Russo s i t e  f o r  the  discharge o f  f i l l  mater ia l .  
The Determination f s  based upon a f f n d f n g  t h a t  the  e x i s t i n g  unauthorized f i l l  
ma te r ia l  discharged on approxfmately 52.5 acres o f  wetlands as w e l l  as the 
proposed df scharge on 5 addf t f  onal acres of .wet1 ands has resu l  ted  and w i l l  
r e s u l t  f n  unacceptable adverse e f f e c t s  t o  w f l d l f  fe. The RD i s  dated January 
19, 1988 and, a long w i t h  t h e  admfnfs t ra t fve  record, was received a t  EPA 
Headquarters on J ~ n u a r y  22, 1988. 

EPA s~bs ;~ucn t l y  not f  f l e d  the  Russo Development Corporatf on and M r .  John E l  more, 
Chief, Operations and Readiness Dfvfsfon,  Corps o f  Engineers by l e t t e r  dated 
February 5, 1988 o f  t h e i r  opportunf t y  f o r  consu l ta t i on  f  n compl f  ance wf t h  the 
Section 404(c) regu la t ions .  

M r .  Lawrence Russo responded f n  a l e t t e r  dated February 19, 1988 f n  which 
he requested a meeting and o f f e r e d  comnents f n  r e b u t t a l  t o  the  McGuire 
Report e n t i t l e d  "An Evaluat ion o f  Wetland Condit ions on t h e  Russo Trac t  
Before and A f te r  Wetland F i l l i n g " .  The McGuire Report served as a bas is  
fo r  Region I I ' s concl us ions wf t h  respect  t o  the  cu r ren t  and pre-df scharge 
wetland character  o f  t h e  Russo s i t e  and i t s  c u r r e n t  and previous wetland 
va l  ues. 

The l e t t e r  chal  lenged the  methodology and conclusions regard1 ng onsf t e  L wf l d l f  f e  observatfons, the  a p p l i c a b l l f  t y  o f  t h e  Golet  and Larsen method 
for  eval  uat f  ng w i l d l i f e  values and t h e  conclusions o f  t h e  r e p o r t  w i t h  



respect t o  w i l d l i f e  u t i l i z a t i o n  o f  the remaining wetlands. M r .  Russo 
a lso  stated t h a t  the repor t  f a i l s  t o  observe t h a t  the w i l d l i f e  values . 

assigned t o  the re f i i n fng  oc sit: wetlands may be a t t r i b u t e d  t o  h i s  
excavaton o f  the two t o  three acre pond. M r .  Russo's l e t t e r  stated 
t h a t  the ae r i a l  photographs used t o  map the s i t e  i n  i t s  pre-discharge 
condi t ion predate the construct ion of two roads (Commerce Boulevard 
and Central Boulevard which served t o  separate approximate1 y 44 acres 
o f  t h i s  s i t e  from adjacent wetland t r a c t s  and, therefore, t h a t  the 
vegetat ion map does no t  accurately represent the wetland ' s vegetat i  ve 
cover a t  the time of f i l i n g .  He also contested the repo r t ' s  conclusions 
t h a t  the remaining wetlands t r a p  waterbouyne p o l l u t ~ n t s .  

I met w i t h  Y r .  Russo and h i s  representat ives on March 4, 1988. During 
our consu l ta t ion meeting, M r .  Russo spoke a t  length  concerning h i s  
f r u s t r a t i o n  w i t h  the Section 404 permit  process. He was p a r t i c u l a r l y  
f r us t r a ted  over negot iat ions w i t h  respect t o  m i  t i ga t i on .  He stated 
t h a t  the Corps and EPA had not  a r t i c u l a t e d  what m i t iga t ion  was 
s p e c i f i c a l l y  requ i red and t h a t  the agencies d i d  no t  understand or 
consider t h a t  factors such as property costs and land a v a i l a b i l i t y  
i n  the Meadowlands imposed const ra in ts  on M r .  Russo's capab i l i t y  t o  
s a t i s f y  the agencies' m i  t i g a t i o n  concerns. He f u r t he r  stated t h a t  
these const ra in ts  would probably have prevented him from complying 
w i t h  the Corps' intended permit  condi t ions concerning mi t igat ion.  
M r .  Russo decl ined t o  provide f u r t he r  w r i t t en  comnents, s t a t i ng  h i s  
preference f o r  a t ime ly  conclusion t o  EPA's Section 404(c) process 

L based upon the record t o  date. 

D r .  Wi l l iam Fehring of Greiner, Inc., a consul tant  f o r  Russo discussed 
the technical  aspects o f  the McGuire Report. He stated t h a t  w i l d l i f e  
u t i l i z a t i o n  of .  the s i t e  i n  i t s  pre-discharge s ta te  may have been r e s t r i c t e d  
by the presence o f  the surrounding development. Second, he stated t h a t  
the Russo s i t e  burned pe r i od i ca l l y  prov id ing an opportuni ty f o r  vegetat ive 
succession t o  various degrees. He stated t h a t  because o f  t h i s  factor 
the vegetat ion map i n  the McGuire Report may no t  accurately represent 
a s tab le  o r  continuous wetland character and may no t  accurately represent 
the wetland vegetat ion on the  approximate 44 acre pa r t  o f  the s i t e  when 
Russo began the unauthorized work. He f u r t he r  stated h i s  b e l i e f  t h a t  
common reed cover was increasing over the s i t e  from south t o  north. He 
a lso  questioned the a p p l i c a b i l i t y  o f  the Golet and Larsen methodology t o  
p r e d i c t  the w i l d l i f e  hab i t a t  value o f  the Russo s i t e  i n  i t s  pre-discharge 
state.  

The Corps responded t o  t h e i r  i n v i t a t i o n  f o r  consu l ta t ion i n  a l e t t e r  dated 
March 10, 1988 and provided comnents regarding the technical  aspects and 
i n t e r p r e t a t i o n  o f  Guidel ines compliance w i t h i n  the Region's RD. The Corps 
stated t h a t  they d i d  no t  propose t o  take add i t i ona l  ac t ion  t o  prevent 
unacceptable adverse impacts t o  wi ld1 i f e  because the add i t iona l  procedural 
delays would be u n f a i r  t o  Russo and t h a t  t he  New York D i s t r i c t ' s  (NYD) 
decis ion was reasonable, based upon the informat ion ava i lab le  a t  t h a t  time. 
They a lso s ta ted t h a t  request ing NYD t o  reconsider i t s  previous permit 

.. decis ion i n  l i g h t  o f  new in format ion on the s i t e ,  d i d  no t  guarantee t h a t  

L- NYD's decis ion would be acceptable t o  €PA. Regarding the technical 



i/ adequacy of  t h e  RD, t h e  Corps s ta ted  t h a t  €PA may have overest imated t h e  
amount o f  open water on t h e  s i t e  i n  i t s  pre-discharge c o n d i t i o n  which may 
have r e s u l t e d  i n  overes t imat ing  the  value 5 f  t he  s i t e  f c r  water-or iented 
species o f  w i l d l i f e .  Regarding compliance w i t h  t h e  Guidel ines,  t he  Corps 
supported NYD's dec i s ion  t o  r e q u i r e  one-half  replacement o f  wetlands 
values i n  con junc t ion  w i t h  i t s  dec i s ion  t o  au tho r i ze  the  Russo p r o j e c t .  
The Corps s ta ted  t h a t  NYD had worked w i t h  Russo t o  develop apprgpr ia te  and 
p r a c t i c a l  m i t i g a t i o n ,  t h a t  t h i s  was i n  compliance w i t h  P a r t  230.10(d) of 
t h e  Guidel ines and cons i s ten t  w i t h  prev ious Corps i n t e r p r e t a t i o n s  regard ing  
m i  ti ga t  i o n  and compl lance w i t h  t h e  ~ u i d e l  i nes.21 The Corps a1 so s ta ted  t h e i r  
b e l i e f  t h a t  t h e  Guidel ines do n o t  prec lude a n r t  l o s s  o f  wct?arrds or  wetland 
values, o n l y  a s i g n i f i c a n t  l o s s .  

21  I b e l i e v e  t h a t  P a r t  230.10(c), as we l l  as P a r t  230.10(d), o f  t h e  Guidel ines - 
i s  a l s o  r e l e v a n t  i n  t h i s  case. I concur w i t h  t h e  Regional Admin is t ra to r  
t h a t ,  i n  t h i s  case, s i g n i f i c a n t  adverse e f f e c t s  have resu l  t e d / w i l l  r e s u l t  
even a f t e r  implementat ion of the  proposedlrequi red m i t i g a t i o n .  Therefore, 
t h e  p r o j e c t  w i t h  the  proposedlrequi red m i t i g a t i o n  i s  n o t  i n  compliance w i t h  
P a r t  230.10(c) o f  t h e  Guidel ines.  



111. DESCRIPTION OF THE S I T E  

I have reviewed the  RD and the admin is t ra t ive  record and conducted invest iga- 
t i ons  as necessary and conclude t h a t  the RD provides an accurate descr ip t ion 
o f  the wetlands a t  issue and t h e i r  values. I hereby adopt pages 7-15 o f  the 
RD as par t  o f  my Final  Determination. Below, I sumarize per t inent  par ts  o f  
the RD and provide add i t i ona l  discussion. 

I n  add i t ion,  my discussion o f  Section 404 j u r i s d i c t i o n  i s  essen t i a l l y  i n  two 
parts.  F i r s t ,  I w i l l  b r i e f l y  respond t o  Russo's c la im t h a t  Section 404 j u r i s -  
d i c t i o n  i s  no t  appl icable t o  the westernmost por t ion  o f  the t r a c t  which i s  
separated from the remainder of the t r a c t  by Commerce Boulevard and Central 
Boulevard. Second, I w i l l  c l a r i f y  the a p p l i c a b i l i t y  o f  Section 404 j u r i  s- 
d i c t i o n  t o  the 52.5 acres o f  the s i t e  t h a t  have been f i l l e d  i n  l i g h t  o f  EPA's 
new informat ion concerning vegetat ion on the Russo s f t e  i n  i t s  pre-discharge 
state.  

A. Section 404 CWA Ju r i sd i c t i on  

Russo has clafmed, through l e t t e r s  from i t s  lega l  representat ive and a f f i d a v i t s  
from consultants, t h a t  the westernmost 44 acres o f  the s i t e  t h a t  have already 
been f i l l e d  and contain warehouses have h i s t o r i c a l l y  been hydro log ica l ly  
a1 tered by i nter rup t f  on of  ti dal  f low and drat  nage act1 v i t i e s ,  i so la ted  
from adjacent wetlands by road construct ion and adjacent development and 
disturbed by farming, as wel l  as by the ind iscr iminate  placement o f  f i l l  
mater ia l  and refuse t o  the po in t  o f  u l t ima te l y  convert ing the area t o  uplands. 
I n  addi t ion,  Russo has clafmed t h a t  i f  some po r t f  on o f  the 44 acres was ' 

wetlands, these wetlands are located above the po in t  a t  which the f low o f  
Monachie Creek i s  f f  ve cubic f e e t  per second (which defines the headwaters 
w i  t h i n  the Corps' permit  regu la t ions)  and, therefore, t h a t  f f  11 i ng  act1 v i  t i e s  
would be authorized pursuant t o  the nationwide permit a t  33 CFR 330.5(a)(26). 

The record ind icates and EPA acknowledges t h a t  the subject s f t e  has undergone 
extensi ve changes wf t h f  n t h f  s century. To slarmarf ze, these changes include:  
i n s t a l l a t i o n  o f  t i d e  gates and earthen dikes i n  the mid-1920's whfch prevented 
t i d a l  inundation o f  the area; excavation o f  a ser ies o f  d i tches i n  the mid-1930's 
for  mosquito con t ro l  purposes whfch serve t o  d ra in  the s f te ;  construct ion of  
a san i tary  sewer p i pe l i ne  and, eventual ly, Central Boulevard along the same 
alignment, which df vfded 44 acres o f  the s i t e  from the easternmost 13.5 acres, 
and the  const ruct ion o f  Commerce Boulevard along the s i t e ' s  southern edge 
whfch, i n  conjunct ion w i t h  development t o  the north, served t o  separate the 
area from adjacent wetland t r ac t s ;  farming a c t i v i t i e s ,  espec ia l ly  i n  the 
western po r t i on  o f  the sf te; and m i  scel laneous f f  11 f ng a c t i  vf ti es t o  provf de 
d i r t  paths across the  s f te .  

Whf l e  these a c t i v i t i e s  no doubt d isturbed the s f t e  and cumulat ively resu l ted 
i n  ecological  succession o f  the s f t e  from i n t e r t i d a l  estuar ine wetlands t o  
freshwater wetlands, the  Corps has determined t h a t  they d i d  no t  r e s u l t  i n  
conversf on t o  up1 ands. 

c 

L, The Corps invest f  gated the j u r f  sd i c t i ona l  issue and df scussed the r e s u l t s  I n  
a. Memorandum dated June 6, 1986. I n  conductin the fnvestfgatfon, the Corps 8 re1 fed on maps, reports,  and data from the 197 ' s  because o f  the extensive 
eco1ogicaI changes t o  the  s f te ,  t o  reach a conclusfon t h a t  the e n t i r e  Russo 



I/ s i t e  was wetlands subject  t o  j u r i s d i c t i o n  under Section 404 o f  the CWA and 
t h a t  f i  11 deposited w i t h i n  the 44 acre p o r t i o n  o f  the s i t e  was n o t  author ized 
by nationwide permi t  a t  33 CFR 330.5!a!(26). I net: t h a t  whi!e Corps j u r i s -  
d i c t i o n a l  Memorandum dated June 6, 1986 was based upon t h e i r  1982 regu la t ions ,  
the Corps' 1977 regu la t ions ,  which were i n  e f f e c t  a t  the t ime the f i l l i n g  
took place, and the Corps' 1986 regu la t ions  c u r r e n t l y  i n  e f f e c t  do no t  deviate 
w i t h  respect  t o  j u r i s d i c t i o n  over the  Russo s i t e .  

To f u l f i l l  EPA's ob l i ga t ions  under 404(c) there i s  genera l ly  no need t o  r e v i s i t  
the  Corps' j u r i  sdi c t i o n a l  determinations. However, because EPA obtained new 
informat ion,  not  a v a i l a b l e  t o  the  Corps a t  t h e  t ime i t  determined j u r i s d i c t i o n ,  
i t  was necessary f o r  me t o  consider the  new in format ion because I bel ieve i t  
ra i ses  questions w i t h  respect  t o  Section 404 j u r i s d i c t i o n  over the areas 
del ineated as o l d  f i e l d  i n  Figure 3. Review o f  a e r i a l  photographs d i d  n o t  
reveal a dominant species ( o r  mixture of species) o f  vegetat ion on the o l d  
f i e l d  areas as i t  d i d  i n  o ther  pa r t s  o f  the  Russo s i t e .  I n  addi t ion,  t h e  
vegetat ion in fe r red  t o  have e x i s t e d  i n  the  o l d  f i e l d  areas inc ludes pre- 
dominantly f a c u l t a t i v e  wetland species (species t h a t  are usua l ly  found 
i n  wetlands b u t  are  occas iona l ly  found i n  uplands) and f a c u l t a t i v e  upland 
species (species t h a t  are usua l l y  found i n  uplands b u t  a re  occasional ly  
found i n  wetlands). It may be sa id  t h a t  in format ion on vegetat ion a t  t h i s  
p o i n t  i s  inconc lus ive  and r a i s e s  the  p o s s i b i l i t y  t h a t  po r t i ons  o f  the  o l d  
f i e l d  areas may have been uplands. 

Under EPA's wetland de l i nea t ion  methodology, f u r t h e r  i n v e s t i g a t i o n  o f  a s i t e ' s  

L s o i l s  and hydrology i s  requ i red  under these circumstances t o  ascer ta in  the 
boundaries between wetlands and uplands. Unfortunately, these o l d  f i e l d  areas 
have al ready been f i l l e d  and some o f  them are beneath e x i s t i n g  warehouses 
and paved areas. Add i t iona l  i n v e s t i g a t i o n  o f  h i s t o r i c a l  in format ion on the 
o l d  f i e l d  po r t i ons  of the  Russo s i t e  w i l l  be necessary t o  determine the ex tent  
o f  wetland s o i l s  and hydrology. 

I have n o t  endeavored t o  completely reso lve  t h i s  matter w i t h i n  t h e  context  
o f  EPA's 404(c) act ion.  During consul tat ion,  Mr. Russo expressed h i s  des i re  
f o r  a t i m e l y  dec is ion concerning EPA's 404(c) act ion.  Complete r e s o l u t i o n  
o f  t h i s  j u r i s d i c t i o n a l  i ssue  w l l l  take t ime and would r e q u i r e  an extension 
t o  the  404(c) process i f  i t  were necessary t o  resolve i t  w i t h i n  the  404(c) 
process.= se. However, i n  t h i s  case we are  dea l ing  w i t h  an a f te r - the- fac t  
s i t u a t i o n  a n r t h e  areas a t  i ssue are  small i n  propor t ion  t o  the  e n t i r e  Russo 
t r a c t .  Therefore, t h i s  s i t u a t i o n  does n o t  cause me t o  reconsider my con- 
c lus ions  concerning t h e  w i l d l i f e  values t h a t  were and are  provided by the 
Russo t r a c t  and t h e  inadequacy o f  the  proposed/required m i  t i g a t i o n .  While 
t h i s  issue m y  u l t i m a t e l y  a f f e c t  t h e  prec ise  amount o f  necessary m i t i ga t ion ,  
i t  does n o t  a f f e c t  my f i n d i n g s  and conclusions w i t h  respect  t o  consequences 
of the  e x i s t i n g  and proposed f i l l  t o  w i l d l i f e .  

B. New In format ion - Veqetation 

As t h e  RD ind ica tes ,  Region 11 's  i n v e s t i g a t i o n s  have revealed that ,  p r i o r  
t o  f i l l i n g ,  t h e  Russo s i t e  supported o ther  wetland communities i n  a d d i t i o n  
t o  common reed. Even though personnel o f  the  Corps, EPA, FWS and NMFS 

i had v i s i t e d  t h e  5 acre u n f i l l e d  p o r t i o n  o f  t h e  Russo t r a c t  and reviewed 
a e r i a l  photographs, t h e  record  i n d i c a t e s  t h a t  assumptions w i t h  respect  
t o  the  s i t e ' s  pre-d i  scharge vegeta t ive  character were 1 arge ly  i n f l  uenced 



by the fac t  t h a t  comnon reed i s  the predominant vegetat ion i n  the Hackensack 

C Meadow1 ands. 

Region 11's tnvest igat ians i n  t h i s  regard employed a more de ta i led  and 
sophist icated methodology. I w i l l  discuss the more substantive aspects of 
the methodology as they r e l a t e  t o  the case a t  issue. The inves t iga t ion  
was conducted by a bo tan is t  and a w i  1 d l  i fe  b i o l o g i s t  who have education, 
t r a i n i n g  and professional experience i n  the i n te rp re ta t i on  o f  ae r i a l  photo- 
graphs. The mappirrg of the Russo t r a c t  was prepared from stereo-paired 
a e r i a l  photographs taken i n  1978. Mapping was fac i  1 i tated by the examination 
of ea r l  i e r  photographs, the ground-truthing of cur rent  (1985) stereo-paired 
a e r i a l  photography, and v e r i f i c a t i o n  from h i s t o r i c a l  accounts. 

Viewing stereo-paired a e r i a l  photographs involves viewing two a e r i a l  
photographs a t  once (ac tua l l y  viewing the overlap o f  t h e i r  respect ive 
coverages) through a lens stereoscope. This device provides a magnified, 
three dimensional image w i t h  enhancement of ob jec t  height  and texture.  
The v e r t i c a l  enhancement c l e a r l y  shows the cont rast  between common reed, 
which i s  a t a l l  p lant ,  and much shorter  vegetat ion found i n ,  for  example, 
a wet meadow. I n  add i t i on  tex tu re  may be defined as the pat tern  or 
s ignature which a wetland type exh ib i t s  i n  an ae r i a l  photograph. Viewing 
stereo-paired ae r i a l  s enhances t h i s  feature, thus prov id ing an addi t iona l  
component t o  f a c i l i t a t e  d i f f e r e n t i a t i n g  between wetland types. "Ground-truthing" 
defines a process by which an on-s i te  v i s i t  i s  performed t o  va l idate  the 
accuracy o f  an a e r i a l  photograph w i t h  respect t o  cur rent  condit ions. I n  
t h i s  instance ground-truthing t he  1985 ae r i a l  photographs o f  the 5 u n f i l l e d  
acre por t ion  o f  the Russo t r a c t  va l idated t h e i r  accuracy and provided a 'L basis f o r  i d e n t i f y i n g  wetland vegetat ion i n  the  1978 aer ia ls ,  thereby 
f a c i l  i t a t i n g  the mapping exercise. Interviews w i t h  persons f a m i l i a r  w i t h  
the Russo t r a c t  p r i o r  t o  f i l l i n g  supported the vegetat ion map o f  the s i t e .  
Most notably, an employee o f  the  Hackensack Meadowlands Development 
Commi ssion, whose exper t ise  i n  the Meadowlands i s we1 1 -recognized by the  
regu la tory  community, s ta ted t h a t  the Russo t r a c t  more c lose ly  resembled 
the meadows around Losen Slo te  as opposed t o  the  comnon reed areas o f  
the Empire Tract  (see McGuire Report). 

I n  conclusion, I f ind  t h a t  the mapping o f  the Russo s i t e  dep ic ts  an accurate 
account of  the e x i s t i n g  vegetat ion comprising the the f i v e  u n f i l l e d  acres 
o f  wetlands and the wetland communities contained w i t h i n  the  57.5 acres 
o f  the s i t e  f n  i t s  pre-discharge state.  

To surnmarfze, Ffgure 2 shows the 8 112 acre f i l l e d  area and the cur ren t  
pa t te rn  of vegetat ion f n  the  5 u n f f l l e d  acres o f  the Russo t r a c t  and Table 1 
l i s t s  the p l an t  specfes fden t i f fed .  A vegetat ion zone dominated by common 
reed occurs along the  north, west and south edge o f  t h f s  por t ion  of the 
s f te .  Withfn t h i s  zone, common reed occurs i n  standf ng water i n  associat ion 
w i t h  duck weed and on saturated s o f l s  w i t h  l f t t l e  or  no surface ,pending 
present. Between thee common reed zone and the two t o  three acre pond i s  a 
zone o f  mixed emergent vegetatfon containfng sedges, rushes, c a t t a i l ,  water 
smartweed, water p lantain,  saltmarsh fleabane, duckweed and comnon reed. 
The two t o  three acre pond contafns a mix o f  emergent, f loat ing- leaved and 
submergent vegetation. Broad-leaved ca t t a f  1 i s  the dominant emergent species 

L~ w i t h  new growth i n  the no r t he r l y  and wester ly por t ions o f  the pond. Water 
purslane and several pondweeds (un iden t i f i ed )  occur i n  the shal lower por t ions  
of the pond. A small area of wet meadow occurs along the eastern boundary 
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T A 6 .  E l l i o t t ' s  qoldsnrod 
Pum. rienarr fraqrurt wldnr 
iL.1 DC. s a i k u r n  i l w  
(1,U.I &.ittan beggartrcrts 

nuqwort 

a1 
f u r  
001 
i l c r  
f a n  
O i  
oat 
00 1 
f a  
iww 
001 
abl 
f c w  
api 
ah l 
obi 
iun 
abl 
fu l l  
0 1  
*A 
+u 
i r u  

abl 
iuu 
ui 
tu 
tun 
9 

tuu 
i# 
w 
V1 
tam 
i&a 
is 
bb 1 
a01 
tun 
OD1 
+u 
uli 
ixr 
4 

iw 
fK 
* 
dl 

d +K 
T K W  
fmr 
feu 



Key to Table 1 

owmes = Open water with mixed emergents and submergents 
ev - Emergent vegetation of greater than 50% cover 
phrag = Phragmites 
wme = Wet meadow - Spirea 
wm = Wet meadow mixed 
rf - Recent fill 
wood = Wooded 

* - A status was unable to be assigned because the plant was 
not identified to the species level. 

** = Status is unknown for this species. 

obl = Obligate wetland species: Species that, under natural 
conditions, always occur in wetlands W e . ,  greater that 99% of 
the time). The less that 1% is to allow for anomalous upland 
occurrences (i.e., occurrences that are the result of man-induced 
distutbancee and transplante). 

up1 - Upland species: Species that, under natural conditions, 
always occur in uplands ( i . e . ,  greater than 99% of the time). 
The less than 1% i e  to allow for anomalous upland occurrences 

C (i.e., occurrences that are the result of man-induced 
disturbances and transplants). 

Species that can occur both in wetlands and uplands. There are 
three subcategoried of facultative epeciea (facultative wetland, 
straight facultative, and facultative upland). 

fac - Facultative species: Species that have basically a similar 
likelihood (estimated probability of 34% - 66'1) of occurring in 
both'vetlands and uplands. 

facw - Facultative wetland species; Species tnat are usually 
(estimated probability of 67% - 99%) found in wetlands, but are 
occasiomlly found in uplandr. 

# 

facu = Facultative upland species: Specie$ that are usually 
(estimated probahllity of 67% - 998) fsw'ld in uplands, but are 
occasionally found In wetlands. 



Invertebrates, - 
C .  

- Lymnaea 
Cor ixa 
Enallam 
culex - 
L:Lsllula 
Bombus - 
Vespula 
Schistocerca 
Cicindela 
Mantis 

sp. ' 

SP. 
exsulans 
pipiens 
SP 
f eruidus 
maculifrons 
alutacea 
sexguttata 
religiosa 

Water snail 
Water boatman 
Damselfly 
Mosquito 
Dragonfly 
Bumblebee 
Yellow jacket 
Bird grasshopper 
Green tiger beetle + 
Praying mantis + 

Fish 

F~ndulUS SP Killifish . 
Rept i les 

Malac lemys terrapin Diamondback terrapin 
Chelydra serpentina Snapping turtle + 

Rana utriculata Leopard frog 

Anas 
Anas 
Anas 
Anas 
Phasianuu 
Ardea 
Bublcoa 
Casmarodiu8 
charadrill8 
Phi lohola 
Zemidura 
Chaetura 
Archilochus 

platyrynchor 
discolor 
rubr ipes 
strepera 
colchicw 
herodiau 
iris 
albu8 
voc i f erur 
minor 
macroura 
palagica 
colubris 

Mallard (DlSSt) 
Blue winged teal 
Black duck (HSSC) 
0a4v.11 
Ring-nwkod pheasant 
Great blue heron (TI 
Cattle egret 
Great egret 
Ri 1 ldeer 
Am8rican roodcock (NSSI) 
Mourning dove (NSSt) 
Chimay mift 
Ruby-throated Hmmingbi rd 

.EY: (TI New Jersey State listed threatmod species 
NSSE U . S .  Fish and Wildlifo service Species of Sgmcial Emphasi: 
+ Additional specie8 noted in Russo9a records 



\4 mi mu^ 
re~oepi za 
Melospi aa 
Dolichonyx 
Agaiaius 

. Colinus 
- .  

Uf ocyon 
Microtus 
Ondat ra 
Rattus 
Sylvilagus 
Marmot a 

polyg Lcttas Mockingbird 
g~orgiaa - Swamp. sparrow 
melodla Song spacrow 
oryzivorus Bobolink (TI- + 
phoenicsus Redwinged blackbird 
virginianus . Bobwhi-te -quail 

cinereoargenteus Gray lox 
P ~ M S ~ ~ V ~ ~ ~ C U S  - ' Meadow Vole 
zibethica Muskrat 
norvegicus Norway. rat 
f loridanus Cottontail rabbit 
monw Woodchuck + . 



Troglodytes 
Cistothotus 
Ci~tothorua 
Regialuu 
Reg~lU8 
Polioptila 
Turdus 
Duetella 
Mimus 
Toxostoma 
Sturnus 
Vermivora 
ve rmovora 
Vermivora 
Dendroica 
Dendroica 
Dendroica 
Seiurus 
G~thylpis 
Wi lsonia 
Cardinalis 
Passerina 
Pipi lo 
Spizella 
Spizella 
Spirella 
Pooecetes 
Paaserculuo 
Ammodranus 
Ammospi za 
Paseerella 
Melospi 2a 
Meloapiza 
Me lospi aa 
Zonotrichia 
Zonotrichia 
Junco 
Calcarius 
Plectrophenax 
Dolichonyx 
Aglelaiua 
Sturnella 
Ouisc+lus 
Molothrun 
Carpadacue 
Carduelis 
Cardueli a 
Carduei i a 

troglodytes 
plateneie 
paluatriu 
satrap8 
calendula 
caerulea 
migratoriue 
carolinensir 
polyglottus 
rufum 
vulgar i s 
chyrsoptera 
celata 
ruf icapi lla 
petechia 
coronata 
palmarum 
noveboracenrls 
trichas 
puai 1 la 
cardinalis 
cyanea 
erythrophthalmur 
arborea 
passer ina 
gusilla 
gramineue 
sandwichensis 
savannarum 
caudacuta 
iliaca 
melodia 
lincolni i 
georg 1 an8 
albicollis 
leucophryr 
hyena1 i o 
lapponicun 
nivalis 
orysivorus 
phoenicius 
magna 
quircula 
ater 
mexi canua 
flames 

Winter wren 
Sedge Wren (El 
Marsh Wren 
Golden-crowned Kinglet 
Ruby-crowned Kinglet 
Blue-gray Gnatcatcher 
American Robin 
Gray Catbird 
Northern Mockingbird 
Brown Thra~her 
European Starling 
Golden-winged Warbler 
Orange-crowned Warbler 
Nashville Warbler 
Ye1 low Warbler 
Yellow-runped Warbler 
Palm Warbler 
Northern Waterthrush 
Common Yellowthroat 
Wilson's Warbler 
Cardi nal 
Indigo Bunting 
Rufous-sided Towhee 
American Tree Sparrow 
Chipping Sparrow 
Field Sparrow 
Vesper Spar row ( E ) 
Savannah Sparrow (TI 
Grarshopper Sparrow (TI 
Sharg-tailed Sparrow 
Fox Sparrow 
Song Sparrow 
Lincoln's Sparrow 
swamp Sparrow 
White-throated Sparrow 
White-crowned Sparrow 
Dark-eyed Junco 
Lapluld Longspur 
Snow Bunting 
Bobolink (TI 
Red-winged Blackbird 
Eantern Meadowlark 
C o m n  Grackle 
Brown-headed Cowbird 
H O U S ~  Finch 
Conanon Redpoll 
Pine Siskin 
American Goldfinch 



L 
. Didelphle 

dorex 
Cryptotis 
Blarina 
Condy lura 
Scalopi s 
Procyon 
Mustela 
Nustela 
Ondatra 
Mephitia 
Vulpes 
Urocyon 
Warmota 
Peromyscus 
clethr ionomys 
Microtus 
Zapua 
Sylvilagus 

marsupialis 
cinereua 
parva 
brevicauda 
cristata 
aquat icus 
lotor 
f renata 
vison 
zibethica 
mephitis 
lulva 
cineresargenku8 
monax 
leucopus 
Q ~ P W ~  i 
pennsylvanicus 
hudsonius 
floridanus 

opossuna 
Masked shrew 
Least shrew 
Shorttail shrew 
Starnose mole 
Eastern mole 
Raccoon 
Longtai 1 weasel 
Mink 
Muskrat 
Striped skunk 
Red fox  
Gray fox 
Woodchuck 
White-footed mouse 
Redback vole 
Meadow vole 
Meadow jumping mouse 
Eastern cottontail rabbit 



of the  s i t e  which i s  p a r t  o f  a l a r g e r  wet meadow extending beyond t h e  Russo 

\ 
property l i n e .  Vegetation inc ludes steeplebush, switchgrass, goldenrod, 

u impatiens, Joe-Pye weed and common reed w i t h  no dominant species. Vegeta- 
t i o n  on the 8 - 1 / 2  acre  f i l l  area i s  dominated by aspen sapl ings and inc ludes 
mugwort, goldenrod, grasses, m u l l e i n  and dogbane. The 5 acre wetland area 
receives runoff  from nearby paved areas, r e t a i n s  d i r e c t  p r e c i p i t a t i o n ,  and 
i e  s i tua ted  over a shal low water tab le .  I n  add i t ion ,  the  5 acre wetland 
f loods annual ly  due t o  re tarded drainage o f  storm flows. 

Figure 3 shows the p a t t e r n  o f  vegetat ion on the  57.5 acre s i t e  p r i o r  t o  the  
placement of f i l l .  The area was l is  a palustr ine?/ wetland complex comprised 
o f  a complex of o l d  f ie ld ) / ,  wet meadow51, f i e l d s  of common reed, emergent 
marsh and small ponds. ~ F b l e  1 l i s t s  tFe vegetat ion sh ich  has been determined 
t o  have e x i s t e d  on the  57.5 acre s i t e  v i a  t h e  prev ious ly  discussed invest iga-  
t i o n s  conducted by Region 11. Review of a e r i a l  photographs revealed t h a t  the  
o l d  f i e l d  communities appear d is turbed and e x h i b i t  random t i r e  t racks.  These 
areas are  vegetated p r i m a r i l y  by grasses although a wetland community s ignature 
cou ld  no t  be confirmed. Vegetation comprising the  o l d  f i e l d  community most 
l i k e l y  inc luded switchgrass, b lue  j o i n t  grass, stepplebush, mannagrass, 
beggar-t icks, b lackberry,  r e d  and s i  1 ver maple, Queen Anne's lace, goldenrod, 
sumac, mugwort, b lack l o c u s t  and quaking aspen. Region 11's i n v e s t i g a t i o n  
i n d i c a t e s  t h a t  the  s i t e  received runo f f  from adjacent areas and d i r e c t  
p r e c i p i t a t i o n ,  was s i tua ted  over a shal low water t a b l e  and was subject  t o  
annual f l ood ing  due t o  re tarded drainage of storm flows. This hydrology 
r e s u l t e d  i n  areas which had permanent ponded water, areas which were 
temporar i l y  and seasonal ly f looded and areas which were o n l y  occasional 1 y 

id f looded i n  severe storms. The i n v e s t i g a t i o n  revealed t h a t  t h e  57.5 acre  
s i t e  was comprised o f  d i f f e r e n t  wetland types and hydroperiods, as opposed 
t o  being a monotypic stand of common reed. 

3/  The d e f i n i t i o n  o f  a Pal u s t r i n e  System i s  contained w i t h i n  the  FWS pub1 i- - 
cat ion,  " C l a s s i f i c a t i o n  o f  Wetlands and Deepwater Hab i ta ts  o f  t h e  Uni ted 
States" which i s  the  wetland c l a s s f i c a t i o n  system used f o r  t h e  National 
Wetlands Inventory.  The Pal u s t r i n e  System inc ludes a l l  nont ida l  wetlands 
dominated by trees, shrubs, p e r s i s t e n t  emergents, emergent mosses o r  
1 ichens, and a l l  such wetlands t h a t  occur i n  t i d a l  areas where s a l i n i t y  
due t o  ocean-derived s a l t s  i s  below 0.5 p a r t s  per thousand. 

4 /  Old F i e l d  i s  a broad eco log ica l  term which genera l ly  inc ludes s i t e s  t h a t  - 
are  undergoing revegeta t ion  ( w i t h  grasses, shrubs o r  t rees )  a f t e r  being 
d i s tu rbed  (i.e., by a g r i c u l t u r a l  p rac t i ces )  and then having been l e f t  
fa l low.  The term does n o t  d i f f e r e n t i a t e  between wetlands and uplands 
i n  t h i s  case. As s ta ted  i n  t h e  RD, o l d  f i e l d  vegetat ion was present  
w i t h i n  t h e  remaining 13.5 acre  area b u t  was too sparse and d i f fuse t o  
m e r i t  i n d i v i d u a l  mapping. 

5 /  Wet meadow i s  a broad eco logfca l  term. For t h e  purposes o f  the  mapping - 
exercise, t h e  d e f i n i t i o n  o f  wet meadow contained w i t h i n  t h e  Golet  and 
Larsen "Wf l d l i f e  Wetland Evaluat ion Model" was u t f  l i z e d  t o  provide a 
more prec ise  d e s c r i p t i o n  o f  t h i s  wetland comnunity. Wet meadows are 
wetlands dominated by meadow emergents, w i t h  up t o  6 i n .  of surface 
water dur ing  the  l a t e  f a l l ,  w in te r  and e a r l y  spring. During the  growing 
season t h e  s o i l  i s  saturated and the  surface exposed except i n  shallow 
depressions and drainage di tches.  





Ll, The Corps questioned whether the amount o f  open water on s i t e  p r i o r  t o  the 
placement o f  f i l l  had been overestimated. Open water i s  not  shown on EPA's 
map o f  the  Russo s i t e .  We acknowledge t h a t  the amount o f  open water on s i t e  
f luc tuated w i t h  seasonal changes i n  groundwater l eve l s  and p rec ip i ta t ion .  
EPA has no t  quant i f ied the amount of open water, ra ther  we have depended 
upon the review of a e r i  a1 photographs and interv iews w i t h  people h i s t o r i c a l  l y  
fami l i a r  w i t h  the s i t e  t o  v e r i f y  whether or  no t  open water was avai lable.  

Interv iews w i t h  people h i s t o r i c a l l y  fami l i a r  w i t h  the s i t e  revealed t h a t  
there was muskrat t rapping and duck hunting on the s i t e .  Aer ia l  photographs 
revealed standing water and muskrat huts. The presence o f  muskrat on s i t e  
suggests t h a t  surface water was ava i lab le  f o r  extended periods. As the RD 
states, the areas of  open water t h a t  ex is ted ons i te  p r i o r  t o  f i l l i n g  were 
smaller and more dispersed as opposed t o  the two t o  three acre pond i n  
the remaining f i v e  acres. Nonetheless, open water was ava i lab le  on s i t e  
f o r  use by water-oriented species. 

As previously stated, the mapping o f  the Russo t r a c t  was prepared from 1978 
ae r i a l  photographs. Russo d i d  no t  begin unauthorized f i l l i n g  on the s i t e  
u n t i l  1980. I would l i k e  t o  discuss the changes which the s i t e  experienced 
and respond t o  issues ra ised  by M r .  Russo and h i s  representat ives during 
consul ta t ion .  

The const ruct ion of  Commerce Boulevard and Central Boulevard began a f t e r  
I 

L, the date o f  the 1978 a e r i a l  photographs used t o  map the Russo s i t e  and 
was completed p r i o r  t o  unauthorized f i l l i n g .  The construct ion o f  these 
roads separated the westernmost 44 acres o f  the s i t e  from the easternmost 
13.5 acres and, i n  conjunct ion w i t h  adjacent development t o  the north, 
separated 44 acres o f  the s i t e  from adjacent wetland t rac ts .  The 1980 
a e r i a l  photograph i n  the McGuire Report shows the base f i l l s  o f  the roads 
i n  place and a 1982 a e r i a l  photograph i n  the repo r t  shows completed roads 
w i t h  unauthorized work i n  progress. I n  addi t ion,  there was a f i r e  on the 
Russo t r a c t  subsequent t o  the date o f  the 1978 mapping photographs and 
p r i o r  t o  Russo's a c t i v i t i e s  ( the  aforementioned 1980 a e r i a l  exh ib i t s  dark 
areas on s i t e  which appear t o  have burned). 

During consul ta t ion ,  Mr .  Russo and h i s  representat ives opined t h a t  EPA's 
map o f  the s i t e  i n  i t s  pre-discharge s ta te  d i d  no t  accurately represent 
the vegetat ion on the  44 acre por t ion  o f  the s i t e  inmediately p r i o r  t o  
f i l l i n g .  They o f f e red  the fo l low ing  i n  support o f  t h e i r  pos i t ion:  
1) t h a t  road const ruct ion had a major impact on the s i t e ;  2) t h a t  the 
s i t e  burns p e r i o d i c a l l y  which provides an opportuni ty f o r  vegetat ive 
succession; 3) t h a t  common reed i s  spreading over the s i t e  i n  a south 
t o  nor th  d i rec t ion .  

Anal y s i  s o f  some o f .  the  a e r i a l  photographs which predate 1978 revealed 
dark areas which appear t o  have been burned and the McGuire Report 
s ta tes t h a t  f i r e s  repor ted ly  occurred seasonally on the  s i t e .  Yet 
analysis a lso  revealed t h a t  the "signature" o f  the  Russo s i te ,  as i t  
appeared i n  the  1978 photographs, i s  a lso evident i n  o lder  photographs. 

'L This means o lder  a e r i a l  photographs show the same wetland comnunities. 
I n  addi t ion,  whi le  review of photographs d i d  reveal t h a t  common reed was 



'L/ encroaching across the 44 acre par t  o f  the Russo s i t e  from a south t o  nor th  
d i rect ion,  there i s  no evidence t o  suggest t h a t  t h i s  was occurr ing a t  a 
r a t e  t h a t  would a l t e r  the balance o f  wetland communities i n  approximately 
two years. There i s  no evidence i n  the administrat ive record t h a t  suggests 
t h a t  the 44 acre parcel o f  the Russo s i t e  would have experienced s i gn i f i can t  
changes i n  vegetation w i t h i n  approximately a two year period as a r e s u l t  o f  
f i r e s  and common reed encroachment. 

Wetland hydrology w i t h  the 44 acre pa r t  o f  the Russo t r a c t  was provided by 
runo f f  from adjacent areas, d i r e c t  p rec ip i ta t ion ,  a shallow water tab le  and 
annual f lood ing due t o  retarded storm drainage. Construction o f  Commerce 
Boulevard and Central Boulevard would serve t o  r e t a i n  water on the s i t e .  
The Corps, i n  i t s  June 6, 1986 j u r i s d i c t i o n a l  memorandum, quotes a section 
of  a repor t  o f  bor ing resu l t s  on Lot 59, which i s  located i n  the northeast 
corner o f  the 44 acre parcel, dated May 6, 1980 as fo l lows: "water was on 
the surface i n  most o f  the s i t e  and i n  places was one t o  two fee t  deep. It 
i s  f e l t  t h a t  the fill f o r  Central Boulevard has cu t  o f f  natural  drainage." 
I do not bel ieve t h a t  road construct ion would r e s u l t  i n  d r i e r  condi t ions 
on the 44 acre parcel. It may have, instead, increased the re ten t ion  o f  
water on the s i t e  r e s u l t i n g  i n  more open water t ha t  may have remained on 
s i t e  f o r  a longer t ime than p r i o r  t o  road construction. 

C. W i l d l i f e  

i The RD s ta tes t h a t  the Hackensack Meadowlands l i e  w i t h i n  the A t l an t i c  
flyway and l i e  w i t h i n  a P r i o r i t y  Habi tat  Range f o r  waterfowl as indicated 
i n  the FWS's 1986 North American Waterfowl Management Plan (NAWMP). The 
A t lan t i c  flyway i s  the easternmost o f  f i v e  flyways i n  North America which 
are u t i l i z e d  by migratory waterfowl. It provides rest ing,  feeding, staging 
and breeding hab i t a t  f o r  vast nunbers o f  waterfowl t h a t  migrate annually. 
The NAWMP i s  an agreement between the United States and Canada which provides 
a broad framework f o r  the conservation and management o f  populations o f  ducks, 
geese and swans t h a t  occur i n  North America. The Plan states t h a t  the  loss 
and degradation o f  hab i ta t  i s  the major waterfowl management problem i n  North 
America and has del ineated hab i ta ts  o f  major importance because of  these 
losses. The Plan f u r t he r  establ ishes two hab i t a t  areas o f  highest p r i o r i t y  
known as P r i o r i t y  Habi ta t  Ranges because o f  hab i ta t  deter iorat ion,  and 
corresponding decl ines i n  species abundance. One o f  the  P r i o r i t y  Habi tat  
Ranges includes migrat ion and winter ing hab i ta ts  f o r  the black duck along 
the A t l an t i c  Coast, which i n c l  udes the  Hackensack Meadow1 ands. 

Table 2 l i t $ $  t he  species observed i n  the remaining 5 acres o f  wetlands on 
the  Russo s i te .  The l i s t  includes a va r i e t y  o f  waterfowl, wading b i rds,  
songbirds, game b i rds,  mamnals, rodents, r e p t i l e s  and amphibians. The l i s t  
includes black duck, mallard, woodcock, and mourning dove. FWS considers 
these four  species t o  be o f  special concern i n  the northeast region and a l l  
but  the  mourning dove t o  be o f  special concern i n  New Jersey. These species 
are o f  special concern t o  FWS because they have experienced sharp decl ines 
i n  populat ion which are due i n  whole o r  i n  part,  t o  the l oss  o r  a l t e r a t i o n  
o f  hab i ta t .  As previously mentioned, decl ines i n  the black duck populat ion 
are a t t r i bu ted  t o  hab i t a t  loss. A1 so observed was the great b lue heron 



*L and the bobolink which are l i s t e d  among New Jersey's s ta te  threatened 
s ~ e c i e s .  The New Jersey Off ice o f  Endangered and Nongame Species (NJOENS) 
considers a species threatened if i t  may become endangered w i t h i n  the 
s ta te  i f  condit ions, which include hab i ta t  loss, begin t o  o r  continue t o  
deter iora te .  Declines i n  populat ions of the bobol ink are a t t r i b u t e d  t o  
1 oss o f  hab i ta t .  It should a1 so be noted t h a t  the northern ha r r i e r  (or  
marsh hawk), a New Jersey s ta te  endangered species, has been observed on 
adjacent wetland t r a c t s  by personnel of the FWS and the Hackensack Meadow- 
1 ands Development Comni ssion (HMDC), and FWS rates the remaining wetlands 
on the Russo s i t e  as h igh ly  su i tab le  for  t h i s  species. NJOENS considers 
a species endangered if prospects for  the species' surv iva l  w i t h i n  the 
s ta te  are i n  immediate danger due t o  factors which include hab i ta t  loss. 
Observations also revealed evidence of the occurrence o f  raccoon, opossum, 
weasel, skunk, white-footed mice and deer mice. 

Region 11 consulted w i t h  t he  New Jersey Audubon Society (NJAS) and FWS 
t o  compile a l i s t  o f  species bel ieved t o  have used the vegetat ion types 
which occurred on the  wetlands i n  t h e i r  pre-discharge condi t ion.  The 
l i s t  o f  species which are associated w i th  the hab i t a t  types depicted i n  
Figure 3 and are known t o  have e i t he r  been observed o r  are  comnonly 
known t o  migrate through o r  breed w i t h i n  the Hackensack Meadowlands. 
EPA Headquarters subsequently consulted w i t h  the NJAS and FWS and produced 
the species l i s t e d  i n  Table 3. Table 3 includes 7 species o f  r ep t i l es ,  
7 species o f  amphibians, 119 species o f  b i rds ,  i nc lud ing  waterfowl, 

L wading b i rds ,  song b i r d s  and raptors  and 19 species o f  mammals. Table 3 
inc ludes 7 s ta te  endangered b i r d  species and three s ta te  threatened 
species i n  add i t i on  t o  the two s ta te  threatened species l i s t e d  i n  Table 
2. O f  the s ta te  endangered species, populat ion of the p ied-b i l l ed  grebe, 
northern har r ie r ,  Cooper's hawk, short-eared owl, sedge wren and the 
vesper sparrow are i n  eminent danger due t o  hab i ta t  losses. The peregrine 
falcon, a lso a s ta te  endangered species, has a lso been projected t o  have 
occurred on the Russo s i t e .  O f  the s ta te  threatened species, populat ions 
o f  the American b i t t e rn ,  savannah sparrow and the  grasshopper sparrow 
may become endangered i f  hab i t a t  losses continue. 

My review of the RD and the admin is t ra t ive  record, inc lud ing informat ion 
from the  NJAS and FWS leads me t o  conclude t h a t  the wetlands on the Russo s i t e  
provfdedlprovides very valuable w i l d l i f e  hab i t a t  and t h a t  the hab i ta t  i s  r a re  
wf t h i n  the context  o f  t he  Hackensack Meadow1 ands. The s i t e  containedlcontai ns 
open shel tered water, aquat ic bed, emergent marsh, open meadow, shrub th icke ts  
and wooded f r inges  i n  c lose prox imi ty  t o  one another. These features, i n  
con j u n c t l o n  w i t h  i t s  juxtaposl t i o n  t o  adjacent wetland t rac ts ,  con t r i  buted l  
con t r f  butes t o  f t s  a t t r a c t 1  veness t o  w i l  d l  f fe. The s i t e  contaf nedlcontai ns 
p lan ts  w i t h  h igh wf l d l f  f e  food value inc lud ing  ca t ta f  1, duckweed, smartweed, 
swi tchgrass, sedges, rushes and berry  producing shrubs. Four species of 
special  emphasis t o  FWS and a s ta te  threatened species, a l l  o f  whfch are 
experfencing populat ion decl ines due t o  loss  and/or de te r fo ra t ion  of hab i i a  ,, 
have been observed onsfte. The s i t e  i s  reported t o  have been u t i l f z e d  by 
a va r i e t y  o f  w i l d l f  f e  which includes s i x  s ta te  endangered species and 
three s ta te  threatened species which are experiencing populat ion decl i nes 
because o f  l oss  andlor  de te r i o ra t i on  of  hab i ta t .  



L During consul t a t i on ,  M r .  Russo's representat ive stated t ha t  w i l  d l  i f e  
u t i l i z a t i o n  of the s i t e  i n  i t s  pre-discharge condi t ion may have been 
r e s t r i c t e d  by the surrounding development. I do not  agreo. The s i t e  i s  
qu i te  la rge and was adjacent t o  vast expanses of  wetlands on i t s  southern 
and eastern sides. Whi 1 e road construct ion created a physical separation 
o f  44 acres o f  the s i t e  t h a t  probably impeded o r  prevented access i n t o  
o r  egress from the s i t e  by some ground dwel l ing species, I do not  bel ieve 
t h a t  t h i s  s i g n i f i c a n t l y  affected overa l l  w i l d l i f e  u t i l i z a t i o n  o f  the 
s i t e .  

The wetland evaluat ion method described by Golet and Larsen (1976) was 
used t o  provide an evaluat ion of the values of the 57.5 acre t r a c t  ( p r i o r  
t o  f i l l  and the f i ve  acres of  wetland remaining for  w i l d l i f e .  The method 
i s  one appl ied i n  the northeast; i t  i s  r ead i l y  in te rp re tab le  w i t h  the 
a t t r i b u t e  o f  addressing important ecological  factors, and i t  lends i t s e l f  
t o  app l i ca t ion  based on h i s t o r i c a l  information. The Golet and Larsen 
method uses wetland classes, subclasses, size, type, habi tat ,  cover, 
vegetat ive in terspers ion , juxtapos i t ion and chemistry t o  assess the  
w i l d l i f e  value of wetlands. The method and output i s  sumnarized i n  
Appendix A. An evaluat ion o f  the w i l d l i f e  values using t h i s  method 
ra ted  both the e x i s t i n g  f i v e  acres and the s i t e  i n  i t s  pre-discharge 
s ta te  as having the po ten t ia l  t o  provide h igh value w i l d l i f e  hab i ta t .  

During consul tat ion,  M r .  Russo and h i s  contractor  questioned EPA's use 
of t he  Golet and Larsen method bu t  d i d  no t  o f f e r  spec i f ic  comnents. As 
previously stated, the methodology lends i t s e l  f t o  app l ica t ion based 
upon the l eve l  of information t h a t  EPA was able t o  develop on the Russo 
s i t e  i n  i t s  pre-discharge condi t ion.  I n  addi t ion,  the method pred ic ts  
the po ten t ia l  value of the s i t e  t o  w i l d l i f e  i n  general based upon the  
theory t h a t  a more diverse hab i t a t  has the po ten t ia l  t o  s a t i s f y  more 
hab i ta t  requirements f o r  a more diverse ar ray o f  species. I bel ieve 
t h i s  i s  a v a l i d  assumption w i t h  respect t o  evaluat ing w i l d l i f e  hab i ta t  
values. A1 so, the r e s u l t s  obtained u t i l i z i n g  t h i s  method were not  the 
sole determinant i n  my f i nd ings  i n  t h i s  case. Rather, these r e s u l t s  
were evaluated i n  con junct ion w i t h  the 1 i s t  o f  actual /probable species 
which u t i l i z e  and which were reported t o  have have u t i l i z e d  the s i t e  t o  
assess the values of the  Russo s i t e  i n  i t s  pre-discharge condi t ion t o  
w i l d l i f e .  

As shown i n  Figure 4, pa lus t r ine  wetlands comprise 19% (1,400 acres) of 
t he  7,800 acres o f  wetlands and deep water hab i ta ts  i n  the  Hackensack 
Meadowlands. Of the  1,400 acres o f  pal us t r i ne  wetlands, only 320 acres, 
( o r  4% o f  the e n t i r e  Meadowlands system) i s  non-comn reed dominated. 
The R ~ ~ s s o  s i t e  wasl is, therefore,  a r a r e  l o c a l  hab i t a t  type. The associ- 
a t i o n  o f  such species as the bobolink, sedge wren, a va r i e t y  of sparrows 
and short-eared owl ( l i s t e d  i n  Table 3) w i t h  t h i s  r a re  wet meadow habi ta t  
type c o n t r i  bu ted lcon t r i  butes t o  the d i v e r s i t y  o f  w i  1 d l  i f e  w i t h i n  the 
Meadowlands and i t s  a b i l i t y  t o  support a number o f  s ta te  threatened and 
endangered species. The rodent populat ion supported by wet meadow grasses 
providedlprovides an exce l len t  food base f o r  the s ta te  endangered northern 
ha r r i e r .  The unauthorized f i  11 i n g  o f  approximate1 y 52.5 acres destroyed 

L about 8% o f  t h i s  r a r e  l o c a l  hab i t a t  type w i t h i n  the Meadowlands. 
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 ale 3 ,  : Wildlife species Projected to Have Occurred on tha 
Rusro Ovned Wetland8 Based on Speclea Habitat Aaoociation8 and 
the Vegetation Types That Occurred on the Ruaao Owned Wetlands. 

Clemys guttata 
Malac lmye terrapin 
Chrysemys picta 
Ter rapene carolina 
Natrix si pedon 
Thamnoghi s sirtalis 
Thamnophis sauritus 

AMPHIBIANS 

Notophthalmus viridescene 
Desmognethus fuscUS 
Pseudotriton ruber 
Bufo amer icanus 
Bufo woodhousei 
Rand c lami t ans 
Rana catesbeiana 

Podi lymbus 
Bataurus 
Ixobrychus 
Ardea 
Casmerodius 
Butor ides 
N Y C ~ ~ C O ~ W  
Branta 
A i x  
Anao 
Anas 
Anaa 
Anaa 
Anaa 
Anas 

.- \. Arrcrs .. --- Lopnobytee 
Cathartes 
Ci rcye 
Accf piter 
Accipiter 
Butea 
Butee 

podicepa 
lentiginosus 
exilis 
herodf ue 
albus 
etrf atus 
nycticorax 
canadansis 
sponaa 
crecca 
rubr iper 
platyrhynchos 
acuta 
discots 
clypeata 
strepera 
cucullatus 
aura 
cyaneue 
stt iatus 
cooper i I 
janaicenaio 
lagopus 

spotted turtle 
Diamondback terrapin 
Eastern painted turtle 
Box turtle 
Northern watersnake 
Eastern garter snake 
Eastern ribbon snake 

Red-spotted newt 
Northern dusky salamander 
Northern red salamander 
American toad 
Fowlers toad 
Green frog 
Bull frog 

Pied-billed Grebe (El 
American Bittern (TI 
Leaat Bittern 
Great Blue Heron (TI 
Great Egret 
Green-backed Heron 
Black-crowned Night-Heron 
Canada Goose 
Wood Duck 
 ree en-winged Teal 
Black Duck 
Ma1 lard 
Pintall 
Blue-winged Teal 
Shoveler 
Gadwall 
~ooaed Metganset 
Turkey Vulture 
Northern Harrier ( E l  
Sharp-8hi~ed Hawk 
Cooper's Hawk ( E l  
Red-tailed Hawk 
Rough-legged Hawk 

Xeyt ( E l  New Jereey etate listed endangeted species 
( T l  New Jersey state listed threatened species 



Falco 
Falco 
Falco 
Colinur 
Ral lua 
Ral lus 
Ral  US 
Porzana 
Gallinula 
Fulica 
Charadrius 
Tr inga 
Tringa 
Tringa 
Actitis 
Calidris 
Calidris 
Calidri s 
Limnodromus 
Limnodromus 
Capilla 
Stelgidopteryx 
Columba 
Zenaida 
Tyto 
Aslo 
Aeio 
Chordeilis 
Chaetura 
Archilochus 
Megaceryle 
Colapted 
Empi donax 
Empidonax 
Empidonax 
Sayorniu 
Tyr annu8 
Progne 
I ridoptocne 
Riparia 
Hi rundo 
C y m i t t a  
Corvur, 
Corvus 
Parua 
Sitta 
Certhia 
Troglodytes 

uparveriua 
columbar i US 
peregrinus 
virginianus 
longirostris 
elegans 
limicola 
carolina 
chloropua 
amer icana 
voc i f erus 
melanoleuca 
f laviceps 
solitaria 
macularia 
pueilla 
minut 1 lla 
melanotos 
gr iseus 
scolopaceua 
gallinago 
ruf icollis 
livia 
mcroura 
alba 
otus 
f lananeur 
sinor 
pelagica 
~ 0 l ~ b r i 8  
alcyon 
auratua 
alnorrum 
traillii 
minims 
phoebe 
tyrannus 
eubis 
bic010r 
riparia 
ruatica 
crirtata 
brachythynchoa 
osai iragua 
atricapillua 
canadensi s 
familiaris 
aedon 

Mericein Kestrel 
Merlin ' 7 :  
Peregrine Falcon (El 
Bobwhi to 
Clapper Rail 
King Rail 
Virginia Rail 
Sora 
Common Moorhen 
American coot 
Killdeer 
Greater Yellowlegs 
Lesser Yellowlegs 
Solitary Sandpiper 
Spotted Sandpiper 
Semipalmated Sandpiper 
Least Sandpiper 
Pectoral Sandpiper 
Short-billed Dowitcher 
Long-billed Dowitcher 
Common Snipe 
Rough-Winged Swallow 
Rock Dove 
Mourning Dove 
Barn owl 
Long-eared owl 
short-eared owl (E) 
Common Night-hawk 
Chimney Svift 
Ruby-throated Hummingbird 
Belted kingfirher 
Notthern Tlicker 
Alder Flycatcher 
Willow Flycatcher 
Least Flycatcher 
taatern Phoeba 
Eastern Kingbird 
Purple Martin 
Tree Swallow 
Bank swallow 
Barn Swallow 
Blue Jay 
American Crow 
Fiah Crow 
Black-capped Chickadee 
Red-braartad Nuthatch 
Brown Creeper 
House Wren 





L 1 ADVERSE EFFECTS 0.F THE PROPOSED PROJECT 

i have reviewed the RD and the admin is t ra t ive  rec0t.d and f i n d  t h a t  the RD 
provides an accurate evaluat ion o f  the proposed mf t fgat fon plan as wel l  as 
the s i t e  specf f fc  and cumulatfve impacts t h a t  have resu l t ed /w f l l  r e s u l t  
from the ex i s t i ng  and proposed fill. I hereby adopt pages 16-20 o f  the 
RD. What fo l lows f s a summary df scussfon o f  the substantive points.  

A.  Impacts 

The placement/proposed placement o f  approximately 57.5 acres o f  f f l l  has 
resu l  ted/wf 11 resu l  t i n  the conversf on o f  wet1 ands t o  an f ndustrf  a1 bu i  1 df ng 
complex w i t h  a higher s f t e  e levat ion,  a complete change f n  substrate and 
hydrology and the loss of a diverse wetland complex and the replacement o f  
same wf t h  impervious surfaces. Thf s has resu l ted /w i ' l l  r e s u l t  i n  the loss  
of w i  1 d l  f f e  hab i t a t  val ues and sedf ment and pol  1 u tan t  r e ten t f  on capabi 1 f t f  es. 

Less mobile wf l d l i f e  species perf shed/wf 11 perf sh as the s f t e  waslf s prepared 
and subsequently f f  1 led. Mobf l e  specf es mf gratedlwf 11 mf gra te  t o  adjacent 
habi tats.  My review of the RD and the admin is t ra t ive  record fndfcates t h a t  
the Russo p ro j ec t  has df splaced/wf 11 df splace a v a r i e t y  o f  wf l d l f  fe  o f  specfes. 
Displaced wf l d l  f fe wf 11 perf sh o r  compete fo r  adjacent habf t a t s  thus df splacf ng 
res fdent  wf l d l  f fe. Whf l e  f t f s probable t h a t  df splacement does no t  equal 
mortal f  t y  f o r  a l l  fndfv f  duals, i t  f s not  safe t o  assume t h a t  a l l  t h a t  are  
displaced w i l l  simply surv ive somewhere else. The degree of s t ress t o  any 
ind iv idua l  and cumul a t f  ve ly  t o  the populatf  on o f  t h a t  specfes, depends 
upon what l i f e  needs the hab f ta t  f s prov id ing and, f n par t f cu la r ,  how 
prevalent ava i lab le  hab i ta t  f s. Thf s i s  p a r t i c u l a r l y  t r ue  wf th  respect t o  
the black duck, mal lard and American woodcock, the wetland specfes observed 
on the Russo s f t e  t h a t  are  o f  special emphasf s t o  FNS, as wel l  as the 
bob01 i n k  and, most l f  kely,  the northern h a r r i e r  and the nf  ne other s ta te  
threatened o r  endangered specf es reported t o  have u t f  1 f zed the  Russo sf t e  
f n f t s  predf scharge state. Sf nce sf gnf f f  cant decl f nes f n the populatf  ons 
o f  these specfes have been a t t r f b l ~ t e d  t o  l o s s  andlor deter fora t fon o f  
hab i ta t ,  f u r t he r  f mpacts on these specfes due t o  the exf s t f  ng and proposed 
f i l l  are a lso l i k e l y  t o  be sfgnf f fcant .  

I n  addftfon, the  placement o f  52.5 acres of f i l l  has contr ibuted t o  the loss  
o f  hab f ta t  d i v e r s i t y  i n  the  Hackensack Meadowlands by destroying approxfmately 
8% o f  the remaining non-comnon reed pa lus t r fne  vegetation, which accounts f o r  
on ly  approximately 4% o f  the pa lus t r fne  wetlands f n  the Meadowlands system. 
A df verse vegetat ive wetland has the potent f  a1 t o  serve more habf t a t  requf rements 
for  a greatkr  nrrnber o f  specfes (as compared t o  a monotypfc habf ta t )  and, 
therefore, has the  po ten t i a l  t o  support a more df verse wf l d l  f f e  populatfon. 
The mix o f  f f  ve hab i t a t  types on sf t e  ( o l d  f i e l d ,  wet meadow, emergent, open 
water, wooded) f s  q u i t e  uncomnon wf th fn  the Meadowlands. This inherent  and 
1 ocal f zed habf t a t  d f  versf t y  on sf  t e  supported a df verse wf l d l  i f e  populat; . - 
A l o s s  o f  hab i t a t  d f v e r s f t y  cont r ibutes t o  t he  l o s s  o f  faunal d i ve rs f t y .  

B. Cumulatfve Impacts 

L, There have been sf gnf f f  cant wetlands losses wf t h f  n the Hackensack Meadowlands. 
The RD fndfcates t h a t  p r f o r  t o  enactment o f  the Clean Water Act, several 
of the Meadowlands' wetlands were favored areas f o r  sol f d waste df sposal 



and many o thers  were s l a t e d  as acres t o  be "improved." Although the exact  
acreage of wetlands subject  t o  s o l i d  waste l a n d f i l l  has not  been determined, 
i t  f s  pro jec ted t h a t  the  1,516 acres o f  l a n d f i l l  i n  t h e  Hackensack Meadowlands 
D i s t r i c t  were predominantly wetlands. I n  1972, remaining wetlands comprised 
8,624 acres o f  t h e  Hackensack Meadowlands. I n  1984 they comprised 7,800 
acres - an add i t i ona l  l o s s  of 824 acres. Under HMDC's e x i s t i n g  zoning, 
another 3,345 acres of wetlands are planned fo r  var ious development zones 
w i t h  open space requirements from 15 t o  50%. 

As discussed above, the  FWS designated wetland areas i n  the  eastern f lyway, 
a category i n t o  which the  Hackensack Meadowlands f a l l s ,  as a P r i o r i t y  
Hab i ta t  Range i n  t h e i r  Waterfowl Management Plan (May 1986). The Service 
repor ts  t h a t  the  degradation of migratory and w in te r ing  h a b i t a t  has con- 
t r i b u t e d  t o  long-term downward t rends i n  populat ions o f  the  black duck. 
Black ducks were seen on s i t e  p r i o r  t o  f i l l i n g  and were observed on the 
remaining f i v e  acres of wetlands. Therefore, l o s s  o f  the  Russo s i t e  wetlands 
has con t r i bu ted  t o  cumulat ive impacts t o  t h i s  species. Also, the populat ion 
decl ines o f  species o f  specia l  emphasis t o  FWS as we l l  as threatened and 
endangered species are r e l a t e d  t o  the  loss  o f  t h e i r  hab i ta ts .  The Russo 
s i t e  i s  known t o  support and pro jec ted t o  have supported three species o f  
specia l  emphasis t o  FWS ( i n  a d d i t i o n  t o  t h e  b lack duck) and two s t a t e  threatend 
species i n  New Jersey, and i s  h i g h l y  s u i t a b l e  h a b i t a t  f o r  the  s t a t e  endangered 
northern h a r r i e r ,  seven add i t i ona l  s t a t e  endangered b i r d  species and three 
s t a t e  threatened b i r d  species. Eleven o f  these species are  su f fe r ing  populat ion 
dec l ines  due t o  l o s s  and/or d e t e r i o r a t i o n  o f  hab i ta t .  Loss o f  approximately 
57.5 acres o f  wetland has contr ibuted/wi  11 con t r i bu te  t o  a cumulative adverse 
impact t o  those species. 

C.  M i t i q a t i o n  

The m i t i g a t i o n  p lan  proposed by Russo and requ i red by the Corps involves 
preservat ion  o f  a 23 acre wetland area i n  an adjacent watershed and enhance- 
ment o f  .an unspeci f ied wetland area w i t h i n  1.5 m i les  o f  the  Russo s i t e .  The 
admin is t ra t i ve  record  revea ls  t h a t  t h e  enhancement area would be located 
w i t h i n  the  Empire Tract,  al though s t i l l  unspecif ied, and t h a t  the  Corps 
would r e q u i r e  enhancement o f  18.1 acres as a cond i t i on  o f  i t s  permit  (as 
per Corps' Memorandum f o r  the  Record dated January 28, 1987.) 

The m i t i g a t i o n  p lan does n o t  adequately address the s i t e  s p e c i f i c  o r  cumulat ive 
impacts prev ious ly  discussed. F i r s t ,  the  in format ion provided t o  date on the 
m i t i g a t i o n  p lan  has n o t  i d e n t i f i e d  a p a r t i c u l a r  wetland s i t e  f o r  enhancement 
and i s  too  l i m i t e d  t o  evaluate p o t e n t i a l  eco log ica l  gains o r  the  p r o b a b i l i t y  
o f  success. ' Second, wetland preservat ion  (w i thou t  enhancement o r  r e s t o r a t i o n )  
does n o t  represent  a ga in  o f  w i l d l i f e  h a b i t a t  values since the  area i s  already 
wetlands and pro tec ted from f i l l i n g  a c t i v i t i e s  t h a t  do no t  meet 404 requirements. 

Third, the  Corps based i t s  assignment o f  per acre values on the assumption t h a t  
52.5 acres was a monotypic stand o f  comnon reed which provides r e l a t i v e l y  
l e s s  w i ld1  i f e  h a b i t a t  value than t h e  mix o f  wetland complexes which I have 
determined t o  have comprised the  s i t e .  F i n a l l y ,  t he  Corps would requ i re  



'L t h a t  m i t i g a t i o n  o n l y  compensate on a 0.5: 1 ( m i t i g a t e d / l o s t )  va l  ue-for-val ue 
basis;  t h i s  may o r  mc j  3ot  have been inf luenced by  t h e i r  b e l i e f  t h a t  the  
area was predominantly comnon reed. I n  any event, the  record now shows 
t h a t  the  Russo s i t e  was very valuable t o  w i l d1  i f e  from a s i t e  s p e c i f i c  and 
cumulat ive standpoint  and 0.5: 1 va l  ue-for-val ue m i  t i g a t i o n  would resu l  t i n  
a n e t  resource l o s s  and i s  inadequate i n  t h i s  case. 



L./, 
V. CONCLUSION AND FINDINGS 

My rev iew of  t h e  RD and the  adminf s t r a t i v e  reco rd  leads me t o  conclude t h a t  
t h e  5 remaining acres o f  wet lands and approximately 52 .5  acres o f  wetlands 
i n  t h e i r  pre-discharge s t a t e  a r e h e r e  comprised o f  a mix o f  wet land types 
and t h a t  the juxtaposf t f  on o f  these wetland types t o  each o the r  as we1 1 as 
t o  adjacent  wetlands prov ide/prov ided w i l d l - f  f e  habf t a t  t h a t  i s  r a r e  and 
con t r fbu tes /con t r i bu ted  t o  wf l d l  i fe habf t a t  df v e r s i t y  wf t h f  n t h e  Hackensack 
Meadowlands. As Tables 2  and 3 i nd i ca te ,  t he  Russo t r a c t  prov ides/prov ided 
h a b f t a t  f o r  a l a r g e  mix of  species, many of  which are c u r r e n t l y  exper iencing 
popu la t ion  dec l i nes  w f t h i n  New Jersey t h a t  i s  f n  whole o r  i n  p a r t  a t t r i b u t e d  
t o  l o s s  and/or d e t e r f o r a t f o n  o f  a v a i l a b l e  hab f ta t .  I n  addf t fon ,  t he  Russo 
t r a c t  i s  w i t h i n  t h e  P r i o r i t y  Hab i ta t  Range f o r  t he  b lack duck, which has 
experienced popu la t fon  dec l f  nes on a na t fona l  sca le  due t o  h a b f t a t  l o s s  
and provides/provfded h a b i t a t  f o r  four specfes of  spec ia l  concern t o  FWS 
because o f  populat fon dec l i nes  t h a t  have been a t t f b u t e d  t o  l o s s  and/or 
d e t e r i o r a t i o n  of  h a b f t a t  i n  t he  nor theas t  reg ion  as a whole and i n  New 
Jersey i n  p a r t i c u l a r .  I conclude t h a t  t h e  Russo s f t e  dld/does prov ide  
impor tan t  wf l d l  i f e  habf t a t  from a sf t e  specf f f  c  and cumulat ive standpof n t  
and t h a t  t h e  e x i s t i n g  and proposed f i l l  has and w i l l  se r fous l y  impact 
w i l d l f f e .  I a l s o  conclude t h a t  these fmpacts a re  such t h a t  t h e  d i v e r s i t y  
and h a b f t a t  values t h a t  were/are provfded by t h e  Russo t r a c t  should be 
preserved, t h a t  i s ,  t he re  should be no n e t  l o s s  o f  these wf l d l  i fe values 
as a r e s u l t  o f  t h e  f f  11. I conclude t h a t  t he  f f  11 caused/would cause 
unacceptable adverse impacts t o  w i l d l i f e  values unless those values a re  
maintained through mf t f g a t f o n .  

L i k e  t h e  Regional Adminis t rator ,  I f i n d  t h a t  t h e  proposed m i t i g a t i o n  p lan  
i s  inadequate f o r  t h a t  purpose. The Russo s f t e ,  i n  i t s  pre-discharge s ta te ,  
prov ideslprovfded a df versf  t y  o f  habf t a t  wf t h f  n t h e  contex t  o f  the  Meadowlands 
t h a t  a t t r a c t s  and i s  repo r ted  t o  have a t t r a c t e d  a v a r i e t y  o f  w i l d l i f e  specfes 
t h a t  inc luded specfes t h a t  a re  h a b f t a t  l i m f  ted. These a t t r i b u t e s  are  n o t  
adequately provfded f o r  i n  t he  proposed m i t i g a t i o n  p lan  and t h e  Corps r e q u i r e -  
ment o f  0.5: l  value-for-value m i t i g a t i o n  f  s  n o t  adequate t o  o f f se t  t he  degree 
o f  impact. For t h e  reasons p rev ious l y  discussed, I conclude t h a t  t he  proposed/ 
r e q u i r e d  m i  t i g a t f  on n e i t h e r  compensates f o r  t h e  l o s s  o f  approxf mately 57.5 
acres of va luable w i  1  d l  f  f e  habf t a t  nor  const f  t u t e s  appropr ia te  and p r a c t i  cable 
m i  t f  gat ion. 

I conclude t h a t  t h e  o f f e r e d h e q u i r e d  m i t i g a t i o n  would n o t  o f f s e t  t he  sf gnf f f can t  
wf l d l i  f e  i r p r c t s  i d e n t i f i e d  f  n  t h f  s  decis ion.  docunent, and tha t ,  accord ingly ,  
t h e  ex1 st ing/proposed f f  11 has r e s u l  ted lwf  11 r e s u l t  f  n  unacceptable adverse 
fmpacts t o  w i l d l i f e  under Sect ion 404(c) o f  t h e  CWA. 



L V I .  PROHIBITION ON USE OF THE RUSSO SITE FOR SPECIFICATION AS A DISPOSAL SITE 

Section 404(c) authorizes EPA t o  impose d i f fe ren t  l i m i t a t i o n s  on discharges 
through act ions on d i  spasal s i t e  speci f icat iuns.  Where the fac ts  warrant 
I may recommend t h a t  any defined area be p roh ib i ted  from spec i f i ca t ion  as 
a disposal s i t e  pursuant t o  Sections 404(a) and (b) .  If I should determine 
t h a t  the discharge of ce r t a i n  mater ia ls w i l l  have s i g n i f i c a n t l y  less damaging 
effects than others, o r  t h a t  l i m i t i n g  discharges by amount, method, and/or 
l oca t i on  w i l l  reduce the l i k e l i h o o d  of unacceptable adverse e f fec ts ,  I may 
recommend t h a t  the use of a specif ied s i t e  merely be r e s t r i c t e d  i n  sow 
manner o r  t ha t  the r e s t r i c t i o n  o r  p roh ib i t i on  apply t o  only a por t ion  o f  
the area under considerat ion. 

A f t e r  considering the f u l l  record based upon my f ind ing t ha t  the ex i s t i ng  
and proposed fill w i l l  r e s u l t  i n  unacceptable adverse e f f ec t s  on w i l d l  i f e  
and under the au tho r i t y  delegated t o  me by the Administrator, I hereby 
p r o h i b i t  the designation of the Russo s i t e  as a discharge s i t e .  I w i l l  
reconsider t h i s  p roh ib i t i on  a t  the request of EPA's Regional Administrator 
i n  Region I 1  upon a showing t h a t  the unacceptable adverse e f f ec t s  t o  
w i l d l i f e  have been addressed t o  h i s  sat is fact ion.  

I n  the present case, my f i nd i ng  of unacceptable adverse e f f ec t s  stems 
from current  and an t i c ipa ted  losses o f  valuable w i l d l  i f e  hab i t a t  t h a t  
has/wi 11 r e s u l t  from d i r e c t  effects o f  discharges regulated under Section 
404 o f  the CWA and w i t h i n  the Russo s i te .  As previously stated, however, 
f i l l  has already been placed on approximately 52.5 acres o f  wetlands and 

\w only  5 acres remain un f i l l ed .  A1 though I have concluded t ha t  the w i l d l  i f e  
values previously and cu r ren t l y  provided by the  Russo t r a c t  are important 
enough t o  preserve, the f a c t  remains t h a t  most o f  the s i t e  has been f i l l e d  
and i t s  value t o  w i l d l i f e  destroyed. A1 so, I am mindful t h a t  under these 
circumstances, f i n a l  ac t ion  by EPA pursuant t o  Section 404(c) o f  the CWA 
w i l l  no t  prevent the occurrence o f  most o f  the unacceptable adverse e f f e c t  
o r  accompl i s h  reversal  o f  such e f fec ts .  Further act ions w i l l  be necessary, 
e i t h e r  w i t h i n  the context  o f  voluntary compliance by Russo o r  an enforcement 
act ion,  t o  determine the  extent  o f  wetland value replacement and pursue 
compensatory act ion. The s i t e  has been damaged and, indeed, some o r  a l l  
o f  t h i s  damage may be i r r eve rs i b l e .  I n  addit ion, the presence o f  tenanted 
warehouses on the unauthorized f i l l  ra ises  other issues t h a t  run counter t o  
r es to ra t i on  o f  t he  s i te .  M i t i g a t i o n  has been a focal  p o i n t  o f  discussions 
w i t h  respect to t h i s  p ro j ec t  dur ing the Corps permit process as wel l  as a 
con t r i bu t i ng  f ac to r  t o  my determination o f  unacceptable adverse ef fects.  
I f  the cond i t i on  of t he  Russo t r a c t  precludes ons i te  res to ra t ion  from a 
techn ica l  o r  p rac t i ca l  standpoint, then EPA would expect t o  pursue replace- 
ment o f  l o s t  w i l d l i f e  values e l  sewhere. M i t i ga t i on  o f  l o s t  w i l d l  i f e  values 
w i l l  no t  be requ i red f o r  any por t ions o f  the previously discussed o l d  
f i e l d  areas t h a t  are  determined t o  have been uplands. 

l a w e n u  J .\Iex"i~~+,, 
Lawrence J. Jensen 
Assistant  Administrator for  Water 
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