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Attached are this Region's Recannended Deteminatiom under Section 404(c) of . 
the Clean Water Act  w i t h  respect to  three East Everglades wetland prcperties, 
i n  Dade County, Florida, *ere rockplawing activities to convert wetlands to 
agricultural fields have been prcposed or are anticipated. These Reooninended 
Determinations were prepared by my designee, A l  Smith,  Deputy Director, Water 
Ma~gemnt Division, who served as Hearing Officer for this adninistratifie 
act ion. 

I cona-lr wi th  these Reccmtlended Determinations and findings. I am therefore 
forwarding them to you for the making of Final Determinations on these cases 
pursuant to 40 CFR 231.6. The Administrative %cord for these Determinations 
is being forwarded to you under separate cover. 
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I'SCCX2LEI?DEC DETER iIPGiTIG1JS CO?CEl:F;ING TIE 
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PUTSL;AL*T TT SECTICI; 4 0 4 ( ~ )  CF THE CLW; IaTER ACT 

AL. SITES 

I. Sumnary. of Recamendations 

On Cctober 16 ,  1987, EPA Resion I V  announced i n  the Federal Resister (52  Fed. .- R q .  38519) "Proposed 404(c) Deteminations to  Prohibit,  Deny, or  Restrict the 
Specification of Use of Three East Everglades Areas as Disposal Sites." T h i s  
announcement a lso  provided notice of a public hearing on the Propcsed Ijeterr.ina- 
tions which was s e t  for No*nSer 18, 1987, i n  Hw:estead, Cade County, Florida. 
€PA Region IV Acting Rec$onal Adninistrator, Lee A. CeHihns, 111, desiynated the 
undersi~ned as hearins off icer  for the praposed 404(c) deteminations. 

I have considered the a&,ir,istrative record i n  these cases, includin~ ccm~rrts  
frm, federal, s t a t e  and county environmental revier agencies, the public atla 
affected property owners. Following my revieb~, I have deterined that discharge 
of f l l l  material, as  a result  of rockplaring the Henry km. Estate, Senior 
Corporation, and Marion Becker, et a l .  s i t e s  would have unacceptable adverse 
effects on fishery (includinc spat:r,ing and breeding areas for  forase f i sh ) ,  
wildlife and recreational areas, as mre  f u l l y  set forth be!o~. 

Pursuarit t o  40 CFT: Part 231.5, I tharefore reccmenc that E i  4 take final actior. 
pursuant t o  Section 4C4(c) of the Clean Later .Act (CLA) t o  prohibit the siec- 
ification or use as disposal s i t e s  f c r  rockplwing of the 60-acre Henry Rer, 
Estate s i t e ,  the 312-acre Senior Corporation s i t e ,  anc the 60-scre tlarion Becker, 
e t  al .  s i t e ,  as these areas are hereafter described. fly f ind ing  ana reasons 
for these recamendations are s e t  forth bel~w. 

11. Background and History 

Nature of Prcposed Discharge 

"Rockplcwingu is a process frequently used i n  the East Everglades to  convert 
wetlands into f ie lds  suitable for agriculture. In  this  process, a bullaozer 
is used to drag a plw-like inplemnt over tile pinnacle rock surface of these 
wetlands, breaking up that  surface. The crushed rock and other rnaterials are 
used t o  f i l l  the wetlands1 characteristic solution holes so that the area is 
made sufficiently smooth and level t o  a l l w  farning. EPA is particularly 
concerned about the continuation of rockp lwix  in the East Everglades area 
because th i s  act ivi ty,  by its nature, c q l e t e l y  destroys the irregular surface 
characteristics which allow these wetlands to  perfom, the i r  nost valuable 
ecological functions. 



E .  Description of Defined Areas 

The Reaxmended Cetemina tions contained herein involve three separately-awnea 
wetland properties i n  the East Everglades of southern Florida. These three 
p m p r t i e s  are located i n  the Taylor Slough draina~e area west of I l i a n i ,  i n  Caae 
County, Florida (Figures 1-71. A l l  three properties are wetland areas w i t h  
similar ecological values, each part of the East Everglades wetlanas canplex. 
Taylor Slough is the major drainacje way for waters entering the eastern portion 
of Everglades National Park (ENP). Prcposals to "rockplow' these wetland areas 
to  convert then for a~r icu l tura l  use have been nade or can reasonably be exlxctec 
i n  the near future. Such rock~lcwing activities would destroy the wetland 
ecolgical  values which these tracts possess and, i f  &emitted, wculd  encourase 
future rockplowing of other nearby wetland areas i n  tk+e East Everglaaes. 

The f i r s t  of the three properties for which a 404(c) detemination is  t e i ~  
recamended is a &%acre tract wried by the Henry Ren Estate (the "Ren s i te"  1. 
The Rer, s i t e  consists of the souther11 60 acres of a l6G-acre tract wried by the 
Iicnry Fen Estate which is located (Ficjures 4 and 7) i n  the western quarter of 
Section 5, Tawnship 56 South, Range 38 East, about 1 nile south of S;; 168th S t .  
(Riclmnd Drive) and about 1.8 nilcs b e s t  of Levee L-311:. On Decerber 22, 19tC, 
the Coqs of Ensineers, Jacksonville District, notified EFA Zecjion I V  of its 
intention to issue a Section 4C4 ~~e r r r~ i t  to  Henry Rer. Estate for r o c k ~ l w i ~  
of the 60-acre Rem si te .  

The second of the three wetland areas is another 60-acre tract located acjacer,t 
to and east of the Ren s i t e  (Figures 4 and 7), and jointly owned by Mrs. rlarion 
I;arion Decker, Mrs. Bilba E u r k ,  llr. Irving Somenschein, lir. Euval Garreicette 
and flr. Paul Yanowitz (the "Becker s i te"  1. In its pmit docurlentation coverins 
the Ren s i te ,  the *s of En~ineers indicated anticipation of a future applica- 
tion for a pernit to rockplow the 60-acre Becker site. The Corps indicated 
that it viewed the Becker s i t e  as substantially similar to t h e  Ren site for 
pemitting purposes. 

The third property totals approxinately 312 acres and is awned by Senior Corpora- 
tion (the "Senior Corp. s i te") .  T h i s  site is contained within a larger piece 
of Senior Coq. prcperty which l ies  about 2.5 miles scufh of the Ken and Eecker 
s i t e s  and extends along 8 1  232nd Avenue and south to Sr 304th Street i n  Cade 
County. The 312-acre Senior Corp. site on which this 404(c) action is b e i y  
recanmended (Figures 4 and 7) consists of three separate parcels of wetlands: 
one of approximately 132 acres within Section 7, Twnship 57 South, Page 3G 
East (Figure 8) ;  another of approximtely 150 acres within Section 30, Twnshia  
56 South, Ra-e 38 East (Figure 9);  and the third of approximately 30 acres 
w i t h i n  Section 6,  Township 57 South, Range 38 East (Figure 16). A Senior Corp. 
application to t h e  Corps for a pernit to rcckplw these three wetland parcels 
remains pending a t  t h i s  t i re .  
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EPA Recion I V  concluded, because the Ren, 6ecker and Senior COT, tracts are 
essentially sir l i lar  pieces of the East Ever~lades wetlands corqlex with similar 
ecological values, that the initiation of one 404(c) action embracincj a l l  three 
tracts would be an efficient a d  appropriate way for the Federal cjovement to 
address the serious enviromntal concerns arising f r m  potential rockplcwin~ 
i n  these wetland areas, Individual consideration, however, has been given to  
each of the three proprties.  

C, Legal Authority 

Under Sectior? 404 of the CIA (33 ti.S,C. 1251 e t  seq), any person who proposes 
to discharce dreccpd or f i l l  raterial  intc the waters, inclucirq wetlancs, of 
the L'nited States nust f i r s t  obtain a pernit frm the Secretary of the Arr.y, 
actincj through the Chief of Engineers. Hcwever, Section 404(c) of the 0 . A  
authorizes the EPA Adninistrator t o  prohibit or  restrict such pemitting within 
any area definec by him if he detemines that discharges of dredged or f i l l  
raterial  i n  such wetland areas would have an unacceptable adverse effect on 
nunicipal water supplies, shellfish beds and/or fishery areas ( includirg spawnins 
and breediw areas), wilallfe, or recreational areas. 

EPA's rqulat iom define "unacceptable actverse effect" i n  4: CFR 231.2(e) as: 
Ippact on an aquatic or wetland ecosyster. uhich is li%ely to result I n  
sicjnificant degradation of r.iunicipa1 water supplies or sicjnificmt loss 
of or danage to fisheries, shellfist-,ins, or wildlife habitat or recreaticn 
areas. In evaluat irg; the unacceptabi l i ty  of such irpacts, considerat ion 
should be civen to the relevant portions of the Section 404(b)(l)  Guiue-  
lines ( 4 0  CFr: Part 230). 

The prearble to 46 CFR Part 231 explains that one of the basic functions of 
Section 404(c) is to police the application of the Section 464(b)(l)  Guicelinrs. 
Those portions of the Guidelines relating to  sisnificant decjradation of waters 
of the United States (40 Cm 230.10(c)), as well as consideration of c w l a t i v c  
inpacts (40  CFR 230.11(g)), are of particular inportancc i n  the evaluation of 
the unacccptability of enviromntal  impacts i n  this case. Section 230 .lG(c ) 
of the Guidelines requires that no discharge of dredyed of f i l l  mter ia l  shall 
be pernitted that contributes to  s i~n i f i can t  del;radation of waters of the United 
States. Section 230.11 (g) requires that the pemitting authority collect, 
analyze, consider and docwent infornation relevant to m l a t i v e  inyacts w i t h i n  
t h e  decision-mking process. Thus, it is apprcpriate under Section 404(c) to 
take into account whether significant degradation of waters of the United States 
will occur as a result of individual and/or c w l a t i v e  roc)rplarinr; activities. 

The Adninistrator's Section 404 (c)  authority may be used either to 88veton a 
pernit which the Corps has determined it would issue (as i n  the case of the Rerl 



s i t e )  or to ~reclude pernittins either before the Corps has nade its decision 
(as i n  the case of the Senior Corp. s i t e ) ,  or i n  the absence of an application 
(as i n  the case of the Becker s i t e ) .  Under h i s  Section 4G4(c) authority, the 
Achinistrator my t o t a l l y  prohibit a l l  discharges of dredged or f i l l  raterial 
to a defined area or he nay impose sax partial prohibition, such as a restric- 
tion frcm a particular type of activity. T h i s  recommended Section 404(c) deter- 
mination is limited to a prohibition of discharges resultin& frat, rockplowincj 
on the three Cast Everglades s i tes  under consideration. 

D. FYocedural Background 

(1) The Ren Site 

On A p i l  11, 1985, the Corps of Engineers, Jacksonville Cistrict, save public 
notice that Henry Pan Estate had applied for  a Section 4b4 pernit to rockplot+ 
166 acres of East Everglades wetlands including the 60-acre Ren s i te .  EPA and 
U.S. Fish and Kildlife Service (FIE), i n  let ters dated Ray 6 &no 7, 19E5, eacl, 
objected to p e n i t  issuance citing the p t e n t i a l  adverse enviromntal inpacts . 
of project construction. 

The Scuth Florida Eecional Planninc Council, i n  a let ter  dzted f:ay 7, 19E5, 
indicated that the activity was inconsistent w i t h  local lam' planning. The 
Dade County Departrent of Envirorlnental Resources f!a~yener.t (DEPSI), i n  a let ter  
dated June 26 ,  1965, recwended denial of the i~roject based upon its inconsist- 
ency w i t h  local ton i r .~  anu the ivlenentation plan of the E,.F*ast Ever~lades 
Resource Planning and Planager;,ent Camittee. 

After negotiations w i t h  the applicant, the Corps wrote to EEA on April 14, 196G, 
and requested EPA's official c m e n t  on the ap~;licant's revised krqosal to rock- 
plow the southern 60 acres of wetlands a t  the si te.  On June 1 2  and July 2 ,  156G, 
resbectively, R,S and EPA expressed continued oppc6ition to peni t t ins  the sout:,- 
ern 60 acres of wetlands of the Ren tract base6 or? the project's enviromntal 
impacts and inconsistency with the Section 404(b)(l) Guilelines. EPA stated that 
the decision to  segnent the project into a 60-acre southern porticcl lacked any 
biolqical  basis because the 160-acre wetland tract  wned by the Henry Per; Estate 
was essentially honogeneous i n  nature frm, north to south. 

On October 27, 1986, the Jacksonville Corps District Engineer (LIE) wrote to ~ p . 4  
Region I V  Regional Adninistrator (RA) , Jack E, Ravan, indicating that the COGS 
intended to  issue a pennit to Henry Pem Estate to rockplcw 60 acres of East 
Evercjlades wetlands. The DE indicated that the c m l a t i v e  inpacts of this perrit  
decision could be limited to the 60-acre wetland gro~erty  (Wcker site) i m d i -  
ately to the east of the Ren prcperty. The DE indicated that the applicant. F.er,. 
had offered to preserve the northern 100 acres of the 160-acre wetland tract. 
The Corps notification was pursuant to  paragraph 6(c ) of the 404 (q ) llerorandur 
of A~reemnt (IIOR) between EPA and the Corps. 



Cn N c v e r k r  13, 1986, R4 Jack E. &van wrote t o  t he  C o q s  ind ica t iny  th6 t  EPA 
re ra ined  o ~ p c s e d  t o  issuance of t h e  60-acre &en rockplowing pernit. 
On Noverker 19, 1986, t h e  Jacksonv i l l e  Corps DE n o t i f i e d  LPA Region I V  of t h e  
Corps i n t e n t  to i s s u e  t h e  6G-acre Ren p e r n i t  i n  accordance with paragraph 6 ( c )  
of t h e  EPAqorps 404(q)  f10A. The L& indica ted  t h a t  i n  h i s  opinion cumulative 
inpac t s  r e s u l t i x  f r m  issuance of t h e  6C-acre Ren rockp lwing  permit could 
be contained to only the 6C-acre wetland t r a c t  to t h e  e a s t  of t h e  Ren site 
(Becker p r q j e r t y ) .  The DE concluded t h a t  issuance of t h e  R e n  p e m t  would be 
i n  compliance wi th  t h e  Sec t ion  4 0 4 ( b ) ( l )  Guidelines.  

On December 15, 1986, FiA Jack E. Ravan net wi th  Colonel h a r r i s ,  Deputy Corps 
South A t l a n t i c  Divis ion (SAD) Engineer, to d i scuss  t h e  Ren pernit matter. A t  
t h e  n e e t i n s  Colonel Har r i s  ind ica ted  t h a t  t h e  Corps d i d  not  intend to  chanye 
t h e  DE 's p o s i t i o n  on issuance of t h e  Ren p e r n i t .  

On Incenber 22, 1986, t h e  Jacksonv i l l e  Coqs DE, forwarded to  EPA Region IV 
its f o m a l  no t i ce  of i n t e n t  to issbe the  60-&cre Pec permit. 

On January 22, 1987, Lawrence J e ~ s e n ,  EPA Ass i s t an t  Adnin is t ra tor  f o r  \ l a te r ,  
wrote to Robert Cawson, then Ass i s t an t  Secre ta ry  of t h e  Amy for C i v i l  \iorks 
(ASkCI;), r eques t in5  h i s  review of t h e  Henry Rer;, E s t a t e  per r . i t  mat ter  under t h e  
provis ions  of the EPAqorps b1OA pursuant t o  Sec t ion  404(q) rf tFle arA. EPA 
restated its environr.enta1 concerns ana in2 ica t ea  t h a t  review of  t h e  Reri yerr;.it 
dec i s ion  was j u s t i f i e d  due t o  t h e  f a i l u r e  cf  t h e  C o q s  t o  reso lve  EPA concerns 
regard ing  ccnplianct:  with Sec t ion  404(5)  (1) Guidel ines .  EP!. o q r e s s e d  s p e c i f i c  
concerns r e l a t i v e  to t h e  inadequacy of the Corps' cucu la t ive  inpac ts  assessnent .  
EFA f u r t h e r  disacyeed w i t h  t h e  Corps ' conclusions t h a t  i ~ ~ a c t s  a s soc i a t ed  with 
rockplowing 60 a c r e s  of wetlbnds a t  t he  Rerr Site would not  be s i ~ n i f i c a n t .  EPA 
conclbded t h a t  sic,nif i c a n t  d q r a d a t i o n  of t h e  waters  of t h e  U.S. wcula r e s u l t  
i f  t h e  site was rockplcwea. EPA a l s o  po in t ec  ou t  t h a t  t he  Henry Rem E s t a t e  had 
nc t  o f f e r e d  t o  p re se rve  t h e  1 C C  a c r e s  of wetlands on t h e  nor thern  po r t ion  of 
t h e  t r a c t ,  bu t  had n e r e l y  withdrawn t h a t  a r ea  f r m  t h e  pemit appl ica t ion .  

Gn January 23, 1987, L i i l l i an~  Horne, A s s i s t a n t  Secre ta ry  f o r  U.S. F ish  and 
L i i l d l i f e  and Parks, Departrent  of I n t e r i o r  (WI 1, a l s o  requested t h a t  
Mr. Robert Dawson, ASAOJ, review t h e  Henry Ren; E s t a t e  p e r n i t  decis ion.  

On February 12, 1987, tlr. Cawson de t emined  t h a t  t h e  i s s u e s  t h a t  €PA discussed 
i n  its January 22, 1987, r e f e r r a l  reques t  letter shculd te addressed by t h e  
Jacksonv i l l e  Corps DE, b u t  dec l ined  e l e v a t i o n  to h igher  bureaucra t ic  l e v e l s  
p r i o r  to f i n a l  p e m i t  ac t ion .  In  tir. Cawson's letter t o  lir. Horne (DGI) , he  
r e s t a t e d  t h e  de te rmina t ion  that he made i n  h i s  letter to  EPA. 

( 2 )  The Becker S i t e  

I n  t h e  Corps d o m e n t a t i o n  suppor t in s  its formal n o t i c e  of i n t e n t  to i s s u e  t h e  
Rer;, s i te  prnit, the COQS ind ica ted  t h a t  it a n t i c i p a t e d  t h a t  a r c c k y l o ~ i n s  



applicatior, would be for thcmin~ for the adjacent 6G acres of wetlanas to the 
east of the Rer1 prcperty, owned by Nrs. Plarion Becker e t  al.  The Corps f urtbier 
indicated that i t  viewed the 63-acre Becker s i t e  as being subtantially s ini l&r 
to the Rer, s i t e  for pemitting purposes. In fact, the Corljs predicted that the 
rock plow in^ of the Becker s i t e  would be  one of the inpacts of pemitting the 
Ren, s i te .  Therefore, EPA Region I V  believes that inclusion of the Becker s i te  
i n  t h i s  404(c) action is appropriate, even though no application for rock plow in^ 
this s i t e  has yet been made. 

( 3 )  The Senior Corporation Site 

On !lay 1 4 ,  1986, the Corps gave kublic notice of a Section 4C4 permit applicati~n 
con solid at in^ four rockplowing 2roposals by Senior Corporation. These akplic6- 
tions had been advertised separ&tely by the Corps du r ix  1982 and 1983 into one 
application proposing 1,028 acres of rockplwincj of East Everglades prairie 
wetlands. The earlier Senlor Corporation rockplwlng prokosals i n  1982 and 1983 
had not been brocessed to c q l e t i o n  by the Jacksonville Listrict. 

On June 13, 1986, EPA jack E .  Ravhn, recamended that the Coqs den) agproxi- 
nately 716 acres of the 1, C2E acre Senior Corp. propcsal, based on envirotlnental 
concerns essentially s i r i l a r  t c  those expressed i n  EPk's a,m,ents to the Rer, 
project. On June 13, 1986, the FIX wrote to the Coqs, also recarendins denial 
of 716 acres of the Senior Cor,. proposal based on adverse &,pacts to f i s h  anc 
wildlife habitat. 

On A ~ r i l  7, 1987, Senior COG. provided the Corps w i t h  project modifications, 
substantially reducing the area it proposed to rockplow, thereby, reducins 
wetland i n ~ a c t s  a t  the project s i te .  Corps staff indicated that Senior Coq. 
project Wif icat ions  elirinated rockplcwing i n  cri t ical  habitat for the 
federally endangered Cape Sable Sparrw. Hwever, t h e  neb prgosal still 
contained plans for rockplowing activities on approxirately 312 acres of 
wetlands which €PA and FIS had previasly recamended pernit denial. 

( 4 )  Region I V ' s  Initiation of Proposed 404(c) Detemination 

On April 22, 1987, EPA Region I V  initiated t h e  proposed 404(c) d e t e m i ~ t i o n  
by not i fyix the Jacksonville Corps CE, the Coqs SAD Eyineer and the Ren and 
Becker site mers .  On the sane day EPA Region I V  also notified Senior Cow. 
of its intention to ini t ia te  a 404(c) action on the approxinate 726 acres of 
wetlands for which this Agency had earlier recamended pernit denial. Bascd 
on Senior Corp.'s April 7, 1987, penr~it modification which deleted plans to 
rockplcw approxinately 400 acres of the 720-acre wetland area which EPA had 
objected t o  rockplowing activities, this 404 (c ) action addresses only the 
rerainirg approximate 312 acres of rockylorin~ still pendinc before the C o ~ s  
of Engineers. On August 3, 1987, the Jacksonville Corps issued a pnr. i t  to 
Senior COT. authorizing 3G7 acres of rcckplwing i n  wetland areas whict, were 



not cpposel f o r  rockplowing by EPA and F l S  and which a r e  not subject  t o  the  
current  404(c ) action.  % 

wrote t o  EPA ~ e g i o n  IV,  responding t o  the Region's April 22, 1987, n o t i f i c a t l ~ ~  
of i n i t i a t i o n  of the  yrwosed 404(c) detem,ination f o r  t he  312-acre Senior COG. 
s i t e .  rlr. O 'bnne l l  c i t ed  Senior Corp.'s April 7, 1987, permit M i f i c a t i o n  t o  
t he  Corps of ~ n g i n e e r s  whereby approxirately 426 acres  of proposed wetland rock- 
plowing associated with the or iginal  1,030-acre permit applicat ion (861~~-20151)  
had been dele ted f r m  the Section 404 penit a p ~ l i c a t i o n .  flr. O'Connell s t a t e c  
t ha t  dele t ion of the  426 acres of proposed rockplowing was t o  ensure t ha t  no 
unacceptable adverse e f f e c t s  would occur f ran  rockplwing the  balance of t h e  
Senior Corp. property. Mr. O'Donnell inuicated t ha t  dele t ion of the 426 acres 
of rockplowing by Senior Corp. resul ted  i n  remval  of any proposed rockplcrwin~ 
f r m  c r i t i c a l  hab i t a t  f o r  the federal ly  enaangered Cape Sable Swrrow a s  well 
as  providinc a buffer  area between t he  publicly-txned wetlands t o  the  west and 
wetland a reas  f o r  which Senior Coq .  was continuins to a p ~ l y  fo r  a rockplcwinr, 
p e m i t  (approxir;rately 585 acres a s  of !lay 5, 1967). As Senior Corp. 's at torne) , 
Mr. GtDonnell indicated tha t  the  r e n a i n i n ~  585 acres of wetlands ( f o r  which 
Senior Coq .  continued t o  a ~ p l y  f o r  a rockplwing pem,it) dere, i n  the c a p a n y ' s  
opinion, s t ressed  wetlanas t o  t he  extent  tha t  on-site wetland functions were 
rziniral ,  and therefore ,  €PA Recion IV should be s a t i s f  ie! tL.at no unacceptable 
adverse e f f e c t  would r e su l t  f r o r  rockplcwin~ thesc wetlands 

On [lay 21 ,  1987, RA Jack E .  Eavan responded t o  Ilr. O'Domell ts  Ilay 5, 19C7, 
l e t t e r .  EPA Fie~ion Ib i n ~ i c a t e d  that  it was aware of Senior C o ~ . ' s  April 7 ,  
1987, p e m i t  modification p r i o r  t o  taking act ion t o  i n i t i a t e  the  prcposed 4C4(c) 
detemination on Agril  22, 1927. The RA indicated t ha t  the  revised Senior Coq .  
p e r i t  applicagion contimed t o  r q u e s t  rCCk~lckvin5 authorization f o r  aFprox- 
imately 312 ac res  of functional  wetlands which EPA had objected t o  rockplowins 
a c t i v i t i e s  i n  t h e  R e ~ i o n ' s  c amn t  l e t t e r s  t o  the Jacksonvil le  District C o q s  
off ice.  

*On June 5 ,  1987, the  Jacksonvil le  Corps DE t ransn i t t ed  t o  Region I V  a Supple- 
mental tlenorandurn f o r  the Record (11FR) to the  Corps Henry Pem Estate Environ- 
mental Assessnent (EA) and Statenent  of Findings (SOF), which was provided to 
EPA by the Corps on Decerrber 22, 1986. A s  d i rec ted by ASACI; Robert Dawson i n  
Plr. Dawson's February 12, 1987, response letter t o  t he  EPA-Headquarters 404(c;) 
letter r e q u e s t i w  addi t ional  review of the Rem p m i t  issue,  the D E ' s  S u p ~ l e -  
mental t!FR more f u l l y  docunented the  cumulative inpacts review tha t  was consid- 
ered i n  the  Ren penr,it decision. The CE s t a t e d  t ha t  he continued to believe 
t h a t  issuance of t he  60-acre henry Rem Es ta te  ge rn i t  was not contrary to the  
overa l l  publ ic  i n t e r e s t .  The Ce a l s o  indicated t ha t  he had received Rqion  IV's 
April  22, 1987, letter notifying the  Corps of the  Xec;ionts i n i t i a t i o n  of the  
Proposed 404(c) Deternination, and the  EE indicatec t h a t  he wwla not take 
any ac t ion  on t h e  Ren appl ica t ion u n t i l  a f t e r  EPA had cmple ted  its 404(c) 
determination. 



I On June 8 ,  19E7, Attorney Neal F. Toback, rekresent ing fiarion Lecker, w n e r  
of 50% of t h e  Becker site,  wrote EPA Region I V  acknowledging r e c e i p t  of t h e  
Region's Apr i l  22, 1987, n o t i f i c a t i o n  of  t he  proposed 4C4(c) de t emina t ion .  IL 
t h a t  letter and i n  a subsequent correspondence dated June 17, 1987, fir. Toback 
suggested t h a t  s i n c e  the  Becker P r o F r t y  had been ~ u r c h a s e d  i n  19G6 by h i s  
c l i e n t s ,  and those  c l i e n t s  had been payins t axes  and m r t g a s e  paynents on t h e  
proper ty  d i l i g e n t l y  s i n c e  1966, t h a t  t h e  f ede ra l  g o v e r m n t  shoulc purchase 
t h e  property i f  i t  intends t o  cons t ra in  c e r t a i n  land uses ( r c c k p l w i n g )  a t  t h e  
site. In h i s  June 17, 1987, letter t o  EPA Region IV ,  fir. Toback s t a t e d  t h a t  
i n  h i s  opinion, t h e  EPA 404(c)  ac t ion  would c o n s t i t u t e  a " tak ins"  without 
" j u s t  cmpensa t ion"  by t h e  sovernnent. 

On Ju ly  30, 1987, EPA Region I L  responded t o  Ilr. Toback's letters and indicated 
t h a t  EPA's r e s p o n s i b i l i t i e s  under the C7A t o  r e s t o r e  and maintain t h e  chemical, 
phys ica l  and b i o l q i c a l  i n t e s r i t y  of the  na t ion ' s  waters d id  not give t h e  
Agency a u t h o r i t y  t o  purchase j u r i s c i c t i o n a l  waters  of t h e  U.S. (wetlands) i n  
p l ace  of adrcinisteriny t h e  C7JA regulatory program.  Region I\ a l s o  s t a t e d  
t h a t  it' a i d  not  accept  Ilr. Toback's content ion t h a t  t he  initiation of t h e  
propcsed 404(c)  de t e rx ina t ion  cmpelled t h e  s o v e m n t  t o  p r c h a s e  t h e  Becker 
site. EPA Recjion I V  pointed o u t  i n  its letter t h a t  p roh ib i t ion  of rockplcwirjr, 
a t  t h e  Eecker wetlanc property did not  [~rec lude  a l l  use  of the  property.  

On June 15, 19C7, Attorney PIarwin S. Cassel ,  r ep resen t ins  i,-tdividuals who 
c o l l e c t i v e l y  own t h e  o t h e r  506 of t h e  Becker s i te  wrote EPA Recjion I V  acknowl- 
edcjing r e c e i p t  of t he  R e ~ i o n ' s  not i f  i c a t i o n  l e t t e r s  t o  t h e  Eecker si te p r o p r t j :  
owners of i n i t i a t i o n  of t h e  proposed 404 (c ~ e t e m ~ i n a t i o n .  P l r  . Cassel  quest ionec 
t h e  r e l a t i o n s h i p  between " rockplwing"  of t he  Eecker site anc EPA Region I V ' s  
p r o p s e d  ce t e rn ina t ions  t o  p r o h i b i t  o r  r e s t r i c t  t h e  use of t h i s  k r w e r t y  f o r  
s p e c i f i c a t i o n  as a "d ispcsa l  site." 

In  a J u l y  30, 1977, response tc Mr. Cassel ,  t h e  R q i o n  c l a r i f i e d  t h e  r e l a t ion -  
s h i p  between rockp lwiny  and regula t ion  of rockp1cwir.s a s  a "uis&,arge of 
f i l l  ma te r i a l "  under Sec t ion  4C4 of t h e  CZA. 

On October i, 1987, Plr. Ton Reider, aGent f o r  t h e  Henry Ren Es ta t e ,  conf i rned i n  
phone conversa t ions  wi th  EPA Region I V  s t a f f  t h a t  he was t h e  authorized agent 
f o r  t h e  Rem property. Elr, Reider acknwledyed rece iv ing  t h e  Region's Apr i l  22, 
1987, letter i n i t i a t i n g  t h e  41r4(c) a c t i o n  but  no c m n t s  f m ~  t h e  Henry Ren 
E s t a t e  were submitted. Followins a review of responses received, the Pegional 
A d r i n i s t r a t o r  was no t  persuaded t h a t  t h e r e  would be no unacceptable adverse 
e f f e c t s  f r a n  proposed o r  a n t i c i p a t e d  rockp lwing  a t  t h e  t h r e e  sites sub jec t  t o  
t h e  proposed 404 (c )  determination. 

On October 16, 1987, EPA Region I V  published i n  t h e  Federal  Regis te r  (52 Fed. 
Res. 38519) a "Proposed 404(c)  &te rn ina t ion  to Prohib i t ,  Ceny, o r  Restrict the 



S p e c i f i c a t i o n  of Use of Three East Everslades Areas a s  Lisposal  Sites and 
Announcement of a Publ ic  Hearins t o  be he ld  In fionesteaa, Lade Ccunty, F lor ida ,  
on t;overi$er 18, 1987." 

On October 15, 1987, Region I\ provided cop ie s  of its propcsed 4G4(c) de t e r -  
n i n a t i o n  and pub l i c  hear ing  announcement to the Jacksonv i l l e  Coqs District arii 
SAG Engineers a s  well a s  t h e  a f f e c t e d  property w n e r s  as required i n  40 CFR Par, 
231 .3 (d ) (2 )  and ( 3 ) .  Copies of t h e  proposed d e t e m i n a t i o n  and pub l i c  hear in5  
announcement were de l ive red  by c e r t i f i e d  rail t o  r ep re sen ta t ives  of t h e  Henry 
Rern E s t a t e  proper ty ,  t he  lilarion Gecker, st a l .  p r o M r t y  anci r ep re sen ta t ives  of 
Senior  Corp., and a l l  of t h e  a f f ec t ed  p a r t i e s  ackno~ledged  r e c e i p t  of t h e  
p r o ~ c s e d  404(c)  determinat ion/publ ic  hear ing  announcenent. A s  required In  4G 
CFR P a r t  231,3(d)  (1) and ( 2 ) ,  a c q y  of t h e  p r w s e c !  404(c) deteminat ion/put l i :  
hear ing  announcerent was publ ished i n  the Miani Herald and t h e  South Dade News 
Leader newspapers. Cobies of t h e  prcposed d e t e n i ~ t i o n  were mailed t o  involve2 
f e d e r a l ,  s t a t e ,  r eg iona l  and county environnental  review and p l a n n i n ~  agencies ,  . 
and an ex tens ive  list of l o c a l  and s t a t e -wide  conservation Groups, a ~ r i c u l t u r a :  
groups, and o t h e r  i n t e r e s t e d  p a r t i e s .  Region N's Public  A f f a i r s  o f f i c e  issuec 
a news r e l e a s e  on October 15, 1987, a d v e r t i s i n s  t h e  prcposej: d e t e r n i ~ t i ~ n  and 
p u b l i c  h e a r i n s  announcerbent. 

On 2;ovemkr 2 ,  1987, EPh Resior. I V  s t a f f  were contacted by ! : r .  Arthur Lubel ls ,  
Attorney f o r  t h e  Henryr Eer, Es t a t e .  In  d i scuss ions  with lilr. i ~ k l l e  it was 
confirmed t h a t  he had received EPA R q i o n  I V ' s  Apr i l  22, 1987, n o t i f i ~ t i o n  
letter concernins t h e  i n i t i a t i o n  of the p r q o s e d  4G4(c) a e t e m i n a t i o n  and the 
R e ~ i o n  's October 16, 1987, prqmsed 4(;4 (c d e t e m ~ i n a t i o n  and pub l i c  hearing 
announcemnt.  

A n&r of w r i t t e n  c o m e n t s  were received by EPA Region I V  i n  r e s p n s e  t o  
t h e  Pegion 's  proposed 404(c)  de t e rn ina t ion  both before and a f t e r  the pub l i c  
hearing.  Anons t h e s e  were c a m e n t s  f r o n  two c i t i z e n s ,  !lr. C.  Grady liixon an3 
Attorney L i l l i a m  C. E a r l e  who opposed EPA's proposed 4C4(c) d e t e m i n a t i o n .  
Th i s  cppos i t i on  was based on t h e i r  concern t h a t  the 404(c)  a c t i o n  would cause 
a cons t r a in ing  e f f e c t  on south Cede County a g r i c u l t u r a l  expansion. tlr. Ear le ' s  
op in ion  was that r o c k p l w i n s  should be considered a n o m l  f a n n i x  a c t i v i t y ,  
and thereby  exempt f r m  requirement f o r  f e d e r a l  Sec t ion  404 au thor iza t ion .  
H r .  E a r l e  also s t a t e d  t h a t  h e  f e l t  Region IV's 404(c) a c t i o n  would depr ive  
the a f f e c t e d  p rope r ty  cklners of an e c o m L i c a l l y  v i a b l e  u se  of their property 
and wculd c o n s t i t u t e  a t ak ing  of p r i v a t e  p rope r ty  without  j u s t  cmlpensation. 

L e t t e r s  s u ~ p o r t i n g  EPA Region IV's proposed 404(c)  de t e rn ina t ion  were receivec 
frm two p r i v a t e  c i t i z e n s ,  1.k.  Levid Liv inss tcn  and D r .  George D a l r m l e ,  a n  
Assoc ia te  P ro fe s so r  of Biolcgy a t  F lo r i ca  I n t e r n a t i o n a l  Univers i ty ,  ana fror ,  
s i x  e n v i r o m n t a l  conservat ion groups, including t h e  Izaak r ia l tcn h a g u e  of 
m r i c a ,  t h e  S i e r r a  CluS-Calusa Group, t h e  ::ational K i l d l i f e  Federation - 



Southeastern E:ational Resources Center, the League of l i m n  Voters of Laae 
County, the Oceanic Society and the local Mangrove Chapter of the Izaak \;alton 
League. The Eiational i i i ldlife Federation (MB) l e t t e r  expressed particular 
concern w i t h  cumlatlve wetland losses i n  the East Everglades i n  addition t o  
its support of Region IV's proposed 404(c) determination on the 432 acres of 
wetlands a t  the Rem-bcker-Senior Coq. s i tes .  r8;F indicated that a radio- 
collared Floriaa Panther, a federally endan~ered species, had recently been 
tracked i n  wetlands i m d i a t e l y  north of the Rem and Becker s i tes .  Sub- 
sequently, Region I\ s taff  1earnec.i from Ever~lades National Park (ENP) research 
personnel that a Florida Panther had been tracked using a radio-collar across 
the Ren, Becker and Senior Corpration b ro~er t i es .  N~JT requested that EPA 
Region IV consider expandins its proposed 404 ( c  cieteminat ion t c  cover several 
thousand additionel acres of i;rivately-owned wetlanas adjacent to  the Ren, 
Becker and Senior Corp. s i tes .  The Oceanic Society expressed concerns that 
conversion of East Everglades wetlands into a~ r i cu l t u r a l  f ields would adversely 
effect  the quality of waters delivered t o  ENP in the Taylor Slough drainage 
basin. The Elan~rove Chapter of the Izaak IJalton League exyressed concerns that 
additional conversio~ of Taylor Slougt, wetlands tc a ~ r i c ~ l t u r a l  f ie lcs  would 
result i n  continued requests by the f a m r s  for the ~ o v e r m n t  to improve 
drainage i n  the area, thereby further uegraai% adjacent wetlanas. 

The Lational rlarine Fisheries Service, the Florida Depart~,~.;t_ of Envirormntal 
Re~ula t  ion (FL'ER 1, the Dade County Lnviromental Resources i~snagenent Cepartr.lent 
( E M 1  and the Rational Park Service (hPb ) also provided wrlcten co1,lnents 
supportins the Resionts prgcsec 404(c) detemination. D E W l t s  l e t t e r  indicatcz 
that it ful ly concurred w i t h  EPA Region IVts conclusions on the eco lq ica l  
quality of the wetlands a t  the Ren-Becker-Senior Corp. s i t e s  and agreed with 
E F A t s  conclusions re~ara ing  the env i r~m~enta l  inpacts projected a t  the s i tes .  
DEPJ: indicated that  rockplowins a t  the Ren-Cecker-Senior Corp. s i t e s  was incon- 
sis tent  wi th  the Cuunty adopted East Ever~lades llanagerent Plan (EEIIP). E I J i  
also projectea that the praposed agricultural development would not be successful 
without additional drainage. Concern for adverse effects to  the Florida Par,ther 
were expressed a low  with general concern for cumulative inpacts if future rock- 
plowins permits were granted. LEG1 stated that the EniP requires that a l l  
federal pernits be obtained fo r  developnent to  be consistent w i t h  the Plan. 

FDER's l e t t e r  described the adverse ecological effects  associated with rock- 
plowing East Everglades pinnacle rock wetlands. The l e t t e r  discussed ongoins 
ef for ts  by the State of Florida to protect functional East Ever~lades wetlands 
by purchasing these areas. FDER notea that the Ren and Becker s i t e s  are 
currently under consideration for possible purchase by the State. Region IV 

has recently learned that the South Florida Ilater FloMgerient District (SREIC) 
is considering purchasing Senior Corp. ~ r o p r t y  wetlands (approxinstely 716 
acres) under the State 's  Save Our R i v e n  prqran.  FDW. indicated that a State- 

appointed camittee had recently recamended a mrator iu~t  on additional East 



Ever~laaes rock plow in^ and stated that it was concernec! that i f  new ro~kglcwir~, 
pernits were approved, requests front nearby wetland prcperty owners t o  r0ckplCb~ 
adcitional wetlands woula mltiply. F W R  indicated that it saw no positive 
effects of rockplowing the Rem-Becker-Senior Cork. s i tes  and it preferred that 
rockplowing not occur. 

The IPS provided extensive written canrnents i n  support of Region N's prqosec 
404(c) determination. The Park Service indicated that preservation of the 
East Everglades pinnacle rock wetlands is vi ta l  to the peqetuation of the 
Everglades ecosystem and the EIJJ because of the biological and hydrolqical 
linkages ancng these areas. 

The Park Service le t te r  states: 

Conver~ion of wetlands near or a t  the eastern b r a e r  of the pa& to 
agriculture w i l l  continue to degrade the biolgical  and physical resairces 
for  which Eh'P was established. 
Conversion of the I?ert~, Eecker hnd Senior Coq. tracts to  agriculture is 
s p p t m a t i c  of the larger proble~  of c m l a t i v e  losses of East Ever~lades 
wetlands and approval of pernits to ~ O C ~ F ~ O ~ J  these site5 (~~culd be preceaent 
setting. 
Kildlife pclp~laticn~ mve freely Letween Ei.P and the E;;t. Everglades 
pinnhcle rock wetlands. 
The endawered Cape Sable Sparrav and the Florida Pantha depend u p n  East 
Everglades for their survival. 
Ongoing federal and s ta te  efforts to hydrolqically restore wetlands i n  
the East Everglades would Se useless i f  these wetland areas are rockplwed. 
The Park Service cited docurtentation of severe historical losses of wadins 
birds. These predatory bird species (herons, e ~ r e t s ,  and ibis)  are h i s h l y  
mobile and uti l ize East Everglades pinnacle rock wetlads heavily ourinl; 
the early portion of the dry season before the birds move westbard into 
EU'P as the dry season prqresses. Rockplwing the East Everglades wetlands 
reduces the to ta l  area of Everglades rarsh available to mbile park animals 
and reduces the production of the entire Everglades system. 
Conversion of East Ever~lades wetlands to  a~r icu l tura l  fields results i n  
extensive utilization of overhead irrigation which has a cumulative net 
effect of reduction of the quantity of water enter in^ a*. 
Application of fer t i l izers  and pesticides to rockplared fields results i n  
the mvemnt of these substances into EfiP. 
Conversion of East Everglades wetlands t o  a~ r i cu l tu ra l  fields facil i tates 
the spread of exotic w d y  plants, such as Brazilian P ~ P P ~ I  Australian 
pine and Clelaleuca into 

I n  s w r y ,  the Park Service stated that it  feels that conversion of additional 
East Everglades wet lands to  a ~ r i c u l  tural f ields contributes to the m u  lative 



decline of the ent ire  Everglades ecosystem, including ENP. The Park Service 
expressed concerns that current East Ever~lades a~ r i cu l t u r a l  areas, border in^ or 
near the eastern margin of the Park, have been provided d ra ina~e  by the s ta te  
and federal governr;lent which results i n  a degradation of the function of wetlands 
i n  the adjacent ENP. The Park Service stated that conversion of the Ren, Becker 
and Senior Coq. s i t e s  would be contrary t o  the intent of the CLW. 

The public hearing for Region IV's proposed 404(c) deternination was hela a t  
Hmestead Senior High School, in the T a n  of Has t ead ,  i n  Gade County, Florida, 
on November 18, 1987. The public hearing began a t  7 p.m. and approximtely 
70 people attended the hearins. A nore detailed account of the public hearin; 
appears i n  Section V of th is  r e c ~ ~ t e n a e d  aetenrdnation. Specific carments 
~ rov iaea  by representatives of Senior COG. a t  the putlic hearing, and frm. 
re~resentat ives of the Becker site, i n  the fom of a l e t t e r  dated Decent;er 3, 
1967, are addressed i n  detai l  in Section YI of th is  recornended deterr,iination. 

A t  the request of the lecjal counsel representins the Henry Rem Estate, Regio~l IV 
published l n  the Federal Register (52  Fed. Reg. 46838) an extension of C m l e n t  
Period am3 Period for  i e ~ i o n a l  4ction on Proposeci 404(c) Detemination to 
Prohibit, Deny or Restrict the Specification or Use of T h w .  East Everslades 
Areas as Disposal Si tes  on Lececber 10, 19b7. The post-hearing c m n t  period 
~rovided for  i n  40 CFR 231.4(£) was extended u n t i l  the close of business, 
Decedxr 21, 19e7. In order t c  a l l% fu l l  consiceration of +he hearinc, t rhns -  
c r ip t ,  the tine period provided i n  49 CFR 231.5(a) for Rehional action on the 
Proposed &ternination was extenaea unti l  close of business, January 22, 19LC. 
These tire extensions bere nade under authority of 4G CF1: 231.8. 

Cn January 21, 1288, Resion N published in the Federal Reqister (53 Fed. Res. 
1676) a second extension of the Cornent Period and Period for Rgional Action 
for the Rqion's East Evercjlades Proposed 404(c) Deternination to a l l a ,  further 
tire for Ee~ional  consideration of the adrinistrative record. The time Perioo 
for  Regional Action was further extended, under authority of 40 CFR 231.6, u n t i l  
close of business February 91 1988, 

111. Characteristics and Ecolqical  Values of the Si tes  Under Consideration 

The Rem, Becker and Senior COT. s i t e s  together encanpass s m  432 acres of 
seasonally inundsted graninoid pra i r ie  wetlands with i r r s u l a r  rocky 1 imestone 
substrates, typical of wetlands on the eastern margin of Taylor slouJ1. In 
the i r  natural s ta te ,  wetlands of t h i s  type provide f ish and wildlife habitat, 
food chain prcduction, groundwater rechar~e ,  water storage, and b io lq ica l  
and geahenical nutrient and pollutant uptake. In aaditior,, functional mllly- 

graps/sawgrass pinnacle rcck prair ie  wetlands i n  t h i s  area have recreational 
value as sites for bird watching and other nature study. 



The elevation of the rocky substrate surface a t  the Ren and Becker s i t e s  1s 
approxicately 7 t o  7.5 feet IJGVT ( i . e . ,  above sea leve l )  and approxhately 6 
t o  8 f ee t  IGVD in various locations within the Senior Corp. project s i t e .  
Solution holes with depths of one t o  three feet  below the rocky surface are 
c m n  throughout these p r a i r i e  wetlands. The dminant vegetative canuni ty  
found is described as  wetland pra i r ie ,  nuhly/mhly-bearagrass in  the Dade 
County East Everglades tlanagenent Plan. The dominant wetland plant species 
i n  t h e  solution holes located th rcu~hout  the  wetland pra i r ies  is sawgrass, 
Cladiwn jamaicensis with arrowheac, Sagi t tar ia  lanceolata, pickerelweed, 
Pontederia spp. and spike rush, Eleocharis spp. a l so  c m n l y  occurring in  
the solution holes. The predcninant wetland plant species on the rocky 
surface of the  p r a i r i e  is nuhlygrass, I.Iuhlenbergia cap i l l a r i s ,  a l o n ~  with 
Flaveria l inear i s ,  Pluchea SFp.t Dichranena colorata, Arist ida spy. ana 
Hypericw, spp. There is a thin  (1"-2") layer of marl s o i l  over portions of 
the rocklanc surface of the wetland pra i r ie .  Wring the sumner wet season, 
water accw,ulates in the solution hole depressions 6 t  the Rem, Becker and 
Senior COT. sites and is held long enough f o r  a lgal  periphyton cmmunities 
t o  f lour ish.  IJmerous EPA, RG and LERI inspections over the past f ive  years 
c o n f i r ,  the presence of stanaing water and periphyton in the solution holes, 
a s  well a s  a thin  layer of periphyton occurring over much cf the rocky 
ground surface durinc, the sunrrer rainy season. 

Scattered thrcuc;hout the Rent Becker an j  Senior Corp. sites bre h a r d w d  t ree  
h x m c k s  cm.pcsec ~ r e d ~ i n a n t l y  of red bay, wax myrtle, willcw bustic and 
coco p l m  w i t h  sme infestation of the  exotics, Brazilian pepper ana Australian 
pine. The tree h a m k s  provide valuable cover and restinl; areas f o r  a large 
nunber of rep t i les ,  arphibians, sna l l  m-ls and birds. Another type ~f tret 
island located in  the F.ocky Glades is knwn as  a willow head, vegetatec: bre- 
dor;.inantly by willcw, Sal ix  caroliniana, which n o m l l y  contain standing water 
depressions. The willoh heaas provice very valuable cry season aquatic refuke 
fo r  nuneroLs aquatic faunal species. 

The seasonally flooded solution holes and the m m a l l y  flooded w i l l c w  heads 
provide valuable habi ta t  fo r  numerous ahphibians, invertebrates and sna l l  f i s h t  
which u t i l i z e  the  periphyton-based food web a s  a food source. These pinnacle 
rock solution holes and willow heads greatly increase the he te rqene i ty  cf the 
muhly~rass  p r a i r i e s  and provide valuable nicro-habitats within the pra i r ies  for  
lwer trophic leve l  aninals t o  feed, breed and seek refuge. Populations of 
valuable prey species such a s  sna i l s ,  aquatic insects, crayfish, tadpoles, f r%s,  
snakes, turtles, mequi t0  f i sh ,  k i l l i f i shes ,  f lagf ish,  sunfish and other =,all 
f i shes  substant ia l ly  expand i n  s i z e  i n  the solution holes and and w i l l a w  heads 
during the sum,ler w e t  season and disperse across the adjacent prairies.  The 
presence of aquatic food source organism, such a s  crayfish, tadpoles, several 
species of ninnaws, sna i l s  and aquatic insects has been documented a t  the 
p ropsed  r o c k ~ l a w i n ~  sites d u r i n ~  EPA and F7S si te in spec t io~s .  A s  the  wet 
season ends, the solution holes gradually dry dawn providing a concentratec 



food source f o r  r e ? t i l e s ,  m a l l  rnrmals and wading b i rds  such a s  herons anc  
e g r e t s .  The reproduct ive cyc le s  of m n y  of t h e  Everglades wading b i rd  and 
o t h e r  predatory spec ie s  a r e  c l o s e l y  t i e d  t o  seasonal  pu l ses  of concentrated, 
e a s i l y  consuned aqua t i c  prey species. As d o c m n t e d  by EI;P b i o l o g i s t s ,  l a r ~ e  
nunbers of wading b i r d s  u t i l i z e  t h e  East E v e r ~ l a d e s  pinnacle rock wetlands 
during t h e  annual s u m r  w e t  season then move westward i n t o  t h e  Park i n t o  t h e  
deeper s loughs and marshes as t he  winter  dry season progresses,  and su r face  
and groundwater l e v e l s  drop. 

The w i l d l i f e  inhabi t ing  t h e  East  Everslaaes a rea ,  which includes these  sites, 
is one of t h e  most va luable  and unique na tu ra l  f e a t u r e s  of south Florida.  
Approximtely 350 an ina l  s2ec ie s  a r e  known t o  occur i n  t h e  a rea  including: 34 
species of f i s h ,  18 spec ie s  of q h i b i a n s ,  44 spcies of r e p t i l e s ,  26 spec ies  
of m l s ,  and 230 spec ie s  of b i rds .  These spec ie s  d e p n d  on t h e  d i v e r s i t y  
of h a b i t a t s  t h a t  o f f e r  cppor tun i t i e s  f o r  feeding, r e ~ r o d u c t i o n ,  and cover. 
Valuable h a b i t a t s  occur t h r o u ~ h o u t  the  Eas t  Everglades and animals us ins  these  
n a t u r a l  h a b i t a t s  nove f r e e l y  t o  o the r  na tu ra l  are wi th in  t h e  E a s t  Everglades, . 
Everglades I;atiorial Park and throu&out south F l o m a .  Scne of the animals 
u t i l i z i n s  these  n a t u r a l  h a b i t a t s  have l a r g e  horn! ranyes r e q u i r i n ~  f r e e  nover:er,t 
t o ,  and use o f ,  a broad a r r a y  of south F lo r ida  h a b i t a t  types. A hos t  of 
migratory b i rds  ( e . ~ , ,  wcodstork, warblers ,  Great white heran)  u t i l i z e  k a r t s  
of the East  Everglades a s  wel l  a s  Everglades Llational Park ,*n a seasonal  
bas is. 

Although a l l  w i l d l i f e  is considered a valuaSle resource, sme species  have been 
given s p e c i a l  d i s t i n c t i o n  because of t h e i r  r ec rea t iona l  value o r  because tile;; 
have k e n  placed on p rc t ec t ed  lists by f e d e r a l  o r  s t a t e  g o v e m e n t s .  A t o t a l  
of 33 faunal  s p c i e s  o c c u r r i n ~  i n  t h e  East E v e r ~ l a a e s  a r e  provided p ro tec t ec  
s t a t u s .  Severa l  of t h e  n a t i o n ' s  r a r e s t  anc mst unique a n i r s l s  surv ive  i n  t h e  
East Everglades, including the  f ede ra l ly  l i s t e d  endangerec Cape Sable bparror; 
and t h e  F lo r ida  Panther. E?:P research  b i o l o g i s t s  r e t o r t  t h a t  t h e  wetlands a t  
the Ren, Becker and Senior  COT. sites have been recent ly  used by a radio- 
c o l l a r e d  male F lo r ida  Panther.  

The wetlands herbaceous vegeta t ion  and periphyton mats se rve  t o  f i l t e r  su r face  
waters r e m v i n g  n u t r i e n t s  and po l lu t an t s .  This  water  p u r i f i c a t i o n  funct ion  
is important i n  maintaining t h e  q u a l i t y  of t h e  sur f  i c i a l  Biscayne Aquifer,  a 
designated "sole sourcen  a q u i f e r  f o r  dr inking water supply t o  r e s iden t s  of 
sou theas t  F lor ida .  

;IV. Adverse Iripacts of Rockplcwing the S i t e s  Under Considerat&h 

Rockplowins t h e  I?en, Becker and Senior  Corp. sites would des t roy  sane 432 ac res  
of func t iona l  and product ive  Eas t  Everglades nuhlygrass-sawsrass p r a i r i e  wetlands 
and thereby e l i n i n a t e  v i r t u a l l y  a l l  of t h e  h a b i t a t  value it n w  provides. The 

£ a m  f i e l d s  t h a t  would rep lace  these  wetlands a f t e r  rockp lcwin~  ~ l c u l d  be a loc. 



q u a l i t y  h a b i t a t  f o r  w i l d l i f e .  Cotton r a t s  a r e  t h e  p r i m  re s lden t  animals i n  
such f i e l d s  with some r a r s h  r a b b i t s  found around f i e l d  edges. This paucity of 
lower food chain prey is fed on by an occasional  v i s i t i n g  marsh hawk o r  k e s t r e l .  
A dear th  of w i l d l i f e  kould be caused both by t h e  seasonal  na ture  of veyetable 
crops g r m n  i n  rockland f i e l d s  and by rockplowing's reduct ion of a " twos to ry"  
h a b i t a t  s y s t e n  ( su r face  rock/solution holes) t o  a f l a t  dry p l a i n .  

EPA Region I V  be l ieves  that the  d i r e c t  loss of 432 a c r e s  of func t iona l  East 
Everglades whlycgass-sawgrass p r a i r i e  represents  a s i g n i f i c a n t  and unacceptable 
e n v i r o m n t a l  loss. The indiv idual  and cumulative losses of East Everglades 
wetlands pose a t h r e a t  t o  sroun&iater q u a l i t y ,  s p e c i f i c a l l y  t h e  "so le  source" 
designated Biscayne Aquifer.  EPA Region I V ' s  concerns f o r  p o t e n t i a l  ir;ylacts 
t o  t h e  groundwater q u a l i t y  is based on two fac to r s :  1) the  lcss ot t h e  sur face  
f i l t r a t i o n  of s u r f a c e  waters  uhich are hyarolcgica l ly  contigucus with the  
Biscayne Aquifer,  and 2 )  t he  p o t e n t i a l  f o r  t h e  t r anspor t  cf nu t r i en t s ,  herb ic ides ,  
p e s t i c i d e s ,  o i l s  and greases  and o t h e r  contaninants  t h a t  n igh t  be assoc ia ted  
wi th  a g r i c u l t u r h l  o r  o t h e r  developnent, 

€PA R e ~ i o n  N is a l s o  very concernea about curbula t ive  i r ~ a c t s  of cont inuins  
d e s t r u c t i o n  of East  Everslades p r a i r i e  wetlands which a r e  lcca ted  a l o n ~  t h e  
e a s t e r n  border of E';F. Accordin!, t o  the  R.5, ab,roxir,lately C,GGO acres  of tk,e 
20,006 ac res  of p r a i r i e  wetlands t h a t  occurred i n  t h e  East  t ~ e r g l a d e s  a rea ,  
south  of Taniar;,i T r a i l  and e a s t  of CiP, a s  recent ly  a s  the  ic)iG's, have now 
been a i s t u r t e c  o r  aestroyea.  Hunan a c t i v i t i e s  (e.g. ,  rockpiwing,  a r a i n a ~ e ,  
r e s i d e n t i a l  a e v e l o p r . ~ n t  ) i n  t h e  East Everslades have continued t o  degrade, 
t h rea t en  or e l i n i n a t e  l a r c e  acreages of East  Everglades wetlancs and a r e  
instrumental  i n  adversely c h a n g i n ~  k i l d l i f e  p o ~ u l a t i o n s .  Loss of funct ional  
wetland h a b i t a t  is recognized by w i l d l i f e  e x t e r t s  a s  a major cont r ibut ing  
f a c t o r  t o  reduct ion i n  s i z e  of h i l d l i f e  populat ions.  EPA region IY f e e l s  t h a t  
c u m l a t i v e  adverse in?ac ts  asscciateci with t h e  loss of an addit ior lal  432 a c r e s  
of func t iona l  East Everglades wetlanas a r e  unacceptable. 

Addi t ional ly ,  EPA Region I V  is a l s o  aware t h a t  p e m i t t i n g  t h e  rockl;lming of 
f u l l y  func t iona l  p r a i r i e  wetlands a t  the Rrm, Becker and Senior  Corp. sites ray 
be viewed as precedent  which could enccurage f u t u r e  u e t l a r n  mnversion p r o j e c t s  
i n  t h i s  area. The a r n e r s  of these t h r e e  sites a l s o  a r n  another  600 a c r e s  of v e q  
similar wetlands i n  t h e  i m d i a t e  v i c i n i t y  of t h e  432 ac res  of wetlards under 
cons idera t ion .  EPA B g i o n  IV  a n t i c i p a t e s  that Corps rockplovinp permits  nay be 
sought f o r  t h e s e  a d d i t i o n a l  wetland areas if  penits a r e  issued f o r  the  a r e a s  
covered by t h i s  p r c p s e d  de temina t ion .  

Other  nearby East Everglades p r a i r i e  wetlands might a l s o  be expected to  cane 
under i n t e n s e . p r e s s u r e  f o r  a g r i c u l t u r a l  d e v e l o p n t  i f  rockplowins is a l l a r c c  
to convert  t h e  Ren, Becker and Senior  Corp. sites. For e x a r ~ l e ,  a p p r o x i ~ t e l y  
5C5 a c r e s  of muhlyprass-sawgrass wetlanas between the Ren and Senior  Coq. s i t e s  
were s u b j e c t  t o  p a s t  rcckplowins proposals  which were later e i t h e r  withdrawn 



or rejected on procedural grounds by the Corps. In addition, approxinately 
2,000 acres of pri  vately-wned rruhlygrass wetland prairie,  very similar i n  natdre 
to  the Ren, Becker and Senior Corp. wetlands are located i n  Sections 5, 6, 31 anc 
32, adjacent and north of the Ren and Becker wetland s i t e s ,  south of St; 168th S t .  
(Richmnd Drive ) and east of S. 237nd Ave. An additional 2,  000 acres of s i m i l a r  
mhlygrass wetland prairies exist along the northwest perineter of the 8.5square 
mile East Everglades residential area north of S r J  168th St .  EPA Region IV 
anticipates that these additional muhlygrass wetland zra i r ies  ( total ins approxi- 
mately 5,000 acres) would come under intense agricultural developmnt pressure, 
if the current rockplowing prcposals were authorized. The potential cmulativt: 
loss of an additional nearby 5,000 acres of s in i lar i ly  classed wetlands would 
be d e v a s t a t i ~  t o  the ecolcgical i n t q r i t y  of the East Everslades ecosystel;. and 
the eastern border of EPJP, anc Region IV feels  that loss of these wetland 
resources would not be i n  the public interest. 

V. Public Hearing 

The public hearing held i n  Honestead, Florida, on 1;over:Ler 18, 1987, provided 
the forur~ by which a broad spectrum of public and private agencies/interests 
expressed the i r  views on R q i c n  IV's prqjcsed 404(c) deternination. Intrcductcy 
remrks on the p u ~ o s e  of the public hearins and 404(c) ;;r,edures were provi~ed 
by the Hearing Cfficer A 1  Sr,ith, Deputy Lirector, tJater Flamgenent Division, EPA 
Resion I\ .  rlr. Srrith provided a brief explanation of the S~.ction 404 y rq ran  
and indicated that EPA would be discussin5 the environnentai asi~ects of rockp1oc;- 
ing the Rer,, Becker and Senior Coq. s i tes .  Technical in fomt ion  and personal 
views on potential impacts of rockplck~in~ the s i t e s  were requested. tlr. Smith 
introducted Iir. Lawrence Eieville, EPA R-ion IV A s s i s t a n t  Re~ional Counsel, who 
providec the audience w i t h  a brief presentation resarding legal aspects of the 
404(c) procedures aM possible EPA regional reca;~.nen&tions. rlr. heville pointed 
out that  the proposed 404(c) deternination applied specifically t~ rocicplo~~in~ 
of t h e  Rem, Becker ana Senior Coq. sites and aid not p r o p e  the total  prohibi- 
tion of other types of potential future f i l l i ng  of these propr t ies .  In finishink 
his  carnents, Fir. Neville introduced Eric Hughes, EPA's project officer for these 
proceedings. 

lir. Hushes described the eco lq ica l  values of the three wetland properties, 
provided the audience with a brief historical accarnt of =A's  procedural involve- 
ment w i t h  the Ren and Senior Corp. pernit applications, and explained LPA's 
rationale for  ini t iat ing the 404 (c )  action. Ulrins tt. Hughes ' presentation, 
color s l ides were sham t o  the audience shcuirq ground and aerial  photographs of 
the Pen, Becker and Senior Corp. s i tes .  Also during his discussion of EPA's 
concerns with m u l a t  ive iwac t s  to East Everglades wetlands , t lr. Hughes exhibi tec 
seven large aer ia l  photo m a i c s  of the East Everglades area, date2 1956, 197i, 
1982, and 1985. 



Plr. Hughes described t h e  rockplowing process anc inc ica ted  t h a t  EPA Region Ii' 
f e l t  t h a t  e l iminat ion  of t h e  f i s h  and w i l d l i f e  wetland funct ions  provided by 
the  sub jec t  432 a c r e s  of wetlands would r e s u l t  i n  unacceptable aaverse environ- 
mental e f f e c t s .  tlr. Hughes described t o  t h e  audience, using Exhibi t  1, a l a r g e  
1985 co lo r  i n f r a r e d  a e r i a l  photo mosaic of t h e  East Everglades, a t  a scale of 
one inch equals  1,200 f e e t ,  t h e  loca t ion  of t h e  1,030-acre Senior  Corp. rockplow- 
iny app l i ca t ion ,  and pointed o u t  the loca t ion  of t he  307-acre a r e a  t h a t  t h e  C o q s  
author ized ,  with no EPA o r  F7,S ob jec t ion  f o r  rockplcuing i n  August 1987. Shmn 
on Exhibi t  1 were the loca t ion  of the Rerl and Becker sites a s  w e l l  a s  the l o c a t i c ~  
of o t h e r  rocky lwiny  proposals  t h a t  had been p e m i t t e d ,  denied o r  withdrawn d u r i n ~  
the p a s t  10 years .  flr. Hughes a l s o  pointed out  on the e x h i t i t  the loca t ion  of t he  
approxinate  400-acre wetland which Senior  COG. withdrew f ror .  its rockg lcwi3  
appl ica t ion .  F ina l ly ,  he i d e n t i f i e d  t h e  loca t ion  of the remaining 312 ac res  of 
Senior  COQ. wetlands involved i n  t h i s  404(c)  ac t ion .  tir. Hughes s t a t e d  t h a t  
nurnerous EPA and FIS inspec t ions  of t h e  ker., Becker and Senior  Corp. sites dur ins  
the s m e r  wet season c o n f i n e d  t h e  presence of s tanding  water i n  t h e  s o l u t i o n  
holes.  These inspec t ions  a l s o  confinled t h e  presence of a t h i n  periphyton ( a l g a l )  
n a t  over  much of t h e  wetland s u r f a c e  and t h e  presence of lcwer t r c p h i c  l e v e l  focd 
organisms such a s  c r a y f i s h ,  minnows, tadpoles ,  f rogs ,  s n a i l s  and aqua t i c  in sec t s  
i n  t h e  s o l u t i o n  h o l e s  and willw head t r e e  i s l ands .  

In h i s  d iscuss ion  of cumulative impacts, 1;r. Hushes indicat.:cl t h a t  wetland l o s s e s  
i n  t h e  Everglades dra inage  basin were of g r e a t  concern t o  €'>A (Figure 11-1 3 ) .  
Usins t h e  1956, 1972 and 1965 a e r i a l  photo mosaics of the East Everglades, 
Plr. Hughes pointed ou t  l a r g e  a reas  of wetlands which have k e n  lost t o  urban and 
a g r i c u l t u r a l  developrent.  f ~ r .  Hushes s t a t e d  t h a t  over 1 mi l l i on  ac res  of fresh-  
water wetlands had been l o s t  f r m  the n i c  1550's t o  t h e  c i a  1970's i n  F lo r ida ,  
with n c s t  of t he  l o s s e s  o c c u r r i n ~  i n  t h e  Everglades-Kiss ime River basin. 
Lietland conversion to  a g r i c u l t u r e  accounted f o r  79% of F l o r i a a ' s  f reshwater  
wetland losses. Flr. Hughes inciicated t h a t  over  t h e  p a s t  75 years ,  ap;,roxinatt.ly 
700,000 a c r e s  of  Everglades have been converted t o  a ~ r i c u l t u r e .  Using t h e  19C2 
MDSAT photo of south F lo r i aa  (Exhibi t  7 ) ,  tir. H u ~ h e s  pointed o u t  t h e  yrofounc 
adverse changes t h a t  have occurred t o  t h e  Everglades. !lr. Hu@es noted RS 's 
es t imate  t h a t  8,000 a c r e s  of t h e  20,000 a c r e s  of p r i v a t e l y  w n e d  E a s t  E v e r ~ l a d e s  
wetlands on t h e  e a s t e r n  border  of ENP have been lost through man's a c t i v i t i e s  
d u r i n ~  the past two decades. tlr. Hushes indica ted  EPA's concerrs t h a t  pemittifi& 
t h e  r d p l w f n g  funct ional  wetlands a t  t h e  Ren, Becker and Senior  CoQ. sites 
would be viewed as precedent  t o  s t i m l a t e  f u t u r e  rockplcwi% of approxinately 
5,000 acres of adjacent  s i m i l a r  type p r i v a t e l y a r n e d  p innacle  rock East  Everglaces 
w e t  lands. 

Ilr. Edward T. "Red" Heinen, fonner  Chief of EPA P.qion I V ' s  Liarine and Es tuar ine  
Branch, concluded t h e  Region's p re sen ta t ion  a t  the hear ins .  Ilr. Heinen p i n t e c  

o u t  t h a t  t h e  Everglades *River of Grass* is an ecolgical s y s t e n  of na t iona l  and 
even i n t e r n a t i o n a l  importance. rlr. Heinen asked t h a t  t h e  E a s t  E v e r ~ l a d e s  be 
viewed i n  p rcpe r  perspec t ive  with t h e  Everglades systerr., a s y s t ~ .  undt.r;join: 
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massive a l t e r a t i o n  throughout the  drainage basin, which s t a r t s  in  the v ic in i ty  
of Orlando, Florida. EIr. Heinen indicated the EPA hoped t h a t  i t ' s  404(c) East 
Everglades ac t ion would a c t  a s  a ca ta lys t  t o  encourage federa l ,  s t a t e  and loca l  
governments and Everglades property owners t o  solve the  prcblerm of coq+etinc 
land and water uses in  the Everslades drainage basin. 

Following the  EPA R e ~ i o n  I\ presentat ion,  o r a l  c o m n t s  were s o l i c i t e d  f r m  tile 
af fec ted  property w n e r s .  Attorney Anthony J. O'Donnell, spoke on behalf of 
Senior Corporation. No comments a t  the  public heari% were made by any represent- 
a t i v e  of the  Fan o r  Becker proper t ies .  

fIr. G'Donnell objected t o  EPA's Exhibit 1, pointing out  t h a t  it shcwed 72G acres 
of Senior C o q .  land when rockglcwins was o r ig ina l ly  proposed, not the  current  
312-acre proposal which la-.  Hushes had outl ined i n  h i s  discussion. I l r .  C'Corfiell 
indicated t h a t  Senior Corp.'s Exhibits A+? were a series of managerent plans,  
s t u c i e s  and conclusions f r m  exper ts  concerning t h e  East Everglades which he s a i c  
had been iynored by EPA. Amonc; those exh ib i t s  was the  198C Proposal E a s t  Ever- 
glades fianagenent Plan (EP1P) which was p a r t i a l l y  funded by EPA under the  CI.A1s 
208 planning grogran and port ions of t h e  1985 E a s t  Everglades-EhT Resource Plan- 
nincj and 1;anagenent I ~ l e n e n t a t i o n  Plan, a s t a t e  plannins process which a r c 4  
other  things does not object  t o  rockplcwins of the e n t i r e  1.030-acre Senior Corp. 
property. tlr. G'Donnell claimed t h a t  EPA was ignorins thes+ e a r l i e r  plamincj 
e f f o r t s  by p r q ~ o s i n g  its 4C4(c) ac t ion a t  Senior Corp. pro&.crty. Ilr. G'Connell 
c isasreed with EPA's evaluation of c w u l a t i v e  i rpac t s  i n  t h c  East Everglades and 
t h e  precedent ia l  e f f e c t  of authorizing the rockplowins of Senior Corp. wetlands 
on s i m i l a r  type nearby p r i v a t e l y a e d  wetlands. Plr. G'Lomell indicated t h a t  
recent  governrent purchases of wetlands i n  the E a s t  Everglades would protec t  E:;F 
f r c r ,~  fu tu re  c u m l a t i v e  wetland l o s s  impacts and t h a t  rockglwing of wetlands 
wi th in  one mile west of the  L-311$ levee/canal would not r e s u l t  i n  fu tu re  cumla-  
t i v e  wetland impacts t o  East Everglades wetlands. H e  s t a t e d  t h a t  large port ions 
of t h e  Taylor Slough wetland drainage has recently been purchased by the  governtent 
and t h a t  t h e  e a s t e r n  edc,e of the Taylor Slough does not extend onto Senior C o q .  
P r o P r t Y  

Mr. O'Donnell indicated that Senior Corp. f e l t  t h a t  because it had sold  approxi- 
mately 80 to 90 percent of its East E v e r ~ l a d e s  wetland proper t ies  t o  the S t a t e  
i n  recent  years, t h e  cumulative inpacts  of rockplawing the  remin ing  1,030 acres  
of wetlands it wns should not  concern EPA. Mr. CIDonnell s t a t e d  t h a t  Senior 
Corp. f e l t  t h a t  its sale of wetlands to t h e  S t a t e  and its concession i n  renovinc 
400 acres of wetlands from its rockplwing p r q o s a l  were s u f f i c i e n t  to allw 
a g r i c u l t u r a l  use of  t h e  balance of its wetland p r q e r t y .  Fir. O1Lomell also s a i c  
t h a t  den ia l  of rockplowing a t  Senior Corp.'s yrcperty,  wcula deny a l l  reasonaLle 
benef ic ia l  use of the 312-acre wetland site, which he described as a drained area. 
Mr. O'mmell asked why EPA had decideo to i n i t i a t e  a 4C4(c) ac t ion of Senior 
Corp. 's 312-acre wetland prcperty and not sanewhere else i n  t h e  East Ever~ lades ,  



and he  questioned EPA's determination t h a t  the 312-acre site, exc lus ive  of 
willow heads t h a t  would be preserved,  had any f i she ry  o r  r ec rea t iona l  value. 

A f t e r  c i t i n g  t h e  importance of Mae  County a g r i c u l t u r e  t o  t h e  na t iona l  i n t e r e s t ,  
Mr. O'Gonnell requested t h a t  EPA withdraw its prcposed d e t e n i n a t i o n  t o  p r c h i b l t  
rockplowins a t  the  Senior  Corp. site. Ilr.  G'Donnell c i t e d  a l e t t e r ,  dated 
Novenber 18, 1987, s u M t t e d  by Mr. Harold Cobb, Senior  Corp.'s consul t ing  ens i -  
neer ,  which responds point-by-point t o  EPA Region N's proposed de tern ina t ion .  

F o l l w i n g  Senior  Corp.'s presentat ior , ,  t h e  f o l l w i n g  persons a l s o  spoke a t  t h e  
p u b l i c  hear ins :  

(1) Ilr. Tim Caniel,  r e p r e s e n t i n ~  F lo r i aa  S t a t e  Representative, John Cos~rovt. ,  
made a s h o r t  s t a t e r e n t  i n c i c a t i n s  Reixesentat ive Cosgrove's i n t e r e s t  i n  
t h e  proljosec 404 ( c )  ~ r x e e d i n s s .  

( 2 ) Plr. Robert Arnsberger, Ass i s t an t  Superintendant f o r  Everglades IJational 
ParK (EIiP), spoke on behalf of t h e  E?;P S u p r i n t e n d e n t ,  l i ichael  Finlef . 
flr. A r n s k r g e r  expressed ECF concerns r e l a t i v e  t o  continuing ~ u r ~ u l a t i v e  
l o s s e s  of wetlands near t h e  eas t e rn  border of EKP. Ir expressing E:;P1s 
s u p p r t  of EPA Region I V ' s  4G4(c) ac t ion ,  fir. Arnsaerger cited s e c t i o n s  
of the  404(b) (1) Guiael ines 140 CFR 230.10(c) and 23C.I l(g)  J p r t a i n l n ~  
t o  s i g n i f i c a n t  d q r a d a t i o n  of t h e  waters  of t he  U.S. an3 considerat ion 
of cumulative i r ,pacts .  Plr . Arnsberger exyressed concerns t h a t  p e m i  tt  in^ 
rockplcwins a t  t h e  Rer:,, Eecker and Senior  Corp. sites would be precedent 
s e t t i n 5  and would lead  t o  a d d i t i o n a l  conversions of East Everglades wet- 
lands to  a ~ r i c u l t u r a l  use. tlr. Arnsberger c i t e d  t h e  1980 Dade County 
East E v e r ~ l a d e s  208 r epor t  t h a t  s t a t e d  t h a t  w i l d l i f e  h a b i t a t s  a r e  contin-  
uous b e t w e n  EIJP a x  t h e  East  Everglades and t h a t  mobile w i l d l i f e  p g u -  
l a t i o n s  move f r e e l y  back and f o r t h  between ENP and t h e  East Everglades. 
1.r. Arrsberger  pointed o u t  t h a t  a n i n a l  populat ions which u t i l i z e  E13P a r e  
danayed when pe r iphe ra l  wetlands i n  t h e  East  Everglades, which Park animals 
u t i l i z e ,  a r e  eliminated and converted to  a g r i c u l t u r a l  f i e l d s ,  Ilr. Arnsberger 
s t a t e d  t h a t  conversion of t he  Ren-Decker-Senior Corp. wetland sites to a s r l -  
c u l t u r a l  f i e l d s  would be cont rary  t o  t h e  i n t e n t  of t h e  CIA. A t  t h e  end of 
l lr .  Arnsberger 's p resen ta t ion ,  the  EPA hearing o f f i c e r  asked hi12 ibout the  
208 plan.  tlr. Arnsberger indica ted  t h a t  t h e  208 p lan  he  discussed was one 
and the sane as t h e  p r q o s e d  1980 Daae County EEflP and prepara t ion  of which 
was p a r t i a l l y  funded by EPA. This is t h e  sm docunent t h a t  1.lr. O'Lonnell, 
a t t o r n e y  f o r  Senior  Corp., r e f e r r e d  t o  as the EPA study. 

( 3 )  fir. Joe C a r r o l l ,  F i e ld  Supervisor  of t he  U.S. Fish  and Lri ldl i fe  Serv ice  ( F r z )  
o f f  i c e  i n  Vero Beach, F lor ida ,  spoke as a r ep resen ta t ive  of Jams r3. P u l l i x . ,  
Jr., Regional Direc tor  of t h e  FhS, i n  s u m r t  of t he  proposed 404(c)  de ter -  
minat ions.  tir. C a r r o l l  s t a t e d  t h a t  t h e  R;S had ccmented  t o  the Corps of 



Engineers on nurr,erous East Everglades developnent prcposols durin~ the 
past 10 years and that FZ5 reconmenaations frequently requested the 
preservation of valuable wetland resources. Yet, he noted, large areas 
of wetlands i n  the East Everglades have been eliminated desbite FZJS 
involvement i n  the Section 404 program. Elr. Carroll cited historical 
wetland losses and degradation of the Everglades and specifically noted 
that 8,000 acres of the 20,GOO acres of sawgrass marsh south of Tamiar.~i 
Trail i n  the East Everglades, east of EIJP, had been lost i n  the past 
two decades. flr. Carroll stated that the Rent Becker and Senior Corp. 
si tes had been u s e d  ky the federally endangered Floriaa Panther. He 
also indicated that FZ,S is concerned that i f  EPA allwed rockplwing of 
the 312-acre Senior Coq. tract that the remainirg adjacent 400 acres of 
Senior COT. wetlands would soon be ~ro2osed for rockplcr~lng, and assertec 
that the rer,,tinin~ East Everglades wetlands are a valuaSle public resource 
that continues to be destroyed a t  an alarming rate. [ir. Carroll inaicated 
that the R S  had begun planning a cumlative irpact analysis stuay of the 
East Ever~lades i n  cooperation wi th  EPA and the COGS. 

( 4  !Is. R e ~ t e  Skinner spoke as a representative of the Florida Departrent of 
Natural Kesources (DLuR), Givision of Recreation and Parks. 11s. Skinner 
expressed Florida DE;rR1s support for EPA Region IV's prn!>csed 404(c) ueter- 
 ina at ion. tls. Skinner said that DriR i s  concerned h u t .  continued westward 
expans iofi of agriculture and developnent tcwards the Stace-wned lands 
purchaseu for the protection of Evercjlaaes flora and fc~na. She pointed 
out thet these State-ck~ned lands are adjacent to  the Senior Coq. prcperty 
and one mile west of the Ren and Lecker sites. 

( 5 )  Plr. Brian Barr~ett, representing the State of Floriaa Gar:e and Fresh irater 
F i s h  C m i s ~ i o n ,  expessed the Cmission's support for EPA E.egion ILts 
proposed 404(c) determinations. rlr. Barnett stated that the rocky Glades 
muhlygrass-sawgrass prairie present a t  the Ren, Becker and Senior Corp. 
s i tes  is an inportant c e n e n t  of the habitat heterqeneity of the East 
Everglades, essential to the maintenance of the rich diversity of wildlife 
found i n  the area. M r .  Barnett pointed out that the nuhlygrass-sawgrass 
prairie provides wading bird forage area during the wet season when water 
i n  the deeper marshes and sloughs is too deep. rlr. Barnett cited the use 
of the Ren, Becker and Senior Corp. si tes  by endangereo species, and 
expressed concerns about m l a t i v e  losses of East Everglades wetlands and 
the precedent that would be set  if these 432 acres of wetlands were wrrr,it- 
ted for rockplwing. llr. Barnett cited the considerable State and federal 
resources which are beins dedicated to  hydrologically restorins portions of 
the Everglades and inaicated that rockplwing of valuable East Everglades 
wetland concurrent w i t h  these restoration efforts should not be permitted. 

( 6 )  Flr. Jack Campbell, Chairman of South Dade Soil and Later Conservation L i s -  
t r ic t ,  then sl;ske i n  oppmiticn to the ~ropmed 404(c) deterrinations. 



b:r. C a r ~ b e l l  s t a t e d  t h a t  he had served on the  Cade County East Everglades 
208 C m i t t e e .  flr. C q b e l l  s a i d  t h a t  the  federa l  yovernr.lent and even the 
S t a t e  g o v e m n t  were ignoring the  2G8 plan, pertaining t o  areas t h a t  
were allowed f o r  agr icu l tu re  unaer the  plan. flr. Carpbell indicatea t h a t  
the  Rerr,, Becker and Senior Corp. sites were i n  t h e  20C plan ' s  areas  
delineated f o r  a g r i c u l t u r a l  developrent. Mr. Campbell questioned infer-  
ences t h a t  Scuth Cade County agr icu l tu ra l  a c t i v i t i e s  a r e  degrading water 
q u a l i t y  and c i t e d  groundwater s tud ies  f r m  the East Everglades agr icu l tu ra l  
a reas  t h a t  found no evidence t h a t  ag r icu l tu re  was causing such d e r a d a t i o n .  
Ilr. Carapbell questioned the  e c o l q i c a l  v i a b i l i t y  of t h e  Ren, Becker a m  
Senior COT. wetlands due t o  the  sites ' proximity to  ex i s t ing  agr icu l tu ra l  
a r e a s ,  and sa id  t h a t  the East Everc,lades t rop ica l  grove a reas  were h i ~ h  
qua l i ty  hab i t a t  f o r  b i rds ,  r abb i t s  and the Florida Panther. 

( 7 )  flr. Joe Podgclr, Chaiman of the Daae County Chapter of Friends of the 
Everglades, spoke next. !.Ire Podgor reviewed Congress's recognition of t h e  
value of wetlands when it passed the  1972 Later  Pollut ion Control A c t  with ' 

the goal of r e s to r ing  and r a i n t a i n i x  the  i n t e g r i t y  of t h e  waters of t h e  
U.S. He questioned the  ef fec t iveness  of the federa l ,  s t a t e  arid county 
governments h i s t o r i c a l  recorc of protec t ing Last Everglades wetlands, and 
s t a t e d  t h a t  wetlands protec t ion p r q r a m  a r e  not work!, g.  [ir. Podyor 
c r i t i z e d  the  Jacksonvil le  Corps L i s t r i c t  f o r  not e f fec t ive ly  irrglerrentins 
the recormendations of R S  on Section 404 p e r d t t i n g  matters. flr. Podr,or 
c i t ed  1on;-tern trenas i n  Daae County whereby wetlands have been convertsc 
t o  a ~ r i c u l t u r a l  areas  which a r e  then converted t o  urban uses. rir. P o d ~ o r  
s t a t e d  t h a t  t h e  publ ic  i n t e r e s t  would not be served by rockplwlng the  Rer,,, 
Becker and Senicr  Corp. wetlands or by providing irproved drainaqe i n  t h i s  
area  f o r  the  East Everglades. flr. Podyor s t a t e d  t h a t  the re  was no avai l -  
a b i l i t y  t o  provide on-si te  mi t igat ion to  o f f s e t  e n v i r o m n t a l  inpacts  of 
rockplcwirq t h e  subject  wetland sites, and he noted t h a t  ssving a por t ion  
of the  wetlands to m i t i ~ a t e  the loss of the  renaining wetlands a t  the  
property is no nit icjat ion a t  a l l .  rir. Podgor c i t e d  ongoing e f f o r t s  t o  
hydrological ly restore the Everglades indicat ing t h a t  rockplwing the 
Ren, Becker and Senior Corp. sites would prevent t h e  res to ra t ion  of Taylor 
Slough. Plr. Podgor expressed concerns t h a t  f u t u r e  s i t i n g  of public drink- 
ing water w e l l f i e l d s  i n  t h e  East Everglades could be adversely af fec ted  by 
a g r i c u l t u r a l  operations. I l r .  P o d ~ o r  requested expanded s tud ies  of ag r i -  
c u l t u r a l  e f f e c t s  on groundwater q u a l i t y  . I l r  . P o d ~ o r  concluded by s t a t i n g  
the support of Friends of the E v e r ~ l a d e s  f o r  EPA Region I V ' s  t r o p c e d  
404(c)  determinations. 

( 8 )  Mr. Llillian Lewis, represent in^ the  Everglades Recreation and Protect ion 
Society,  s t a t e d  t h a t  h i s  soc ie ty  was concerned with f i s h  and w i l d l i f e  
p o p u l t i o n s  i n  t h e  Everglades and questioned why t h e  LeparUrwlnt of I n t e r i o r  
allowed o i l  explora t ion and production i n  t h e  Bis Cypress Preserve, arid 



was not concerned about a flcwing mineral s p r i n ~  a t  Chehika State Park i n  
the East Everglades. 

(9) D r .  Bernard Yokel, President of the 35,OGO-nenber Florida Audubon Society, 
agreed w i t h  EPA Rqion IV's proposed 404(c) detemination for the Ren ano 
Senior Corp. properties and supports EPA's efforts  to protect wetland 
resources by prcspective exclusion, as  w i t h  the Becker s i t e .  D r .  Yokel 
discussed the high quality of the East Ever~lades for  wildlife habitat, 
i n  sp i t e  of its part ial ly altered nature due to  development. Cr.  Yokel 
expressed Florida Audubon's concerns with cur,ulative irqacts t o  East Ever- 
glades wetlands and the precedential effect of pemitting rockplwing a t  
the Reo, Becker and Senior Corp. s i t e s .  He said that  Florida Aucubon f e l t  
that the subject wetland properties should be in public mnership t o  pro- 
tec t  the exis t  ins wetland resources and EIG. 

( 10 I l r .  l lanley Fuller, President of the Florida I:ildlife Federation (F1P 1, 
indicated that  the R;F concurred with the t:ational Idildlife Federation 
(ME) i n  supportins EPA Region IL's prcposed 404(c) deteminations. 
flr. Fuller stated that  due to  his torical  losses a d  degradation of Ever- 
glades wetlands, FIB feels that the hishest and best use of East EvarcJades 
wetlands is as wetlands. R;F feels that continued 12rr cf East Ever~lades 
wetlands is not i n  the public interest.  

(11) Plr. Karsten R i s t  of the Tropical Audubon Society then indicated that he 
had semed on the 1985 East Ever~lades Planning arid rlana~enent Camlttee 
which approved rockplokin~ within one n i l e  west of the L-3Ui canal/levee. 
T r o ~ i c a l  Audubon has becane aware that  l o c d l  agricultural interests  were 
attergting t o  have water levels lowered in the L-31rd canal t o  improve 
drainage. Therefore, tlr. h i s t  indicated that the Auaubon Society hhd 
detemined that  additional rockplwing of East Ever~lades wetlands vo"lc 
resul t  i n  additional agriculturally-related requests for  more dra ina~e.  
The Audubon Society believes that  a ccnplete hal t  of rockplcwing is 
necessary t o  protect UiP. tlr. R i s t  s tated that the new propased west 
Dade wellfield could affect  the East Everglades and therefore water 
conservation. He stressed that no additional drainage was required. 
Ilr. R i s t  s u h i t t e d  to the EPA Records Clerk a resolution by the Board of 
Cirectors of the Tropical Audubon Society, dated hovenber 10, 1967, u r h i n ~  
the s ta te ,  federal and local wetland pemit t ing agencies t o  pemit  no new 
rockplowing in  the E a s t  Ever~lades and purchase functional E a s t  Everslaaes 
wetlands. 

(12) f.liss Beth Ann B r i c k ,  representing the 2,100%1enber Iliani Group of the 
Sierra Club, noted that the valuable f i sh  and wildlife habitat, groundwater 
recharge, water purification and water storage characteristics of East Ever- 
plades wetlands make then wetlands worth protecting. tliss B r i c k  stated 
that  loss of East Ever~lades wetlands represents a s i ~ n i f  icant and ~nacce;t- 



a b l e  loss which would not be i n  t h e  p u b l i c ' s  i n t e r e s t .  She s t a t e d  t h a t  t he  
S i e r r a  Club urged EPA Region I V  t o  follow throush with its in t en t ion  t o  
p r o h i b i t  t h e  rockplcwing of t h e  Ren-Becker-Senior Corp. wetlana sites. 
Miss B r i c k  a l s o  sukn i t t ed  t o  the  EPA Records C l e r k  a reso lu t ion  f r m  the  
Executive C a m i t t e e  of t h e  rliani Group of t h e  S i e r r a  Club, dated Noverh r  16, 
1987, urging EPA t o  make a f i n a l  d e t e m i n a t i o n  t o  p roh ib i t  rockplowing a t  
t h e  Ren-Becker-Senior Corp. sites. 

(13)  Ils. A l i ce  Liainwright spoke next  a s  a representa t ive  of the s i x  Southeast  
F lo r ida  Chapters of t h e  lu'ational Audubon Society,  a c o a l i t i o n  of approxi- 
mately 10,000 menbers. Ms. L;ainwri@t s t a t e d  t h a t  t h e  Audubn Society 
be l i eves  EPA Recjion I V ' s  poposed  404(c)  d e t e m i n a t i o n s  r e l a t i v e  t o  t h e  RerL 
and Senior  Corp. rockplcwins proposals  a r e  based on sound ecologica l  ~ r m n d s .  
Ils. Kainwriyht s t a t e d  t h a t  t h e  Audubon Socie ty  f e e l s  t h a t  East  Everglades 
rockplowincj, and t h e  a t t endan t  d r a i n a ~ e  reques ts  would have an  adverse 
inpac t  on water s u ~ p l y  t o  EtiP. f l s .  l J a i n w r i ~ h t  c i t e d  t h e  h i s t o r i c a l  90% 
dec l ine  of wadin5 b i rd  popula t ions  u t i l i z i n g  EriP. She a l s o  c i t e d  t h e  
s ic jn i f icant  e c o n m i c  irgortolnce of €:;PI t he  t h i r d  l a r g e s t  park administrated 
by t h e  Park Serv ice ,  poin t ing  ou t  t h a t  it is t h e  na t ion ' s  only sub t rop ica l  
na t iona l  park. 1 Is. \;ainb,ril;ht quoted s t a t  i s t i c s  indica t ing  t h a t  t h e  E:;P 
had 762, 000 v i s i t o r s  i n  1986. !Is. Lainwright a l s o  e x k t ~ s s e d  concerns with 
a g r i c u l t u r a l  drainage ir,~;acts t o  t h e  Clscayne Aquifer, ','I+ s o l e  socrrce of 
rliami's dr inking  water  supply. 11s. Liainwright f in i shed  'ler s t a t e r e n t  by 
s t a t i n g  t h e  Audubon Soc ie ty ' s  p o s i t i o n  t h a t  EPA should render f i n a l  404(c)  
de t e rn ina t ions  t o  p r o h i b i t  rockplowins a t  the Rer, and Senior COT. sites. 

( 1 4 )  !lr. f l ichae l  Chenwi th ,  Presicient of t h e  Izaak Kalton Leawe of F lor ida ,  
c i t e d  F l o r i c a ' s  recent  experiences with water q u a l i t y  degrxla t ion ,  w r t i c -  
u l a r l y  i n  Lake Okeechobee. flr. Chencwith expressed concerns about t h e  
r e l a t i o n s h i p  between F l o r i d a ' s  loss of wetlands and recent  trenris i n  state- 
wide reduct ion  i n  r a i n f a l l  and f lcws i n  t h e  s t a t e ' s  mjor freshwater  s p r i q s .  
Fir. Chenwi th  s t a t e d  t h a t  a l t e r a t i o n  of na tu ra l  r a i n f a l l  and evakoration 
processes  were r e l a t e d  to  l a r g e  s c a l e  loss of wetlands. Fir. Cherlwith s a i d  
t h a t  the Corps had f a i l e d  to adequately eva lua te  the cumulative iwacts 
of Everglades wetland losses, and r e f e r r e d  to  h i s  unsuccessful r eques t s  t o  
t h e  Corps to prepare  an Environmental I q a c t  S t a t e r e n t  eva lua t ing  cumla- 
t i v e  Everglades wetland losses. !lr. Chencwith s t a t e d  t h a t  t h e  Izaak ha l ton  
League supported EPA R q i o n  I V ' s  proposed 404(c) ac t ions .  

(15 )  David Livingston, a p r i v a t e  c i t i z e n ,  b r i e f l y  u r ~ e d  EPA to ~ r o h i b i t  rockplow- 
i n s  a t  the Ren, Becker and Senior  Corp. sites. Fir. Livingston 's  s t a t enen t  
concluded t h e  main hea r ing  presenta t ions .  

The hear ing  o f f i c e r  then allowed t h e  audience t o  make b r i e f  r e b u t t a l  s t a t e m n t s .  



The f i r s t  rebuttal statement was made by fIr. P,od Jude of the liiami Grcu~ of tk.e 
Sierra Club. Flr. Jude challenge? Senior Corp. 's contention that its rockglcwirv; 
application was in canpliance with the EDIP. tlr. Jude indicated that new 
information regarding Florida Panther utilization of the 404(c) s i tes  and the 
potential need for additional drainage to f a n  these areas made agricultural 
deve lopnt  of these wetland areas inappropriate. Mr. Jude also pointed out 
that the EEfiP requires federal permits to be secured before any project is 
deemed consistent with the Plan. 

The next rebuttal statement was provided by Herbert Brian, Professor of Horti- 
culture a t  the Tropical Research and Education Center, University of Florida, 
in Hmestead. rlr. 6rian stated that rock~lowing i n  the East Everglades had been 
ongoins since the 1950's and without rockplwinc,, agriculture would not exist 
in the East Everglades. he said that south Dade asriculture puts 1.5 billion 
dollars a year into the economy and provides 1U0,000 jobs. b~r .  Brian stated 
that rockplwing wetland areas, that were adjacent to existing agricultural 
fields, would not adversely impact enaansered swcies. llr, Brian stateu that 
there .was 2lenty of water for both acjriculture and ErG, and stated that new 
technolcqy i n  agriculture protects water quality. 

The next rebuttal statenefit was made by fir. Earl Kippka, a r~ - .be r  of the Sitrra 
Club. F i r .  Kipl;ka stated that as a young nan he used to  hunt  i n  the East Ever- 
glades area and he contested Senior Corp.'s statecent that nc fish could be f ~ u n c  
i n  the pro?osed rockplowing areas. Ilr. Ki&ka stated that during h i ~ h  water 
perlois he had seen thousands of crayfish i n  the area. 

The las t  rebuttal staterent was nace by I!r. Brian who asked why the govermnt 
was a l l m i n ~  seismic testing associated wi th  o i l  exploration in the Big Cypress 
Preserve and why rock~lowincj 452 acres of East Everglades wetlands seecsd r&re 
important than stopping adverse ecological effects f m  o i l  eqloration and 
product ion. 

The   ear in^ 'Officer, A 1  Snith, thanked the audience for their participation i n  
the public hearing. Flr. Snith stated that i n  the event that Region I V  reamends 
the prohibition of rockplcwing a t  the Ren, Becker and Senior Corp. si tes,  the 
property wners would be provided the opportunity to  take corrective action prior 
t o  any final determinations. The public hearing was adjourned at  lG:45 p.m. 

VI. E v a l u a t i ~  ~f the Senior Corporation and Becker Positions on the 
Environmental Impacts of the PropSed Projects 

No ccmlents were received by EPA Region I V  on behalf of owners of the Henry Rem 
Estate s i te .  @ p i t i o n  on legal grounds to  the propxed Section 4G4(c) deter- 
mination on behalf of the wners of the Becker s i t e  was stated i n  le t ters  frcn 
Attorneys llarwin S. Cassel and Keal R. Toback shortly after  initiation of the 



ac t ion ,  a s  discussed i n  Sect ion II .C.(4)  above. On Decer;$er 3 ,  1967, Attorney 
llarwin S. Cassel  wrote to  EPA Region I V  i n  response t o  the F;egian's Octohsr 16, 
1987, p rqmsed  404(c) de tern ina t ion .  Mr. Cassel's Decemker 3, 1987, letter 
provided f i n a l  ob jec t ion  of h i s  c l i e n t s  to Region I V ' s  proposed 404(c)  de ter -  
mination to p r o h i b i t  rockplowing a t  t he  Becker site. Elr. Cassel  s t a t e d  t h a t  
h i s  c l i e n t s  f e l t  t h a t  EPA Recjion I V ' s  propor;ed 404(c) de tern ina t ion  should be 
withdrawn s i n c e  "the a f f i m a t i o n  of t h e  proposed determination w i l l  r e s u l t  i n  
rak ing  i t  impossible t o  secu re  any econcnical ly v iaSle  use  of the  land." 
tP. Casse l  indica ted  t h a t  h i s  c l i e n t s  f e e l  t h a t  a f f i m a t i o n  of t he  proposed 
404(c)  d e t e m i n a t i o n  is "nothing nore than a taking o r  condenr~ation of t h e  
property by admin i s t r a t ive  ac t ion .  " tlr. Casse l ' s  letter is e s s e n t i a l l y  a 
r e s t a t e r e n t  of concerns expressed i n  l e t t e r s  to EPA Region IV,  dated June 8 and 
June 17, 1987, frorr, Attorney Neal R. Toback, represent ing seve ra l  p a r t i a l  
property w n e r s  a t  t h e  iiarion Eecker, e t  d l .  prcperty.  

Peg ion I V  I s  response letter to 1.lr . Toback ' s correspondence, f ron Ass i s t an t  
Regional Counsel Lawrence Nevil le ,  dated J u l y  30, 1987, s t a t e d  i n  r e l a t i o n  to 
N r .  Toback's expressed concerns w i t h  "taking" t h a t  EPA's r e s p o n s i b i l i t i e s  unaer 
t h e  CIA to  " r e s t o r e  and m i n t a i n  t h e  chenical ,  phys ica l  anc! P.:;laical i n t e g r i t y  
of t h e  n a t i o n ' s  waters"  d i d  not g ive  EPA the resources o r  a u t i . > r i t y  t o  purchase 
j u r i s d i c t i o n a l  waters  i n  p l a c e  of t h e  adminis t ra t ion  of t h e  0;4. hPA disagreed 
i n  its J u l y  30, 1987, response letter, with t.lr. Toback's contention and l e ~ a l  
citations t h a t  susgested t h a t  EPA's r egu la t ion  of r o c k p l w i n s  a c t i v i t i e s  a t  t h e  
Becker s i te  cons t i tu t ed  a "taking" and required EPA o r  t h e  f e d e r a l  g o v e r m n t  t o  
purchase t h e  p r q e r t y .  EPA has c l e a r l y  inc ica ted  i n  its y r g o s e d  404(c) de ter -  
mination t h a t  Region I V  ~ r o p o s e d  to p r o h i b i t  only t h e  a c t i v i t y  of rockglwing a t  
t h e  Rem, Eecker and Senior  Coq.  sites and t h a t  o t h e r  less in t ens ive  ana aes t ruc-  
t i v e  land uses  could be a w l i e d  f o r  v i a  the  Sec t ion  464 p e r n i t  process. The 
Region f e e l s  t h a t  ou r  J u l y  30, 1987, r e s m n s e  to Ilr. Toback I s  l e t t e r  a p k l i e s  to 
blr .  Cassel's kcember  3, 1987, correspondence. 

A s  noted e a r l i e r ,  Senior  Corporation d i d  rake a presenta t ion  a t  t h e  pub l i c  hear-  
ing through its a t to rney ,  lilr. Anthony O'Donnell, anu s u h i t t e d  w r i t t e n  carrinents 
f r m  its consul t ing  engineer ,  fir. Harold Cobb, both a t  t h e  pub l i c  hearing and 
i n  a December 2, 1987, letter received by t h e  Region before the h e a r i w  record 
was closed.  The primary content ions  of Senior  C o q .  and t h e  Regian's response 
t o  then  a r e  s m a r i z e d  below. 

One of Senior  Corp. 's  content ions  i n  opposi t ion to t h e  Prqmsed 404(c) Detemina-  
t i o n  is that the proposed d e t e m i n a t i o n  is incons i s t en t  with t h e  Dade County 
East Everglades L l a n a p e n t  Plan (EDIP) and t h e  19&5 East  Everg;lades-EMP Resource 
Planning and tlanagement Comnittee Implementation Plan. R q i o n  N ackncMleages 
t h a t  t h e  Dade County EElP w a s  p a r t i a l l y  funded by t h e  Region under the Sect ion  
2G6 planning p rq ra r ; ,  of t h e  n.h. I n f o m a t i o n  produced in  t h e  p l a n  gave rise t o  
Dade County land use o r a i ~ n c e s ,  and mre s p e c i f i c a l l y ,  t h e  Csae County Eas t  
Lverglades zoning; overlay ordinance. Daae County adoptee a c a ; ~ r e h e n s i v e  



managerent plan f o r  t h e  East Everglades i n  1981. This p l an  designated various 
management zones f o r  the East Everglades area and t h e  County es tabl i shed allow- 
able land uses f o r  each zone. Although the  prcpmed plan  was p a r t i a l l y  funded 
by EPA, t h e  County's EPlP does not supercede EPA's r e s p o n s i b i l i t i e s  t o  inplement 
t h e  Sect ion 404( b ) (1 ) Guidelines while evaluat ing dzedge/f ill p r o j e c t s  in t h e  
East Everglades. While EPA f e e l s  t h a t  the  Dade County 1981 ERIP general ly has 
merit ,  the Agency w i l l  continue t o  conduct case-by-ase reviews of Eas t  Ever- 
glades wetland d redge / f i l l  p r o j e c t s  sub jec t  only t o  its r e s p o n s i b i l i t i e s  under 
the  f ede ra l  CTA Sect ion  404 program. The DERl letter dated November 13, 1967, 
responding t o  EPA Region IV ' s  proposed 404(c) determination s t a t e s  t h a t  t h e  
cu r ren t  proposal of Senior  Corp. t o  rcckplow 312 ac res  of funct ional  wetlands 
may be i n c o ~ s i s t e n t  wi th  the  County's mamgemnt p lan  due t o  unresolved q u e s t i m s  
r e l a t i n s  tc repired drainage and u t i l i z a t i o n  of the site by the Flor ida  Panther,  
as w e l l  as the  County's requirement t h a t  all fede ra l  permits be obtained. 

Relat ive t o  Senior Corp.'s content ions concerning EPA's unresponsiveness to t h e  
1985 East Everglades-ENP Resouroe P l a m i n ~  and Management C a m i t t e e  fmplementation 
Plan, Region I V  was not  a p a r t y  t o  nor is bound by the  1985 S t a t e  organized Plan. . 
EPA mst continue t o  inplement t h e  Sect ion 404 (b  ( 1) Guidelines while evaluat ing 
case-by-case rockplowing Sect ion  404 pemit applicat ions.  Where propcsals  t o  
r o d c p l w  funct ional  wetlands r e s u l t  i n  unacceptable and s i g n i f i c a n t  adverse 
impacts, EPA must @ice  t h e  Sect ion  4 0 4 ( b ) ( l )  Guidelines by r e c m e n d i n g  denia l  
of these  r cckp lcwiq  proposals ,  i r r e spec t ive  of County o r  S t a t e  l e v e l  planning 
and zoning documents. 

Another contention of Senior  Corp., expressed i n  both of E l r .  Cobb's l e t t e r s ,  is 
t h a t  the propcsed rock~ lowing  t r a c t  is not  appropriately terned a "wetland" and 
t h a t  the s i t e  is a drained msic p r a i r i e  under inf luence of the L-31N canal  
system to the  east of t h e  property.  Senior  C o q .  also s t a t e d  t h a t  t h e  area  was 
not  inundated. EPA Region IV f u l l y  supports  the  Jacksonvi l le  Corps District's 
j u r i s d i c t i o n a l  determination t h a t  t h e  Rem, Becker and Senior  Corp. sites are 
wetlands and t h a t  t h e  a c t i v i t y  o f  rodcplcwing is a regulated a c t i v i t y  requir ing 
an indiv idual  404 p e n i t .  Numerous f i e l d  inspect ions of t h e  Senior  Corp. site 
by EPA, RE, Corps and DW.1 b i o l o g i s t s  have confirmed that during the  summer wet 
season, water l e v e l s  i n  s o l u t i o n  ho les  are at or close to  t h e  ground surface. 
The presence of a t h i n  l a y e r  of periphyton over large a reas  of t h e  Rem, Becker 
and Senior  Corp. ground surface i n d i c a t e s  the  seasonal  water  l e v e l s  are a t  or 
close enough to  the ground surface t o  allaw graJ th  of the  periphyton a l g a l  
camnunity, which along wi th  t h e  dcminant macrcphytic ground cover, sawgrgss and 
muhlygrass , are camwnly recognized as wetland p l a n t  indica tors .  rhile Region I V  
acknawledges t h a t  hydraperiods of some p o r t i o m  of t h e  312-acre Senior  Cotp. s i te  
may be reduced somahat frem h i s t o r i c a l  leve ls ,  due to  t h e  proximity of t h e  L-3Pi 
canal  system, the  EPA Region I V  d e t e d n a t i o n  is t h a t  these  wetlands are func- 
tional and valuable and EPAts assessment of t h e  q u a l i t y  of t h e  mr Becker and 
Senior  Corp. wetlands are f u l l y  supported by DERM, nS, and ENP b io lag i s t s .  



Senior Corp. has maintained that the 312-acre wetland s i t e  is  a drained wetland, 
wi th  oiniml on-site wetland functions, no fisheries value, and that EPA has not 
s h w n  that these wetlands have any habitat value. Region I V  maintains our 
description of the vegetative and hydrolo~ic characteristics of the Ren, Becker 
and Senior Corp. s i tes  as well as our characterization of the East Everglaaes 
fauna present a t  the project s i tes  as prwided i n  the prwcsed detemination. 
Our vegetative, hydrolcgic and faunal assessments of the si tes have been 
sumr ted  by Cade Cwnty ,  R61 Florida Gane and Fresh Liater F i s h  Cmission 
and ENP biologists familiar w i t h  the project s i te ,  notwithstanding Senior Corp. 's  
ccnments that cur s i t e  characterizatiors are inaccurate. The Region has docu- 
nentea the presence of a forage fishery in the s i t e  solution holes and willow 
heads. The ~rcpcsed rockplowing would corpletely destroy the sawgrass-nuhly- 
grass wetland prairie-solution hole cor.plex as well as cany of the o n s i t e  
w i l l c w  heads which provide feediy,  re?robuction and refuge areas for the exist- 
ing fishery. EPA's  characterization of the Xer., Gecker and Senior Corp. s i tes  as 
"mhlygrass-sawgrass prairie wetlancs " is based on nunerous s i t e  inspect ions ~ade 
by EPA and other agency b io lq i s t s  who observed that the daninant £oms of wet- 
land mcrophytic vegetation a t  the s i t e s  i s  nuhlyyrass and sawgrass. Senior 
Corp.'s assertion that it has not been shwn that these wetlands have any habitat 
value is unsupported anc contrary to the biological expertise of a l l  of the 
involved county, s ta te  and federal environnental agencies as well as the descrip- 
tions of habitat value attributeci t o  nuhlygrass-sawcjrass pinrlacle rock prarrle 
provided i n  the EE2iP. 

Another contention of Senior Corp. is the ccrwny's deletion c ~ f  approxiriately 
426 acres of prcpostuj wetlanc rcckglwing on April 7, 1987, ensured that no 
unacceptable adverse effects would occur f r m  rockplckjing the balance of the 
property. EPA Region IV disa~rees  'ki th Senior Corp.'s rationale on this issue. 
Senior Corp.'s Qril 71 1987, pemit modification still requests authorization 
to  rockplok the rmainins 312-acres of functional wetlands, which EPA Re~ion I1 
has deterriined would result i n  unacceptable adverse i ~ a c t s ,  and is inconsistent 
w i t h  the Section 404(b)  (1 ) Guidelines. 

Senior Cow. has stated in its c o m n t s  to the graposed determination and a t  the 
public hearing that it disagrees with bgion N ' s  cumulative impact assessment 
and concerns with the potential precedential nature of authorizing wetland r c c k -  
plwing a t  the Senior Coq. si te.  Senior Corp. contends that EPA's concerns 
w i t h  cumlative loss of East Everglades wetlands should not pertain to the 
Senior Corp. s i t e  since the ccmpany has sold 80 to 96 gercent of its East Ever- 
glades wetland property t o  the State during the past few years, and therefore, 
rockplwincj the reminder of its wetland property would not cause significant 
adverse w l a t i v e  inpacts. Region I V  disagrees with Senior Coq.'s contention 
that E P A t s  concerns relative to ongoing cumulative losses of East Everglades 
wetlands are conjectural. Historical wetland loss trend stuaies in t h e  Ever- 
glades, as well as the Region's East Ever~lades wetlana aerial photo assessments 
f r m  1956 t o  1985, a l l  shad significant and progressive losses of East Everglades 



wetlands t o  a g r i c u l t u r a l ,  r e s i d e n t i a l  and i n d u s t r i a l  land uses.  EPA Region I V  
does not cons ider  t h e  s a l e  of funct ional  wetlands t o  governmental e n t i t i e s  a s  
i n  any way mi t iga t ing  t h e  adverse environmental e f f e c t s  of rockplowin5 o t h e r  
func t iona l  wetlands. 

Re la t ive  t o  Senior  Corp. 's criticism of Region I V ' s  concerns with precedent ia l  
e f f e c t s  of au thor iz ing  rockplowing of t h e  312-acre site, although EPA is aware 
of r ecen t  p u b l i c  a c q u i s i t i o n  of East Everglades wetlands, t h a t  kncwledge does 
no t  change t h e  f a c t  t h a t  add i t iona l  thousands of acres  of privately-ned func- 
t i o n a l  wetlands a r e  loca ted  nearby or adjacent  to t h e  Rer;,, Becker and Senior  C o q .  
sites. These privately-wried wetlani; p r a i r i e s  possess  e c o l q i c a l  c h a r a c t e r i s t i c s  
a l n o s t  i d e n t i c a l  t o  t h e  Rert, Becker and Senior  Cars. wetlands, thus,  t h e  Resion's 
concern wi th  p o t e n t i a l  adverse p receden t i a l  e f f e c t s  is val id .  

Senior  Corp. has cited t h e  s a l e  of wetlands i n  t h e  Taylor Slough a r e a  t o  t h e  
S t a t e  and has indica ted  t h a t  rockplowins t h e  Senior  Corp. site would not  
adversely e f f e c t  t h e  Taylor S l o u ~ h  wetlands ca+ lex ,  s i n c e  t h e  e a s t e r n  edge of 
t h e  Taylor Slough dra inage  basin does not  even extend i n t o  any of t h e  Senior  
C o q .  property west of t h e  L-3llb levee/canal.  €PA Region I\ a i sag rees  wi th  
Senior  Corp.'s s t a t e n e n t .  The Senior  Corp. site, a s  well as the  Ren and Becker 
sites, a r e  a l l  i n  t h e  headwaters a rea  of t h e  Taylor Slough (Figure 1 4 ) .  I n  f a c t ,  
h i s t o r i c a l l y ,  t h e  e a s t e r n  border of t he  Taylor Slough drain+, t a s i n  a c t u a l l y  
extended s e v e r a l  miles e a s t  of t h e  L-3U, canal/levee alic;nnenz. Construct ion 
of t h e  L-311, levee/ cana l  i n  t h e  19COts, severec  the  e a s t e r n  p ~ r t i o n  of the 
Taylor Slough bas in  f r m .  t h e  renainder  of t h e  s l o u ~ h  anc the FLstoric  port ior ,  
of t h e  s l o u ~ h ,  e a s t  of t h e  L-311: canal / levee has Seen m n p l e t e l y  converted t o  
a g r i c u l t u r a l  f ielas. 

Senior  Corp. has asked why EP.4 Region IV decided to i n i t i a t e  t h e  ~ r o ~ c s e d  404(c) 
determinat ion a t  t h e  Senior  Corp. site. EPA's r a t i o n a l e  f o r  i nc lud i~ lg  the  
Sen io r  C o q .  sits i n  tlle praposed determinat ion is a s  f o l l m s .  .€PA and t h e  
Corps had exhausted t h e  a d n i n i s t r a t i v e  procedure a v a i l a b l e  t o  resolve t h e  henry 
Rer. Estate rockp lwing  p e r n i t  matter .  The Jacksonv i l l e  Corps, a f t e r  EPA e levated  
t h e  Ren permit  matter to the ASACT:, intended to i s s u e  t h e  Ren permit over  EPA 
Region I V  objections. The pending Senior  Corp. rockp lwing  app l i ca t ion  had 
been pending f o r  11 r m t h s  a t  t h e  time of EPA's dec is ion  to i n i t i a t e  t h e  p r q o s e d  
404(c)  determinat ion f o r  t h e  Ren and Becker sites. The p n c i %  Senior  C o q .  
a p p l i c a t i o n  represented  by f a r  the l a r g e s t  unresolved East  Everslades rockplw-  
i n s  p e r n i t  a c t i o n  where EPA Region IV had recamended d e n i a l  of rockp lwing  
a c t i v i t i e s  (approximately 720 a c r e s  of wetlands).  A s  s t a t e d  i n  t h e  p q e d  
determinat ion,  Region IV concluded t h a t  because t h e  Senior  C o q .  tract was 
e s s e n t i a l l y  a s i n i l a r  E a s t  Everglades wetland as c a p r e d  to  the Ren and Becker 
wetland sites, t h a t  one 404(c)  a c t i o n  e d r a c i n g  a l l  these  sites wculd be an  
e f f i c i e n t  and appropr i a t e  way f o r  t h e  f e d e r a l  governnent to address se r ious  
environmental concerns a r i s i n g  f rm p o t e n t i a l  rockp lwing  i n  these  wetland a reas .  
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Senior COT. has pointec out the value of south Lade asriculture and requestel 
that EPA Resion IV withdraw its proposed 404(c) detenination and consider other 
wetland areas w i t h i n  Region IV where it would be more appropriate to conduct a 
404(c) action. Region IV's response to Senior Coq. on this point i s  that the 
Region has taken 404(c) actions w i t h i n  the past few years i n  Elobile, Alabam, and 
near Charleston, South Carolina, at si tes of valuable wetland areas idhere the 
Corps of Engineers had indicated to EPA that the Corps would pemit the destruc- 
tion/alteration of these wetland areas. That is essentially what has happened 
i n  the East Everglades w i t h  the Ren and Becker properties ana due to the Region's 
serious concerns with potential adverse enviromntal irpacts of rockplwing the 
312-acre Senior Corp. s i te ,  EPA Rqion IV has included the Senior Corp. s i t e  i n  
t h i s  recmnded 4C4(c) deterr,,ination. 

Another contention of Senior Corp. is that the denial of rockplwing authoriza- 
tion a t  the Senior Coq. s i t e  would aeny a l l  reasonable use of the land. EPA 
Region IL's responsc to this contention i s  the sane as our response to sir'ilar 
concerns expressed by representatives of the Becker s i te ,  provided on bages t; 
ana 25 of t h i s  recorimnded detemination. I t  should be kcinted out that Region 

' 

IV did not object to the rockplowin% of api~roxirately 307 acres of the Senior 
Corp. property based on ecolwical considerations. 

Another Senior Corp. contention concerned Re~ion I \ ' s  charect~rizaticln of silrface 
and groundwater purification benefits provided by the Senior Cork. s i te  wetlands. 
The Rqion attributed beneficial Biscayne Aquifer recharge an2 srcundwater qualit;. 
~aintenance functions to the existins wetland area. The Reyion acknauledges that 
the k m ,  Eecker and Senior Corp. si tes are not currently i n  the cone-of-infl~ence 
of any public dr ink ing  water supply wellfielcs. However, basec ori the Region's 
ongoing participation, i n  Dade County's \lest \jellfield Technical Advisory Cormittee, 
we understand that future resional south Lade County wellfields ray be prwsec  
i n  the future near the Ren, Gecker and Senior Coq. sites. Relative to Senior 
Corp.'s comnents concerning agricultural related degradation of East Everglades 
groundwater quality, EPA Region IV cited only the potential irkacts of these 
activities which concerned the Agency. 

Senior Coq. has stated that the 307-acre wetland area pemitted by the Corps 
for rockplawiq, located w i t h i n  the ccmpany's 1,030-acre tract, is identical 
to  the 312 acres of wetlands subject to  the prqosed 404(c) deternination. EPA 
Region IV disagrees w i t h  Senior Corp.'s assessnent on this issue. A s  stated i n  
the Region's June 13, 1986, letter,  as well as i n  earlier Region IV letters durincj 
1982 and 1982 which respondea to earlier separate proposals by Senior Corp. to 
rockplw portions of the 1,030-acre wetland prcperty, EPA considered the draina~e 
effect of the L-31IJ canal, i n  conjunction w i t h  the presence of existins asphalt 
road systems and scrub transitional vegetation, i n  making its determination to  not 
object to approAimately 307 acres of prapwea Senior Corp. wetland rockplwinr,. 
Region IV made the d e t e m i ~ t i o n  that rockplowing the 307-acre parcel of the 
Senior Corp. tract would not result i n  unacce;?table adverse effects. The P,eel;ior: 



naae the deternination that the 307 acres of wetlana that were apkroveu for 
rockplcuiw by the Corps had becone significantly dsraded a s  a result of L-3lI-4 
canal induced drainage, elinination of hydrologic sheet f l a ~ s  as a result of 
asphalt road construction (S;  232nd Avenue) and invasion by transitional scrut, 
ve~etat ion,  and that those wetlands could be ecologically differentiated from 
the renainiq approximate 720 acres of wetlands cwned by Senior Corp. which 
were sti 11 functional, and which EPA opposed rockplaring . 
The las t  r'ajor c m e n t  made by Senior Corp. thdt Kegim IV is r e s p n d i q  t o  
involves the c q a n y ' s  contention that if EPA were to  4C4(c) any of the Senior 
Coq. property, that the 426-acre wetland area that the company withdrew frori 
its pennit application would be a more appropriate location. Senior Corp. 
stated that it feels that the current proposed EPA 404(c) action on the 312-acre 
s i t e  is inappropiate. Region IV disagrees w i t h  Senior Curp. 's statement that 
the Region's inclusion of the 312-acre Senior Corp. wetland s i t e  is inappropriate. 
If the ccIT,pany reactivates its request to  rockplcu the adjoining 400 acres of 
wetlands it withdrew frm, consideration i n  April 1987, Recjion IV would seriously 
consider expanaing its 404(c) action t o  include a l l  720 acres of Senior Coq. 
s i t e  wetlands. 

\7 I. Unacceptable Aaverse Inpacts 

I n  applying the statutory cri teria provided i n  CIA Section 4C<(c) which the 
Ack1inistrator must consider i n  ae temin in~  whether a proposed c ischarge of 
dredged or f i l l  naterial w i l l  have an unacceptable adverse effect upon waters of 
the United States, I conclude that rockplcwiq on the Rerl, Becker or Senior COG. 
Sites would have an unacceptable adverse effect on fishery areas (including 
spawniq and breeding areas for forace f ish) ,  wildlife and recreational areas. 
I hkve considered each of these s i t es  individually i n  reachins t h i s  conclusion. 

Impacts of Disposal of F i l l  tlaterial as A Result of Rockplwinq 

Rockplowins of the 60-acre P m  s i t e ,  66-acre 6ecker s i t e  and 312-acre Senior 
Corp. s i t e  would result in  the elimination of functional East Everglades ~ innac l s  
rock prair ie wet- a t  the s i tes .  Rockylawing of the s i t es  wmld result in 
s i ~ n i f  icant degradation of the f ish and wildlife habitat, water yurif ication, 
food chain production and recreational values currently provided by the wetlands 
a t  the si tes.  The RWI, Becker and Senior Coq. wetlands are seasonally inundated 
wetlands in the Taylor Slough drainage basin which prwides hydrologic flows to 
the eastern portion of Everglades National Park. Elimination of the s i t e  wetlands 
by rockplowing would reduce the e x p r t  of dissolved oqanics and particulate 
detritus exported fraii these s i t e s  via Taylor Slough and the L-3l l~  canal t o  EUP. 
Cirect destruction of the wetland vegetation eliminates the water pur i f ica t i~n  



c h a r a c t e r i s t i c s ,  such a s  nut r ient  uptake, s o i l  s t a b i l i z a t i o n  and pol lu tant  
uptake, provided 4, the  wetlard nacrophytic and ~ e r i p h y t o n  vegetation. 

" 8  I i@&&g&naqion of Fishery and f l i ld l i fe .  Vqlgef f  

As set f o r t h  in  Sections I11 and I V  of t h i s  r e a m e n d e d  de te rn ina t im,  rock- 
p l w i n s  of the  Ren, Becker and Senior Corp. sites wculd e l i n i n a t e  approximately 
432 acres  of functional  East Everglades wetlands which provide valuable habi ta t  
f o r  a wide ar ray  of faunal  s ~ c i e s .  The process of rockplwing destroys the 
wetland vegetation and f i l l s  i n  and e1ir:rinates the c h a r a c t e r i s t i c  solut ion holes 
which nake up m c h  of the  surface  of the pinnacle rock  wetlands. The ac tua l  
h a b i t a t  heterogeneity provided by the  vegetation ana the  so lu t ion  holes, which 
provide s h e l t e r ,  feedins and breedinc, a reas  f o r  t h e  forage f i shery  (i.e., cray- 
f i s h ,  tadpoles, s n a i l s ,  aquat ic  insects ,  smll f i s h  etc. ) found i n  the  solut ion 
holes and r e p t i l e s ,  q h i b i a n s ,  waaincj b i rds  and mamals, which u t i l i z e  the 
pinnacle rock wetlands, would be destroyed and re t l acea  by f l a t ,  cpen agr i -  
c u l t u r a l  f i e l d s .  The r e s u l t a n t  a s r i c u l t u r a l  f i e l d s ,  which have no f i shery  value, 
have a r,mch lwer w i l d l i f e  hab i t a t  q u a l i t y  than t h e  natura l  wetlands. Use of 
the Ren, Becker and Senior COT. wetland sites by the federa l ly  endangered, 
Florida Panther has recent ly  been a o c m n t e a  by E:P o f f i c i a l s .  

Rockplowix of the Ren, Becker ard Senior Corp. wetlaffi sites wwld e l i n i n a t e  
t h e  recreat ional  values, incluaing nature study and birdwatchir.2, yroviaed by 
the on-si te  wetlan3s and convert these a reas  t o  f a n  f i e lds .  kscreat ional  
u t i l i z a t i o n  of t h e  por t ion  of the  Senior Corp. site adjacent t o  the asphalt  
roaci, S; 232nd Ave., would be expected t o  be hisher  than a t  t h e  Res,,, Becker 
and remainder of the Senior Corp. site, s ince  the  l a t t e r  areas  a r e  nore renote. 

Cumulative Impacts 
r. 

A s  set f o r t h  i n  Sections I V  and V of t h i s  reaxeended deteminat ion,  subs tan t i a l  
lases of wetland resources i n  the  Everglades d r a i n a w  basin and spec i f i ca l ly  
i n  the East Everglades area have resu l t ed  from man's ag r icu l tu ra l ,  r e s iden t i a l  
and i n d u s t r i a l  &vel-nt of these wetlands s ince  t h e  tu rn  of the century. 
Natural hydrcpr iodb  and sheetflaw pa t t e rns  i n  t h e  Emrglades have been adversely 
altered by mnlr dwelapnent  and drainage a c t i v i t i e s .  These crrnrlative *acts 
have r e s u l t e d  i n  rubstantial decl ines  i n  f i s h  and w i l d l i f e  pgulations thrcughcut 
t h e  Everglades barin and i n  the E a s t  Everglades. Water qua l i ty  degradation has 
a l s o  occurred i n  lwly r i v e r i n e ?  l ake  and wetland areas of the Everglades basin 
a s  a r e s u l t  of man's develapnent a c t i v i t i e s .  EPA Region IV f e e l s  that i n  
addi t ion  to t h e  d i r e c t  s i g n i f i c a n t  adverse irrpacts t h a t  would r e s u l t  f n m  rock- 
p l w i n g  t h e  sub jec t  432 acres of the  Fan, Becker and Senior Cccp. site w r t l a m s ,  
t h a t  t h i s  lass wwld  be s i g n i f i c a n t  i n  a cumulative sense i n  l i g h t  of t h e  f a c t  



that RJS has documented that as rmch as 8,000 acres of East Everglades wetlands 
have been lost  during the past two decades as a result of ran's activities. 

e t e n t i a l  Prece,dential Effects o f ,  Authoriz inq Rockplw ina of the RmV Bcckgrb 
$find Senior Corp. Sit& ' 

I n  addition t o  my concerns w i t h  direct and cumlative adverse wetland effects 
that would result f ran rockplowing the Ren, Becker and Senior Corp. s i tes ,  I an 
concerned that issuance of pernits to  rockplw these functional wetland areas 
would encourage additional rockplowing requests f r m  adjacent and nearby wetland 
property wners. These concerns are addressed in mre detai l  in Sections I V  and 
V  of th is  remnencied deten;lination. Sirply stated, I am aware that approx- 
imately 5,GOC acres of privately-a~ned East Everglades pinnacle rock wetlams 
are adjacent to or nearby the Rent Becker and Senior Corp. sites. These wetlbnd 
areas are very similar in fom and function t o  the Rem, Becker and Senior Corp. 
wetlands and mch of th is  5,OOC-acre wetland is capable of beix rockplwed and 
f a m d  during the winter dry season. I feel that effective protection of these 
wetlands throu~h the Section 404 prqran would be seriously jeopmized if rock- 
plwins permits were given t o  destroy the wetlands a t  the Rec, kcker  and Senior 
Corp. s i t es ,  since the ecological characteristics of the Rec, Becker ard Senior 
Corp. wetlands sites subject t o  the reccmnded 404(c) determination would Le 
very s ini lar ,  if not identical to  the ecological charbcteristics of the nearby 
5,000 acres of privately-omed wetlands. 

Section 404 (b) (1 Guidelines 

EPA's Qliaelines a t  40 CFR 231 explain that one of the basic functions of Section 
404(c) is to  police the application of the Section 404(b)(l) Guidelines. Those 
portions of the Guidelines relatincj to  s i~n i f i can t  oegradation of waters of the 
United States (40 CFR 230.1G(c)), as well as consideration of cumlative inpacts 
(40 CFR 230.11(g)k-are of particular inportance i n  the evaluatim of the un- 
acce~tab i l i ty  of envirmental  impacts in th is  case. Section 23C.10(c) of the 
Guidelines requires that no cischarge of dredged or f i l l  material shall be 
permitted that motritutes to  significant dqradation of waters of the United 
States. Section 230.11(g) requires that the pernitti- authority collect, 
analyze, consider .nd d a u n n t  infomation relevant to cumlative hgxts within 
the decision+mking proceos. I have considered the extent of significance of 
both direct and a ~ l u l a t i v e  imprrcts which warld r e s u l t  f r m  rcckplwing the Ren, 
Bedter and Senior Corp. wetland sites and I have deternined af ter  reviw of the 
amin i s t r a t iw  rwcord and the written and oral camen- which haw been provided 
t o  m i n  response to  Region IV's p m p a d  detennimtion that these a d w n e  
m a -  are unacceptable. me mn and Senior Corp. applicants have not indicateu 
that they want t o  withdraw their a p p l i c a t i w  to the Jacksonville Corps t i a t r i c t  
to  reckplw 60 acres and 312 acres of East Everglades wetl-, respectively. 
The Jacksonville Cistrict has not provided rim with any infomation which wculd 
lead me t o  k1i.w that the District does not still intend to  issue the 6Cacre 



\ 
Rem permit and would not issue a permit authorizing 60-acres of wetland rock- 
plming a t  the adjacent Becker s i t e ,  i f  an application were made by Becker 
property owners. The Dade County Environmental Resoures Elanagenent Departnent 
has writ ten t o  me i n  response t o  Regicsl IV's proposed de ten ina t ion  indicating 
tha t  there a r e  large acreages of less environmentally sensi t ive  lands than the 
Rem, Becker and Senior Corp. sites available for  agriculture in  the East 
Everglades. 

VIII, .Prohibition on Rockplwirx; of the Rem, Becker ~@,nd 
;Senior Corporation S i tes  

Section 404(c) authorizes dif ferent  l imitations on discharges which EPA may 
e f f ec t  through its actions on disposal site specifications,  there  the fac t s  
warrant it, I may recomnend tha t  any defined area be prohibited f ran specif i -  
cations as  a disposal s i t e  pursuant t o  Sections 404(a) and (b). I f  I should 
determine tha t  t he  discharge of cer ta in  m t e r i a l s  w i l l  have siynif icantly less 
a g i n g  e f f ec t s  than others, o r  t ha t  l imiting discharges by m n t ,  mthod, 
and/or location w i l l  reduce the  likelihood of unacceptable adverse effects,  I 
may r e c m n d  that  the use of a specified site merely be res t r ic ted  i n  sane 
manner and/or t ha t  only a portion of the area under =mideration be made the 
"defined area" subject t o  prohibitiori on specification. 

After consideration of the  e n t i r e  record i n  these cases, I have determined that 
unacceptable adverse e f fec t s  w i l l  occur to fishery areas, wildlife,  and 
recreational areas as a resul t  of rcck?lwing the wetlands a: the R ~ I ,  Becker 
and Senior Corporation sites. Other discharges which would n5t t o t a l l y  destroy 
the wetland ecological functions t ha t  these sites possess may !s acceptable. 
Therefore, I am recomnending tha t  rockplcwing on a l l  o r  parts of each of these 
sites be prohibit& by t h i s  action and tha t  a l l  other discharges be considered 
through the CIA Section 404 permitting program on an individual basis. 

~ e a r i h g  Off icer/Deputy Director 
Water Management Division 
EPA Region I V  


