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L 
I. INTRODUCTION 

Section 404(c) o f  the  Clean Water Act (CWA, U.S.C. 1251 e t  se .), authorizes 
the Administrator of the Envi ronrnental Protect ion ~ g e n c y 7 ~ ~ ~  9 t o  p roh ib i t  
or  r e s t r i c t  the  use ot any defined area as a disposal or  discharge s i t e  when- 
ever he o r  she determines, a f t e r  not ice and opportunity for  pub l ic  hearing, 
tha t  the discharge of dredged or fill mater ia l  i n t o  such area w i l l  have an 
unacceptable adverse effect on municipal water supplies, she1 l f i s h  beds 
and f i she ry  areas ( inc lud ing  spawning and breeding areas), w i l d l i f e ,  o r  
recreat ional  areas. Before making such a determination, the  Administrator 
must consul t  w i t h  t he  Chief of the  Army Corps o f  Engineers, the  property 
owner(s), and the  app l icant (s)  i n  cases where there has been appl icat ion 
f o r  a Section 404 permit. 

EPA's regulat ions implementing Sect ion 404(c), 40 CFR Part  231, establ ish 
procedures t o  be f o l  lowed i n  exercis ing the  Administrator 's  author1 t y  t o  
p r o h i b i t  o r  r e s t r i c t  the use of an area as a disposal s i te .  The three major 
steps i n  the  process are: 1)  the Regional Administrator 's proposed decision 
t o  p r o h i b i t  o r  r e s t r i c t  the use of a s i te ,  2)  t he  Regional Administrator 's 
recommendation t o  the  Administrator t o  p roh ib i t  o r  r e s t r i c t  use o f  the  
s i t e ,  and 3 )  t h e  Administrator 's  f i n a l  decision t o  affirm, modify, o r  
rescind the  regional recarmendati on. The Admi n i s t r a t o r  has delegated the 
au thor i t y  t o  make a f i n a l  decision under Section 404(c) t o  t he  Assistant 
Administrator f o r  Water, who i s  EPA's nat ional  Section 404 program manager. 

LJ This F ina l  Determination concerns the proposed rockplowing o f  three separately- 
owned wetland propert ies t o t a l i n g  432 acres i n  East Everglades, Dade County, 
Flor ida.  Figure 1 shows the  loca t ion  o f  the wetlands a t  issue w i t h i n  East 
Everglades and t h e i r  re la t ionsh ip  t o  each other. Figure 2 shows these s i t es  
w i t h i n  a reg i  onal context. The Regi onal Admi n i s t r a t o r  has recarmended t ha t  
I determine t h a t  rockplowing these wetland propert ies would cause unacceptable 
adverse e f f ec t s  on f ishery,  w i l d l i f e  and recreat ional  areas and t ha t  I proh ib i t  
t h e  use o f  these wetland propert ies as dlsposal s i t e s  f o r  rockploslring. 

This F ina l  Determination i s  based on carefu l  considerat ion of the record de- 
veloped by EPA and t he  Corps of Engineers (Corps) i n  t h i s  case, inc lud ing the 
pub l i c  connents submitted i n  response t o  t h e  no t i ce  announcing the  proposed 
determination and a t  t h e  pub l i c  hearing, the coaunents o f  other federal and 
s t a t e  agencies and t h e  i n f  ormat i on received du r i  ng EPA Headquarters ' consul - 
ta t ion.  As described more f u l l y  below, I have determined t ha t  rockplowing 
the  wetland s i t e s  a t  issue w i l l  r e s u l t  i n  t h e  loss o f  hab i ta t  t h a t  i s  very 
important t o  t h e  w i l d l i f e  o f  t h e  Everglades National Park - East Everglades 
wetlands ecosystem. This conclusion, cab ined  w i t h  t he  cumulative losses of 
East Everglades wetlands leads me t o  my determination t h a t  the  discharge of 
fill mater ia l ,  as a r e s u l t  of rockplowing t he  Rem, Becker and Senior Corp. 
s i tes,  w i l l  r e s u l t  i n  unacceptable adverse e f f ec t s  t o  w i l d l i f e .  Therefore, 
I am a f f i rm ing  t h e  Regional Reconrrnended Determination (here inaf ter  RD), 
w i t h  modif icat ions, and exercis ing my author i t y  t o  r e s t r i c t  the  designation 
of the  subject  wetlands as discharge s i tes .  EPA's 404(c) ac t ion  i s  based 



L on t h e  impacts of rockplowing, and p r o h i b i t s  t h e  a c t i v i t y  o f  rockplowing 
these wetland areas. This  Determinat.ion does not  p e r t a i n  t o  o ther  types 

. o f  f i l  l i n g  a c t i v i t i e s .  Other p r o p ~ ~ a l s  i n v o l v i n g  the  discharge of f i  I 1  
ma te r i a l  on t h e  wetland s i t e s  a t  i ssue w i l l  be evaluated on t h e i r  mer i t s  
w i t h i n  t h e  Corps regu la to ry  permi t  program. I exp la in  the  basis  f o r  my 
conclusions i n  t h e  f o l l o w i n g  sections. 
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I I. PROJECT DESCRIPTION AND BACKGROUND 

L Review of the RD and the administrat ive record per ta in ing t o  t h i s  case 
' revealed t h a t  Region IV's Determination accurately r e f l e c t s  background 

events lead i  ng t o  my considerat ion of the RD. I hereby adopt Sections 
11, V and V I  of the  RD (pages 1-12 and 16-30). Below, I summarize 
informat ion f ran the RD per ta in ing t o  my findings, provide addi t ional  
background and summarize EPA Headquarters actions. 

A. The Project  

Rockplowing i s  a process used t o  prepare land f o r  farming where there i s  
surface rock. I n  t h i s  process, a bul ldozer i s  used t o  drag a mult i toothed 
p low- l ike  implement t o  break up and crush surface rock by making m l t i p l e  
passes across the  s i t e  i n  perpendicular runs. With respect t o  the projects 
a t  issue, rockplowing would be used t o  break up and crush the limestone 
substrate o f  the wetlands and red i s t r i bu te  the crushed limestone so as t o  
f i l l  i n  the  so lu t i on  holes which are charac te r i s t i c  o f  the wetlands and 
provide a smooth and leve l  surface fo r  farming. This process a lso has the 
e f fec t  o f  e l im ina t ing  wetlands vegetat ion on the  s i te .  Rockplawi ng i n  
wetlands i s  considered a discharge o f  fill mater ia l  subject t o  regulat ion 
pursuant t o  Section 404 o f  t he  CWA. The wetlands f o r  which rockplowing i s  
proposed are considered proposed disposal s i t e s  which must be spec i f ied 
(i.e., permit ted) pursuant t o  Section 404 o f  t h e  CWA f o r  rockplowing t o  
occur. 

L*, As previously stated, t h i s  Section 404(c) ac t ion  addresses proposed and 
ant ic ipated rockpl  awi ng a c t i v i t i e s  i n  three separately awned wetland 
proper t ies  t o t a l i n g  432 acres i n  East Everglades, Dade County, Florida. 
The f i r s t  property i s  a 60 acre t r a c t  awned by Henry Rem Estate ( the  R e m  
s i t e )  which i s  located i n  the  western quar ter  o f  Section 5, Tawnship 56 
South, Range 38 East, about one m i l e  south o f  SY 168th Street  (Richmond 
Dr ive)  and about 1.8 mi les west o f  the  L-31N canal and levee. The second 
property i s  another 60 acre t r a c t  awned by Mrs. Marion Becker, Mrs. B i  lba 
Burke, Mr .  Paul Yanawitz, Mr. Euval S. Barreket te and Mr. I r v i n g  Sonneshein 
( t he  Becker s i t e )  which i s  located adjacent t o  and east o f  the  Rem s i te ,  
i n  Section 5, Township 56 South, Range 38 East. The t h i r d  property i s  
ac tua l l y  three separate wetland t r a c t s  t a t a l i n g  312 acres awned by Senior 
Corpofat ion ( t he  Senior Corp. s i t e )  which l i e s  about 2.5 mi les south of 
t he  Rem and Becker s i t e s  and extends along SW 232nd Avenue and south t o  
SW 304th S t m t .  The f i r s t  t r a c t  i s  comprised o f  approximately 132 acres 
o f  wetlands w i t h i n  Section 7, Tawnship 57 South, Range 38 East, the second 
t r a c t  i s  c a q r l s e d  o f  approximately 150 acres o f  wetlands w i t h i n  Section 
30, Tawnshlp 56 South, Range 38 East, and the  t h i r d  t r a c t ,  comprised of 
approximately 30 acres of wetlands, i s  located w i t h i n  Section 6, Township 
57 South, Range 38 East. 

A t  t h e  t ime EPA's .Section 404(c) ac t ion  cornncnced, property owners of 
t he  Senior Corp. s i t e  ( th ree  wetland t rac ts ;  312 acres) and the Rem s i t e  
(60 acres) were ac t i ve l y  pursuing permits from t h e  A r m y  Corps of Engineem 
(Corps) t o  rockplow. The Corps had announced i t s  i n t en t i on  t o  issue a 
Section 404 CWA permit author iz ing rockplawing on t h e  Rem s i t e  and was i n  



the process o f  prepb;i ng documentat i on for  a permi t dec is i  on concern1 ng 

L rockplowing on t h e  Senior Corp. s i t e  when EPA Region I V  i n i t i a t e d  the 
404(c) action. Property owners of the Becker s i t e  (60 acres) have not  yet  

.app l ied f o r  a permit t o  rockplow. However, EPA Region I V  f e l t  tha t  the 
Corps had predisposed i t s e l f  t o  issuing a permit author iz ing rockplowing 
on the Becker t r a c t  i n  the supporting documentation f o r  t he  permit t o  
Henry Rem Estate ( the  Corps implied tha t  i t  may issue a permit f o r  rock- 
plowing t h i s  s i te ,  if applied for ,  because i t s  jux tapos i t ion t o  adjacent 
ag r i cu l t u ra l  areas was s im i l a r  t o  that  of the Rem s i t e ) .  Section 231.1 of 
the Section 404(c) regulat ions states t ha t  EPA's Section 404(c) author i ty  
may be used e i t he r  t o  veto a permit which the  Corps has determined i t  
would issue (as i n  t he  case of the R e m  s i t e )  o r  t o  preclude permi t t ing 
e i t he r  before the Corps has made i t s  f i n a l  decis ion (as i n  the case of the 
Senior Corp. s i t e )  o r  i n  the absence of  a permit app l ica t ion (as i s  the 
case of  the Becker s i t e ) .  EPA Region I V  concluded tha t  because the Rem, 
Becker and Senior Corp. s i t es  are eco log ica l ly  s im i l a r  port ions of the  
East Everglades wetlands complex, and t ha t  rockplowing would be or had a 
high p robab i l i t y  t o  be authorized and would r e s u l t  i n  s i m i l a r  unacceptable 
adverse environmental e f fec ts ,  t h i s  404(c) ac t ion  should include a l l  three 
propert ies. I concur t h a t  t h i s  i s  appropriate. 

B. EPA Headquarters Actions 

A f t e r  t he  c lose of the pub l i c  hearing comment period, the  Regional Adminis- 
t r a t o r  submitted t o  me t he  RD, t o  p r o h i b i t  the spec i f i ca t ion  o f  the  Rem 
s i te ,  the Becker s l t e  and t he  Senior Corp. s l t e  as disposal s i t es  f o r  

i rockpl owing, a1 ong w i th  the  administrat ive record compiled by the Region. 
The RD i s  based upon a f i nd ing  t h a t  rockplowing t he  wetland areas a t  issue 
w i l l  r e s u l t  i n  unacceptable adverse effects on f i shery  areas ( inc lud ing 
spawning and breeding areas fo r  forage f i sh )  , w i l d l i f e  and recreational 
areas. The RD i s  dated February 9, 1988 and, along w i t h  the administrat ive 
record, was received a t  EPA Headquarters on February 16, 1988. 

EPA subsequently not  if ied  the i nvol ved property owners ( v i a  the1 r repre- 
sentat ives) and Mr .  John Elmore, Chief, Operations and Readiness Div is ion,  
Corps of E.ngineers, by l e t t e r s  dated March 3, 1988, o f  t h e i r  opportunity for 
consu l ta t ion i n  canpl lance w i t h  the  Section 404(c) regulations. 

The Corps responded t o  t h e i r  i n v i t a t i o n  for  consul tat ion i n  a l e t t e r  f ran 
Mr.  Elmore d r t cd  March 28, 1988. The l e t t e r  stated t h a t  the  Corps d i d  not 
in tend t o  pursue any cor rec t i ve  act ion on t he  cases i n  which the Corps had 
been involvod (Rem and Senior Corp.). The l e t t e r  a lso stated the  Corps 
be1 i e f  t h a t  the Jacksonv i l le  D i s t r i c t  had made a reasonable and balanced 
decis ion orr t h e  R e m  permit app l ica t ion and t h a t  there was no reason t o  
be l ieve t h a t  t h e  D l s t r i c t  would have come t o  an unreasonable decision on 
t he  Seni o r  Corp. perm1 t appl i cat1 on. Notwi ths tand l  ng t h e  support for  t he  
Jacksonvil l e  D i s t r i c t ,  however, the l e t t e r  f u r t he r  s ta ted t ha t  the  COQS 
bel ieved t h i s  Section 404(c) ac t ion  t o  be appropr iate ly focused on 
unacceptable adverse e f f ec t s  on the  Section 404(c) s ta tu to ry  c r i t e r i a  
and t h a t  Sections 230.10(c) ( s i g n i f i c a n t  degradation) and 230.11(g) 
(cumulat ive impacts) are re levant sections o f  t he  Guidelines for  
de temin ing  t h e  unacceptab i l i ty  o f  impacts. 



L. The proper ty  owners a lso  responded t o  EPA's March 3, 1988 l e t t e r s .  
M r .  Marvin Cassel , represent ing M r .  I r v i n g  Sonneshein, Mrs. B i l  ba Burke, 
M r .  Paul Yanowitz and M r .  Euval S. Barrekette, owners o f  p a r t  o f  the 
Becker s i t e ,  responded i n  a l e t t e r  dated March 21, 1988. He reg is te red  
the property owners' general ob jec t ion  t o  EPA Region I V ' s  f ind ings and 
recommendation. He s ta ted t h a t  there i s  a general need f o r  farmland and 
t h a t  rockplowing and subsequently farming the Becker s i t e  would not  
endanger o r  contaminate the area and would permit vacant land not  p a r t  
o f  Everglades National Park t o  be used t o  the b e n e f i t  o f  the  c o m n i t y .  
He a l so  s ta ted t h a t  EPA's 404(c) a c t i o n  i s  noth ing more than a "con- 
demnation by admin is t ra t i ve  order w i thout  payment". He a1 so questioned 
a statement i n  the  RD t o  the  e f fec t  t h a t  i n  correspondence t o  EPA Region 
I V ,  t he  F l o r i d a  Department o f  Environmental Regulation (FDER) had stated 
t h a t  the  Becker s i t e  was under considerat ion for  possib le purchase by 
the state,  saying t h a t  he knew of  no such poss ib le  purchase. 

During a telephone conversat ion subsequent t o  the  l e t t e r ,  M r .  Cassell 
questioned whether he could a t tend the meeting w i t h  the  Senior Corp. 
representat ives.  He was advised t h a t  he could request h i s  own meeting 
o r  contact  M r .  O'Donnell w i t h  respect  t o  the  meeting scheduled f o r  
Senior Corp.. Mr .  Cassell d i d  not  request a consu l ta t ion  meeting and 
d i d  n o t  a t tend the meeting w i t h  t h e  Senior Corp. representat ives. 

M r .  Anthony 0' Donnel 1, represent ing Senior Corp., responded i n  a l e t t e r  
dated March 22, 1988 and requested a meeting which was subsequently 

L scheduled f o r  May 4, 1988. On May 4, menbers o f  my s t a f f  and I met w i t h  
M r .  Anthony 0 '  Donnel 1, Senior Corp. ' s  l e g a l  representa t ive  and M r .  Harold 
Cobb, a consu l t ing  engineer and landscape a r c h i t e c t  who represented Senior 
Corp. dur ing  t h e  Corps' permi t  process. The s p e c i f i c  p o i n t s  they ra ised 
are  discussed i n  Sect ion I 1  C o f  t h i s  Determination. 

Henry Rem Estate d i d  n o t  respond t o  i t s  oppor tun i ty  f o r  consul ta t i on .  Receipt 
of EPA's l e t t e r  dated March 3 was v e r i f i e d  by telephone c a l l  w i t h  Mr .  Tom 
Reider who represents t h e  Estate. Although Mr .  Reider mentioned a t  t h a t  t ime 
t h a t  he would d iscuss EPA's o f f e r  f o r  consu l ta t i on  w i t h  Mrs. Rem, no sub- 
sequent correspondence o r  meeting request  was r e c e i  ved. I n  add1 ti on, 
M r .  Neal Toback, represent ing  Mrs. Marion Becker, d i d  n o t  respond t o  EPA's 
o f f e r  .of consul t a t i o n ;  r e c e i p t  o f  EPA's March 3 l e t t e r  was v e r i f i e d  by 
telephone. 

EPA's o r i g i n a l  deadl ine f o r  complet ing t h i s  404(c) a c t i o n  was A p r i l  18, 1988 
(60 days a f te r  €PA Headquarters' r e c e i p t  o f  t h e  RD and admin is t ra t i ve  record 
I n  accordance w i t h  t h e  404(c) regu la t ions ) .  However, Senior Corp. ' s  March 22 
l e t t e r  requested a meeting a f t e r  A p r i l  15, which was near t h i s  deadline, and 
we des i red t o  prov ide an oppor tun i t y  fo r  consu l ta t i on  f o r  other involved 
proper ty  owners, whom we expected t o  request add1 t i o n a l  meetings. Therefore, 
i n  accordance w i t h  Sect ion 231.8 o f  the  404(c) regulations, I extended the  
t ime requirements f o r  the  t ime per iod provided i n  Sect ion 231.6 f o r  EPA 
Headquarters' ac t i ons  on the  RD t o  June 15, 1988. Not ice o f  t h i s  extension 
appeared i n  t h e  Federal Register  (53 F.R. 12729) on A p r i l  18, 1988. 



ti C. Response t o  Issues Raised During Consul t a t i o n  

A t  t h e i r  meeting w i t h  me, M r .  O'Donnell and M r .  Cobb provided an overview 
o f  the  Senior Corp. s i t e  and i t s  re la t ionsh ip  t o  adjacent East Everglades 
wet1 ands, ex i s t i ng  adjacent ag r i cu l t u ra l  areas as we1 1 as ex i s t i ng  adjacent 
f lood cont ro l  st ructures.  M r .  O'Donnell and M r .  Cobb made the fo l lowing 
technical  po in ts  concerning the wetland charac te r i s t i cs  o f  the Senior 
Corp. s i t e .  They stated t h a t  the r e l a t i v e l y  h igh s i t e  e levat ion and reduced 
hydroperiod (due t o  the proximi t y  of the adjacent L-31N canal has resul ted 
i n  a stressed wetland condi t ion;  and t h a t  a study (Technical Publ icat ion 
85-3 dated September, 1985) completed by the South F lor ida Water Management 
D i s t r i c t  (SFWID) concluded t ha t  the area w i t h i n  one mi le  o f  the  L-31N 
canal (which includes the Senior Corp. s i t e )  was not  i n  danger o f  f looding 
as a r e s u l t  of re leasing more water through Northeast Shark River Slough. 
They stated t ha t  t h i s  i s  because of  e f f e c t i v e  drainage provided by the 
canal. They a lso  s ta ted t h a t  whi le  there are  algae, f i s h  and water i n  the 
so lu t ion  holes, the wetland surface does no t  e x h i b i t  standing water o r  the 
periphyton algae mat charac te r i s t i c  of  an unstressed East Everglades p r a i r i e  
wetland; t h a t  there was only l i m i t e d  w i l d l i f e  u t i l i z a t i o n  o f  the s i t e ;  
t h a t  the U.S. Department o f  I n t e r i o r  has concluded t h a t  rockplowing the 
Senior Corp. s i t e  would no t  jeopardize the Cape Sable Sparrow, a federa l l y  
1 i s t e d  endangered species; and t h a t  whi le  a F lo r ida  Panther, a1 so a federa l ly  
l i s t e d  endangered species, had been tracked across the Senior Corp. s i t e ,  
there i s  no proof  t h a t  r o c k p l w i n g  w u l d  adversely a f f e c t  t h i s  species. 
1 w i l l  respond t o  the technical  issues ra ised a t  pe r t inen t  places i n  the 

'L- remainder o f  t h i s  document. 

During the  meeting the Senior Corp. representat ives a lso ra ised three 
. 

" p r o g r a m t i c "  arguments. F i r s t ,  they asserted t h a t  Senior Corp. ' s  sale 
of some of i t s  wetlands fur ther  west i n  East Everglades t o  the State o f  
F lo r ida  as we l l  as Senior Corp. ' s  de le t ion  from i t s  permit app l ica t ion o f  
approximately 426 acres o f  wetlands (which are adjacent and west o f  those 
wetlands a t  issue i n  t h l  s 404(c) ac t ion )  establishes a bu f f e r  between 
e x i  s t i  ng and proposed a g r l  c u l t u r a l  operatlons and state-owned wetlands 
t o  the west, e f f e c t l v e l y  stays the westward migrat lon o f  ag r i cu l t u re  and 
prevents cumul a t1  ve Impacts a n t l c l  pated from fu tu re  rockplowl ng proposal s. 
Second, Mr .  O'Donnell s tated t h a t  i t would be more appropriate f o r  EPA t o  
exerclse I t s  Section 404(c) au tho r l t y  over the approximately 426 acres 
c loser  t o  Everglades National Park ( ENP) t h a t  Sen1 o r  Corp. had e l  i m i  nated 
from i t s  permit application t o  the Corps than over the Senior Corp. s i t e s  
a t  issue. F lna l ly ,  Mr.  O'Donnell opined t h a t  i t  would be more appropriate 
i f  EPA pursmd a 'quasi-legislative approach" w i t h  i t s  404(c) act ion. 
He suggested t h a t  a broad based approach, possib ly using boundary c r i t e r i a  
such as wetland surface e leva t ion  and prox lml ty  t o  the L-31N canal and 
cover ln a l l  areas meeting those c r l t e r i a ,  w u l d  be more e f f ec t l ve  i n  
address 1 ng wetlands losses i n  East Everglades. 

Except f o r  increased s p e c i f i c i t y  w i t h  respect t o  the quas i - leg ls la t i  ve 
Section 404(c) approach, Senlor Corp. had already ra ised these p r o g r a m t i c  
Issues dur ing EPA Region IV ' s  Section 4M(c )  process. Senior C o r p . ' ~  cent ra l  
theme i s  t h a t  I f  EPA i s  concerned w i t h  the loss  o f  valuable East Everglades 



~b wetlands, the agency should take a broader approach, del ineate a1 1 valuable 
wetlands i n  East Everglades, and pursue a Section 404(c) ac t ion t o  prevent 
t h e i r  loss. The RD provides a substantive response t o  these and other 
issues raised by Senior Corp. (RD, pp. 24-30). I would add t ha t  whi le I 
bel ieve t ha t  the idea of advanced planning i n  East Everglades from a Section 
404 perspective has mer i t  (although not necessari ly i n  conjunction w i th  a 
Section 404(c) ac t ion) ,  i t  does not foreclose case by case consideration of 
the adverse envi ronmental impacts t ha t  would resu l t  f ran rockpl owi ng pa r t i cu l a r  
wet 1 and areas. 

A t  the meeting Mr .  O'Donnell a lso resubmitted Exh ib i ts  A-M f r a n  the Senior 
Corp. I s  submission a t  EPA Region IV's 404(c) pub l i c  hearing on November 18, 
1987 and repeated some of the po in ts  discussed a t  pp. 7, 18-19 of the RD. 
These exh ib i t s  inc lude t he  Dade County/East Everglades Management Plan 
(EEMP) and t he  Everglades National Park/East Everglades Resource Planning 
and Management Implementation Plan (ENP/EERPMIP). Mr.  O'Donnel 1 pointed 
out t ha t  the Senior Corp. s i t e  was w i t h i n  an area del ineated as manage- 
ment area 38 i n  the EEMP w i t h i n  which Dade County permits agr icul ture.  
Mr.  O'Donnell a l so  pointed out t h a t  according t o  t h e  ENP/EERPMIP, rockplowing 
would be acceptable w i t h i n  one m i l e  west of levee L-31N from 168th Street 
south t o  Frog Pond (which includes the Senior Corp. s i te ) .  I concur w i t h  
Region IV 's  response t o  these po in ts  a t  pp. 25-26 i n  the RD. I would 
a lso  add that ,  even if the  Management Plans referenced i n  Exh ib i ts  A-M 
w w l d  accept rockplowi ng i n  an area contain ing the  Senior Corp. praperty, 
t h a t  does not con t ro l  t h e  accep tab i l i t y  o f  rockpl owing under Section 404(c) 

L- as d i f f e r e n t  fac tors  are considered i n  t he  two contexts. 

Mr.  Marvin Cassell, i n  h i s  l e t t e r  on behalf o f  some o f  the owners o f  the 
Becker s i t e ,  stated t h a t  there i s  a general need f o r  farm land, and t ha t  
rockplowing and subsequently farming t he  Becker s i te ,  vacant land not par t  
o f  t he  ENP system, would permit i t  t o  be used w i t h  son# bene f i t  t o  the 
conmunity as a whole f o r  farming. Under Section 404(c), my determination 
must r e f l e c t  considerat ion o f  t h e  Section 404(c) s ta tu to ry  c r i t e r i a ;  
accordingly, i n  t he  case a t  hand, €PA must assess t h e  values o f  the Becker 
s i t e  and determine whether the loss o f  these values w i l l  cause unacceptable 
adverse e f f ec t s  t o  t he  s t a t u t o r i l y - l i s t e d  resources. 



I I I DESCRIPTION OF THE SITES UNDER CONSIDERATION 

Review of the RD and administrat ive record revealed t h a t  the  RD provides 
an' accurate descr ip t ion of the wetland s i t e s  a t  issue and t h e i r  values. I 
hereby adopt Sectlon 111 (pages 12-14) o f  the RD as par t  o f  my Final  
Determination (FD). Below, I summarite per t inent  parts o t  the RD and 
provide addi t iona l  discussion on hydrology and w i l d l i f e .  I also focus my 
discussion o f  w i l d l i f e  on those species which are general ly character is t ic  
o f  the p r a i  t i e  wetlands of East Everglades and speci f i c a l  l y  those species 
which have been observed e i t he r  on the wetlands s i t es  a t  issue i n  t h i s  
Section 404(c) ac t ion  o r  on s i m i l a r  adjacent wetland t rac ts .  

A. Hydrology 

South F lo r ida  receives most of i t s  annual r a i n f a l l  during t he  wet season, 
which i s  general ly from May t o  October. It i s  dur ing t h i s  t ime t ha t  the 
wetlands o f  south F lo r ida  are inundated by surface and groundwater, which 
are c lose ly  connected hydrological systems, vi'a extremely porous 1 imestone 
s t r a t a  t ha t  under l ie  south F lo r ida  a t  or  near t he  land surface. Generally, 
surface water i n  the  East Everglades flows south and southwest and groundwater 
flows southeast. Water management o r  d i s t r i b u t i o n  i n  south F lor ida i s  
f a c i l i t a t e d  v i a  a h igh ly  sophist icated system o f  f l ood  gates, pumping 
stat ions,  canals, levees and impoundment areas operated and mi n ta i  ned by 
the  SFWMD. H i s t o r i c a l l y ,  the  purpose of t h i s  system was t o  provide regional 
drainage and f l ood  control .  However, the  purpose of  the  system has been 
expanded t o  include development o f  water supplies, conservation o f  natural  

'L, resources and the  p ro tec t ion  of water qua l i t y .  There are cu r ren t l y  ongoing 
studies and experiments t ha t  are d i rec ted a t  improving the system's a b i l i t y  
t o  meet the expanded and sometimes c o n f l i c t i n g  funct ions t ha t  i t  must perform. 

The canals of SFUMD's system have an e f f e c t  on adjacent groundwater elevations 
w i t h i n  the East Everglades due t o  t he  extreme poros i t y  o f  the limestone strata.  
The canals serve t o  draw adjacent groundwater when the canal 's water e levat ion 
i s  below t h a t  o f  the  adjacent water t ab le  and general ly lower adjacent grwnd- 
water elevations. Conversely, the canals can'recharge adjacent groundwater 
l eve l s  when the  water leve ls  i n  t he  canals are higher than adjacent groundwater 
elevations. The degree o f  groundwater e levat ion change and the r a t e  a t  which 
i t  occurs (and, ult irnat.ely, t he  e f f e c t  on t he  hydroperiod o f  the adjacent 
wetland) depends upon the  wetland's distance from the canals and general ly 
decreases as distance f ra the  canal increases. O f  pa r t i cu l a r  i n t e res t  i n  
t h i s  case i s  the L-31N canal, constructed i n  t he  19708s, which runs north t o  
south along th eastern boundary o f  East Everglades and i s  i n  close proximity 
t o  t h e  wetland s l t a  a t  issue w i t h  respect t o  t h i s  404(c) action. This canal 
i s  u t i l  i zed t o  provide f 1 ood con t ro l  f o r  adjacent agr i cu l  t u r a l  operations t ha t  
are conducted dur lng t he  dry  season. 

The admin is t ra t ive  record indicates t ha t  t he  Rem and Becker s i t e s  are 
approximately 1.8 mi les west o f  t he  L-31N canal and the  Senior Corp. s i t es  
are less than one m i l e  west o f  the  canal. I n  addit ion, there i s  a small 
borrow d i t c h  adjacent t o  Richmond Dr ive  which passes t o  the north of the 
R e m  and Becker s i t e .  The southernmost 132 acre parcel o f  the Senior C0~p. 
s i t e  i s  a l so  adjacent t o  the  L-31W canal which i s  the northern boundary of 

'L 
the  Frog Pond a g r i c u l t u r a l  area. The record ind icates t ha t  the  Ran, Becker 



and Senior Corp. s i t es  are seasonally nundated by groundwater which r ises 
as a resu l t  o f  r a i n  i n  the region. The s i t e s  a t  issue experience f looding 

'U condi t ions which vary depending ch ie f l y  on the frequency, durat ion and 
i n tens i t y  of the r a i n f a l l  experienced i n  the region. H i s t o r i c a l l y  the 
s i t e s  served as par t  of  Taylor Slough which provided a flow-way for surface 
water t o  ENP. Currently, however, predominant flow i s  southeast through 
the limestone s t ra ta ,  w i th  surface water flows toward ENP only during 
extreme storm events. 

During consultat ion, Senior Corp.'s representatives noted tha t  Technical 
Publ icat ion 85-3, prepared by SFWMD, concluded that  the area w i th in  one 
mi le  of the L-31N canal (which includes the Senior Corp. s i t e )  was not i n  
danger of f looding; the representatives said t h i s  was because of the e f fec t i ve  
drainage provided by the canal. Technical Publ icat ion 85-3 provides an 
analysis of the second 90-day f i e l d  t e s t  of experimental water de l iver ies  
t o  Northeast Shark River Slough (NESRS) under wet season conditions. Review 
of  the Publ icat ion revealed that  it reaches the conclusion noted by Senior 
Corp. 's  representatives because monitoring dur ing the  t e s t  revealed t ha t  
groundwater elevations were not affected by releasing water through NESRS, 
and not because of drainage provided by the canal. Indeed, i t noted that ,  
there were two instances where r a i n f a l l  events brought the water tab le  
c lose t o  the surface i n  developed areas w i t h i n  East Everglades during t he  
test .  Therefore, I do not bel ieve t ha t  Technical Publ icat ion 85-3 supports 
the  Senior Corp. representatives' claims. It appears tha t  the L-31N 
canal does not provide drainage so as t o  ma1 n ta in  adjacent groundwater 
elevations i n  wetlands adjacent t o  the  canal ( inc lud ing the  Senior Corp. 
s i t e )  a t  a constant leve l  i n  a1 1 circumstances and t ha t  wet season hydro- 

L/ log ica l  condit ions can resu l t  i n  high groundwater elevations and increases 
i n  hydroperiods. 

Past water management a c t i v i t i e s  have had a s i gn i f i can t  e f f ec t  on the 
i n t e g r i t y  of the south F lo r ida  wetlands ecosystem. Therefore, I believe a 
b r i e f  discussion of the future of water management practices i s  relevant. 
The Everglades Status Report (ESR), dated January 12, 1988 which was obtained 
dur ing t h e  Everglades Coa l i t i on  Meeting and subsquent ly incorporated i n t o  
the admi n i s t  r a t  i ve record, discusses two studies being prepared by the 
Corps and a reso lu t ion issued by t he  SFWM] which bear upon the  discussion 
on hydrology i n  t h i s  case. The f i r s t  study i s  the ENP Water Supply General 
Design Memorandum (GOM), which I s  a study o f  po ten t ia l  modif icat ions t o  
t he  water management system t o  improve water de l ivery  t o  ENP as we1 1 as an 
analysis o f  f l ood  cont ro l  options f o r  res iden t ia l  and agr i cu l tu ra l  in terests  
i n  East Everglades. The second study i s  a d r a f t  report  concerning the 
res to ra t ion  of Canal 111 (C-111) Basin i n  t h e  southern por t ion  of  East 
Everglades and EIP (and south of  t he  wetland s i t e s  a t  issue) which addresses 
s t ruc tu ra l  k d l  f l c a t l  ons and addl t i  onal structures t o  increase fl m s  t o  
the  park and F lo r ida  Bay and hold groundwater leve ls  higher whi le continuing 
t o  provide f l ood  p ro tec t ion  t o  developed and ag r i cu l t u ra l  areas i n  East 
Everglades. The SFUMD reso lu t ion establ ishes a phase out schedule for  
groundwater drawdawns i n  conjunction w i t h  current  agr i cu l tu ra l  a c t i v i t i e s  
i n  the  Frog Pond area which i s  immediately south of t h e  southernmost por t ion 
o f  the  Senior Corp. s i te .  



My review of  the ESR i n  conjunction w i th  subsequent telephone conversations 
between personnel o f  ' the Corps' Jacksonvi 1 l e  D i s t r i c t  and my s t a f f  ind icate  

i, tha t  the current  t rend i n  water management i n  the Everglades i s  t o  generally 
enhance hydrological condit ions t o  bene f i t  wetlands and to,  a t  a minimum, 
preserve those hydroperi ods , which are cu r ren t l y  managed a t  t he i  r current 
levels.  Review of the administrat ive record d i d  not reveal any future 
plans o r  proposals t ha t  would have the ef fect  of fur ther  decreasing the 
hydroperiod o f  East Everglades i n  general o r  the  wetland s i t es  a t  issue i n  
par t i cu la r .  It appears, therefore, tha t  the current  hydroperiod of the 
area, and t he  wetland p roduc t i v i t y  tha t  i t  sustains, w i l l  a t  a minimum be 
maintained. 

I n  considering whether the proposed discharges w i  11 cause unacceptable 
adverse ef fects,  I do not base my conclusions on po ten t ia l  changes on 
water management. EPA must evaluate current  environmental circumstances. 
EPA acknowledges t ha t  the hydrology of the wetlands s i t es  a t  issue are 
inf luenced by the L-31N canal and t ha t  the hydrology o f  the southernmost 
por t ions o f  the Senior Corp. s i t e  are inf luenced by the L-31N and the 
L-31W canals. €PA a lso acknouledges t ha t  as long as the water leve ls  
w i t h i n  the canals are managed i n  the future t o  f a c i l i t a t e  agr i cu l tu ra l  
operations, t h a t  the subject wetland s i t e s  w i l l  continue t o  experience a 
shortened hydroperi od. The question before €PA, hawever, i s  -- notwith- 
standing t he  in f luence of  the canals -- do the  wetland s i t es  a t  issue 
provide w i l d l i f e  benef i ts  such t ha t  t h e i r  loss  would represent an unaccept- 
able adverse e f f ec t?  As explained i n  the  remainder of t h i s  document, my 
conclusion i s  t ha t  they do. 

L 
B. S i t e  Descript ions and Values 

The Rem s i t e  i s  bordered by rockplowed ag r i cu l t u ra l  f i e l d s  t o  the west and 
south, by wetlands t o  the north and by the  adjacent Becker s i t e  t o  the east. 
The Becker s i t e  i s  bordered on i t s  eastern and southern sides by rockplowed 
ag r i cu l t u ra l  f i e l ds ,  on i t s  northern s ide by wetlands and by t he  Rem s i t e  t o  
t he  west. Together, t he  Rem and Becker s i t e s  comprise a 120 acre "pocketn 
of wetlands t ha t  i s  adjacent t o  ag r i cu l t u ra l  areas t o  t h e  west, south and 
east and adjacent t o  a continuous expanse of  East Everglades wetlands t o  
the  north. 

The Senior Corp. s i t e  consists of a 132 acre parcel, a 30 acre parcel and 
a -150 acre parcel. The southernmost 132 acres (Section 7) o f  the Senior 
Corp. s t t e  i s  bordered by t he  L-31N canal t o  t he  east and t h e  L-31W canal 
t o  t he  south, by wetlands t o  t he  west and by the  30 acre po r t i on  (Section 6 )  
of the  Senior Cow. s i t e  and an approximately 1/4 m i l e  wide s t r i p  o f  wetlands 
t o  the  north. The s t r i p  o f  wetlands separates t he  132 acre s i t e  from agr icu l -  
t u r e  t o  the,north. The 30 acre po r t i on  o f  the Senior Corp. s i t e  (Section 6 )  
i s  bordered on the  south by Section 7 and the  aforementioned s t r i p  o f  wetlands, 
on t he  nor th  by ag r i cu l t u ra l  land and on t he  east and west by wetlands. The 
northernmost 150 acres (Section 30) o f  t he  Senior Corp. s i t e  a n  bordered on 
the  east by SU 232nd Avenue, on t h e  south by ag r i cu l t u ra l  land and on the  
nor th  and west by wetlands. A l l  th ree wetland areas o f  t he  Senior Gorp. 

I 

s i t e  are adjacent t o  a continuous expanse of East Everglades wetlands. The 
s i t e  descr ip t ions o f  t h e  Rem, Becker and Senior Corp. s i t e s  contained w i t h i n  
the  RD are substantiated by numerous f i e l d  v i s i t s  conducted by representatives 
of EPA, the  U.S. F ish and W i l d l i f e  Service (FYS) and the  Dade County Department 

b of Environmental Resources Management (DERM) over a f i v e  year period. 
' 



To summarize, Rem, Becker and Senior Corp. s i t es  together encompass soie 
432 acres o f  seasonally inundated grami noid p r a i r i e  wetlands w i th  i r r egu la r  

i rocky limestone substrates, t yp i ca l  of wetlands on the eastern margin of 
Taylor Slough. The dominant vegetat ive  omu unity found on these s i t es  i s  
described as wetland p ra i r i e ,  muhly/muhly-beardgrass i n  the  Dade County 
East Everglades Management Plan. The wetland p r a i r i e  surface i s  veaetated 
p r ima r i l y  by muhly grass (Muhlenbergia capi 1 l a r i s )  along wi th  yel  l&op 
(Flaver ia 1 inear i s ) ,  Pluchea spp., Dichromena co l  orata, A r i s t ida  spp. 
and Hypericum spp.. So lu t ion  holes are common-out these s i tes  
w i t h  depths o f  one t o  three fee t  below the  rocky substrate. The dominant 
wet land p lan t  species i n  the so lu t ion  holes i s  sawgrass (Cladium jamaicensi s )  
i n  associat ion w i t h  arrowhead (Sa i t t a r i a  1 anceolata), pickerelweed 
(Pontederia a.) and spike rush 3-r- E eocharis a*). Scattered throughout 
the Rem, Becker and Senior Corp. s i t es  are hardwood t r e e  hammocks which 
are vegetated predominantly by red bay (Persea borbonia), wax myr t le  (M r i c a  
con i fera) ,  w i l low bus t i c  (Di h o l i s  sal i c m )  and cocoplum +-- i c a c o ) i t h  some in fes ta t ion  o the exotics, B raz i l i an  pepper 

T-- 

b i n t h i f o l i u s )  and. Aust ra l ian pine (Casuarina s . . The Rem and Senior Corp. 
s i t e s  a lso  contain another type of t r e e  i s l a n  8 nown as a wi l low head, 
vegetated predominantly by w i l  low (Sal i x  caro l  iniana). Numerous f i e l d  v i s i t s  
conducted by EPA, FWS and DERM p e r s x  have conf i nned the presence o f  
standing water and periphyton i n  the so lu t ion  holes. Periphyton i s  an 
associat ion o f  blue-green algae which i s  the basis o f  the wetland p r a i r i e  
food web. These f i e l d  v i s i t s  a lso  revealed a layer  o f  marl s o i l  over port ions 
of t he  Rem, Becker and Senior Corp. s i t e s  as wel l  as a t h i n  layer  of periphyton 
occurr ing over much o f  the  rocky ground surface dur ing the  summer ra iny season. 
During consul tat ion,  Senior Corp. representat ives stated t h a t  whi le there 

L was groundwater contain ing algae and f i sh ,  i n  t h e  so lu t ion  holes, the 
wetland p r a i r i e  surface was predominantly dry and exhibi ted no periphyton 
mat or  surface water. AS previously stated numerous f i e l d  v i s i t s  have . 

con f i  nned the presence o f  periphyton over much o f  t he  Senior Corp. s i te ,  
as wel l  as the  Rem and Becker s i tes ,  which confirms inundation o f  the 
surface. 

I concur w i t h  t he  RD t h a t  the  Rem, Becker and Senior Corp. s i t e s  provide 
wetland functions t y p i c a l  o f  the  p r a i r i e  wetlands o f  East Everglades. 
These include: f i s h  and w i l d l i f e  habi tat ,  food chain production, ground- 
water recharge, water storage and b io log ica l  and geochemical nu t r ien t  and 
po l l u t an t  uptake. I n  addit ion, I concur t h a t  these s i t e s  have recrea- 
t i o n a l  value as s i t e s  f o r  b i r d  watching and other nature study although 
t he  admin is t ra t ive  record does not  ind ica te  t h a t  these s i t e s  are extensively 
u t i l i z e d  f o r  t h i s  purpose. Recreation, i n  t he  form o f  b i r d  watching and 
other  passive recreation, appears i n  south F lo r ida  t o  be concentrated i n  ENP 
and other federal  and s t a t e  managed areas. 

I w i l l  e laborate on t h e  t h e  f i s h  and w i l d l i f e  hab i ta t  aspect o f  Rem, Becker 
and Senior Corp. s i t e s  i n  the next section. 

C. F i sh  and W i l d l i f e  

General informat ion on w i l d l i f e  u t i l i z a t i o n  o f  the  p r a i r i e  wetlands o f  East 
Everglades i s  l a rge l y  provided by t he  w i l d l i f e  repor t  prepared i n  December 
1979 i n  conjunction w i t h  the  East Everglades Planning Project  (EEPP) and i n  

L 



support o f  the  EEHP.-- The information i n  the report  i s  based upon l i t e r a t u r e  

>L 
research as w e l l  as data co l lec ted during the course o f  the study. 'The data 
are presented i n  a t ab le  which l i s t s  East Everglades w i l d l i f e  species' use 
of p r a i r i e  wetlands and seven other hab i ta t  types of East Everglades. The 
report  a lso contains a t ab le  which 1 i s t s  the endangered and threatened species 
as we1 1 as species o f  special concern t ha t  occur i n  East Everglades. This 
tab le  has been updated through subsequent coordination. The species i n  t h i s  
tab le  have been l i s t e d  by e i t h e r  the federal government (U.S. Department of 
the I n t e r i o r  (DOI)), the State of F lo r ida  o r  the F lo r ida  Cunmittee on Rare 
and Endangered B io ta  (FCREB). The FCREB was formed as a resu l t  of the State 
o f  F l o r i da ' s  concern f o r  the  preservation of i t s  f l o r a  and fauna. The group 
i s  sponsored by the  F lor tda Audubon Society and F lor ida Defenders of the 
Environment and the publ ishing of i t s  f indings was funded by and on behalf 
o f  the  F lo r ida  Game and Freshwater Fish Canmission. Although t h i s  group has 
no s ta tu to ry  mandate o r  regulatory author i ty ,  i t  i s  comprised o f  sc ien t i s ts  
as we1 1 as representat ives f run federal, s t a te  and l oca l  government agencies 
and academic i n s t i t u t i o n s  who are considered experts i n  t h e i r  respective 
f i e l d s  and i t s  f indings are h igh ly  respected and incorporated i n t o  regulatory 
act ions. Therefore, t he  FCREB 1 i s t  of endangered and threatened species and 
species o f  special concern has been incorporated i n t o  my f indings as appro- 
p r ia te .  For the purposes of t h i s  FD, these tables have been adopted and 
consol idated i nto  Table 1. 

Informat ion concerning wi ld1 i f e  observations more spec i f i c  t o  the wetland s i t es  
a t  issue was obtained from two sources. F i r s t ,  the aforementioned w i l d l i f e  
repor t  contains f igures which depict  general 1 ocations where ce r ta in  w i  l d l  i fe 

'\ species were s ighted dur ing the course of the study. While these f igures 
b are not spec i f i c  t o  t he  s i t e s  a t  issue, they do ind ica te  t ha t  ce r ta in  w i l d l i f e  

species were observed i n  the  v i c i n i t y  of the  Rem, Becker and Senior Corp. 
s i tes .  These observations are discussed i n  the t e x t  but are not incorporated 
i n t o  Table 1. 

Second, informat ion was received frm Dr.  George H. Dalrymple, Associate 
Professor o f  Biology o f  t he  F lo r i da  In te rna t iona l  Univers i ty.  Dr.  Dal rymple 
o r i g i n a l l y  responded i n  support o f  €PA Region IV 's  proposed 404(c) Determina- 
t i o n  and s ta ted t h a t  he was f am i l i a r  w i t h  t he  wetland s i t e s  a t  issue. Upon 
request from my s ta f f ,  he reviewed Table 1 and indicated which species he 
had observed. Dr.  Dalrymple has conducted studies i n  the Everglades and 
has spent more than t e n  years studying t he  ecology o f  the  East Everglades 
area. I be l ieve  he i s  q u a l i f i e d  t o  provide accurate information on observed 
w i l d l i f e .  I wish t o  c l a r i f y  t h a t  Dr .  Dalrymple's observations were not made 
i n  conjunct ion w i t h  t h i s  404(c) act ion; therefore, they are not l i m i t e d  t o  
t h e  wetland s i t e s  a t  issue. However, he has s ta ted t h a t  h i s  observations 
were made +Ither on t h e  Rem, Becker or  Senior Corp. s i t e s  or  on s im i l a r  
adjacent p r a i r i e  wetland t rac ts .  Because o f  t he  s i m i l a r i t y  of the  s i t es  
and lack o f  ba r r i e r s  between them, I bel ieve t ha t  a l l  o f  h i s  observations 
are  re levant t o  t h e  wetland s i t e s  a t  issue. 

To s u m ~ r i z e ,  Table I l i s t s  the  species which occur, o r  have a high p robab i l i t y  
t o  occur, i n  East Everglades and on t h e  wetland s i t e s  a t  issue. Those species 
which are ind icated as probably present i n  East Everglades resul ted from 
1 i te ra tu re  research conducted i n conjunct ion  w i t h  t he  EEPP w i l d l i f e  study. 



Those species i n d i c a k d  as observed on or  i n  the v i c i n i t y  o f  the wetland 

L, s i t e s  a t  issue, were observed by D r .  Dal rymple on the Rem, Becker or Senior 
Corp. s i t e s  or on s im i l a r  adjacent wetlands w i t h i n  the past two years. The 
remainder of the  l i s t  are species observed i n  East Everglades p r a i r i e  wetlands 
dur ing t he  EEPP w i l d l i f e  study. 

The RD and t h e  administrat ive record ind ica te  tha t  the periphyton-based food 
web produced w i t h i n  wetland p ra i r i es  of East Everglades provides a vdluable 
food source f o r  r ep t i l es ,  mammals and wading birds. During the  wet summer 
months, water accumulates i n  the so lu t ion  holes and provides an opportunity 
f o r  periphyton communities t o  f lour ish.  Within the  seasonally flooded so lu t ion 
holes and regu lar ly  flooded w i  11 ow heads, the  periphyton-based food web 
supports valuable prey species such as snai 1 s, aquatic insects, crayf ish, 
tadpoles, frogs, snakes, t u r t l e s ,  mosquitofish, k i l l i f i s h ,  f l ag f i sh ,  sunfish 
and other small f ish.  As the wet season progresses and groundwater inundates 
the p r a i r i e  surface, these prey species subs tan t ia l l y  expand t h e i r  populations 
and disperse across the  p ra i r i e .  Then, as t he  wet season ends, receding 
water leve ls  concent r a te  these prey species populations i n  the so lu t ion  
holes and w i l l ow heads and provide a convenient food source. Numerous f i e l d  
v i s i t s  have documented the  presence of aquatic food source organisms such as 
crayf ish,  tadpoles, several species of minnows, snai 1s and aquatic insects 
as wel l  as a periphyton cover over much of the  wetland surface a t  the Rem, 
Becker and Senior Corp. s i tes.  This ind icates t h a t  the generation, expansion 
and subsequent concentrat ion of these food source organisms occurs on the 
wetland s i t e s  a t  issue. I n  addit ion, frogs and toads (which occur most 
f requent ly dur ing t he  wet season) and ra t s  and mice (which are most c m o n  

L, during t h e  dry season) provide a forage base f o r  la rger  mammals and raptors. 
The p r a i r i e  provides browsing areas for  wh i t e ta i l  deer, which are the primary 
food species fo r  t he  F lo r ida  Panther. The aforementioned forage species 
as wel l  as wh i t e ta i l  deer have been observed e i t he r  on the Rem, Becker or 
Senior Corp. s i t e s  o r  i n  s i m i l a r  adjacent wetland areas. 

As previously mentioned, Table 1 l i s t s  the species which occur, or  have a 
high p robab i l i t y  t o  occur i n  t he  p r a i r i e  wetlands of East Everglades and 
i n  t h e  wetland s i t e s  a t  issue. The l i s t  includes a va r ie ty  o f  f ish,  
amphi b i  ans, rep t i l es ,  mammals and b i  rds inc lud ing  wading b i  tds, songbi rds, 
raptors  and waterfowl. Table 1 ind icates t h a t  the  p r a i r i e  wetlands of 
East Everglades provide hab i ta t  f o r  16 species o f  f ish, 15 species of 
amphibians, 27 species o f  rep t i l es ,  18 species o f  manmals and 77 species 
of birds. O f  these, 11 species o f  f ish, 12 species o f  amphibians, 21 
species o f  r a p t i l e r ,  10 species o f  mamals and 51 species of b i  rds have 
been observed or, o r  adjacent t o  the  wetland s i t e s  a t  issue. 

The 1 i s t  inc ludes t h e  F lo r i da  Panther and the  Cape Sable Sparrar which are 
species l i s t e d  as endangered by t h e  DO1 t h e  State o f  F lo r ida  and t he  FCREB. 
The endangered s ta tus o f  these species i s  due, i n  whole o r  i n  part,  t o  the 
loss o r  a l t e r a t i o n  o f  habi tat .  As the  RD states, a radio-col lared male 
F lo r i da  Panther was .tracked across t he  Rem, Becker and Senior Cop. si tes. 
Recent discussions w i t h  Michael Finley, Superintendent f o r  ENP, revealed: t ha t  
t h i s  i s  an adu l t  male panther 'which has frequented East Everglades, inc lud ing 
t h e  Rem, Becker and Senior Corp. s i tes ,  and which seem t o  have incorporated 



L 
these areas i n t o  h fs  home range; t h a t  t h i s  i s  the only male o f  the species 
known t o  ENP b io l og i s t s  and t h a t  h fs  surv iva l  i s  considered v i t a l  t o  the 
- r e m i  nf ng panther popul a t f  on ; and t h a t  three addf ti onal female panthers 
have been tracked i n t o  East Everglades. I n  addi t f  on, the aforementf oned 
Everglades Status Report states t ha t  fewer than 50 F lor fda Panthers 
survive f n  the Everglades region, making i t  one o f  the most endangered 
specfes on earth. DO1 determined t h a t  the wetlands o f  the Rem and Senior 
Corp. s i t e s  are not  c r i t i c a l  hab i t a t  for  the Cape Sable Sparrow and t ha t  
rockplowfng these areas would not  jeopardize i t s  exfstence. The EEPP 
w i l d l i f e  repor t  states t h a t  Cable Sable Sparrow nests i n  p r a f r f e  wetlands, 
t ha t  i t s  continued exfstence appears t o  be dependent upon t h i s  wetland 
type and t h a t  there were Cape Sable Sparrow sfghtfngs west o f  the Rem 
and Becker sf tes dur ing the study period. I n  addftfon, df scussfons w i t h  
NPS personnel ind icated t h a t  port ions o f  the wetland s f t es  a t  fssue 
s t f  11 appear t o  be appropriate Cape Sable Sparrow habi tat ,  a1 though no 
indf  vfduals have been recent ly  sighted there. I conclude from th f  s 
informat ion t h a t  the Rem, Becker and Senfor Corp. s i t e s  continue t o  
provf de potentf a1 habf t a t  f o r  t h f  s specf es. 

The 1 f s t  f ncludes the Wood Stork whf ch f s considered endangered by the DO1 , 
the State o f  F lo r ida  and the FCREB. Oiscussfons w i t h  NPS personnel and 
Dr .  Oalrynple revealed t h a t  the Wood Stork would be expected t o  occasf ona l l  y 
u t f  l f  ze the wetlands sf t es  a t  f ssue for foraging. The admfnf s t r a t i  ve 
record fndfcates t h a t  the populat ion of  southern Flor fda Wood Storks has 
been decreasf ng due t o  among other factors, the loss  and/or a l t e r a t i o n  o f  

L 
suf tab1 e foragf ng habf t a t .  

Also included f n  the l i s t  are the  Eastern Indfgo Snake and the American 
A l l  fga tor  which are  specf es l f  s ted as threatened by the  DO1 and as specf es 
o f  specfal concern by the FCREB. The State o f  F lor fda l i s t s  the Indfgo 
Snake as threatened and the  h r f c a n  A l l i g a t o r  as a specfes of  specfal 
concern. The Eastern Indf  go Snake has been observed on or  adjacent t o  
the wetland s f t e s  a t  fssue. Review of the aforementioned f igures i n  
the EEPP w i  l d l  i fe repo r t  show1 ng the df s t r f  but ion o f  wi ld1 I f e  sf ght f  ngs 
fndfcates t h a t  there were a l l f g a t o r  s ight fngs as we l l  as observations 
o f  an a1 l f  gator  nest  s i t e  and ac t i ve  a l l 1  gator ponds near the Senior 
Corp. sf te.  I n  addit ion, evidence o f  a l l f g a t o r  a c t i v i t y  has been observed 
f n la rger  so lu t ion  holes on and adjacent t o  the Senfor Corp. s f t e  wfthf n 
the pas% two years. 

Table 1 a1 so incl  udts knerlcan Kestrel  , Whi te-crowned Pigeon and the 
Burrowing Orl. Thc populat ions o f  the f f  r s t  two specf es are considered 
threatened by the  State o f  f l o r f d a  and the FCREB and the Burrowing Owl 
f s o f  special concern t o  the  State and the Comi t tee. Both kncrf can 
Kestrel  and Burrowing O w l  have been observed on o r  adjacent t o  the 
wetland sf tes  a t  issue. 

I n c l  uded f n the 1 f s t  are  12 specf es o f  wading b i r d s  which were observed 
on o r  adjacent t o  the  wetland s f t es  a t  fssue wf th fn  the l a s t  two years. 
I n  addf t fon there f s  evidence of  h i s t o r i c  use o f  the general area by 
wading b i rds .  There were s fght ings o f  Glossy Ib i s ,  Great Egret, White 
I b i s ,  Louf siana Heron, Lf t t l e  Blue Heron and Least B i t tern ,  i n  the v i c f n f  t y  

L: of the Rem, Becker o r  Senfor Corp. sf tes  dur ing the  EEPP wf l d l f  fe study. 



The report  a l so  indfcates t h a t  during the  study period, there was a wading 
b i r d  nesting colony west of the Rem and Becker s i t es  comprised o f  Ca t t le  
Egret, L i t t l e  Blue Heron and Louisiana Heron, and a high concentration of 
wading birds, as we1 1 as a wading b i  rd  nest ing colony west of the northern 
por t ion  o f  the Senior Corp. s i t e  comprised of the  aforementioned species 
as wel l  as Black-crowned Night Heron and Yellow-crowned Night Heron. A l l  
o f  the aforementioned species, except the Glossy Ib is ,  have been observed 
on or  adjacent t o  the  wetland s i t es  a t  issue w i t h i n  the l a s t  two years. 

The 1 i s t  o f  recent ly observed wading b i r d  species includes the L i t t l e  Blue 
Heron, Louisiana Heron and Snowy Egret which are of special concern t o  the 
State o f  F lo r ida  and the  FCREB. The l i s t  a lso includes the Black-crowned 
Night Heron, Great White Heron (ac tua l l y  a geographic co lor  morph of the 
Great Blue Heron), Least B i t t e rn ,  White I b i s  and Great Egret which are of 
special concern t o  the  FCREB. These observed species are o f  special concern 
t o  the State of F lo r ida  and/or the FCREB because o f  populat ion declines which 
are a t t r i bu ted  i n  whole or  i n  par t ,  t o  the  loss of food and/or feeding 
hab i ta t  which the Rem, Becker and Senior Corp. s i t e s  provide. Carments o f  
the NPS and the  EEPP w i l d l i f e  study ind icate :  t h a t  wading b i rds  (herons, 

. egrets, i b i s )  are a mobile w i l d l i f e  component o f  south F lo r ida  tha t  have 
been observed cofmnonly f l y i n g  i n t o  East Everglades frm ENP; t h a t  peripheral 
wetlands, l i k e  those of East Everglades and the  wetlands a t  issue, a n  
important wading b i r d  feeding s i t e s  ear l y  i n  t he  dry season; t ha t  as the  
dry season progresses wading b i rds  feed i n  East Everglades p r a i r i e  wetlands 
and move westward i n  East Everglades and i n t o  t he  marshes o f  ENP. As the  
RD indicates,  the reproductive cycles o f  many o f  the Everglades wading 

L b i r d  and other predatory species are c lose ly  t i e d  t o  t he  aforementioned 
seasonal pul ses o f  concentrated,, eas i l y  consumed aquatic prey species. 

Review of the  RD and the  admin is t ra t ive  record revealed t ha t  the  wetlands 
of the  Rem, Becker and Senior Corp. s i tes ,  w i t h  t h e i r  charac te r i s t i c  so lu t ion 
holes, hardwood t r e e  hamnocks and w i l l o w  heads, provide a diverse habi ta t  
t ha t  sa t i s f i es  the  hab i ta t  needs o f  a d iverse w i l d l i f e  population. I also 
conclude t h a t  because these wet1 ands are seasonal l y  i mindated and provide 
a s'easonally concentrated forage f ishery, t ha t  t he  Rem, Becker and Senior 
Corp. s i t e s  provide an essent ia l  wetland hab i ta t  component of, and provide 
hab i ta t  d i v e r s i t y  fo r ,  t he  south F lo r ida  wetlands ecosystem. Y i l d l i f e  
hab i ta t  i s  regarded as continuous w i t h i n  East Everglades and ENP w i t h  
mobile w i l d l i f e  specles, such as wading birds,  a l l i ga to rs ,  deer and the 
F l  or ida Panther movl ng f r e e l y  between these areas t o  sa t i s fy  t h e i  r habi ta t  
requirements. As Table 1 indicates, there are numerous mobile w i l d l i f e  
species which u t l l l z e  East Everglades t h a t  have been observed on or  adjacent 
t o  t h e  Rem, Becker o r  Senior Corp. s i t e s  and s i m i l a r  adjacent p r a i r i e  
wetlands., Many o f  these species f o r  which t he  Rem, Becker and Senior 
Corp. s i t e s  provide essent ia l  hab i ta t  needs have suf fered population declines 
due i n  whole o r  I n  pa r t  t o  t he  loss  and/or a l t e r a t l o n  o f  habi tat ,  which 
resu l ted i n  t h e i r  l l s t i n g  w i t h  t he  001, State o f  F l o r l da  and/or the FCREB. 



Table 1: East Everglades W i l d l i f e  Use o f  P r a i r i e  Wetlands (Adapted from 
Table 2 and Table 5 of the  F ina l  East Everglades Planning P r o j e c t  W i l d l i f e  
Report, December, 1979). FE = Federal l y  Endangered; FT = Federal ly  Threatened ; 
SE = State Endangered; ST = Sta te  Threatened; SC = State Special Concern 
FCE = Fl  o r i  da Comni t t e e  Endangered ; FCT = F l  o r i  da Comni t t e e  Threatened ; 
FCSC = F l o r i d a  Committee Special Concern ** = Species probably present; 
* = observed on o r  adjacent t o  Rem, Becker o r  Senior Corp. s i t e s .  The 
seasonal s ta tus  o f  b i r d s  i s  shown by R = year-round res ident ;  S = present 
i n  summer; W = present i n  w in te r ;  M = present as a migrant. 

Fishes 

Ye1 1 ow B u l l  head* 
Walking Cat f ish*  
B l  u e f i n  K i l l i f i s h  
Seminole K i l l i f i s h  
Marsh K i  11 i f i  sh 
Go1 den Topmi nnow* 
Sheepshead Minnow* 
F lagf ish*  

Everglades Dwarf S i  r e n  
Southern Toad* 
Oak Toad* 
~ q u i  i r e 1  ~ r e e f r o ~ *  
Green Treefrog* 
Greater S i  ren* 
Two-toed Amphiuma* 

Snapping T u r t l e *  
Eastern Glass Lizard* 
I s l a n &  Glass L izard*  
Slender Glass Lizard* 
S i  x-1 i ned Racerunner** 
F l o r i d a  Brom Snake* 
Eastern Garter Snake* 
Pennisula ff lbbon Snake* 
Ground Skink* 
Southeastern Five-1 i ned  Skink* 
F l o r i d a  Water Snake* 
S t r i ped  Swam Snake* 
Southern Ringneck Snake* 
Southern Black Racer+ 
Rough Green Snake* 

Mosquitof ish* 
Least K i l l i f i s h *  
S a i l  f i n  Mol ly* 
Warmuth* 
Spotted Sunfish* 
Do1 l a r  Sunf i sh* 
B l  ue-spotted Sunfish 
Black Acara 

L i t t l e  Grass Frog* 
F l o r i d a  Chorus Frog 
F l o r i d a  Cr i cke t  Frog* 
P i g  Frog* 
Southern Leopard Frog* 
Cuban Treefrog* 
Greenhouse Frog* 
Eastern Narrowlnouthed Toad* 

Eastern Coachwhip** 
Eastern Ind igo Snake FT; ST; FCSC;* 
Corn Snake* 
Rat Snake* 
F l o r i d a  K i  ngsnake* 
American A l l i g a t o r  FT; SSC; FCSC 
S t r i ped  Mud Tur t l e *  
Green Anole* 
Brown h o l e *  
Dusky Pygmy Rattlesnake* 
Eastern Diamondback Rattlesnake* 
F l o r i d a  Cottonmouth 



Table 1 (continued) 

M a m l  s 

Opposum* 
Shor t ta i l  Shrewlt* 
Least Shrewlt* 
Eastern Ye1 low Bat** 
Evening Bat** 
F ree ta i l  Batu 
Marsh Rabbit* 
Rice Rat 
Cotton Mouse* 
Hispid Cotton Rat* 

Birds 

House Mouse* 
Gray Fox* 
Raccoon* 
Spotted Skunk** 
Str iped Skunk** 
F lo r ida  Panther FE; SE; FCE;* 
Whi t e t a i  1 Deer* 
Bobcat* 

P ied-b i l led Grebe (R) 
Anhinga ( R) ;* 
Great Blue Heron; (R);* (Note 1) 
Northern Green Heron (R);* 
L i t t l e  Blue Heron (R); SSC; FCSC;* 
Great Egret (R; FCSC;* 
Snowy Egret (R); SSC; FCSC;* 
Louisiana (Tr ico lored)  Heron (R); SSC; FCSC;* 
Black-crowned Night  Heron (R);FCSC ;* 
Ye1 1 ow-crowned Night Heron ( R)  ;* 
Least B i t t e r n  ( R )  ; FCSC;* 
White I b i s  (R) ; FCSC;* 
American Green-winged Teal (W) ;** 
Turkey Vul t u r e  ( R) ;* 
Black Vul ture (R) 
Sharp-shi nned Hawk ( W) ;* 
Red-shouldered Hawk (R) ;* 
Short-tai 1 ed Hawk ( R) ;* 
Marsh Hawk (HI;* 
Osprey (R) ;* 
Mer l in  (W) 
Bobwhite (R);* . 
Limpkin(R);* ;SSC 
V i rg i n i a  Mil  (W);* 
Sora (HI;* 
K i l l d e e r  (R);* 
Comnon Snipe (HI;* 
Spotted Sandpiper ( W)  
White-Crowned Pigeon (R); ST; FCT 
Mourning Dove (R) ;* 
Smoothe-bil l e d  Ani (R) ;* 
Short-eared Owl  ( W)  ;- 
Burrowing OWL (M,W) ; SSC; FCSC;* 

Tree Swallow (W) ;* 
Bank Swallow (MI 
Rough-wi nged Swall ow (M) ;** 
Barn Swallow (MI ; *  
C l i f f  Swallow (M) ;** 
Purple Mart in (S) ;* 
C o m n  Crow (R);* 
House Wren ( W )  ;* 
Long-bi l led Marsh Wren (Marsh Wren) ( R )  
Shor t -b i l led Marsh Wren (Sedge Wren) ( b  
Northern Mockingbird (R) ;* 
B l  ue-gray Gnatcatcher ( W) ;* 
Loggerhead Shrike (R) ;* 
Palm Warbler (MI;* 
C o m n  Yellowthroat (R) ;* 
Bobolink (M) 
Eastern Meadowlark (R) ;* 
Redlringed Blackbird (R) ;* 
Boat- ta i led Grackle (R) ;* 
Conmon Grackle (R) ;* 
Indigo Bunting (W) ;* 
Painted Bunting (W) ;++ 
D i  ckc i  ssel (W) ;** 
Rufous-sided Towhee ( R) ;* 
Savannah Sparrow (W ;* 
Sharp-tai l e d  Sparrow ( W )  ;** 
Seaside Sparrow (MI;* (Note 2 )  
Vesper Sparrow ( W )  ;* 
L i  ncol n ' s Sparrow ( W )  ;** 
Swamp Sparrow ( W) 
Song Sparrow ( W ;* 
Cape Sable Sparrow FE, SE; FCE ( b t e  2 
Grasshopper Sparrow ( W) ;** 



L Table 1 (continued) 

.Common ~ i ~ h t h a w k  ( S) ;* 
Eastern Kingbird (S) ;* 
Eastern Phoebe (W) ;* 
C a t t l e  Egret (R) ;* 
American Kestre l  (R) ; ST; FCT;* 
Glossy I b i s  (R) ; FCSC 
Great White Heron (R) ; FCSC;* (Note 1) 
Wood Stork ( R ) ;  FE; SE; FCE 
Swal low-ta i  l e d  K i t e  (S) 
Red-tai led Hawk (R) 

Ground Dove (R) 
Carolina Wren ( R )  ;* 
Gray Catbi rd (W) 

Notes - 
1. Great White Heron and Great Blue Heron are  the  same species. 

2. The Cape Sable Sparrow i s  a subspecies o f  the  Seaside Sparrow. 



I V .  - ADVERSE EFFECTS OF PROPOSED ROCKPLOW ING 

'L Review of the RD and the  administrat ive record revealed t ha t  the RD 
.provides an accurate evaluation of the s i t e  spec i f ic  and cumulative impacts 
t ha t  w i l l  r esu l t  f r an  proposed rockplowing a c t i v i t i e s .  I hereby adopt 
Sections I V  and V I I  (pages 14-16 and 30-33) of the RD except f o r  the con- 
clusions w i t h  respect t o  unacceptable adverse e f fec ts  t o  f i shery  and 
recreat ional  areas. What fol lows i s  a summary of the substantive points 
i n  the RD and addi t iona l  discussion t h a t  I feel i s  per t inent  t o  EPA's 
f indings i n  t h i s  case. I w i l l  b r i e f l y  discuss those instances where my 
f indings d i f f e r  f r a n  those i n  the  RD. 

I d i d  not r e l y  upon the  Region's discussion concerning the  precedential nature 
o f  t h i s  Section 404(c) action. The RD states t ha t  permi t t ing rockplowing 
of  the Rem, Becker and Senior Corp. s i t es  may be viewed as a precedent 
encouraging fu tu re  wetland conversion proposals r esu l t i ng  i n  addi t ional  
1 osses of East Everglades wetland resources. However, Section 404(c) i s  
by i t s  terms re la ted  t o  the  use of speci f ic ,  defined s i tes.  It requires a 
case-by-case f ind ing  of effects on the re levant s ta tu to ry  resources tha t  
would r e s u l t  from a discharge of fill on a spec i f i c  s i t e ,  tak ing i n t o  
account cumulative impacts. 

A. Impacts 

Rockplowing o f  the Rem, Becker and Senior Corp. s i t e s  w i l l  r esu l t  i n  the  
conversion o f  432 acres of p r a i r i e  wetlands t o  ag r i cu l t u ra l  areas wi th  the 

k 
i r r e v e r s i b l e  loss o f  the  charac te r i s t i c  i r r e g u l a r  wetland surface, so lu t ion  
holes and wet1 ands vegetat i  on (hardwood t r e e  hamocks woul d be preserved 
i n  accordance w i t h  DERM requirements). This w i l l  r esu l t  i n  t he  loss o f  
f i s h  and w i l d l i f e  hab i ta t  and food chain production and adverse impacts 
t o  groundwater and surface water q u a l i t y  by e l im ina t ing  the  nu t r ien t  and 
po l l u t an t  ass im i la t ion  capab i l i t i e s  of  the  na t i ve  wetlands vegetation 
and i n t  roduci ng nut r ients ,  pest ic ides and herbic ides through subsequent 
ag r i cu l t u ra l  a c t i v i t i e s .  The groundwater recharge and water storage func- 
t i o n s  o f  these s i t e s  w l l l  remain. As I prev i  ously mentioned, recreation, 
i n  t he  form o f  b i r d  watching and other passive recreation, i n  south 
F lo r ida  appears t o  be concentrated i n  ENP and other federal and s ta te  
managed areas. Theref ore, whi 1 e I conclude t h a t  potent i  a1 recreational 
oppor tun i t ies  w i l l  be a f fec ted by rockplowing these s i tes ,  I do not 
be l ieve t h a t  the  loss o f  these s i t e s  represents a s i gn i f i can t  impact t o  
rec rea t i  on, especi a1 l y  since they are p r i va te l y  owned. 

Less mobilo species, such as t he  aforementioned aquatic food source organisms, 
f ish, amphlblrns and small r e p t i l e s  and m a m l s  w i l l  per ish as t he  s i t e  i s  
rockplowed. This w l l l  r e s u l t  i n  t he  loss o f  t he  seasonal food source for  
wading birds, r e p t i l e s  and malrnrals as we l l  as t he  rodents, amphibians and 
r e p t i l e s  which provide a food source f o r  other species such as raptors and 
l a rge r  mafmnals. These losses could inc lude t he  f ede ra l l y  threatened 
Eastern Ind igo Snake. As t he  RD indicates, t h i s  forage base w l l l  be 
replaced by one which i s  less  d iverse and w i l l  not general ly support the  
diverse t roph ic  leve ls  o f  w i l d l i f e .  I concur w i t h  the  RD t h a t  the  forage 
f ishery  o f  t he  Rem, Becker and Senior Corp. s i t e s  i s  important; however, 1 



bel ieve the s igni f icance of i t s  loss i s  rea l ized i n  the  higher t rophic,  ' 
levels,  such as wadirrcj birds, which depend upon the seasonal a v a i l a b i l i t y  
of t h i s  forage f ishery. 

Local mobile species w i l l  migrate t o  adjacent habitats. Review of  Table 1 
indicates t ha t  rockplowing the Rem, Becker and Senior Corp. s i t es  w i l l  
d isplace a va r ie ty  of w i l d l i f e  species. Displaced w i l d l i f e  w i l l  per ish o r  
compete f o r  adjacent hab i ta ts  thus d isp lac ing wi ld1 i f e  which a1 ready occupies 
those areas. While i t  i s  probable t ha t  displacement does not equal mo r ta l i t y  
f o r  a l l  ind iv idua ls ,  i t  i s  not safe t o  assume tha t  a l l  t ha t  are displaced 
w i l l  simply surv ive sanewhere else. The degree of st ress t o  any ind iv idua l ,  
and cumulat ively t o  the population, of t h a t  species depends upon what 1 i f e  
needs the  hab i ta t  i s  provid ing and, i n  par t i cu la r ,  how prevalent t ha t  
hab i ta t  i s .  For example, these s i t es  provide a seasonal concentration of 
food source species t h a t  i s  u t i l i z e d  by wading birds.  As previously stated, 
12 species of wading b i rds  have been observed on the Rern, Becker o r  Senior 
Corp. s i t e s  o r  on s i m i l a r  adjacent wetland t rac ts .  These include nine 
species o f  special concern t o  the State of F l o r i da  and/or the  FCREB. 

Correspondence i n  the record from NPS indicates:  t ha t  co lon ia l  wading b i rds  
(herons, egrets and i b i s )  are among the most mobile species u t i l i z i n g  East 
Everglades and have been observed camonly f l y 1  ng i nto  East Everglades f ran 
ENP throughout t h e  year; tha t  the  Everglades populations o f  wading b i rds  such 
as egrets, wood s torks  and whi te  i b i s  have suffered s i gn i f i can t  populat ion 
decl ines due p r ima r i l y  t o  the loss o f  food and feeding hab i ta t  as a r esu l t  
o f  induced hydrological  changes i n  the  Everglades; t h a t  numbers o f  nesting 
wading b i  rds i n  ENP have decl ined by about 90% since the  1930's due t o  the 
loss o f  food and feeding habi t.at, among other factors;  t h a t  a paper prepared L by th ree  b i o l og i s t s  w i t h  more than 65 years of combined experience i n  the 
Everglades s ta ted t ha t  any fur ther  ' de te r io ra t ion  o f  wetlands south o f  
Tamiami T r a i l  ( t h i s  area includes the  wetland s i t e s  a t  issue) w i l l  assure 
fur ther  1 osses i n  southern F lo r ida  breeding populat ions o f  wading b i  rds. 
Therefore, impacts t o  wading b i rds  from rockplowing the subject wetland 
areas are l i k e l y  t o  be s ign i f icant .  

Four F lo r ida  Panthers have been tracked t o  East Everglades; one male o f  t h i s  
species has been t racked several t imes across the  Rem, Becker and Senior 
Corp. s i tes .  Panthers' hab i t a t  needs and ranging habi ts  are not wel l  
understood, which i s  why the radio-col l a r  t rack ing  experiment i s  underway. 
The male panther a t  issue i s  wide ranging w i t h  a "home' range of  over 200 
square ml les  which includes East Everglades and ENP. The s ize  o f  t h i s  
range suggests t h a t  a l l  o f  the  hab i ta ts  w i t h i n  t h a t  range may provide 
basic hab i t a t  needs f o r  t h i s  species. During consultat ion, Senior Corp. '~  
representat ives s ta ted t h a t  i t  had not  been proven t ha t  rockplowing would 
adversely a f f e c t  t h i s  species and suggested t ha t  rodents i n  rockp land  
areas might be an a l t e rna t i ve  food source. I bel ieve t ha t  there i s  cur rent ly  
i n s u f f i c i e n t  in format ion avai 1 able t o  i d e n t i f y  o r  assess the degree and 
scope o f  these impacts. Rockplowing these s i t e s  w i l l  destroy browsing 
hab i t a t  fo r  w h i t e t a i l  deer which i s  the primary food species f o r  the  F lor ida 
Panther. Given t h a t  t h i s  species i s  1 i s t e d  as endangered by 001, the State 
of F l o r i da  and the  FCREB, extreme caution should be exercised before areas 
u t i l i z e d  by t h i s  species are altered. There i s  no evidence t o  suggest t ha t  
encouraging the panther t o  enter  ac t i ve l y  farmed areas i s  a solut ion. 



Review of the RD and -the administrat ive record indicated t ha t  rockpl w i n g  
t he  Rem, Becker and Senior Corp. s i t es  w i l l  cont r ibute  t o  the loss of hab i ta t  
d i v e r s i t y  i n  t he  Everglades system. Comments of the NPS and other technical 
documentation reveal t ha t  ENP and East Everglades share b io log ica l  and hydro- 
1 ogical connections and t ha t  w i ld1 i f e  hab i ta ts  are essen t ia l l y  continuous 
between t h e  two areas f o r  mobile species. The NPS has commented t ha t  because 
ENP w i l d l i f e  depend upon East Everglades habi ta ts ,  ENP w i l d l i f e  populations 
are damaged when wetlands outside the park are damaged. As Table 1 indicates, 
p r a i r i e  wetlands provide hab i ta t  for  a healthy mix o f  mobile species and a 
number of these species have been observed e i t h e r  on the Rem, Becker o r  
Senior Corp. s i t e s  or  on s im i l a r  adjacent wetland t rac ts .  

B. Cumulative Impacts 

I n  i t s  documentation i n  support of the Rem permit, the  Corps conf ined i t s  
assessment of cumulative impacts t o  those a r i s l  ng from a c t i v i t i e s  subject 
t o  the  Section 404 regulatory program. That i s ,  t he  Corps considered the 
po ten t ia l  f o r  other s i t e s  t o  have the  same character is t ics ,  such as juxta-  
pos i t i on  t o  ag r i cu l t u ra l  areas, which l ed  t o  the  Rem permit decision and 
which therefore could r esu l t  i n  author izat ion o f  fu tu re  rockplowlng pern i t  
appl icat ions;  t he  Corps a lso provided a cumulative review o f  issued permits 
and the  i nvol ved wetland acreages i n  East Everglades. However, these 
represent only pa r t  o f  the cumulative impacts picture.  I bel ieve t ha t  t o  
provide an accurate assessment o f  the cumulative impacts o f  the loss o f  
wetlands resources requi res considerat i  on of the co l  l e c t i v e  h i s t o r i ca l  
1 osses of those resources due not only t o  the  discharge o f  f i l l  material 

LJ, but a lso t o  other factors,  and t h a t  such an approach i s  consistent w i t h  
Section 230.11(g) o f  the Section 404(b) ( l )  Guidelines. 

There have been s i gn i  f l can t  1 osses o f  p ra i  r i e  wetlands o f  East Everglades. 
Review of t he  RO and the administrat ive record ind icates t h a t  approximately 
8,000 o f  the o r i g i na l  25,000 acres o f  East Everglades p r a i r i e  wetlands i n  
the area south o f  Tamiami T ra i l ,  which includes t h e  wetland s i t es  a t  issue, 
have been l o s t  or  d lsturbed as a resu l t  o f  rockplowing, drainage and res i -  
dent i a1 devel opment . Rockpl owl ng an addl ti onal 432 acres o f  t h e  pra i  r i  e 
wetlands on t he  Rem, Becker and Senior Corp. s i t e s  w i l l  cont r ibute  t o  t h i s  
1 s This w i l l  a l so  cont r ibute  t o  the  cumulative loss o f  hab i ta t  d iver-  
s i t y  w i t h i n  t he  Everglades system, which t he  wetland s i t es  a t  issue 
provide? 

From a w i l d l i f e  perspective, t he  most s i gn i f i can t  cumulative impacts w i l l  
be expe r l encd  by the  previously discussed mobile species which u t  il i r e  
p r a i r i e  wetlands i n  conjunct ion w i t h  other habitats. Wading birds, which 
depend upon these areas f o r  a seasonal feeding habi tat ,  have already suffered 
1 a rge popula'ti on decl 1 nes I n  t he  Everglades and s i g n i f i c a n t  decl ines i n 
nest1 ng numbtn I n  ENP due i n whole o r  i n  p a r t  t o  1 oss o f  food and feeding 
habi tat .  There are  12 species o f  wadi ng b i  rds t h a t  were e i t he r  observed on 
t he  wetland s i t e s  a t  issue o r  i n  adjacent, s i m i l a r  p r a i r i e  wetlands. Nine 
of these species are  o f  special concern t o  t h e  State o f  F lo r ida  andlor 
t he  FCREB because o f  1 oss and/or de te r i  ora t ion o f  habitat.  Rockpl owing 
t he  wetland s i t e s  a t  issue w i l l  con t r ibu te  t o  cumulative adverse impacts 
t o  these species. Rockplowing these areas w i l l  cont r ibute  t o  the cumulative 
loss o f  hab i ta t  o f  the F lo r ida  Panther whose endangered status i s  a t t r i bu ted  

b t o  hab i t a t  losses, among other factors. 



- -  V. CONCLUSIONS AND FINDINGS 

'L This F ina l  404(c') Determination addresses unacceptable adverse e f fec ts  t o  
wi ld1 i fe. T h  404(c) regulat ions define unacceptable adverse e f fec t  as 
an impact on an aquatic o r  wetland ecosystem which i s  l i k e l y  t o  r esu l t  i n  
s i g n i f i c a n t  degradation of municipal water suppl ies or  s i gn i f i can t  loss q r  
damage t o  f i sher ies ,  she l l f i sh ing,  w i l d l i f e  hab i ta t  o r  recreat ion areas. 
Under Section 231.2(e) of the 404(c) regulat ions, the  evaluation o f  the  
unacceptabi 1 i t y  of such impacts should consider the re1 evant port ions o f  
the  Section 404(b ) ( l )  Guidelines. 

Those por t ions o f  the Guide1 ines re1 a t i ng  t o  s i g n i f i c a n t  degradation o f  
waters of the  U.S. (40 CFR 230.10(c)) and t o  the determination o f  cumulative 
e f fec ts  on t he  aquatic ecosystem (40 CFR 230.11(g)) are o f  importance t o  
evaluat ing the unacceptab i l i ty  of environmental impacts i n  t h i s  case. 
Canpliance w i t h  the  Guidelines requires t h a t  no discharge of dredged o r  
f i l l  mater ia l  sha l l  be permitted if i t  causes o r  contr ibutes t o  s i gn i f i can t  
degradation of waters of the U.S.. Effects con t r ibu t ing  t o  s ign i f i can t  
degradation include but are not  l im i t ed  t o  the  loss o f  f i s h  and w i l d l i f e  
hab i ta t  o r  the  loss o f  a wetland's capacity t o  ass imi la te  nutr ients.  
Canpliance w i t h  t he  Guidelines a lso requires t ha t  t he  permi t t i ng  author i ty  
consider informat ion concerning cumulative impacts dur ing t h e  decision-making 
process. Thus, i t  i s  appropriate, w i t h i n  the context o f  my F ina l  Detemina- 
t ion,  t o  take i n t o  account cumulative losses o f  f i s h  and w i l d l i f e  hab i ta t  i n  
deciding whether proposed rockpl awl ng w i  11 r e s u l t  i n  s i  g n i f  i can t  degradation. 

k 
Revi eu of the RD and t h e  admi n i s t r a t i v e  record revealed t h a t  the  Rem, 
Becker and Senior Corp. s i t e s  e x h i b i t  wetland funct ions t yp i ca l  o f  East 
Everglades p ra i ' r i  e wet l  ands desp i te  a shortened hydroperi od due t o  t he i  r 
prox imi ty  t o  adjacent canals. These s i t e s  cont r ibute  t o  t he  w i l d l i f e  
hab i ta t  d i v e r s i t y  o f  the Everglades and provide seasonal wet l  and hab i ta t  
t ha t  i s  essent ia l  t o  t h e  mobile species o f  the  Everglades wetlands system. 
As Table 1 indicates,  t h e  Rem, Becker and Senior Corp. s i t e s  provide habi ta t  
f o r  a heal thy mix o f  species which includes 12 species o f  wading b i rds  
(n ine species which are o f  special concern t o  the  Sta te  o f  F lo r ida  and/or 
t he  FCREB) which have experienced s i g n i f i c a n t  decl ines i n  populat ion due 
i n  pa r t  t o  t he  loss  o f  food o r  feeding hab i t a t  which these wetlands provide. 
Also included i n  Table 1 i s  the  endangered Wood Stork which has a lso 
experienced s i g n i f i c a n t  populat ion decl ines due, i n  part ,  t o  the  loss of 
foraging habl tat .  Table 1 a lso  includes the  American A l l i g a t o r  which i s  on 
t h e  federal  t hna tened  l i s t  and o f  special concern t o  t h e  State o f  F lo r ida  
and t h e  FCREB. 

I conclude t h a t  t h e  Rm, Becker and Senior Corp. s i t e s  provide important 
w i l d l i f e  hab i t a t  which would be l a rge l y  destroyed i f  the s i t e s  a n  rock- 
plawed as proposal. EPA's review a l so  revealed t h a t  there have been 
s i g n i f i c a n t  cumulative losses o f  East Everglades p ra i  r i e  wetlands and tha t  
these 1 osses have been l i nked  t o  t he  dec l ine o f  sane species I n  t h i s  region 
and t h a t  rockplawlng these three s i t e s  would aggravate the effect of these 
1 osses. I there fo re  conclude that ,  considering s i t e  spec i f ic  and ~ ~ ~ l a t f v e  
impacts, rockplawi ng these wetland s i t e s  w i  11 r e s u l t  i n  unacceptable 
adverse e f f e c t s  t o  w i l d l i f e  f o r  t he  purposes o f  Section 404(c) of the CWA. 



L.l I n  the  present case, my f i n d i n g  of  unacceptable adverse e f f e c t s  i s  based upon 
a n t i c i p a t e d  losses o f  va luable w i l d l  i f e  h a b i t a t  t h a t  w i l l  r e s u l t  from d i r e c t  
e f f e c t s  of  p a r t i c u l a r  discharges regulated under Sect ion 404 o f  the CWA, 
considered w i t h i n  the  contex t  of  pas t  losses. However, my review o f  t he  
RD, the record  o f  Region I V ' s  p u b l i c  hearing, and t h e  ESR a lso  revealed a 
subs tant ia l  i n t e r e s t  on the  p a r t  o f  a l l  l e v e l s  of  government i n  t he  eco log ica l  
i n t e g r i t y  o f  t he  south F l o r i d a  wetlands ecosystem of  which these s i t e s  are 
a pa r t ,  and a number o f  -s tud ies  and regu la to ry  programs designed t o  address 
the  maintenance o f  and improvements t o  t h i s  system. E a r l i e r  study and 
p lanning programs which culminated i n  p repara t ion  of  t he  EEMP (and the  
corresponding zonfng ordiances through which i t s  conclusfons and f i n d i n g s  
are implemented) and the  ENP-EERPMIP focused on the  eco log ica l  values and 
land uses o f  East Everglades, as we l l  as the  r e l a t i o n s h i p  o f  the  area t o  
o ther  surrounding wetland envi rons such as ENP. I n  p a r t i c u l a r ,  the EEHP 
e f f o r t  prov ided a very comprehensive and much needed data base concerning 
the  var ious wetland h a b i t a t s  of  East Everglades and t h e i r  associated f i s h  
and w i l d l  i f e  assemblages. The Save Our Everglades Program was i n i t i a t e d  
i n  1983 t o  r e s t o r e  and p r o t e c t  t he  values of  the  Kissimnee River-Lake 
Okeechobee-Evergl ades System. This program has prov ided the  impetus f o r  
a number o f  s tud ies  and programs (some of which I b r i e f l y  discuss i n  t h i s  
F i n a l  Determinat ion) designed t o  improve and r e s t o r e  ENP and i t s  w i l d l i f e  
support func t ions .  As has been demonstrated the  p r a i r i e  wetland s i t e s  a t  
issue prov ide  w i l d l i f e  h a b i t a t  t h a t  i s  u t i l i z e d  by the  mobi le  species o f  
ENP and, indeed, prov ide essen t i a l  h a b i t a t  f o r  some o f  them. I bel ieve ,  
therefore, t h a t  rockplowing t h e  432 acres o f  wetlands a t  issue would n o t  

L o n l y  r e s u l t  i n  unacceptable s i t e  spec i f i c  and cumulat ive impacts t o  w i l d l i f e  
based upon e x i s t i n g  environmental circumstances, b u t  i s  a l so  cont rary  t o  
ongoing e f f o r t s  t o  improve and r e s t o r e  the  Everglades' eco log ica l  func t ions  
which i nc lude  support  o f  a r i c h  and d iverse  w i l d l f f e  populat ion. 



V I .  RESTRICTION ON USE OF THE REM, BECKER AND SENIOR CORP. SITES 

FOR SPECIFICATION AS DISPOSAL SITES 

Section 404(c) authorizes EPA t o  impose d i f f e ren t  l im i t a t i ons  on discharges 
through actions on d i  sposal s i t e  speci f ica t ions . Where the fac ts  warrant 
I may recommend tha t  any defined area be proh ib i ted from spec i f ica t ion as 
a disposal s i t e  pursuant t o  Sections 404(a) and (b). I f  I should determine 
t ha t  the discharge o f  ce r ta i n  mater ia ls w i l l  have s i gn i f i can t l y  less 
damaging e f f ec t s  than others, or  t ha t  l i m i t i n g  discharges by amount, method, 
and/or loca t ion  w i l l  reduce the 1 i k e l  i hood o f  unacceptable adverse ef fec ts ,  
I may recomnend t h a t  the use o f  a speci f ied s i t e  merely be res t r i c t ed  i n  
some manner o r  t ha t  the r e s t r i c t i o n  o r  p roh ib i t i on  apply t o  only a por t ion 
o f  the area under consideration. 

Based upon my f ind ing  t ha t  proposed rockplowing would r e s u l t  i n  unacceptable 
adverse e f f ec t s  t o  wi ld1 i f e  and under the author i ty  delegated t o  me by the 
Administrator, I hereby r e s t r i c t  the designation o f  the Rem, Becker and 
Senior Corp. s i t e s  as discharge s i t es  f o r  rockplowing. This 4 W c )  ac t ion  
does no t  address proposed f i l l i n g  a c t i v i t i e s  i n  support o f  less consumptive 
uses o f  these s i tes.  

Date w K&-- b- 
Rebecca W. Hanmer 
~ ~ 

Act ing Assistant Mmi n i  s t r a to r  
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