
Final ~e te rmi ;13 t ion  of the 
Administrator Conc>rning North Miami 

Landfill  S i t e  Pursuallt t o  Section 404(c) 
of the Clean Water Act 

I .  Introduction 

Under section 404(c) of the  Clean Water Act., the Administrator 

of the Environmental Protection.Agency ( E P A )  i s  authorized t o  pro- 

h i b i t  the  specif icat ion (including the  withdrawal of spec i f ica t ion)  

of any defined area  as a  disposal s i t e ,  and he is  authorized t o  

deny o r  r e s t r i c t  t h e  use of any defined area fo r  spec i f ica t ion  
' .  

(including the  withdrawal of spec i f ica t ion)  as  a  disposal  s i t e ,  

whenever he determines, a f t e r  notice and opportunity fo r  public 

\earings, t h a t  the discharge of such materials  i n t o  such area 

w i l l  have an unacceptable adverse e f f e c t  on muni-cipal water 

supplies,  s h e l l f i s h  beds and f i shery  areas (including spawning 

and breeding a r e a s ) ,  wi ld l i fe ,  o r  recreat ional  areas.  Refore 
-. 

making such a  determination, the  Administrator s h a l l  consult with 
b 

the  Chief of Engineers, the  landowner, and the  appl icant ,  i f  any. 

After consideration of the record i n  t h i s  case, including 

public comments and the  hearing record and comments from the  
* /  - 

Office of the  Chief of Engineers, and a f t e r  consultat ions with a 

duly authorized representat ive of the City of North Miami, I 

have determined t h a t  the  discharge of ce r t a in  dredged and f i l l  

.mater ia ls  in to  the  North Miami l a n d f i l l  w i l l  have an unacceptable 

adverse e f fec t  on s h e l l f i s h  and f i shery  areas ,  wi ld l i fe ,  and 

recreat ional  areas .  Therefore, I. am hereby exercising my authori ty 

- 
* /  A t  my request ,  t h e  Director of EPA's Office of Environmental - 
Review acted as my representat ive a t  t h i s  meeting. 

L/ 



to restrict the use of the area in question for specification . 
. -  L/ 

(including the withdrawal of specification) as a disposal site, 

as described more fully below. My findings and reasons are al'so' ' '  

set out below. 

11. Background and History 

On March 15, 1976, the Jacksonville District Corps of Engineers.- . . 
' .  

(COE) , iss~ied a joint Section 404/~ection 10 permit (758-0869) to the. , \ -  

City of North Miami to fill 291 acres for a public recreational,. . . 
facility consisting of two golf courses, tennis courts, and a 

clubhouse adjacent to Biscayne Bay. ~ p p r o x i m a t e i ~  1,540,000 cubic 

yards of fill material were to be used to achieve sufficient! elevation 

for landscaping the golf courses and to prevent damage caused by ' - 
flood tides. Only 103 acres of the area to be filled were wetlands, e :i 

and there were to be 8.2 acres of mangroves preserved and 3 shallow 

ponds with tidal connections created within the overall fill area. . 

A large area of mangroves also exists between the fill site and 

. . 
Riscayne Ray.  either the COE public notice nor the COE permit . . 

referenced the use of solid waste (garbage) as the fill material. 

EPA Region IV did not oppose the project. 

On March 25, 1977, the COE advertised permit application 

778-0376 which was a modification of permit 758-0869. The proposed ~ 

permit modifications involve excavating the three tidal ponds to 

minus 35 feet mean sea level (MSL) for borrow material instead o f .  . 

t o  minus 3 feet as originally proposed. The 8.2 acre mangrove . . 
1 

. ~ 

. . . ? 

9 



4 .  p r e s e r v e  t o  have  been c o n t a i n e d  w i t h i n  t he  g o l f  c o u r s e  area under  
, ,\ 

'0 
p e r m i t  758-0869 would a l s o  be c o n v e r t e d  i n t o  a borrow area. pub l i c '  

n o t i c e  77B-0376 a l s o  p r o v i d e d  n o t i f i c a t i o n  t o  t h e  p u b l i c  t h a t , t h e  . 

291 acre p r o j e c t  area would be o p e r a t e d  as a s a n i t a r y  l a n d f i l l ,  

u t i l i z i n g  s o l i d  w a s t e  ( g a r b a g e )  'as f i l l  material ( i . e . ,  s e v e r a l  

m o r e  m i l l i o n  c u b i c  y a r d s  o f  s o l i d  w a s t e  would be d e p o s i t e d  i n  

w a t e r s  o f  t h e  Uni ted  S t a t e s ) .  

S i n c e  i s s u a n c e  o f  COE P u b l i c  N o t i c e  778-0376, EPA has 

m a i n t a i n e d  i t s  o p p o s i t i o n  t o  t h e  u s e  o f  w e t l a n d s  a t  t h i s  s i t e  

f o r  s o l i d  was te  d i s p d s a l .  Because the  Region w a s  u n a b l e  t o  

r e s o l v e  d i f f e r e n c e s  o f  o p i n i o n  w i t h  t h e  J a c k s o n v i l l e  D i s t r i k t  

and South  A t l a n t i c  D i v i s i o n  E n g i n e e r s ,  t h e  a p p l i c a t i o n  w a s  
1 

e l e v a t e d  t o  t he  Deputy A d m i n i s t r a t o r  of  EPA and t h e  A s s i s t a n t  

S e c r e t a r y  o f  t he  Army ( C i v i l  Works) under  S e c t i o n  4 0 4 ( q )  of t h e  

u Clean Water A c t .  (Dur ing  t h i s  p r o c e s s ,  t h e  d i s c h a r g e  o f  g a r b a g e  

w a s  h a l t e d  on  a n  i n t e r i m  basis..) When t h e s e  d i s c u s s i o n s  f a i l e d  

t o  r e s o l v e  t h e  matter ,  t h e  EPA Reg iona l  A d m i n i s t r a t o r  for Region 

I V ,  Rebecca Hanmer, i n i t i a t e d  a c t i o n  under  S e c t i o n  4 0 4 ( c )  o f  

the  Clean  Water A c t .  Fo l lowing  due  p u b l i c  n o t i c e s ,  s h e  h e l d  a 

p u b l i c  h-earing o n  t h e  matter i n  the  C i t y  o f  North M i a m i  Beach, 

F l o r i d a ,  o n  October 2 ,  1980. S u b s e q u e n t l y  on  November 28,  

1980,  s h e  forwarded h e r  recommended d e t e r m i n a t i o n  and t h e  

a d m i n i s t r a t i v e  r e c o r d  f o r  my r e v i e w  and f i n a l  d e t e r m i n a t i o n  

i n  accordance  w i t h  the 4 0 4 ( c )  r e g u l a t i o n s  ( 4 0  CFR $321) .  



M s .  Hanmer's recommended determination would have r e s t r i c t ed  . * 

the  use for  specif icat ion of the area covered by permit 758-0869 

as a  disposal s i t e  and thereby prohibited any fur ther  permanent .-j 

discharges of f i l l  material i n t o  the  area except as specif ied-%' in  . , 

the  determination. Her recommendation included several  mit igat ive  
' .  

measures. She a l s o  recommended the outr ight  denial  of the .use  for. .. 

spec i f ica t ion  of the  1 2  acres a t  i ssue i n  proposed permit 778-0376,, -. 

par t  of the  same s i t e  covered by COE permit 75B-0869. Her determina- ,; 

I .  

t i o n  was based upon exis t ing 'and ant ic ipated water qua l i ty  impacts .. , 
" . 

, ,. . 
t h a t  pose the r i sk  of unacceptable adverse e f f e c t s  t o  f ishery 

areas,  w i ld l i f e  and recreation areas of Riscayne Bay, adjacent ' . . 
wetlands and lakes within the s i t e .  

O n  December 2 ,  1980 and December 3, 1980, respectively,, my '. 
o f f i c e  received the  administrative record and M s .  Hanmer's recom- ; 

mended determination. After these mater ia ls  were reviewed, I sent  

u 
l e t t e r s  t o  the  Chief of Engineers, Lieutenant General Joseph K .  

Bratton, and the  Mayor of the  City of North Miami, M r .  Howard Neu, 
, 

on December 29, 1980', i n i t i a t i n g  consultat ion i n  accordance with 

the  404(c) regulations.  They then had 1 5  calendar days to '  no t i fy  

me of any in t en t  t o  take correct ive  ac t ion  t h a t  would prevent, t o  

m y  s a t i s f a c t i o n ,  any unacceptable adverse e f fec t s .  My s t a f f  met 

with Mayor Neu on January 1 2 ,  1981, as  pa r t  of the  consultat ion.  

The Chief of Engineers, act ing through h i s  Director of Civ i l  Works, 
. . 

submitted comments i n  writ ing on the  same day. I subsequently 

reviewed the  information they submitted, along with the  record, and 

determined t h a t  I should r e s t r i c t  the  s i t e  f o r  use a s  a disposal 

s i t e  a s  described below i n  t h i s  f i n a l  determination. 



111. Unacceptable  Adverse E f f e c t s  

. .  . . 
A.   en era ti on o f  Leachate  

A t  p r e s e n t ,  approx imate ly  6'0 a c r e s  o f  t h e  wet land and m o s t  

o f  t h e  upland have  been f i l l e d  w i t h  s o l i d  was t e .  There  i s  o n l y  - 
r ' 

a  6" c o v e r  o f  c l e a n  f i l l  on app rox ima te ly  h a l f  o f  t h i s  s o l i d  ' 

was te .  S e v e r a l  l a k e s  have  been excava t ed  th rough  t h e  s o l i d  . . 
I .  

w a s t e  and i n t o  t h e  a q u i f e r  t o  d e p t h s  up t o  minus 35 f e e t  MSL. The . , . , 
r e c o r d  i n d i c a t e s  t h a t  p lacement  o f  s o l i d  was te  on t h e  s i t e  

. . 
h a s  r e s u l t e d  and w i l l  r e s u l t  i n  s i g n i f i c a n t  l e a c h i n g  i n t o  t h e s e  - 

l a k e s ,  t h e  a d j a c e n t  w e t l a n d s ,  t h e  wa t e r  t a b l e  which c o n n e c t s  

w i t h  Biscayne Bay, and u l t i m a t e l y  t h e  Bay i t s e l f .  
t 
I 1 .  

Pe r sonne l  from t h e  Dade County Department  o f  Environmenta l  

Resources  Management ( D E R M )  i n s p e c t e d  t h e  no r thwes t  l a k e  on 

J a n u a r y  15 ,  1980, and obse rved  f i v e  l e a c h a t e  s t r e a m s  e n t e r i n g  t h e  

l a k e .  DEHM p e r s o n n e l  r e t u r n e d  t o  t h e  s i t e  on J a n u a r y  17 ,  1980,  

and t ook  w a t e r  q u a l i t y  samples .  They found t h a t  t h e  l e a c h a t e  

e n t e r i n g  t h e  no r thwes t  l a k e  had a n  ammonia c o n c e n t r a t i o n  i n  

e x c e s s  o f  500 ppm, which i s  e v i d e n c e  o f  g r o s s  con t amina t i on .  

A d d i t i o n a l  d a t a  c o l l e c t e d  on Feb rua ry  22,  1980,  by P o s t ,  Buckley,  

Schuh and J e r r i g a n ,  I n c . ,  a  c o n s u l t i n g  f i r m  employed by  t h e  
. . 

a p p l i c a n t ,  show t h a t  t h r e e  l a k e s  on t h e  s i t e  had s u r f a c e  w a t e r  

w i t h  ammonia c o n c e n t r a t i o n s  r a n g i n g  from 5-20 ppm. Subsequen t l y ,  

EPA and DEW took  a d d i t i o n a l  samples  o f  t h e s e  l a k e s  and indepenllsr- t ly 

v e r i f i e d  t h e  h i g h  l e v e l s  o f  ammonia. 



- 6 -  

. EPA has a l s o  found thirty-one man-made organic compounds i n  

one leachate sample associated w i t h  one of the lakes.  Twenty - .  i 
of these compounds were iden t i f i ed  as belonging t o  various 

. . .  
families of chemicals of ten asociated with household wastes' 

Such as solvents ,  p l a s t i c i z e r s ,  .and lubr ica t ing  f lu ids .  Some 

other compounds can be linked t o  pharmaceutical wastes. ~ i v e  o f  ' 

the  organic compounds iden t i f i ed  were p r i o r i t y  po l lu t an t s  which 

a r e  known o r  strongly suspect-ed of having tox ic  e f f e c t s  on man 
, . 

and other animals. These compounds have so  f a r  been found a t  I .  

, \ 

low concentrations. However, given the  sporadic and unpredictable 

. . nature of the  d i s t r ibu t ion  of chemicals i n  so l id  waste l a n d f i l l s ,  

there  i s  no assurance t h a t  concentrations w i l l  remain a t  t h i s  

low ' leve l ,  pa r t i cu la r ly  i f  dumping resumes. t 

! 

The leachate problem i s  not confined t o  the  lakes.  Data 

col lected by D E W  on several  occasions shows t h a t  t h e  surface  U ' 

waters of the  mangrove preserve jus t  ea s t  of t he  so l id  waste 

disposal  s i t e  (e .g . ,  jus t  outs ide  the  ex is t ing  d ike)  have ammonia 

leve ls  much higher than those i n  samples taken from Biscayne Bay 

o r  from surface waters of a mangrove community located away from 

the  s i t e  a t  i ssue.  Independent sampling and ana lys i s  by EPA 

s c i e n t i s t s  have fur ther  confirmed t h a t  concentrat ions of t o t a l  

ammonia as  high as  9 ppm are  now present i n  the  mangrove preserve. 

T h i s  ind ica tes  t h a t  the  shallow groundwater i s  contaminated e a s t  

of the l a n d f i l l  and w i l l  be a continuing conduit f o r  ammonia 

generated by the  garbage. I t  a l s o  ind ica tes  t h a t  t h e  dike does 

not prevent the  passage of leachate .  . . 



Leachate has not yet been detected in  the Bay i t s e l f .  However, - 

v leachate from an adjacent s i t e  can take inany years t o  t r ave l  t d  a - . '  
: 

water body, depending upon s i t e  conditions, precipi ta t ion and 

man's interference. I n  the  present case, measurements of leachate. 

i n  the  lakes and wetland areas have shown increasing leve ls  over 

time. For example, as  of 1977, EPA had not been able t o  detect  . 

any leachate, whereas 1980 samples showed levels as high a s  500 ppm 

i n  pa r t i cu la r  streams (see p.. 5 ,  supra).  EPA models, developed . . 
' .  

t o  predict  the production of organic acid leachate from sol id  . ,, . 

waste disposal f a c i l i t i e s ,  predict  t h a t  the  waste already disposed . .  . 

. . 
of a t  t h i s  s i t e  w i l l  produce large quant i t ies  of leachate for  . . 

many years. Therefore, it i s  probable t h a t  the  leachate w i l l  

ultimately reach the bay i t s e l f .  The continued discharge 08 

garbage w i l l  obviously serve t o  exacerbate t h i s  s i tua t ion .  

~b While the appl icant ' s  consultant ,  Post, Buckley, Schuh and - 

Jernigan, Inc. ( P B S & J ) ,  concluded t h a t  the organic substra te  a t  the  

s i t e  would serve as an at tentuat ion ba r r i e r  between the l a n d f i l l  

and Biscayne Bay, I am not persuaded t h a t  it w i l l  prevent unaccept- 

able adverse e f fec t s  i n  the Bey. Other evidence supported the 

extreme fransmissivity of the Miami o o l i t e  layer.  Also, observations 

of others  t h a t  leachate has moved from the actual  l a n d f i l l  area t o  

the  mangrove preserve outside the dike indicates  t h a t  i n  f ac t  there  ' 

i s  not a su f f i c i en t ly  e f fec t ive  a t ten tua t ion  mechanism present,  

whatever laboratory t e s t s  of s o i l  layers  might suggest i n  theory. * 

Also, other  experts commented t h a t  PBS&J8s methods of sample handl- 

ing and e r r o r s  i n  calculat ion invalidated i t s  conclusions.) The . . . . 

excavation of deep lakes c l ea r ly  undercuts the  at tenuation p ~ t e n i t a l '  . . : 
' 

, 
I .  



of the upper, r e l a t ive ly  impervioils s o i l  layers.  Therefore, 

based on the record, I  conclude tha t  leachate generated by garbage" J 

a t  the s i t e  w i l l  continue t o  be produced, tha t  it i s  l ike ly  to. 
. . 

reach the bay, and tha t  the placement of addit ional  garbage w i l l  

increase i t s  concentration and the duration of i t s  production. 

B. Toxicity 

The record es tabl ishes  t h a t  the observed leve ls  of ammonia 

a re  s igni f icant .  D r .  Joan A.. Browder, National Marine Fisheries , .  

' .  
Service, t e s t i f i e d  a t  the public hearing about the tox ic i ty  of . ,. . 

ammonia t o  freshwater and sal twater  f i shes  and invertebrates.  

Ammonia, which i s  acutely toxic t o  various aquatic species a t  , - 

low concentrations, i s  found i n  the  aquatic envikonment i n  two 

forms, ionized ( N H + ~ )  and un-ionized ( N H 3 ) .  While the un-idnized " . . 

form i s  generally responsible for  ammonia tox ic i ty  t o  aquatic 

organisms, there  i s  considerable evidence tha t  NH+4 a l s o  contributes 
w 

s ign i f i can t ly  t o  the  detrimental e f fec t s  of ammonia on aquatic 

organisms i n  some environments.. Both forms a re  present a t  t h i s  s i t e .  

Concentrations of 2-20 ppm t o t a l  ammonia, as found i n  the  

lakes, r e su l t  i n  concentrations of un-ionized ammonia t h a t  exceed 

EPA's water qua l i ty  c r i t e r i a .  In f ac t ,  i n  one experiment c i ted  i n  

EPA's Qual i ty  C r i t i e r i a  for  Water, t o t a l  ammonia concentrations of 

8 ppm produced 50% mortali ty i n  the  t e s t  animals within 2 4  hours. 

As discussed above, we can expect the continued generation of 

leachate a t  t h i s  s i t e  for  some time from the garbage already on the'  

s i t e .  I t  i s  logica l  t o  expect t h a t  the addit ion of new garbage a t .  

t he  s i t e  w i l l  r e s u l t  i n  increased concentrations of ammonia for  eveh. 

longer periods of time. , d  
I . I  



, . 
u' The  r e c o r d  a l s o  i n d i c a t e s  t h a t  low c o n c e n t r a t i o n s  o f  oxygen . .  

. . 
(which are commonly found i n  s u r f a c e  w a t e r s  o f  mangrove swamps, 

. . .  
s u c h  a s  those p r e s e n t  here and  i n  s t r e s s e d  e s t u a r i e s )  c a n  g r e a t l y  

i n c r e a s e  the  s u s c e p t a b i l i t y  o f  aqua t i c  s p e c i e s  t o  ammonia t o x i c i t y .  

I n  a d d i t i o n ,  t he  breakdown o f  ammonia i n t o  n i t r i t e s  and  t h e n  i n t o  
r 

n i t r a t e s  may r e s u l t  i n  e u t r o p h i c a t i o n ,  s i n c e  e s t u a r i e s  a r e  known 

t o  be n i t r o g e n  l i m i t e d .  E u t r . o p h i c a t i o n  i s ,  o f  c o u r s e ,  a c l a s s i c  ' - , .  . '  
' 1  s i g n  o f  poor  w a t e r  q u a l i t y .  
\ I  

T h e  Corps o f  E n g i n e e r s  q u e s t i o n e d  the h a r m f u l n e s s  o f  ammonih . . 
, - 

i n  l i g h t  of my r e c e n t  d e c i s i o n  n o t  t o  a d d  ammonia t o  t he  l i s t  o f  

t o x i c  p o l l u t a n t s  under  $307 o f  the  Clean  Water A c t .  The Corps  has 
1 

I 

m i s i n t e r p r e t e d  the  c i t e d  F e d e r a l  R e g i s t e r  n o t i c e .  EPA d i d  n o t  f i n d  

. 
t h a t  ammonia i s  " n o t  d e t r i m e n t a l  t o  warm w a t e r  f i s h "  b u t  rather 

'- t h a t  i t  " is  n o t  n o r m a l l y  p r e s e n t  i n  a m b i e n t  waters a t  c o n c e n t r a -  

t i o n s  t o x i c  t o  w a r m w a t e r . f i s h  s p e c i e s . "  ( emphas i s  added . )  

Al so ,  the n o t i c e  e x p r e s s l y  s t a t e s  t h a t  the f u l l  s e n t e n c e  which t h e  

Corps  q u o t e s  is  m e r e l y  a summary o f  some o f  t h e  comments r e c e i v e d  

by EPA, t h a t  the Agency d o e s  n o t  n e c e s s a r i l y  a g r e e  w i t h  i t ,  and  
* /  - 

t h a t  it i s  n o t  t o  be c o n s i d e r e d  a n  Agency p o s i t i o n .  

T h e  e v i d e n c e  i n  t h i s  c a s e  shows t h a t  the ammonia l e v e l s  a t  

t h i s  s i t e  are and  are l i k e l y  t o  c o n t i n u e  t o  be f a r  h i g h e r  t h a n  

t h o s e  n o r m a l l y  found i n  ambient  w a t e r ,  and  t h a t  the  l e v e l s  a t  . . 

* /  A c o n c l u s i o n  n o t  t o  l i s t  a p o l l u t a n t  a s  a t o x i c  p o l l u t a n t  a n d e r  
F307 d o e s  n o t  n e c e s s a r i l y  mean t h a t  the s u b s t a n c e  d o e s  n o t  h a v e  
t o x i c  p r o p e r t i e s ,  or t h a t  it c a n n o t  c a u s e  u n a c c e p t a b l e  a d v e r s e  
e f f e c t s ,  h u t  o n l y  t h a t  i t s  p r o p e r t i e s  o r  s o u r c e  d o  n o t  make i t  
n e c e s s a r y  t o  impose those a d d i t i o n a l  r e g u l a t o r y  r e q u i r e m e n t s  
a p p l i c a b l e  t o  the t o x i c  p o l l u t a n t s  c a t e g o r y .  Ammonia, f o r  e x a r n ~ l e ,  
comes l a r g e l y  from POTW's and a g r i c u l t u r a l  r u n o f f ,  which would be , . .  
u n a f f e c t e d  by  i t s  l i s t i n g .  

, . 



t h e  s i t e  a r e  l i k e l y  t o  have  a d v e r s e  e f f e c t s  on  t he  a r e a ,  e s p e c i a l l y  

t h e  we t l ands ,  a s  f i s h  and w i l d l i f e  h a b i t a t .  Fur thermore ,  a l t hough  - '  

, d  
ammonia i s  g e n e r a l l y  n o n - p e r s i s t e n t ,  t h e  supp ly  w i l l  be s t e a d i . 1 ~  

- .  
r e p l e n i s h e d  h e r e  i f  ga rbage  dumping c o n t i n u e s .  ( I f  t h i s  were a  

s i n g l e ,  one-time r e l e a s e  o f  ammonia, n o n - p e r s i s t e n c e  would be 

more s i g n i f i c a n t .  ) 

C. Resources  a t  Risk 

North Biscayne  Bay i s  an  i m p o r t a n t  r e c r e a t i o n a l  f i s h i n g  . . 
, . 

a r e a .  I t  a l s o  s u p p o r t s  commercial  f i s h e r i e s  f o r  b a i t  sh r imp c ,. 

and b a i t  f i s h .  P o r t i o n s  o f  t h e  Bay, i n c l u d i n g  the mangro've . . 
. . 

w e t l a n d s ,  s e r v e  a s  e s s e n t i a l  n u r s e r y  grounds  f o r  ma r ine  f i s h  a n d *  - 

i n v e r t e b r a t e s  which p l a y  a n  i m p o r t a n t  r o l e  i n  t h &  food w e b  which 

t 
s u p p o r t s  such  f i s h e r i e s .  The Bay and i t s  mangroves a l s o  seqve  

a s  a  major  f e e d i n g  a r e a  f o r  numerous c o l o n i a l  n e s t i n g  b i r d s  and 

o t h e r  w i l d l i f e .  The w e t l a n d s  on t h e  s i t e  a r e  used f o r  r e c r e a t i o n a l  

b i r d  watching.  Many o f  t h e s e  s p e c i e s  depend f o r  food upon t h e  u 

s m a l l  f i s h  and c r u s t a c e a n s  founh i n  t h e  Bay and i t s  mangroves. 

Two endangered s p e c i e s  ( t h e  E a s t e r n  brown p e l i c a n  and the West 

I n d i a n  manatee)  both u s e  t h i s  a r e a  o f  Biscayne Bay f o r  f e e d i n g  . 

pu rpose s .  The p e l i c a n  f e e d s  p r i m a r i l y  o n  menhaden, a f o r a g e  

f i s h  dependen t  upon i n t e r t i d a l  mangrove h a b i t a t  i n  i t s  e a r l y  

l i f e  s t a g e s .  The manatee  f e e d s  a lmos t  e x c l u s i v e l y  on s e a g r a s s e s  

found i n  Biscayne Bay which c o u l d  be  a d v e r s e l y  a f f e c t e d  i f  t h e  . . 
Bay ' s  w a t e r  q u a l i t y  i s  degraded .  These r e s o u r c e s  o f  t h e  Bay w i l l  

be a d v e r s e l y  a f f e c t e d  by l e a c h a t e  c o n t a m i n a t i o n ' o f  t h e  mangrove 

w e t l a n d s  on the  s i t e  a s  w e l 1 , a s  b y  con t amina t i on  o f  the Bay i t s e l f .  
. . 

F i n a l l y ,  t h e  l a k e s  w e r e  d e s i g n e d  a s  p a r t  o f  a  r e c r e a t i o n a l  complex. 

T h e i r  c o n t a m i n a t i o n  w i l l  a d v e r s e l y  a f f e c t  r e c r e a t i o n .  
, , ,L . l  



In sum,  I conclude, based on the  t o t a l  evidence of present L /  

conditions and the  predict ions of future  development and movement . ,  
of leachate, t h a t  t he  use of t h e  North Miami l a n d f i l l  s i t e  f o r  

the  placment of garbage w i l l  have unacceptable adverse e f f e c t s  

on s h e l l f i s h  and f i s h e r i e s  areas ,  w i l d l i f e ,  and recreat ional  
- .  

areas.  

I V .  ~ e s t r i c t i o n s  on Use of the Miami Landf i l l  
Area for  Specif icat ion A s  a  Disposal S i t e  

A .  Legal author i ty  

Section 404(c) author izes  several  degrees of l imi ta t ion  
', ' . 

on discharge of dredged o r  f i l l  mater ia l  a t  a  disposal  s i t e . *  

Where the  f a c t s  warrant it, I may prohib i t  a l l  fu ture  discharges A 

of a l l  dredged or  f i l l  mater ia l  a t  a  s i t e ,  whether o r  not the  w 

s i t e  has previously been spec i f ied  i n  a  404 permit. I f  t he re  i s  . . 
already a  permit, my act ion would be a  "withdrawal of spec i f ica t ion ;"  

i f  no permit has been issued,  my act ion would be a  "prohibi t ion of 

spec i f ica t ion ."  On the  other hand, where some mater ia ls  w i l l  have 

s ign i f i can t ly  l e s s  damaging e f f e c t s  than others ,  or  where l imi t ing  

discharges t o  p a r t i c u l a r  places o r  t o  a  pa r t i cu la r  manner w i l l  

l essen the  l ikelihood of unacceptable adverse e f f e c t s ,  I may simply 

" r e s t r i c t " ,  o r  condit ion,  t h e  use of the  s i t e  fo r  spec i f ica t ion .  . . 

Where an area has previously been specif ied i n  a  404 permit, I may 

fu r the r  r e s t r i c t  t h e  use of t he  area  by imposing addi t iona l  con- 

d i t i o n s  on discharge t o  prevent unacceptable adverse e f f e c t s  from . . . 

use of the  s i t e ,  t h a t  i s ,  by "withdrawing a  use fo r  spec i f i ca t ion . "  . J '  

I . .  



Of course,  an ac t ion  withdrawing s p e c i f i c a t i o n  o r  withdrawing a  u.s;e" 

f o r  spec i f i c a t i on  does not r e t r o a c t i v e l y  render unlawful p r i o r  d i s -  '. 

. . charges i n  compliance with a  va l i d ly  issued s ec t i on  404 permit.  

Conversely, my decis ion  not t o  p r o h i b i t  c e r t a i n  discharges would 
- 

not l eg i t imize  any discharge which occurred previous ly  without . .. 

(o r  i n  v io l a t i on  o f )  i permit.  S imi la r ly ,  any f u t u r e  discharges 

a t  t h e  s i t e  which a r e  not hereby prohibi ted  m u s t  s t i l l  f a l l  
I .  

within  t he  terms of a  va l i d  s ec t i on  404 permit i ssued by t h e  , .  
' \ \  

Corps before  they may take p lace .  

In  t he  present  s i t u a t i o n ,  a f t e r  cons idera t ion  of t he  r e c o r d '  - 
and t he  Corps' submission and consu l ta t ion  with t he  Mayor, who 

1 .  

represen t s  t he  landowner and t h e  app l ican t ,  I have concluded t h a t  . ' 

t he  imposition of  r e s t r i c t i o n s  would be more appropr ia te  than a  .' 

t o t a l  p roh ib i t i on  aga ins t  d ischarges .  
\Li 

R.  Res t r i c t i ons  

In  order  t o  prevent  add i t i ona l  unacceptable adverse e f f e c t s '  

t o  f i she ry  a r ea s ,  w i l d l i f e  and r ec r ea t i on  a r ea s  of Biscayne Bay, . . 

adjacent  wetlands and lakes  wi th in  t he  s i t e ,  I conclude t h a t  use 
*/  

of  t h e  s i t e -  a s  a  d i sposa l  s i t e  should be r e s t r i c t e d  a s  follows: - 

1. That no add i t i ona l  s o l i d  waste ( inc lud ing  garbage) 

s h a l l  be deposi ted i n  t he  a r ea s  covered by permit . .. 

758-0869 and permit app l i ca t i on  778-0376 t h a t  a r e  

waters  of t h e  United S t a t e s ,  

* /  S i t e  means t h a t  por t ion  of t h e  North Miami l a n d f i l l  which is . - . . 
"waters of t h e  United S t a t e s . "  . . . 3 

s . .  



2. That clean f i l l  may be deposited over the e n t i r e  . . 

area already f i l l e d  with so l id  waste. This . \  . . 

material may be obtained from o f f s i t e  upland sources . 

of clean f i l l  o r  by excavating up t o  19 acres of . 

shallow lakes ( i . e . ,  l e s s  than minus 6 f e e t  MSL) on- ,- 

s i t e  i n  wetland areas f ree  of sol id  waste o r  other 
I .  

contamination immediately north of the mangrove preserve . ' . 
' . 
, I  

adjacent t o  the  s i t e .  

. . 
. . 

3. That no f i l l  of any kind s h a l l  be deposited i n  the .  

previously unf i l led waters of the  United S ta tes  a t  the  

i.. s i t e  except as provided i n  Paragraphs 4-7 below. . 

4. That i f  necessary for  temporary access roadways t o  

the  lake s i t e s  mentioned i n  Paragraph 2 above, clean 

f i l l  may be deposited i n  the  wetland area immediately 

north of the mangrove preserve i n  order t o  excavate and 

t ransport  clean f i l l  fo r  covering the ex is t ing  so l id  

wastes. 

5. That clean f i l l  fo r  a dike may be deposited around the 

periphery of the  eastern edge of the ex is t ing  disposal  

s i t e  t o  contain any surface leachate flows t h a t  could 

occur i n  the  future .  



6. That clean fill from the exis t ing dike may be deposited, 

t o  the extent necessary t o  res tore  the or iginal  elevation, 
. . . '  J 

i n  the  ditch from which such material was excavated. 

. .  - , 

7 .  That clean f i l l  may be deposited as  necessary for the  

placement of an addit ional culver t ,  as  described in  

permit 758-0569, or  for  the subst i tut ion of a  bridge fo'r. 
r 

the  culvert .  

However, specif icat ion of the s i t e  for  deposition of clean 

fill under Paragraphs 4-7 above i s  subject t o  the following 

conditions: 
, . 

a .  That any lakes t o  be excavated under Paragraph 2 sha l l  

be interconnected with each other and with exis t ing 
! 

channels t o  Biscayne Ray. 

b. That the clean f i l l  f o r  any temporary roads constructed 
w 

i n  wetlands t o  excavate and transport  clean f i l l  s ha l l  

be culverted i n  accordance with bes t  engineering pract ice;  

t h a t  such f i l l  sha l l  be removed once the excavation 

and exportation is  complete: and t h a t  the wetland surface 

s ha l l  be restored as  near as pract icable  t o  i t s  pre- f i l l ing  

elevations. 

c .  That no f i l l  s ha l l  be obtained through the conversion of the 

8.2 acre mangrove preserve required under permit 759- 

0869 t o  a  borrow area. 

d .  That no f i l l  s ha l l  be obtained through the  enlargement of t h e .  . 

three shal low.t ida1 ponds authorized under permit 75B-0863 t o  

deeper or  nontidal borrow areas. -d 



C. Reasons for  r e s t r i c t i o n s  . . 

I 

\-1 
A s  described i n  I V  above, I have decided t o  r e s t r i c t  

. .  - , a l l  fu ture  discharges t o  clean f i l l .  The record demonstrates 

t h a t  the  placement of so l id  waste creates  a  ser ious  leachate pro- 

blem due t o  the pa r t i cu la r  geological and hydrological cha rac t e r i s t i c s  . 

of the s i t e .  Any fur ther  placement of so l id  waste i n  the waters !- - 

of the  United S ta tes  w i l l  exacerbate t h i s  problem. (Placement 
, . 

of such materials  i n  the upland port ions of the t r a c t  i s  a l so  I .  
\ .  

undesirable, i n  l i g h t  of the  deep lakes which have been cut  
\ ' 

there ,  but the ju r i sd ic t ion  of the Act, and hence my 404(c) . . 

ac t ion ,  does not extend t o  t h e  use of areas outside the  waters 

of the united S t a t e s . )  The discharge of clean f i l l  w i l l  no F 
present t h i s  problem of contamination. 

\ Second, I am r e s t r i c t i n g  any fur ther  f i l l i n g  with any kind of 
L 

material  i n  the  as-yet unf i l l ed  waters of the  United S ta tes  on 

the t r a c t ,  with a  few spec i f i c  exceptions. These as-yet unf i l l ed  

areas cons is t  for  the  most p a r t  of mangrove-dominated wetlands. 

While, i n i t i a l l y ,  EPA had no objection t o  the  issuance of a 

permit for  the f i l l i n g  of t h i s  area with clean f i l l ,  t h e  changed 

circumstances a t t r i b u t a b l e  t o  the  subsequent use of so l id  waste 

make the cumulative e f f e c t  of f i l l i n g  t h i s  approximately 60 acre  

wetland more s ign i f i can t .  Prohibit ing f i l l i n g  of these wetlands 

w i l l  he lp  a t tenuate  the  s t r e s s e s  which have already been suffered 

by the  f i s h  and w i l d l i f e  of the area and which w i l l  continue t o  

occur as  a  r e s u l t  of t he  garbage now i n  place. Biscayne Bay, 
. . 



including the  project  area ,  provides a valuable es tuar ine area,,  
- '  J 

which, while degraded from i t s  natural  character ,  s t i l l  supports 

important f i s h  and wi ld l i f e  habi ta t .  The bay, including .its . '  . . 
northern port ion where the  North ~ i a m i  l a n d f i l l  i s  located, is  

making a subs tan t ia l  recovery from man's e a r l i e r  abuses, pa r t i cu la r ly  . 

since the d i r ec t  discharges of raw sewage ceased i n  1956. F i l l i n g  ,- 

a s ign i f ican t  portion of the  unf i l led  wetland on the  t r a c t ,  coupled 
# - 

with the  problems emanating from the  garbage, w i l l  have a d e l e t e r i o u s . ,  , 
, , 

e f f e c t  on the  recovery of the  aquatic resource represented by the  Bay.'. 

. . 
A t  the  same time, I have concluded t h a t  there  i s  no need t o  . 

. 

extend t h i s  r e s t r i c t i o n  on the  discharge of clean f i l l  t o  those 

areas which have already been f i l l e d .  F i r s t ,  because those breas ' ;  

have already been f i l l e d ,  they a re  no longer functioning a s  wet- -. . i 

lands. Second, as noted above, clean f i l l  w i l l  not cause the  
L.l 

leachate problems presented by so l id  waste. Third, the  placement 

of such a capping w i l l  be benef l c a l  because it w i l l  lessen erosion 

of the  so l id  waste and d ive r t  some rainwater. Final ly ,  placement 

of such clean f i l l  was a condition of the  S ta t e  so l id  waste permit. 

No environmental purpose would be served by preventing compliance 

with the  s t a t e ' s  remedial condition. 

The Regional Administrator 's  recommended determination would 
. . 

have required the  placement of a spec i f i c  depth of material .  I 

have not adopted t h a t  requirement, f i r s t  because the  nature . 

of my ac t ion  i s  not so  much t o  prescr ibe actions.  which m u s t  be 
. . 

taken as  t o  prescribe conditions under which they may be done, and 
..J 



second because I see no need to  l i t n i t  t he  level of t h i s  clean 

fill t o  a  maximum depth t o  prevent unacceptable adverse e f f e c t s  
\.. -1 

on fishery,  w i ld l i f e ,  o r  recreat ional  areas.  

. s  - . 
However, I have determined t h a t  some r e s t r i c t i o n s  on the  

source of the  clean f i l l  a re  appropriate.  Thus, I have decided 

t h a t ,  i f  the  owner e l e c t s  t o  use clean f i l l  dredged from the s i t e , .  
r 

the  dredged lakes should not be deeper than minus 6 MSL o r  cover 

more than 19 acres t o t a l .  This depth l imi ta t ion  should ensure tha t  : .:. 
' .  

there  w i l l  be no addi t ional  cu ts  in to ,  o r  dangerously c lose  t o ,  , . 
the  r e l a t ive ly  pervious s o i l  layers .  As discussed above, one of,, 

. . 
the  fac tors  which makes the  e f f e c t  of dumping garbage so s e r i o u s .  - 

i s  the existance of the deep lakes  which have alkeady been dredged. . 

Any f i l l i n g  made possible  by t h e  creat ion of more such 1akes;wil l  ' 

compound those unacceptable adverse e f f ec t s .  This depth l imi t a t ion  

'L w i l l  a l so  incidently r e s u l t  i n  a  more des i rab le  wi ld l i f e  h a b i t a t  

(compared t o  a  deep l a k e ) .  The l imi ta t ion  on the  hor izontal  s i z e  

of the  lakes i s  r e l a t ed  t o  the  r e s t r i c t i o n  on f i l l i n g  wetlands; a  

large port ion of t he  remaining wetlands should remain as  wetlands, 

ra ther  than open water, t o  a l l e v i a t e  the  s t r e s s e s  on f i sh  and wild- 

l i f e .  (While open water c l e a r l y  provides b e t t e r  h a b i t a t  fo r  them 

than f i l l e d  areas would, it does not perform a l l  t he  functions of 

the  mangrove wetland.) I have se lec ted  19 acres  a s  the  cut-off be- 

cause because it w i l l  ensure a  balanced h a b i t a t  f o r  f i s h  and w i l d - .  
. .. 

l i f e  and a l s o  allow f o r  recrea t iona l  a c t i v i t i e s  such as  f i sh ing ,  

boating, and nature s tud ie s .  ( I  note i n  passing t h a t  t he  a b i l i t y  t o -  : . % 

dredge these lakes may inc ident ly  allow t h e  owner t o  reduce the  cos t  . _ . .  - of complying with t h e  s t a t e  requirement for  a  cover of clean f i l l . )  . . . 
, . 

9 - ,  

< \ 

I I 



Although, as explained above, i n  general there should be no . . 
d 

more f i l l i n g  i n  the unfi l led areas ,  I have determined tha t  cer ta in  
. .  - . 

limited f i l l s  may take place without unacceptable adverse e f fec t .  

  he beneficial  e f fec t s  of these . f i l l s  should outweigh the small 

loss  of wetlands involved. For example, if necessary for  access. ' -  

t o  dredge the shallow lakes for f i l l ,  clean fill  may be deposited 

for temporary roadways, i f  culverted according t o  best  engineering. 
, - 

judgment, i f  such f i l l  i s  removed when dredging i s  complete, and i f  ' I  

' \ -  \ 

the area i s  restored a s  close as pract icable  t o  i t s  or ig ina l  con- 

tours.  So conditioned, such roadways w i l l  not c rea te  any permanent ' *  . . 

disruption of water c i rcu la t ion  o r  biological  productivity, 'and 

they w i l l  f a c i l i t a t e  the capping of the  so l id  waste with clean fi l l : .  . . 

Therefore, on balance t h i s  appears t o  be an appropriate exception : . 

-4 

t o  the  general prohibit ion against  discharges i n  the  unf i l led  

wetlands on the s i t e .  ii 

Similarly, I have determined t h a t  the net e f fec t  of placement 

of f i l l  i n  the  form of a  dike around the  periphery of the  exis t ing 

disposal area ( t h a t  i s ,  the  area which has already been f i l l e d )  

would not have unacceptable adverse e f fec t s ,  but would ra ther  be 

benef ic ia l  because of i t s  potent ia l  f o r  retaining surface runoff. 

If  the  f i l l e d  area i s  used as  a  golf course, we can expect runoff . 

contaminated with f e r t i l i z e r s  and pes t ic ides ,  wholly apar t  from any _ . 
, . 

leachate from the  garbage. The data suggests t h a t  the ex is t ing  

dike, while not t o t a l l y  e f fec t ive ,  does slow down the passage of 

leachate. Consequently, although a  new peripheral  dike would . . 



. . 
8 

r e s u l t  i n  t h e  f i l l i n g  o f  a  s m a l l  a1,lount o f  w e t l a n d ,  i t s  n e t  

consequences  f o r  t h e  a q u a t i c  s y s t e ~  would n o t  be  u n a c c e p t a b l e .  . , , 
,\ -1 

Hence, my a c t i o n  d o e s  n o t  p rohib i t  t h e  c o n s t r u c t i o n  o f  such  a 

. ,  - . d i k e  w i t h  c l e a n  f i l l .  

A d d i t i o n a l l y ,  f i l l  m a t e r i a l  may b e  p l a c e d  on t h e  s i t e  a s  
. , 

n e c c e s s a r y  f o r  t h e  i n s t a l l a t i o n  o f  a n  a d d i t i o n a l  c u l v e r t  a s  

o r i g i n a l l y  con templa ted  i n  p e r m i t  758-0869 o r  a  b r i d g e .  The ' .  

b e n e f i c i a l  e f f e c t s  on  t h e  envdronment  o f  such  a s t r u c t u r e  o u t w e i g h  . -  .. . 

t h e  s m a l l  l o s s  o f  w e t l a n d s  which might  be i n v o l v e d .  

The above a l l o w a n c e  o f ' d i s c h a r g e  o f  c l e a n  f i l l  i n  p r e v i o u s l y  . ' . . 
q - 

u n f i l l e d  a r e a s  i s  s u b j e c t  t o  t h e  f o l l o w i n g  c o n d i t i o n s  t o  

e n s u r e  t h a t  s u c h  f i l l i n g  a c t i v i t i e s  w i l l  n o t  h a v e  u n a c c e p t a v e  
, . 

a d v e r s e  e f f e c t s .  F i r s t ,  t o  e n s u r e  p r o p e r  f l u s h i n g ,  a n y  l a k e s  t o  , . 

be e x c a v a t e d  s h a l l  b e  i n t e r c o n n e c t e d  w i t h  one  a n o t h e r  and w i t h  

L- Biscayne  Bay. Second, a s  n o t e d  above ,  any  t empora ry  r o a d s  f o r  

d r e d g i n g  access must  be removed.when t h e  d r e d g i n g  is comple ted  

and t h e  bot tom c o n t o u r s  r e s t o r e d  t o  t h e i r  o r i g i n a l  e l e v a t i o n .  

T h i s  c o n d i t i o n  w i l l  e n s u r e  t h a t  t h e r e  w i l l  n o t  be any  permanent  

d i s r u p t i o n  i n  w a t e r  c i r c u l a t i o n .  The movement o f  w a t e r  i s  p a r t i -  

c u l a r l y  f m p o r t a n t  t o  t h e  m a i n t e n a n c e  o f  mangrove w e t l a n d  p r o d u c t i v i t y  

and f o r  w a t e r  q u a l i t y .  

F i n a l l y ,  none o f  t h e  f i l l  m a t e r i a l  s h a l l  b e  o b t a i n e d  t h r o u g h  

t h e  c o n v e r s i o n  o f  t h e  8 . 2  acre mangrove p r e s e r v e  (see p e r m i t  

758-0869) t o  a borrow area or t h r o u g h  t h e  e n l a r g e m e n t  o f  t h e  

t h r e e  t i d a l  ponds (see p e r m i t  75B-0869) i n t o  n o n t i d a l  borrow 
. . 
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areas.  Unless t h i s  condition is iqcluded, fu ture  f i l l i n g  w i l l  

r e s u l t  i n  exacerbation of the s t r e s ses  already suffered by the 

f i sh  and w i l d l i f e  of t he  area as a r e s u l t  of the  garbage. For .d 

example, dredging the  ponds t o  minus 35 f ee t  MSL, a s  has .been ' . . 
proposed, a s  opposed t o  minus 3 f ee t  MSL, a s  o r ig ina l ly  permitted, 

would penetrate the  extremely pervious Miami o o l i t e  and allow 

addi t ional  access of undesirable leachate t o  the  groundwater. r 

Similar e f f ec t s  would occur i f  the  8 . 2  acre mangrove area  were 
, * 

used as a borrow s i t e .  On the  other hand, adherance t o  t h i s  
I .  

. . \  

condition w i l l  ensure the desi reable  w i l d l i f e  hab i t a t  contemplated 

under permit 75B-0869 as mitigation f o r  f i l l i n g  which has been , .  

permitted. 

This action of mine includes r e s t r i c t i o n s  on areas  spec+fied ' :  

by an ex is t ing  permit. While idea l ly ,  I would prefer  t o  use 404(c) . . 
4 

before a permit has been issued (see  preamble t o  the  404(c) regula- 

t i ons ,  October 9, 1979), I have the  author i ty  t o ,  and it is some- '-/' 

times necessary t o ,  a c t  a f t e r  issuance i n  order t o  carry  out my 

respons ib i l i t i e s  under the  Clean Water Act. Th i s  i s  such a case. 

F i r s t ,  a t  the  time t h a t  permit 75B-0869 was issued, EPA did not 

know or  have reason t o  believe tha t  sol id  waste would be used 

for  f i l l .ma te r i a1 .  Second, our concerns about leachate were not 

immediately ver i f ied  by t e s t  data .  Under the  record as  presently 

developed, however, t he  exercise of my sect ion 404(c) author i ty  

i s  appropriate t o  prevent unacceptable adverse e f f e c t s  t o  s h e l l f i s h  

and f i shery  areas ,  w i ld l i f e  and r'ecr'eational areas.  

As noted above, t h e  focus of t h i s  act ion i s  prospective. . < 

Thus, my r e s t r i c t i o n s  do not completely remedy problems caused 
., J 
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by pas t  discharges of sol id  waste or  by f a i l u r e  t o  comply with 

previous permit conditions. Vowever, other  remedies, such as" . . * 

appropriate Federal and S ta t e  enforcement ac t ions  o r  permit . 

modifications may complement my 404(c) ac t ion t o  f u l l y  c lean up . . . 

and pro tec t  t h i s  area. I have endeavored t o  describe t h e  

r e s t r i c t i o n s  and conditions i n  t h i s  determination so as  not 
. . 
' .  

t' , , 




