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Under Section 404 of the Clean Water Act (33 U.S.C. S1344 et seq.), 
any person who wishes to.d'ischarge dredged or fill materialinto 
the waters of the United States, including wetlands, must first 
obtain a dredge or fill permit from the Secretary of the Army, 
acting through the Chief of Engineers. 

Section 404(c) of the Clean Water Act (33 U.S.C. 51344 et seq.)  . . 
provides that if the Administrator of- the U.S. ~nvironmental 
protect-ion Agencp (EPA) determines that unacceptable adverse effects 
on municipal waters supplies, shellfish beds and fishery areas 
(including spawning and breeding areas), wildlife, or recreational 
areas would result from the discharge of dredged or fill material, 
he may exercise his authority to withdraw, restrict, or prohibit 
the defined area from specification as a disposal site. 

On October 7, 1980, the Corps of Engineers advertised a permit 
Application No. AL80-00327-C for the deposition of fill material in 
approximately 55 acres of wetlands (waters of the United States) 
adjacent to Three Mile Creek. The applicant is Mr. M.A. Norden, 
P.O. Box 2245, Mobile, Alabama 36601, who proposes to construct an 
office, warehouse and a storage yard on the filled wetlands. The 
proposed site borders Three Mile Creek and One Mile Creek, and is 
bound on the east by Conception Street within the city limits of 
Mobile, Alabama. 

~eview agencies, including EPA, the U.S. Fish and wildlife Service 
(FWS) and the National Marine Fisheries Service (NFIFS) objected to 
permit issuance on the basis of the project's non-water dependency, 
applicant's failure to adequately consider less damaging alternatives, 
the potential for loss of functioning wetlands, adverse environmental 
effects anticipated to fish and wildlife, loss of water filtration 
benefits, and loss of stormwater storage capacity. 



On A p r i l  2 1 ,  1 9 8 2 ,  Mr. Norden  m o d i f i e d  h i s  a p p l i c a t i o n  by r e d u c i n g  
t h e  p r o p o s e d  f i l l  area t o  25 acres o f  w e t l a n d s .  M r .  Norden  i n d i -  
ca ted  h e  h a d  c o n s i d e r e d  u p l a n d  a l t e r n a t i v e s ,  b u t  d e t e r m i n e d  t h o s e  
a l t e r n a t i v e s  t o  b e  too c o s t l y .  

On J u n e  3 ,  1 9 8 2 ,  EPA r e s p o n d e d  t o  t h e  C o r p s  i n d i c a t i n g  t h a t  t h e  
r e v i s e d  p r o p o s a l  d i d  n o t  comply  w i t h  t h e  s e c t i o n  4 0 4 ( b ) ( l )  Gu ide -  
l i n e s  a n d  t h a t  no  e c o l o g i c a l  j u s t i f i c a t i o n  w a s  f o u n d  t o  a l t e r  t h e  
p r e v i o u s l y  s t a t e d  EPA d e n i a l  p o s i t i o n .  T h e  Mobile D i s t r i c t  o f  t h e  
C o r p s  o f  E n g i n e e r s  " a g r e e d  w i t h  EPA1 s r e c o m m e n d a t i o n  a n d  d e t e r m i n e d  
t h a t  t h e  p e r m i t  s h o u l d  b e  d e n i e d .  However ,  b e c a u s e  o f  t h e  e x p r e s s e d  
i n t e r e s t  i n  p e r m i t  i s s u a n c e  f r o m  A l a b a m a ' s  G o v e r n o r ,  t h e  D i s t r i c t ,  
by r e g u l a t i o n ,  r e f e r r e d  t h e  f i l e  t o  t h e  D i v i s i o n  l e v e l  f o r  f i n a l  
d e c i s i o n .  The  S o u t h  ~ t l a n t i c  D i v i s i o n  r e v e r s e d  t h e  D i s t r i c t ' s  
d e c i s i o n  a n d  o n  A u g u s t  3 ,  1 9 8 3 ,  C o l o n e l  J a m e s  B. Ha l l ,  A c t i n g  
D i v i s i o n  E n g i n e e r ,  wrote t o  EPA i n d i c a t i n g  t h e  ~ i v i s i o n ' s  d e c i s i o n  
t o  d i r e c t  t h e  M o b i l e  Dis t r ic t  t o  i s s u e  t h e  p e r m i t .  

On A u g u s t  3 0 ,  1 9 8 3 ,  EPA, i n  a c c o r d a n c e  w i t h  o u r  Memorandum o f  A g r e e -  - 
m e n t ,  wrote Mr. W i l l i a m  R. G i a n e l l i ,  A s s i s t a n t  S e c r e t a r y  o f  t h e  
Army ( C i v i l  Works )  r e q u e s t i n g  a review o f  t h e  D i v i s i o n ' s  d e c i s i o n  
by a  h i g h e r  a u t h o r i t y  i n  t h e  D e p a r t m e n t  o f  t h e  Army. I n  h i s  
S e p t e m b e r  22 ,  1 9 8 3 ,  r e s p o n s e ,  Mr. G i a n e l l i  d e c l i n e d  r e f e r r a l  o f  t h e  
a p p l i c a t i o n  t o  a h i g h e r  a u t h o r i t y  l e v e l ,  h a v i n g  d e t e r m i n e d  t h a t  
EPA' s o b j e c t i o n s  c o n s t i t u t e d  a t e c h n i c a l  d i s a g r e e m e n t  b e  tween. t h e  
~ i v i s i o n  a n d  EPA, n o t  a n  i s s u e  o f  n a t i o n a l  i m p o r t a n c e .  H e  s u g g e s t e d  
t h a t  p r o v i s i o n s  c o n t a i n e d  i n  S e c t i o n  4 0 4 ( c )  o f  t h e  C l e a n  W a t e r  A c t  
wou ld  more a p p r o p r i a t e l y  a d d r e s s  t h e  t e c h n i c a l  d i s a g r e e m e n t s  b e  t w e e n  
EPA a n d  t h e  D i v i s i o n  E n g i n e e r .  On S e p t e m b e r  3 0 ,  1 9 8 3 ,  R e g i o n  I V  
i n i t i a t e d  S e c t i o n  4 0 4 ( c )  p r o c e d u r e s  t o  r e s t r i c t  o r  p r o h i b i t  t h e  
s p e c i f i c a t i o n  o f  t h e  s i t e  i n  q u e s t i o n  a s  a  . d i s p o s a l  s i t e  f o r  f i l l  
~ n a t e r i a l s ,  a s  p r o v i d e d  i n  40 CFR 2 3 1 . 3 ( a )  ( 2 ) .  

T e c h n i c a l  s t u d i e s  were c o n d u c t e d  by EPA's  E n v i r o n m e n t a l  S e r v i c e s  
D i v i s i o n ,  A t h e n s ,  G e o r g i a ,  a n d  t h e  U . S .  F i s h  a n d  W i l d l i f e  S e r v i c e  
i n  e a r l y  O c t o b e r  1 9 8 3 .  T h e s e  d a t a  c o n f i r m  t h a t  t h e  p r o p o s e d  f i l l  
s i t e  is a n  i m p o r t a n t  w e t l a n d ,  t h e  loss o f  w h i c h  wou ld  r e s u l t  i n  
" u n a c c e p t a b l e  a d v e r s e  e f f e c t s . "  

€PA R e g i o n  I V ' s  p r o p o s e d  d e t e r m i n a t i o n  w a s  p u b l i s h e d  i n  t h e  Federal  
R e g i s t e r  o n  November 1 0 ,  1983 .  A p u b l i c  h e a r i n g  was c o n d u c t e d  i n  
M o b i l e ,  A labama ,  o n  December 1 5 ,  1 9 8 3 ,  The  record w a s  h e l d  o p e n  
f o r  p u b l i c  comment f r o m  November 1 0 ,  1 9 8 3  t l ~ r o u g h  December  3 0 ,  1 9 8 3 .  
No i n f o r m a t i o n  was p r e s e n t e d  t o  EPA d u r i n g  t h a t  comment p e r i o d  t o  
a l l e v i a t e  my c o n c e r n s .  



I am h e r e b y  s u b m i t t i n g  t h e  recommenda t ion  o f  my d e s i g n e e ,  Howard D. 
Zeller, A s s i s t a n t  R e g i o n a l  A d m i n i s t r a t o r  f o r  P o l i c y  and Management, 
t h a t  t h e  2 5  a c r e  w e t l a n d  s i t e  be  r e s t r i c t e d  f rom f i l l  w i t h  d e m o l i t i o n  
material and  s a n d  f o r  t h e  p u r p o s e  o f  a non-wate r  d e p e n d e n t ,  p r i v a t e  
commerc i a l  f a c i l i t y  a s  p r o p o s e d  i n  S e c t i o n  4 0 4  p e r m i t  A p p l i c a t i o n  N o .  
AL80-00327-C. I r e q u e s t  t h a t  you s u s t a i n  t h i s  d e n i a l  r ecommenda t ion .  

I was c e r t a i n l y  i m p r e s s e d ,  a s  I am s u r e  you w i l l  b e ,  by t h e  need  
f o r  i n c r e a s e d  employment e x p r e s s e d  by l o c a l  r e s i d e n t s  a t  t h e  p u b l i c  
h e a r i n g  and i n  t h e i r  w r i t t e n  comments as  r e f l e c t e d  i n  t h e  r e c o r d .  

T h e r e f o r e ,  i n  a n  e f f o r t  t o  a s s u a g e  t h e  i m p a c t  o f  t h i s  p e r m i t  d e n i a l ,  
I p r o p o s e  t h a t  Reg ion  I V  i n i t i a t e  a n  e f f o r t  and p a r t i c i p a t e  w i t h  t h e  
s t a t e  and l o c a l  commun i t i e s  i n  a s s i s t i n g  Mr. Norden i n  i d e n t i f y i n g  
o t h e r  a l t e r n a t i v e  s i t e s .  .. I would s u g g e s t  t h a t  a t a s k  f o r c e  b e  
o r g a n i z e d  t o  i n c l u d e  a r e p r e s e n t a t i v e  o f  t h e  G o v e r n o r ' s  o f f i c e ,  t h e  
Alabama S t a t e  Docks ( w h e r e  M r .  Norden p r e s e n t l y  o p e r a t e s  h i s  b u s i n e s s ) ,  
and c o u n t y / c i t y  r e p r e s e n t a t i v e s .  

W e  h a v e  c l o s e l y  c o o r d i n a t e d  a l l  o f  o u r  e f f o r t s  i n  t h i s  r e g a r d  w i t h  
D r .  A l l a n  H i r s c h ,  D i r e c t o r ,  O f f i c e  o f . F e d e r a 1  A c t i v i t i e s .  H e ,  i n  - 
t u r n ,  h a s  b r i e f e d  M s .  J o s e p h i n e  Cooper  and  M r .  J a c k  Ravan. 

I A t t a c h e d  is M r .  Zeller 's recommenda t ion  and A d m i n i s t r a t i v e  Reco rd .  

A t t achmen t  

cc: M s .  J o s e p h i n e  Cooper  
J a c k  Ravan 
W i l l i a m  S i p p l e  
J o h n  Meagher 
D r .  A l l a n  H i r s c h  
Ka thy  Winer  
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Recommended Determination of EPA Region IV 

Section 404(c) of the Clean Water Act Action 

Subject: Corps of Engineers Permit ~pplication File No. 
AL80-003270-C for M.A. Norden, Mobile, Alabama 

SECTION I. SUMMARY 

Under Section 404(c) of the Clean Water Act, the Administrator 

of the Environmental protection Agency (EPA) is authorized to 

prohibit the specification (including the withdrawal of specifi- 

cation) of any defined area as a disposal site for discharge of 

dredged or fill materials, and he is authorized to deny or restrict 

the use of any defined area for specification (including the - 
withdrawal of specification) as a disposal site for the discharge 

of dredged or fill materials whenever he determines, after notice 

and opportunity for public hearings, that the discharge of such 

mate'rials into such area will have an unacceptable adverse effect 

on municipal water supplies, shellfish beds and fishery areas 

(including spawning and breeding areas), wildlife, or recreational 

areas. 

The EPA regulations promulgated pursuant to this Section 

at 40 CFR Part 231, "Denial or Restriction of Disposal Site; Final 

Rule," authorize the Regional Administrator or his designee to 

recommend that the Administrator prohibit or withdraw specifi- 

cation or deny, restrict, or withdraw the use for specification 

of a disposal site for the discharge of dredged or fill materials 

whenever he determines that the discharge is having or will have 

an "unacceptable adverse effect." 
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A E t e r  c o n d u c t i n g  a  p u b l i c  h e a r i n g  a n d  c o n s i d e r i n g  a l l  r e l e v a n t  

i n f o r m a t i o n  i n  t h e  s u b j e c t  f i l e ,  i n c l u d i n g  e x t e n s i v e  e c o l o g i c a l  

d a t a ,  p u b l i c  comments and  t h e  h e a r i n g  r e c o r d ,  I h a v e  d e t e r m i n e d  

t h a t  f i l l i n g  25 a c r e s  o f  t i d a l  m a r s h  a n d  swamp w i t h i n  t h e  c i t y  

l i m i t s  o f  M o b i l e ,  Alabama,  a s  p r o p o s e d  i n  t h e  p e r m i t  a p p l i c a t i o n . ,  

by M r .  M.A. Norden ,  would r e s u l t  i n  a n  " u n a c c e p t a b l e  a d v e r s e  

e f f e c t "  t o  w i l d l i f e  a r e a s  a n d  d o w n s t r e a m  f i s h e r i e s .  

B i o l o g i c a l  a n d  h y d r o l o g i c a l  s t u d i e s  o f  t h e  s i t e  c o n d u c t e d  

by EPA1s t e c h n i c a l  s t a f f  a n d  U . S .  F i s h  a n d  W i l d l i f e  S e r v i c e  

p e r s o n n e l  show t h a t  t h e  p r o j e c t  s i t e  is a  p r o d u c t i v e  w e t l a n d ,  

t y p i c a l  o f  t h e  a r e a ,  t h a t  c o n t r i b u t e s  o r g a n i c  m a t e r i a l  t o  t h e  

f i s h  a n d  s h e l l f i s h  c o m m u n i t i e s  o f  t h e  M o b i l e  Bay e s t u a r y ,  

p r o v i d e s  v a l u a b l e  h a b i t a t  f o r  w i l d l i f e ,  a n d  a c t s  a s  a  p o l l u t a n t  

f i l t e r i n g  mechanism which  h e l p s  t o  r e d u c e  d e g r a d a t i o n  o f  w a t e r  

q u a l i t y  i n  t h e  a d j a c e n t  o p e n  water s y s t e m .  

P u r s u a n t  t o  a u t h o r i t y  g r a n t e d  t o  m e  i n  4 0  CFR P a r t  231 .5 ,  I 

recommend t h a t  you r e s t r i c t  t h e  w e t l a n d  a r e a  d e s c r i b e d  h e r e i n  

f r o m  s p e c i f i c a t i o n  a s  a  d i s p o s a l  s i t e  f o r  d i s c h a r g e  o f  228 ,000  

c u b i c  y a r d s  o f  d e m o l i t i o n  m a t e r i a l s  a n d  s a n d  a s  p r o p o s e d  i n  t h e  

C o r p s  o f  E n g i n e e r s  P e r m i t  A p p l i c a t i o n  F i l e  N o .  AL80-00327-C, f o r  

t h e  p u r p o s e  o f  c o n s t r u c t i n g  t h i s  p r i v a t e  c o m m e r c i a l  f a c i l i t y .  

p r i o r  t o  r e a c h i n g  t h i s  recommended d e c i s i o n ,  t h e  o p p o r t u n ' i t y  was  

e x t e n d e d  t o  t h e  C o r p s  a n d  t h e  a p p l i c a n t  t o  show how o u r  A g e n c y ' s  

c o n c e r n s  m i g h t  b e  r e s o l v e d ,  b u t  t h e y  were u n a b l e  t o  d e m o n s t r a t e  

t h a t  no  u n a c c e p t a b l e  a d v e r s e  e f f e c t  would  r e s u l t  f r o m  t h e  f i l l i n g  

a c t i o n .  



SECTION 11. BACKGROUND INFORMATION 

Under  S e c t i o n  404 o f  ' t h e  C l e a n  W a t e r  A c t  ( 3 3  U.S.C. 1 2 5 1  e t  

II =), any  p e r s o n  who w i s h e s  t o  d i s c h a r g e  d r e d g e d  or f i l l  material  

i n t o  t h e  w a t e r s  o f  t h e  U n i t e d  S t a t e s ,  i n c l u d i n g  w e t l a n d s ,  m u s t  

f i r s t  o b t a i n  a  d r e d g e  or f i l l  p e r m i t  f r o m  t h e  S e c r e t a r y  o f  t h e  , 

~ n n y ,  a c t i n g  t h r o u g h  t h e  C h i e f  o f  E n g i n e e r s .  I n  A u g u s t  o f  1 9 8 0 ,  

M r .  M.A. Norden  p u r c h a s e d  a t r a c t  o f  l a n d  w h i c h  i n c l u d e s  w e t l a n d s  

a n d  a p p l i e d  t o  t h e  M o b i l e  Dis t r ic t  C o r p s  o f  E n g i n e e r s  f o r  a 

S e c t i o n  404 p e r m i t  t o  f i l l  6 5  a c r e s .  The  r e q u e s t  was l a t e r  
1 

r e v i s e d  t o  r e d u c e  t h e  f i l l  a r e a  t o  25 acres ,  a l l  i n  w e t l a n d s  

c o n t a i n i n g  waters o f  t h e  u n i t e d  S t a t e s .  

The  w e t l a n d s  a re  c h a r a c t e r i z e d  a s  t i d a l l y  i n f l u e n c e d ,  f r e s h -  

] - w a t e r  m a r s h  a n d  s h r u b  swamp a n d  c o n t a i n  v a l u a b l e  w i l d l i f e  

h a b ' i t a t .  They p r o d u c e  a n d  r a p i d l y  e x p o r t  d e t r i t a l  m a t e r i a l s  

t o  d o w n s t r e a m  f i s h e r i e s .  The  p r o j e c t  s i t e  i s . l o c a t e d  i n  t h e  

T h r e e  Mile C r e e k  f l o o d p l a i n ,  b o r d e r e d  o n  t h e  e a s t  by C o n c e p t i o n  

S t r e e t ,  bounded  o n  t h e  n o r t h  by T h r e e  Mile C r e e k ,  t o  t h e  west by 

One Mile C r e e k ,  a n d  by o t h e r  s imi la r  w e t l a n d s  t o  t h e  s o u t h .  Much 

o f  t h e  T h r e e  Mile C r e e k  f l o o d p l a i n  h a s  b e e n  h e a v i l y  d e v e l o p e d ,  

r e s u l t i n g  i n  b o t h  f l o o d i n g  p r o b l e m s  a n d  d e g r a d a t i o n  o f  water 

q u a l i t y .  The  H i c k o r y  S t r e e t  l a n d f i l l  is l o c a t e d  beyond One Mile 

C r e e k  t o  t h e  west a n d  a c c o r d i n g  t o  t h e  S t a t e  o f  ~ l a b a m a ,  h a s  

b e e n  u s e d  i n  t h e  p a s t  a s  a  c h e m i c a l  dump. No d a t a  are a v a i l a b l e  

r e g a r d i n g  p o s s i b l e  l e a c h a t e s  f r o m  t h i s  a r e a  i n t o  t h e  C r e e k .  The  



s u b j e c t  25  a c r e  t r a c t  is c o n t i g u o u s  w i t h ,  a n d  p a r t  o f ,  a n  e s t i m a t e d  

500-600 a c r e  s e g m e n t  o f  t h e  T h r e e  Mile C r e e k  f l o o d p l a i n ,  which  is  

p r e s e n t l y  u n d e v e l o p e d .  

S p e c i f i c a l l y ,  t h e  p r o p o s e d  p r o j e c t  c a l l s  f o r  t h e  d e p o s i t i o n  

o f  2 2 8 , 0 0 0  c u b i c  y a r d s  o f  d e m o l i t i o n  mater ia ls  a n d / o r  s a n d  i n  

o r d e r  t o  f i l l  25  a c ' r e s  o f  w e t l a n d s  t o  c r e a t e  d e v e l o p a b l e  u p l a n d s /  

On t h i s  f i l l e d  s i t e ,  Mr. Norden would  c o n s t r u c t  a f i b e r  r e c y c l i n g  

f a c i l i t y  c o n s i s t i n g  o f  o f f  ices , '  w a r e h o u s i n g ,  a n d  s t o r a g e  y a r d  

s p a c e .  H e  p r e s e n t l y  o p e r a t e s  t h i s  t y p e  o f  b u s i n e s s  o n  l e a s e d  p r o p e r t y  

a n d  a n t i c i p a t e s  l o s i n g  t h a t  lease o p t i o n .  T h e  p r o p o s e d  b u s i n e s s  
.. 

r e q u i r e s  r a i l  a n d  t r u c k  access f o r  d L s t r i b u t i o n  t o  m a r k e t s .  

M r .  Norden employs  p r i m a r i l y  u n s k i l l e d  l a b o r e r s  i n  h i . s  

r e c y c l i n g  b u s i n e s s .  H i s  employment role h a s  r e p o r t e d l y  f l u c t u a t e d  

bet ,ween 1 0  a n d  100  e m p l o y e e s  o v e r  t h e  p a s t  s e v e r a l  y e a r s ,  d e p e n d i n g  

o n  t h e  i n f l u e n c e  o f  v a r i o u s  e c o n o m i c  f a c t o r s .  

D u r i n g  t h e  p e r m i t  e v a l u a t i o n  p e r i o d ,  r e v i e w  a g e n c i e s ,  i n c l u d i n g  

EPA, t h e  U.S. F i s h  a n d  W i l d l i f e  S e r v i c e  (FWS), a n d  t h e  ~ a t i o n a l  

M a r i n e  F i s h e r i e s  S e r v i c e  (NMFS), o b j e c t e d  t o  i s s u a n c e  o f  a  p e r m i t  

t o  f i l l  w e t l a n d s  o n  t h e  o r g i n a l l y  p r o p o s e d  6 5  acre p a r c e l  b e c a u s e  

o f  t h e  p r o j e c t ' s  non-wate r  d e p e n d e n c y ,  a p p l i c a n t ' s  f a i l u r e  t o  

a d e q u a t e l y  c o n s i d e r  less  damaging  a l t e r n a t i v e s ,  t h e  p o t e n t i a l  f o r  

loss o f  f u n c t i o n i n g  w e t l a n d s ,  a d v e r s e  e f f e c t s  a n t i c i p a t e d  o n  f i s h  

a n d  w i l d l i f e ,  loss o f  water f i l t r a t i o n  b e n e f i t s ,  a n d  loss  o f  

stormwater s t o r a g e  c a p a c i t y .  EPA d e t e r m i n e d  t h a t  t h e  p r o j e c t  d i d  

n o t  comply w i t h  t h e  4 0 4 ( b ) ( l )  G u i d e l i n e s .  



On A p r i l  2 1 ,  1 9 8 2 ,  Mr. Norden  m o d i f i e d  h i s  a p p l i c a t i o n  by 

r e d u c i n g  t h e  p r o p o s e d  f i l l  a r e a  t o  2 5  acres o f  w e t l a n d s .  On J u n e  

3 ,  1 9 8 2 ,  EPA r e s p o n d e d  t o  t h e  C o r p s ,  i n d i c a t i n g ' t h a t  t h e  r e v i s e d  

p r o p o s a l  s t i l l  d i d  n o t  comply  w i t h  t h e  S e c t i o n  4 0 4 ( b ) ( l )  G u i d e l i n e s  

a n d  t h a t  no  e c o l o g i c a l  j u s t i f i c a t i o n  was f o u n d  t o  a l t e r  t h e  

p r e v i o u s l y  s t a t e d  EPA d e n i a l  p o s i t i o n .  A f t e r  p e r f o r m i n g  t h e i r  

4 0 4 ( b ) ( l )  e v a l u a t i o n  a n d  p u b l i c  i n t e r e s t  r e v i e w ,  t h e  M o b i l e  

~ i s t r i c t  a g r e e d  w i t h  E P A ' s  r e c o m m e n d a t i o n s .  I n  March 1 9 8 3 ,  t h e  

District  d e t e r m i n e d  t h a t  t h e  u n n e c e s s a r y  d e s t r u c t i o n  o f  25 acres 

o f  p r o d u c t i v e  w e t l a n d s  f o r  a  n o n - w a t e r  d e p e n d e n t  p r i v a t e  u s e  w a s  

u n w a r r a n t e d ,  a n d  c o n c l u d e d  t h a t  t h e  p c r m i t  s h o u l d  b e  d e n i e d .  - 
However ,  t h e  G o v e r n o r  o f  Alabama wrote t o  t h e  C o r p s  o f  E n g i n e e r s  

e x p r e s s i n g  a n  i n t e r e s t  i n  t h e  C o r p s  g i v i n g  f a v o r a b l e  c o n s i d e r a t i o n  

- t o  M r .  N o r d e n ' s  p e r m i t  r e q u e s t .  S i n c e  t h e  ~ i s t r i c t ' s  d e c i s i o n  t o  

d e n y  t h e  p e r m i t  was c o n t r a r y  t o  t h e  G o v e r n o r ' s  r e q u e s t ,  t h e  

a p p l i c a t i o n  was r e f e r r e d  t o  t h e  C o r p s 1  S o u t h  ~ t l a n t i c  D i v i s i o n  

(SAD) f o r  d e c i s i o n ,  i n  a c c o r d a n c e  w i t h  C o r p s  r e g u l a t i o n s .  

On A u g u s t  3 ,  1 9 8 3 ,  C o l o n e l  James B. Ha l l ,  A c t i n g  D i v i s i o n  

E n g i n e e r  o f  t h e  SAD, wrote t o  EPA a d v i s i n g  t h a t  h e  i n t e n d e d  t o  

d i r e c t  t h e  M o b i l e  D i s t r i c t  E n g i n e e r  t o  i s s u e  t h e  p e r m i t  f o r  t h e  

d i s c h a r g e  o f  2 2 8 , 0 0 0  c u b i c  y a r d s  o f  s a n d  o r  d e m o l i t i o n  m a t e r i a l s  

i n  t h e  25  acres o f  w e t l a n d s ,  a s  p r e v i o u s l y  d e s c r i b e d .  

Under  t h e  S e c t i o n  4 0 4 ( q )  Memorandum o f  Agreemen t  b e t w e e n  EPA 

a n d  t h e  D e p a r t m e n t  o f  t h e  Army, EPA wrote t o  M r .  W i l l i a m  R .  
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Gianelli, Assistant Secretary of the Army (Civil Works) on August 

30, 1983, describing in detail how this proposed project failed 

to comply with the 404(b)(l) Guidelines and requesting a review of 

the Division's decision. On September 22, 1983, Mr. Gianelli 

declined referral of the application, having determined that EPA's 

objections constituted a technical disagreement between the Division 

and EPA, not an issue of national importance. He stated that 

he was aware that EPA had the Section 404(c) procedures available 

to more appropriately address the technical disagreements between 

EPA and the Division., On September 30, 1983, EPA notified 
- 

the Mobile District Engineer of EPA's intent to invoke Section 

404(c) procedures to prohibit the specification of the site in 

question as a disposal site as provided in 40 CFR 231.3(a)(2). 

_ The permit had not been issued at the time of receipt of this 

infqormat ion. 

On October 28, 1983, the ~egional Administrator held a 

meeting in his office with Mr. Norden, several members of his 

family, and other associates and representatives from the Corps' 

SAD and EPA staff, including myself. The purpose of that meeting 

was to give the applicant and the Corps opportunity to demonstrate 

that no unacceptable adverse effeets would result from the proposed 

action or to modify the proposal in such a way as to avoid the 

unacceptable adverse effects. A mitigation proposal presented by 

the applicant provided that any government agency could remove 

fill that the Corps had previously placed on four acres of his 

property outside the 25 acre tract proposed for filling. He 



a l s o  e x p r e s s e d  a  w i l l i n g n e s s  t o  i m p r o v e  t h e  r e m a i n i n g  4 0  acres  o f  

w e t l a n d s ,  p r o v i d e d  EPA would  t e l l  h i m  how t o  manage t h e  a rea .  

EPA e x p l a i n e d  t h a t ,  i n  o u r  v i e w ,  t h e  w e t l a n d s  were a p r o d u c t i v e ,  

i f u n c t i o n i n g  s y s t e m  f o r  w h i c h  e n h a n c e m e n t  s c h e m e s  were n e i t h e r  

I w a r r a n t e d  n o r  r e a d i l y  a v a i l a b l e .  EPA s t a f f  a n d  I e x p l a i n e d  t h a t  

" m i t i g a t i o n , "  a s  p r o p o s e d  by M r .  N o r d e n ,  d i d  n o t  a d e q u a t e l y  

a d d r e s s  t h i s  a g e n c y ' s  c o n c e r n  f o r  t h e  loss o f  v a l u a b l e  f u n c t i o n i n g  

w e t l a n d s .  

T h a t  m e e t i n g  e n d e d  w i t h o u t  t h e  a p p l i c a n t  or  t h e  C o r p s  

p r e s e n t i n g  i n f o r m a t i o n '  t o  a l l e v i a t e  EPA c o n c e r n s .  T h e r e f o r e ,  t h e  

t h e  i s s u e  o f  u n a c c e p t a b l e  a d v e r s e  e f f e c t s  a n t i c i p a t e d  f r o m  t h e  

d i r e c t  loss o f  25  acres  o f  p r o d u c t i v e  w e t l a n d s  f o r  a n o n - w a t e r  

d e p e n d e n t  a c t i v i t y  r e m a i n e d  u n r e s o l v e d .  I p o i n t e d  o u t  t h a t  EPA 

w o u l d  h a v e  welcomed a more t h o r o u g h  c o n s i d e r a t i o n  o f  less d a m a g i n g  

a l t e r n a t i v e s .  

On November 1 0 ,  1 9 8 3 ,  i n  a c c o r d a n c e  w i t h  40 CFR 2 3 1 ,  t h e  

R e g i o n a l  A d m i n i s t r a t o r  p u b l i s h e d  i n  t h e  F e d e r a l  R e g i s t e r  h i s  

p r o p o s e d  d e t e r m i n a t i o n  t o  p r o h i b i t ,  d e n y ,  o r  r e s t r i c t  t h e  

s p e c i f i c a t i o n  o f  t h e  s i t e  f o r  t h e  d i s p o s a l  o r  d i s c h a r g e  o f  d r e d g e d  

a n d / o r  f i l l  ma te r i a l s .  T h a t  n o t i c e  p r o v i d e d  f o r  a p u b l i c  comment 

p e r i o d  f o r  w r i t t e n  r e s p o n s e s  f r o m  November 1 0 ,  1 9 8 3 ,  t h r o u g h  

December  3 0 ,  1 9 8 3 ,  a n d  a n n o u n c e d  a p u b l i c  h e a r i n g .  S u c h  a h e a r i n g  

w a s  h e l d  i n  M o b i l e ,  A l a b a m a ,  o n  December 1 5 ,  1 9 8 3 .  

Comments  s u p p o r t i n g  EPA1s p r o p o s e d  d e t e r m i n a t i o n  were r e c e i v e d  

f r o m  F e d e r a l  r e s o u r c e  a g e n c i e s ,  c o n s e r v a t i o n  g r o u p s ,  t h e  C o u n t y  

E x t e n s i o n  S e r v i c e ,  t h e  T h r e e  Mile C r e e k  A s s o c i a t i o n  ( a  loca l  



g r o u p  o r g a n i z e d  t o  i n s u r e  p r o p e r  l a n d  u s e s  i n  t h e  T h r e e  Mile 

Creek  a r e a ) ,  and p r i v a t e  i n d i v i d u a l s .  However, t h e  overwhelming  

m a j o r i t y  o f  w r i t t e n  comments,  a s  w e l l  a s  p r e s e n t a t i o n s  a t  t h e  

p u b l i c  h e a r i n g ,  r e p r e s e n t e d  a n  o r g a n i z e d  and  i m p a s s i o n e d  o u t c r y  

f o r  j o b s ,  p r i m a r i l y  by t h e  e c o n o m i c a l l y  d e p r e s s e d  p o p u l a t i o n  

l o c a t e d  i n  r e s i d e n t i a l  a r e a s  n e a r  t h e  p r o p o s e d  p r o j e c t  s i t e .  

~ n f o r m a t i o n  r e c e i v e d  d u r i n g  t h a t  t i m e ,  and  t h e  h e a r i n g  r e c o r d ,  

are i n c l u d e d  i n  t h e  o f f i c i a l  f i l e .  

SECTION 111. ECOLOGICAL CHARACTERIZATION AND UNACCEPTABLE 

ADVERSE EFFECTS 

D u r i n g  o n  s i t e  i n s p e c t i o n s  i n  J u l y  and  O c t o b e r  o f  1 9 8 0 ,  EPA 

o b s e r v e d  t h a t  t h e  p r o j e c t  a r e a  w a s  a  p r o d u c t i v e  w e t l a n d ,  t y p i c a l  o f  

s im i l a r  n e a r b y  s y s t e m s ,  a n d  c o n c l u d e d  t h a t  a d v e r s e  e c o l o g i c a l  

i m p a c t s  would r e s u l t  f r om f i l l i n g  6 5  acres ( a p p r o x i m a t e l y  55-60 

a c r e s  o f  which were w e t l a n d s ) .  I n  a l e t t e r  d a t e d  J a n u a r y  2 2 ,  

1 9 8 1 ,  EPA wrote t o  t h e  C o r p s  recommending p e r m i t  d e n i a l  b a s e d  o n :  

1) i n a d e q u a t e  c o n s i d e r a t i o n  o f  less damaging a l t e r n a t i v e s ;  2 )  t h e  

p r o p o s e d  p r o j e c t ' s  non-wate r  dependepcy ;  3 )  a n t i c i p a t e d  a d v e r s e  

e c o l o g i c a l  i m p a c t s ;  a n d ,  4 )  e x a c e r b a t i o n  o f  f l o o d i n g  p r o b l e m s .  

F o l l o w i n g  c o r r e s p o n d e n c e  t o  EPA f rom t h e  a p p l i c a n t  i n d i c a t i n g  

p l a n s  t o  l i m i t  t h e  p r o p o s e d  f i l l  area t o  25 acres o f  w e t l a n d s ,  

EPA r e c o n s i d e r e d  t h e  p r o j e c t  s i t e  and  e v a l u a t e d  t h e  a n t i c i p a t e d  

i m p a c t s  and  a g a i n  d e t e r m i n e d  t h a t  t h e  work would r e s u l t  i n  unac-  

c e p t a b l e  a d v e r s e  e c o l o g i c a l  e f f e c t s .  N o  a d d i t i o n a l  d a t a  c o n t r a r y  



t o  EPA's  d o c u m e n t a t i o n  were p r e s e n t e d .  EPA wrote t o  t h e  M o b i l e  

~ i s t r i c t  o n  J u n e  3 ,  1 9 8 3 ,  i n d i c a t i n g  t h a t  t h e r e  was no  e c o l o g i c a l  

b a s i s  t o  a l t e r  o u r  o r i g i n a l  d e n i a l  r e c o m m e n d a t i o n .  

Upon EPA's  d e c i s i o n  t o  i n v o k e  S e c t i o n  4 0 4 ( c ) ,  t h e  R e g i o n  

a c c e p t e d  t h e  r e s p o n s i b i l i t y  f o r  t h e  b u r d e n  o f  p r o o f  t h a t  t h e  

d i s c h a r g e  w o u l d  r e s u l t  i n  a n  " u n a c c e p t a b l e  3 d v e r s e  e f f e c t . "  

~ e c h n i c a l  s t a f f  f r o m  R e g i o n  I V ' s  E n v i r o n m e n t a l  S e r v i c e s  D i v i s i o n ,  

A t h e n s  L a b o r a t o r y ,  c o n d u c t e d  h y d r o g r a p h i c  a n d  b i o l o g i c a l  s t u d i e s  

a t  t h e  N o r d e n  t r a c t  i n  O c t o b e r  1 9 8 3 .  A summary o f  t h a t  s t u d y  

f o l l o w s ,  a n d  a copy.  o f  t h e  s t u d y  r e p o r t  is a t t a c h e d .  C o n c o m i t a n t l y ,  

t h e  U . S .  F i s h  a n d  W i l d l i f e  c o n d u c t p d  f u r t h e r  i n v e s t i g a t i o n s ,  - 
i n c l u d i n g  w i l d l i f e  s u r v e y s  a n d  a h a b i t a t  e v a l u a t i o n ,  b a s e d  o n  t h e  

S e r v i c e ' s  H a b i t a t    valuation P r o c e d u r e s  ( H E P ) .  R e s u l t s  f r o m  t h a t  

work are  s u m m a r i z e d  h e r e i n  a n d  a r e  a t t a c h e d .  

F i e l d  i n v e s t i g a t i o n s  show t h a t  t h e  p r o  je'ct s i t e  is c h a r a c t e r i z e -  

a s  a h i g h l y  d i v e r s e  a n d  p r o d u c t i v e  v e g e t a t i v e  communi ty  o f  w e t l a n d  

s p e c i e s  t y p i c a l  o f  f r e s h  water m a r s h e s  a n d  s h r u b  swamps i n  t h e  G u l f  

C o a s t a l  r e g i o n .  Net p r i m a r y  p r o d u c t i o n  a t  two p l o t s  w i t h i n  t h e  

m a r s h  w a s  c o n s i s t e n t  w i t h  l i t e r a t u r e  v a l u e s  f o r  s imi la r  p r o d u c t i v e  

f r e s h w a t e r  p l a n t  a s s o c i a t i o n s  a p d  is  f u r t h e r  e l a b o r a t e d  o n  h e r e i n .  

Water q u a l i t y  c o n d i t i o n s  i n  One Mile C r e e k  a n d  T h r e e  ~ i l e  

C r e e k  are  d e g r a d e d  f r o m  t h e  stormwater r u n o f f  f r o m  i n d u s t r i a l  a n d  

r e s i d e n t i a l  d e v e l o p m e n t  a n d  d i s c h a r g e s  o f  i n a d e q u a t e l y  t r e a t e d  

wastewater f r o m  t h e  n e a r b y  T h r e e  Mile C r e e k  m u n i c i p a l  t r e a t m e n t  



p l a n t .  EPA d a t a  d e m o n s t r a t e  t h a t  t h e  s u b j e c t  w e t l a n d  a c t s  a s  a  

f i l t e r  a n d  is  a b s o r b i n g  a n d  s t o r i n g  h e a v y  metals a n d  p e s t i c i d e s ,  

a n d  t h a t  waste n u t r i e n t s  i n  o v e r f l o w  water a n d  r u n o f f  w a t e r  f r o m  

a d j a c e n t  d e v e l o p m e n t  a r e  b e i n g  c o n v e r t e d  i n  t h e  w e t l a n d  t o  d e s i r -  

a b l e  d e t r i t a l  m a t e r i a l s .  F u r t h e r  d o c u m e n t a t i o n  a n d  d e s c r i p t i o n  . 
o f  t h e s e  p r o c e s s e s  c a n  b e  f o u n d  i n  t h e  a t t a c h e d  EPA r e p o r t .  

A l t h o u g h  t h e s e  w a t e r  q u a l i t y  c o n d i t i o n s  may b e  h a r s h  f o r  d e v e l o p -  

m e n t  o f  i n d i g e n o u s  a q u a t i c  f a u n a ,  t r a n s p o r t  m e c h a n i s m s  a r e  

a v a i l a b l e  f o r  r a p i d  a n d  f r e q u e n t  t r a n s f e r  o f  v e g e t a t i v e  m a t e r i a l  

p r o d u c e d  o n  t h e  s i t e  t o  M o b i l e  Bay f o r  u t i l i z a t i o n  by m a r i n e  

o r g a n i s m s  w i t h i ' n  t h e  B a y ' s  f o o d  c h a i n .  

T h e  p r o d u c t i v i t y  o f  a n  e s t u a r y ,  Mobile Bay i n  t h i s  c a s e ,  

c a n  b e  a t t r i b u t e d  t o  many t h i n g s ,  o n e  o f  t h e  most i m p o r t a n t  o f  

w h i c h  is t h e  c o n t r i b u t i o n  made by t i d a l  w e t l a n d s .  1; t h e i r  

1 9 7 9  sympos ium o n  t h e  n a t u r a l  r e s o u r c e s  o f  t h e  M o b i l e  Bay 

E s t u a r y ,  a g r o u p  o f  r e s o u r c e  m a n a g e r s  a n d  e c o l o g i s t s  c o n s i d e r e d  

t h e  t i d a l  w e t l a n d s  a s s o c i a t e d  w i t h  t h e  M o b i l e  Bay a r e a s .  L o y a c a n o  

a n d  S m i t h  ( 1 9 7 9 )  r e p o r t e d  t h e  r e s u l t s  o f  t h a t  sympos ium w h e r e i n  

i t  was  r e c o g n i z e d  t h a t  roles p l a y e d  by m a r s h  e c o s y s t e m s  a r e  

v a r i e d ,  w h e t h e r  t i d a l  or  i n l a n d  f r e s h  m a r s h e s .  T h e  i m p o r t a n t  

ro le  o f  w e t l a n d s  a s  p r i m a r y  p r o d u c e r s  f o r  t h e  d e t r i t u s - b a s e d  f o o d  

c h a i n  w a s  r e c o g n i z e d  i n  t h a t  symposium.  F u r t h e r  s t a t e m e n t s  

i n d i c a t e d  t h a t  h i g h  l e v e l s  o f  p r o d u c t i v i t y ,  e n r i c h m e n t  by m i c r o b e s  

o f  d e t r i t a l  m a t e r i a l ,  a n d  t i d a l  t r a n s p o r t  t o  e s t u a r i e s  a n d  c o a s t a l  

waters c o m b i n e  t o  p r o v i d e  a r i c h  a n d  a b u n d a n t  f o o d  s o u r c e .  



Although the project area wetland is fringed by urban areas, 

its role in, and contribution to, the Mobile Bay estuarine complex 

remains viable. Rather than being viewed as an isolated wetland 

degraded by urban development, it should be regarded as an exten- 

sion of the Mobile Bay system. Net primary productivity of the 

wetland vegetation is consistent with literature values reported 

for similar freshwater marshes in the Gulf Coastal Region as well 

as other areas. Mean standing crop values of 542 g/m2 for a project 

site sample area, dominated by Sagittaria latifolia, and 345 g/m2 

for a less homogeneous project site sample area, dominated by - 
Polygonum SJ.', can both be considered conservative since they 

omit contributions by the intermediate canopy litter fall onto the 

sites. 

Translation of plant biomass (detritus) produced in the 

project site marsh to nutrient concentrations in the water column ' 

is reflected by organic nitrogen' and total organic carbon concen- 

trations in the marsh water column being orders of magnitude 

greater than that in One Mile and Three Mile Creek. Utilization 

and fragmentation of this material begins on site as evidenced by 

the macroinvertebrate community dominated by detrivores. Although 

utilization of this material may begin at this point, the most 

notable consideration concerning utilization of nutrients produced 

and exported from the project marsh is the rapidity by which the 

material can be transported to Mobile Bay proper. 

Hydrological data collected by EPA showed that ground and water 

surface elevations were flooded by at least 45% of the high tides 

in the area. Dye tracer studies confirm that tidally driven 



w a t e r  i n u n d a t i n g  t h e  p r o j e c t  s i t e  r e a c h e s  t h e  M o b i l e  R i v e r  i n  2 1  

h o u r s  a n d  M o b i l e  Bay i n  69  h o u r s .  U t i l i z a t i o n  o f  t h e  d e t r i t a l  

m a t e r i a l  i n  t h e  B a y ,  i n  c o n j u n c t i o n  w i t h  t h e  c o n t r i b u t i o n  f r o m  

many o t h e r  a l l o c h t h o n o u s  ( n o n - M o b i l e  B a y )  s o u r c e s ,  i s  e v i d e n t  

t h r o u g h  t h e  h i g h l y  i m p o r t a n t  s t a t u s  o f  M o b i l e  Bay f i s h e r y  r e s o u r c e s .  

D e t r i t a l  m a t e r i a l  is  e a t e n  by smal l  a n i m a l s  t h a t  . 
i n c l u d e  s h r i m p ,  c r ' a b s ,  o y s t e r s ,  clams, a n d  j u v e n i l e  a n d  l a r v a l  

* 

s t a g e s  o f  s e v e r a l  s p e c i e s  o f  f i s h ,  i n c l u d i n g  menhaden ,  s p o t t e d  

s e a t r o u t ,  s h e e p s h e a d ,  a n d  A t l a n t i c  c r o a k e r  (Odum e t  a l . ,  1 9 7 2 ) .  

., ~t is a l s o  u t i l i z e d  by p l a n k t o n i c  c r u s t a c e a n s  ( c o p e p o d s ,  e t c . )  

w h i c h  a r e  i m p o r t a n t  f o o d  f o r  j u v e n i l e s  o f  most f i s h  s p e c i e s .  - 
T h e  i m p o r t a n c e  o f  t h e  f i s h e r y  i n  M o b i l e  B a y ,  a s  w e l l  a s  t h e  role 

o f  w e t l a n d s  a s  a s o u r c e  o f  n u t r i e n t s  i n  e s t u a r i n e  f o o d  web 

d y n a m i c s ,  is  w e l l  r e c o g n i z e d  a n d  i s  s u b s t a n t i a t e d  by t h e  m u l t i -  

m i l l i o n  d o l l a r  a n n u a l  commercial a n d  s p o r t s  f i s h  l a n d i n g s .  I t  

h a s  b e e n  e s t i m a t e d  t h a t  a s  much a s  9 3  p e r c e n t  o f  t h e  f i s h  l a n d i n g s  

i n  t h e  two Alabama c o a s t a l  c o u n t i e s  a r e  o f  e s t u a r i n e - d e p e n d e n t  

s p e c i e s .  E s t u a r i n e  d e p e n d e n c y  is  v a r i e d  f r o m  s p e c i e s  t o  s p e c i e s .  

Some may r e q u i r e  t h e  e s t u a r y  a s  a s p a w n i n g  a r e a ,  some f o r  n u r s e r y ,  

a n d  o t h e r s  f o r  f e e d i n g  p u r p o s e s  o n l y .  S t i l l  o t h e r s  may s p e n d  

t h e i r  e n t i r e  l i f e  i n  t h e s e  h i g h l y  p r o d u c t i v e  a r e a s .  

A l t h o u g h  t h e  p r o j e c t  s i t e  r e p r e s e n t s  25  acres o f  s e v e r a l  

t h o u s a n d  acres o f  m a r s h l a n d  a s s o c i a t e d  w i t h  M o b i l e  B a y ,  t h e  

c o n s e q u e n c e s  o f  t h e  p h y s i c a l  a l t e r a t i o n  by f i l l i n g  c o a s t a l  

w e t l a n d s  n o t  o n l y  d e p r i v e  m a r i n e  o r g a n i s m s  o f  h a b i t a t ,  b u t  a l s o  

d e c r e a s e  t h e  a m o u n t  o f  d e t r i t a l - b a s e d  n u t r i e n t s  w h i c h  s e r v e  a s  

t h e  f o u n d a t i o n  f o r  t h e  a q u a t i c  f o o d  web. B o t h  EPA a n d  FWS c o n c l u d e d  



t h a t  c o m m e r c i a l  f i s h e r i e s  r e s o u r c e s  i n  M o b i l e  Bay wou ld  b e  a d v e r s e l y  

a f f e c t e d  a s  a r e s u l t  o f  t h e  p r o j e c t  d u e  t o  t h e  loss o f  d e t r i t a l  

e x p o r t .  

FWS w i l d l i f e  h a b i t a t  s u r v e y s  showed t h a t  t h e  i n t e r s p e r s i o n  

o f  t r ee s ,  s h r u b s ,  a n d  low-growing  e m e r g e n t  v e g e t a t i o n  a n d  p o c k e t s  

o f  s h a l l o w  water p r o v i d e  e x c e l l e n t  h a b i t a t  c o n d i t i o n s  f o r  many . -  

s p e c i e s  o f  r e s i d e n t  a n d  m i g r a t o r y  w i l d l i f e .  ~ i r d  p o p u l a t i o n s  o n  

t h e  p r o j e c t  s i t e  a r e  h i g h l y  d i v e r s i f i e d  a s  d e m o n s t r a t e d  by FWS's 

l i m i t e d  o b s e r v a t i o n  o f  4 4  s p e c i e s  i n  t h e  i m m e d i a t e  p r o j e c t  v i c i n -  

i t y .  T h e  l i s t i n g  i n c l u d e s  n u m e r o u s  w a t e r f o w l  a n d  s o n g b i r d s  
.. 

w h i c h  u t i l i z e  t h e  area f o r  f e e d i n g  a n d / o r  r e p r o d u c t i o n .  T h e  FWS 

c o n c l u d e d  t h a t  t h e  a r e a  e x p e r i e n c e s  h i g h  r a t e s  o f  u s e  by hawks  

d u r i n g  s p r i n g  a n d  f a l l  m i g r a t i o n .  Wading b i r d s  a r e  w e l l  r e p r e -  

s e n t e d  o n  t h e  p r o j e c t  s i t e  by g r e a t  e g r e t s ,  snowy e g r e t s ,  c a t t l e  

e g r e t s ,  a n d  g r e e n  h e r o n s .  

T h e  s i t e  p r o v i d e s  m o d e r a t e  t o  e x c e l l e n t  h a b i t a t  f o r  r a b b i t s ,  

n u t r i a ,  m u s k r a t ,  a n d  r a c o o n s .  A c c o r d i n g  t o  t h e  FWS, m o d e r a t e  t o  

h i g h  p o p u l a t i o n s  o f  r e p t i l e s  a n d  a m p h i b i a n s  i n h a b i t  t h e  p r o j e c t  

a rea .  T h e  A m e r i c a n  a l l i g a t o r  h a s  b e e n  o b s e r v e d  i n  a n d  o n  t h e  

b a n k s  o f  T h r e e  Mile C r e e k .  

T h e  FWS c o n c l u d e d  a f t e r  t h e i r  f i e l d  r e v i e w  o f  t h e  w i l d l i f e  

r e s o u r c e  a t  t h e  s i t e  t h a t  t h e  w e t l a n d s  i n  q u e s t i o n  a r e  v i a b l e  

a n d  a n  i n t e g r a l  p a r t  o f  t h e  T h r e e  Mile C r e e k  e c o s y s t e m  a s  e v e r y  

l a y e r  o f  t h e  f o o d  c h a i n  is r e p r e s e n t e d  by m o d e r a t e  t o  h i g h  l e v e l s  

o f  v e r t e b r a t e s .  



The  p r o p o s e d  f i l l  a c t i v i t y  w i l l  h a v e :  ( 1 )  d i r e c t  a d v e r s e  

e f f e c t s  o n  t h e  a q u a t i c  e n v i r o n m e n t  by c a u s i n g  t h e  d e s t r u c t i o n  o f  

2 5  acres o f  p r o d u c t i v e  w e t l a n d s ,  i n c l u d i n g  t h e i r  i n d i g e n o u s  p l a n t  

a n d  a n i m a l  c o m m u n i t i e s ,  t h e i r  c a p a c i t y  t o  p r o v i d e  h a b i t a t  f o r  

m i g r a t o r y  w i l d l i f e ,  a n d  r e d u c i n g  t h e i r  p o l l u t i o n  f i l t r a t i o n  

f u n c t i o n s ;  a n d ,  ( 2 )  i n d i r e c t  a d v e r s e  e f f e c t s  o n  t h e  d o w n s t r e a m  

s h e l l f i s h  b e d s  a n d  f i s h e r i e s  by e l i m i n a t i n g  a  s o u r c e  o f  d e t r i t a l  

f o o d  f o r  t h e  b i o l o g i c a l  c o m m u n i t i e s  o n  w h i c h  t h e y  a r e  d e p e n d e n t .  

T h i s  a c t i v i t y  i n  i t s e l f  would  b e  d e s t r u c t i v e  t o ' t h e  M o b i l e  Bay 

e s t u a r y  a n d  w o u l d  c o n t r i b u t e  t o  t h e  c u m u l a t i v e  d e l e t e r i o u s  e f f e c t s  

o f  o t h e r  a c t i v i t i e s  w h i c h  h a v e  a l r e a d y  o c c u r r e d .  
I 

SECTION I V .  WATER DEPENDENCY 61 ALTERNATIVES 

One o f  t h e  b a s i c  f u n c t i o n s  o f  t h e  S e c t i o n  4 0 4 ( c )  p r o c e s s  i s  

n o t  o n l y  t o  p r e v e n t  a d v e r s e  e n v i r o n m e n t a l  i m p a c t s  b u t  a l s o  t o  

p r o t e c t  t h e  i n t e g r i t y  o f  t h e  S e c t i o n  4 0 4 ( b ) ( l )  G u i d e l i n e s  a n d  t o  

i n s u r e  t h e i r  p r o p e r  a p p l i c a t i o n .  B a s i c  t o  t h e s e  G u i d e l i n e s  is t h e  

p r e s u m p t i o n  a g a i n s t  t h e  u n n e c e s s a r y  d e s t r u c t i o n  o f  w e t l a n d s .  F o r  

a  f i l l  a c t i v i t y  t o  b e  p e r m i t t e d ,  t h e  G u i d e l i n e s  r e q u i r e  t h a t  t h e  

p r o j e c t  b e  water d e p e n d e n t  a n d  t h a t  t h e r e - n o t  b e  p r a c t i c a b l e  

a l t e r n a t i v e  s i t e s  a v a i l a b l e ,  

T h e  COE s t a t e d  t h a t  t h e  p r o p o s e d  a c t i v i t y  is " w a t e r  associ-  

a t e d "  b e c a u s e  t h e  f a c i l i t y  n e e d s  t o  b e  l o c a t e d  so t h a t  r a i l  

t r a n s p o r t a t i o n  t o  d o c k i n g  f a c i l i t i e s  is a v a i l a b l e .  They s u g g e s t e d  

t h a t  t h i s  p a r t i c u l a r  b u s i n e s s  w i t h  r e l a t e d  f a c i l i t i e s  is d e p e n d e n t  

o n  b e i n g  c o n s t r u c t e d  i n  t h i s  p a r t i c u l a r  w e t l a n d  r e s o u r c e  i n  o r d e r  



-15- 

t o  h a v e  t h e  d e s i r e d  t r a n s p o r t a t i o n  a c c e s s  a d v a n t a g e s .  A s  d e f i n e d  

i n  t h e  G u i d e l i n e s ,  " w a t e r  d e p e n d e n c y "  m e a n s  t h a t  i n  o r d e r  t o  

f u l f i l l  t h e  b a s i c  p u r p o s e ,  t h e  a c t i v i t y  wou ld  r e q u i r e  a  l o c a t i o n  

i n  o r  n e a r  t h e  w a t e r  r e s o u r c e .  I t  is  my c o n c l u s i o n  t h a t  a  f i b e r  

r e c y c l i n g  b u s i n e s s  is n o t  d e p e n d e n t  o n  a  l o c a t i o n  i n  t h e  w a t e r  

r e s o u r c e  i n  o r d e r  t o  f u l f i l l  t h e  b a s i c  p u r p o s e  o f  s t o r a g e ,  s o r t i n g ,  

a n d  f i b e r  p r e p a r a t i o n  f o r  r e c y c l i n g .  

T h e  i n t e n t  o f  t h e  r e g u l a t i o n s  a n d  g u i d e l i n e s  is t o  p r o t e c t  

v a l u a b l e  w e t l a n d  a n d  water r e s o u r c e s  f r o m  u n n e c e s s a r y  d r e d g i n g  

a n d  f i l l i n g  o p e r a t i o n s  when t h e  p u r p o s e s  o f  t h o s e  d r e d g i n g  a n d / o r  

f i l l i n g  a c t i v i t i e s  a r e  n o t  d e p e n d e n t  o n  b e i n g  located i n  t h e  

w e t l a n d  r e s o u r c e  t o  f u l f i l l  t h e i r  b a s i c  p u r p o s e s  a n d  f o r  w h i c h ,  

i n  m o s t  c a s e s ,  o t h e r  a l t e r n a t i v e  sites e x i s t  t o  f u l f i l l  t h o s e  

p u r p o s e s .  

The  a l t e r n a t i v e  s i tes  a n a l y s i s  p r e s e n t e d  by t h e  a p p l i c a n t  

a n d  i n  t h e  SAD'S e n v i r o n m e n t a l  a s s e s s m e n t  was v e r y  l i m i t e d .  One o f  

t h e  s p e c i f i c  a l t e r n a t i v e s  e v a l u a t e d  i n c l u d e d  a  cost  c o m p a r i s o n  

b e t w e e n  d e v e l o p m e n t  a t  t h e  p r o p o s e d  s i t e  v s .  d e v e l o p m e n t  o n  t h e  

n e a r b y  H i c k o r y  S t ree t  l a n d f i l l  ( f i l l e d  w e t l a n d s  w h i c h  are  owned 

by t h e  a p p l i c a n t ) .  T h i s  a l t e r n a t i v e  was  r e j e c t e d  by t h e  a p p l i c a n t  

b e c a u s e  o f  h i g h e r  cos ts  p r o j e c t e d  f o r  o b t a i n i n g  r a i l / r o a d w a y  

a c c e s s  t o  t h e  H i c k o r y  Street  l a n d f i l l ,  a n d  h i g h e r  c o s t s  f o r  s o i l s  

s t a b i l i z a t i o n  a n d  f o u n d a t i o n  c o n s t r u c t i o n .  F u r t h e r ,  t h e  S t a t e  o f  

Alabama h a d  s u g g e s t e d  t h a t  t h e r e  may b e  c o n d i t i o n s  c a u s e d  by 

p r e v i o u s  w a s t e  d i s p o s a l  a t  t h e  l a n d f i l l  s i t e  w h i c h  c o u l d  r e s t r i c t  

d e v e l o p m e n t  t h e r e .  A n o t h e r  a l t e r n a t i v e  w h i c h  wou ld  h a v e  i n c l u d e d  
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p u r c h a s e  o f  n e a r b y  u p l a n d s  was  r e j e c t e d  b e c a u s e  t h e  p r o p e r t y  was 

u n a v a i l a b l e  f o r  p u r c h a s e .  

EPA h a s  c o n d u c t e d  o n l y  a v e r y  l i m i t e d  r e v i e w  o f  a l t e r n a t i v e  

l o c a t i o n s  w h i c h  m i g h t  b e  s u i t a b l e  f o r  t h e  d e v e l o p m e n t .  O u r  

c o n c l u s i o n  f r o m  t h a t  r e v i e w  is,  h o w e v e r ,  t h a t  a l t e r n a t i v e  

b u s i n e s s  l o c a t i o n s  a re  n o t  a l i m i t i n g  f a c t o r  i n  t h e  e c o n o m i c a l l y  

s t ressed M o b i l e  a r e a .  Areas a v a i l a b l e  a n d  z o n e d  f o r  i n d u s t r i a l .  

d e v e l o p m e n t  are l i s t e d  w i t h  t h e  Mobile Chamber o f  Commerce. T h e  

r e c e n t l y  c o m p l e t e d  C o r p s  o f  E n g i n e e r s '  T h e o d o r e  s h i p  c h a n n e l  w a s  

b u i l t  f o r  t h e  p u r p o s e  o f  p r o v i d i n g  d e v e l o p m e n t  s i t e s .  P r o p e r t i e s  

c u r r e n t l y  h e l d  by ~ l a b a m a  S t a t e  Docks  a n d / o r  t h e  C i t y  o f  M o b i l e  
- 

may a l s o  b e  f e q s i b l e  a l t e r n a t i v e  sites. I t  is  my o p i n i o n  t h a t  

t h e s e  a l t e r n a t i v e s  h a v e  n o t  b e e n  f u l l y  e x p l o r e d .  

C l e a r l y ,  less  e n v i r o n m e n t a l l y  d a m a g i n g  a l t e r n a t i v e  s i t e s  

e x i s t  w h i c h  c o u l d  f u l f i l l  t h e  e x p r e s s e d  n e e d s  f o r  r a i l  a n d  t r u c k  

t r a n s p o r t a t i o n  s e r v i c e  f o r  M r .  N o r d e n ' s  b u s i n e s s .  F o r  e x a m p l e ,  

i n  n e a r b y  P r i t c h a r d ,  A l a b a m a ,  o n e  s p e c i f i c  l i s t i n g  t h e  M o b i l e  

Chamber o f  Commerce a d v e r t i s e s  is a n  a p p r o ' x i m a t e l y  2 5 - a c r e  s i t e  

z o n e d  f o r  i n d u s t r i a l  d e v e l o p m e n t  a n d  l o c a t e d  d b o u t  o n e  m i l e  f r o m  

t h e  c u r r e n t l y  p r o p o s e d  w e t l a n d  s i t e .  T h i s  p r o p e r t y  c o n s i s t s  o f  

l e v e l  u p l a n d s ,  r e p o r t e d l y  a t  3 0 '  MSL, w i t h  e x i s t i n g  h i g h w a y  a n d  

r a i l w a y  a c c e s s .  T h e  p r o p e r t y  h a s  d i r e c t  a n d  i m m e d i a t e  a c c e s s  t o  

t h e  same s h i p p i n g  d o c k s  w h i c h  Mr. N o r d e n  p r o p o s e s  t o  u s e  a n d  is 

a l s o  i n  t h e  immediate p o p u l a t i o n  c e n t e r  w h e r e  e x t r e m e  p r o b l e m s  

w i t h  u n e m p l o y m e n t  e x i s t .  B a s e d  o n  i n f o r m a t i o n  a v a i l a b l e  t o  u s  

r e g a r d i n g  t h e  a v a i l a b i l i t y ,  t h e  c o m p e t i t i v e  p r i c e ,  a n d  t h e  s i t e  

c h a r a c t e r i s t i c s ,  i t  is p r o b a b l e  t h a t  Mr.   or den c o u l d  r e a l i z e  a  



s u b s t a n t i a l  cost  s a v i n g s  w i t h  d e v e l o p m e n t  of s u c h  a n  a l t e r n a t e  
I 

1 s i t e .  A more t h o r o u g h  a n a l y s i s  o f  a l t e r n a t i v e  s i tes  w o u l d  l i k e l y  
I 

d i s c l o s e  m o r e  s u i t a b l e  l o c a t i o n s .  

SECTION V. CONCLUSIONS AND RECOMMENDATIONS 

E c o l o g i c a l  d a t a  c o l l e c t e d  by EPA a n d  t h e  FWS c o n f i r m  t h a t  

t h e  2 5 - a c r e  s i t e , . s u b j e c t  o f  t h i s  a c t i o n ,  is  a p r o d u c t i v e  w e t l a n d  

w h i c h  p r o v i d e s  v a l u a b l e  w i l d l i f e  h a b i t a t  a n d  p r o d u c e s  a n d  r a p i d l y  

e x p o r t s  d e t r i t a l  m a t e r i a l s  t o  d o w n s t r e a m  f i s h e r i e s  a n d  s h e l l f i s h  

c o m m u n i t i e s  o f  t h e  M o b i l e  Bay.  I t  a l so  f i l t e r s  p o l l u t a n t s  f r o m  

d e g r a d e d  waters o f  One Mile a n d  T h r e e  Mile C r e e k s ,  t h e r e b y  
.- 

h e l p i n g  t o  r e d u c e  d e g r a d a t i o n  o f  water q u a l i t y  i n  t h e  a d j a c e n t  
t 

o p e n  w a t e r  s y s t e m .  

F i l l i n g  t h e  2 5 - a c r e  w e t l a n d  t r a c t  to  create d e v e l o p a b l e  

u p l a n d  w o u l d  e l i m i n a t e  t h e s e  i m p o r t a n t  f u n c t i o n s  p r e s e n t l y  p e r -  

f o r m e d  by t h e  w e t l a n d .  T h e s e  c o n c l u s i o n s  a re  s u p p o r t e d  by EPA 

a n d  FWS s t u d i e s  a n d  f u r t h e r  c o n f i r m e d  by t h e  M o b i l e  Distr ict 's  

d o c u m e n t a t i o n  f o r  t h e i r  i n i t i a l  d e c i s i o n  t o  d e n y  t h e  p e r m i t ,  

s t a t e m e n t s  i n  t h e  r e c o r d  by t h e  N a t i o n a l  M a r i n e  F i s h e r i e s  S e r v i c e ,  

t h e  Alabama C o o p e r a t i v e  ~ x t e n s i o n  S e r v i c e ,  t h e  Audubon S o c i e t y ,  

t h e  M o b i l e  C o u n t y  W i l d l i f e  a n d  C o n s e r v a t i o n  A s s o c i a t i o n ,  a n d  

p r i v a t e  i n d i v i d u a l s .  

B a s e d  o n  t h e s e  e c o l o g i c a l  d a t a  a n d  s u p p l e m e n t a l  i n f o r m a t i o n ,  

I h a v e  c o n c l u d e d  t h a t  f i l l i n g  t h e  2 5 - a c r e  w e t l a n d  t r a c t  a s  p r o -  

p o s e d  by M r .  N o r d e n  w o u l d  r e s u l t  i n  " u n a c c e p t a b l e  a d v e r s e  e f f e c t s . "  

T h e r e f o r e ,  i n  a c c o r d a n c e  w i t h  a u t h o r i t y  g r a n t e d  m e  ( a s  t h e  R e g i o n a l  

A d m i n i s t r a t o r ' s  d e s i g n e e )  u n d e r  4 0  CFR 2 3 1 . 5 ,  I recommend d e n i a l  

o f  t h e  s p e c i f i c a t i o n  o f  t h e  p r o p o s e d  p r o j e c t  s i t e ,  h e r e t o f o r e  



described in detail, for the discharge of 228,000 cubic yards of 

demolition materials and sand for the purpose of constructing a 

non-water dependent commercial facility, as proposed by the 

applicant, M.A. Norden. Alternative locations considered by the 

applicant and SAD for the proposed facility were apparently very 

limited and they failed to thoroughly consider upland sites not . 
presently owned by Mr. Norden. In EPA's cursory examination, 

there appear to be economically feasible sites that are less 

damaging to aquatic resources. Such sites are available which 

would offer any necessary rail and truck access within the immediate 

community area of the presently proposed location. - 
Written and oral comments received during the public comment % 

period pointed to the serious. economic struggles and lack of job 

opportunities in the Mobile area. EPA, as a regulatory agency, 

should be considerate of economic problems resulting from regula- 

tory action. In this case, however, loss of jobs cannot be 

demonstrated simply on the basis of denial of a non-water depen- 

dent site when other potential sites exist. I feel strongly that 

the Mobile area needs would be well-served by the continuation 

of Mr. Norden's business. By the same measure, I am convinced 

that more suitable alternatives can be identified for this project. 

Hearing Officer 
Administrator 
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