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I.  INTRODUCTION 

T h i s  recommended d e c i s i o n  c o n c e r n s  a  50- ac re  w e t l a n d  i n  A t t l e b o r o ,  
M a s s a c h u s e t t s  known l o c a l l y  a s  Sweedens Swamp, where  t h e  Newport 
G a l l e r i a  Group,  a n  a f f i l i a t e  o f  The Pyramid Companies ,  (Py ramid )  
p r o p o s e s  to  b u i l d  a n  e n c l o s e d  r e g i o n a l  s h o p p i n g  m a l l .  L a r g e l y  a  
f o r e s t e d  w e t l a n d  a d j a c e n t  t o  a  h e a d w a t e r  t r i b u t a r y  o f  t h e  Seven 
Mile R i v e r ,  t h e  swamp is l o c a t e d  n e x t  to  I n t e r s t a t e  9 5 ,  r o u g h l y  -. o n e- q u a r t e r  m i l e  from t h e  Rhode I s l a n d  b o r d e r .  I n  o r d e r  t o  con- 

'? s t r u c t  t h e  m a l l  and a p p u r t e n a n t  f a c i l i t i e s ,  Pyramid p r o p o s e s  to  
f i l l  32 a c r e s  o f  w e t l a n d .  Pyramid would e x c a v a t e  a n o t h e r  1 3  a c r e s  
o f  e x i s t i n g  w e t l a n d  and 9  acres o f  u p l a n d  i n  a n  a t t e m p t  to  m i t i g a t e  
t h e  a d v e r s e  i m p a c t s  o f  t h e  m a l l  o n  f l o o d i n g ,  w a t e r  q u a l i t y  and 
w i l d l i f e .  A s  a d d i t i o n a l  m i  t i g a t i o n ,  Pyramid p r o p o s e s  t o  e x c a v a t e  
and r e g r a d e  30 a c r e s  o f  u p l a n d  and  6 a c r e s  o f  open  w a t e r  s e v e r a l  
m i l e s  f rom t h e  s i t e  i n  a n  a t t e m p t  to c r e a t e  emergen t  m a r s h ,  open  
w a t e r ,  and  s h r u b  w e t l a n d s .  

S e c t i o n  4 0 4 ( c )  o f  t h e  C l e a n  Wate r  A c t  (CWA, 3 3  U.S.C. S1251 e t  
seq. ) , a u t h o r i z e s  t h e  A d m i n i s t r a t o r  o f  t h e  E n v i r o n m e n t a l  ~ r o E c t i o n  
Agency (EPA) t o  p r o h i b i t  o r  restrict t h e  u s e  of any  d e f i n e d  a r e a  a s  
a  d i s p o s a l  s i t e ,  whenever  h e  d e t e r m i n e s ,  a f t e r  n o t i c e  and o p p o r t u n i t y  
f o r  p u b l i c  h e a r i n g ,  t h a t  t h e  d i s c h a r g e  of  d r e d g e d  o r  f i l l  m a t e r i a l s  
i n t o  s u c h  a r e a  w i l l  h ave  a n  u n a c c e p t a b l e  a d v e r s e  e f f e c t  on  m u n i c i p a l  
w a t e r  s u p p l i e s ,  s h e l l f i s h  b e d s  and f i s h e r y  a r e a s  ( i n c l u d i n g  spawning  
and b r e e d i n g  a r e a s ) ,  w i l d l i f e ,  o r  r e c r e a t i o n a l  a r e a s .  B e f o r e  
making s u c h  a  d e t e r m i n a t i o n ,  t h e  A d m i n i s t r a t o r  m u s t  c o n s u l t  w i t h  
t h e  Ch ie f  o f  t h e  Army Corps  o f  E n g i n e e r s ,  t h e  p r o p e r t y  o w n e r ( s ) ,  
and t h e  a p p l i c a n t ( s )  i n  c a s e s  where  t he r - e  h a s  b e e n  a p p l i c a t i o n  f o r  
a  S e c t i o n  404 p e r m i t .  

EPA's r e g u l a t i o n s  imp lemen t ing  S e c t i o n  4 0 4 ( c ) ,  40 C.F.R.  P a r t  231,  
e s t a b l i s h  p r o c e d u r e s  t o  be  f o l l o w e d  i n  e x e r c i s i n g  t h e  A d m i n i s t r a t o r ' s  
a u t h o r i t y  t o  p r o h i b i t  o r  res t r ic t  t h e  u s e  of  a n  a r e a  as a  d i s p o s a l  
s i te .  The t h r e e  m a j o r  s t e p s  i n  t h e  p r o c e s s  a r e  t h e  R e g i o n a l  Admin- 
i s t r a t o r ' s  p roposed  d e c i s i o n  to  p r o h i b i t  o r  res t r ic t  t h e  u s e  o f  a  
s i t e ;  t h e  R e g i o n a l  A d m i n i s t r a t o r ' s  recommendat ion  t o  t h e  Adminis-  
t r a t o r  to  p r o h i b i t  o r  restr ict  u s e  of  t h e  s i te ;  and  t h e  A d m i n i s t r a-  
t o r ' s  f i n a l  d e c i s i o n  t o  a f f i r m ,  mod i fy ,  or  r e s c i n d  t h e  r e g i o n a l  
recommendat ion.  The A d m i n i s t r a t o r  h a s  d e l e g a t e d  t h e  a u t h o r i t y  t o  
make a  f i n a l  d e c i s i o n  u n d e r  S e c t i o n  4 0 4 ( c )  t o  t h e  A s s i s t a n t  Admin- 
i s t r a t o r  f o r  E x t e r n a l  A f f a i r s ,  who is EPA's n a t i o n a l  S e c t i o n  404 
program manager .  

T h i s  p roposed  s h o p p i n g  m a l l  h a s  b e e n  c o n t r o v e r s i a l  and a t t r a c t e d  
w i d e s p r e a d  p u b l i c  o p p o s i t i o n  a n d  s u p p o r t .  I have  c a r e f u l l y  con-  
s i d e r e d  t h e  r e c o r d  d e v e l o p e d  by EPA and t h e  C o r p s  i n  t h i s  c a s e ,  
i n c l u d i n g  t h e  many p u b l i c  comments s u b m i t t e d ,  i n f o r m a t i o n  p r e s e n t e d  
a t  p u b l i c  h e a r i n g s ,  vo luminous  s u b m i s s i o n s  by t h e  p r o p o n e n t ,  and 
t h e  comments o f  o t h e r  f e d e r a l  a n d  s t a t e  a g e n c i e s .  A s  d e s c r i b e d  
more f u l l y  be low,  I have  d e t e r m i n e d  t h a t  t h e  d i s c h a r g e  o f  f i l l  
m a t e r i a l  i n t o  Sweedens Swamp a s  p r o p o s e d  by Pyramid would be l i k e l y  
to  have a n  u n a c c e p t a b l e  a d v e r s e  e f f e c t  upon w i l d l i f e  h a b i t a t .  
T h e r e f o r e  I recommend t h a t  u s e  o f  t h e  a r e a  a s  a  d i s p o s a l  s i t e  f o r  
t h e  p u r p o s e  of b u i l d i n g  a  shopp ing  m a l l  be  p r o h i b i t e d .  



I n  t h e  f o l l o w i n g  s e c t i o n s ,  I f i r s t  d i s c u s s ' t h e  h i s t o r y  o f  Pyramid ' s  
p r o p o s a l  and t h e  e v e n t s  l e a d i n g  t o  EPA's i n i t i a t i o n  of t h e  s e c t i o n  
4 0 4 ( c )  p r o c e s s .  Next I d e s c r i b e  t h e  v a l u e s  of  Sweedens Swamp, 
c o n c l u d i n g  t h a t  t h e  w e t l a n d  a t  t h e  s i t e  p r o v i d e s  e x c e l l e n t  w i l d l i f e  

+A h a b i t a t  f o r  b i r d s  and mammals of  l o c a l  i m p o r t a n c e ,  m a i n t a i n s  w a t e r  
q u a l i t y ,  p r o v i d e s  v a l u a b l e  f l o o d  s t o r a g e ,  and d i s c h a r g e s  g roundwate r .  
Fol lowing  a  d e s c r i p t i o n  of t h e  we t l and  v a l u e s ,  I e x p l a i n  t h e  b a s i s  

* f o r  my c o n c l u s i o n  t h a t  c o n s t r u c t i o n  of a m a l l  a t  t h e  s i t e  would be  
l i k e l y  t o  c a u s e  s i g n i f i c a n t  a d v e r s e  i m p a c t s  t o  t h o s e  we t l and  v a l u e s ,  
p a r t i c u l a r l y  w i l d l i f e  h a b i t a t .  

To d e t e r m i n e  w h e t h e r  t h e  a d v e r s e  i m p a c t s  would be  u n a c c e p t a b l e ,  I 
t h e n  examine whether  t h e  p r o j e c t  would comply w i t h  EPA's s e c t i o n  
4 0 4 ( b )  (1) g u i d e l i n e s .  I have  d e t e r m i n e d  t h a t  t h e  p r o j e c t  would n o t  
comply w i t h  t h e  g u i d e l i n e s ,  s i n c e  t h e r e  a r e  less e n v i r o n m e n t a l l y  
damaging p r a c t i c a b l e  a l t e r n a t i v e s  to  f i l l i n g  Sweedens Swamp, a s  
d e s c r i b e d  i n  S e c t i o n  V h e r e i n .  P y r a m i d ' s  proposed  m i t i g a t i o n  is 
n o t  r e l e v a n t  t o  t h e  c o n c l u s i o n  t h a t  t h e r e  a r e  a l t e r n a t i v e s ,  f o r  
t h e  r e a s o n s  d e s c r i b e d  i n  S e c t i o n  V I .  I n  t h e  f i n a l  s e c t i o n ,  I 
e x p l a i n  why t h e  l a r g e  loss  o f  w e t l a n d s  and w i l d l i f e  h a b i t a t  a t  
Sweedens Swamp t h a t  would r e s u l t  f rom t h i s  p r o j e c t ,  c o u p l e d  w i t h  
t h e  p r o j e c t s ' s  v i o l a t i o n  of t h e  c e n t r a l  e l e m e n t  of  t h e  4 0 4 ( b ) ( l )  
g u i d e l i n e s ,  s u p p o r t s  a  f i n d i n g  t h a t  t h e  a d v e r s e  i m p a c t s  a r e  unac- 
c e p t a b l e  and t h a t  t h e  f i l l i n g  of Sweedens Swamp s h o u l d  be p r o h i b i t e d .  

Py ramid ' s  p r o p o s a l  p r e s e n t s  numerous and  complex i s s u e s ;  many a r e  
fundamen ta l  t o  t h e  r e g u l a t o r y  program u n d e r  s e c t i o n  404 o f  t h e  CWA. 
I n  r e a c h i n g  my d e c i s i o n ,  I have  been m i n d f u l  n o t  o n l y  of  t h e  f a c t s ,  
b u t  a l s o  of  t h e  p r e c e d e n t i a l  n a t u r e  of t h i s  c a s e .  I s e r i o u s l y  
c o n s i d e r e d  whe the r  I s h o u l d  recommend t h a t  t h e  p r o j e c t ,  i n c l u d i n g  
m i  t i g a t i o n ,  be a l lowed  t o  p r o c e e d  u n d e r  d e t a i l e d  c o n d i t i o n s .  I 
c o n c l u d e d ,  based  on my u n d e r s t a n d i n g  of  t h e  f a c t s  i n  t h e  r e c o r d ,  
t h a t  s u c h  a n  approach  would r e q u i r e  m e  t o  i n t e r p r e t  EPA's s e c t i o n  
4 0 4 ( b ) ( l )  g u i d e l i n e s  i n  a  way which d i f f e r s  marked ly  from p a s t  
a p p l i c a t i o n  of t h e  g u i d e l i n e s  by b o t h  EPA and t h e  N e w  England 
D i v i s i o n  of t h e  Corps .  I n  c o n t r a s t ,  I b e l i e v e  t h i s  recommended 
d e c i s i o n  a d d r e s s e s  t h e  s p e c i f i c  i s s u e s  posed by t h i s  c a s e ,  is most  
sound from a n  o v e r a l l  e n v i r o n m e n t a l  p o l i c y  p e r s p e c t i v e ,  and b e s t  
f u r t h e r s  t h e  g o a l s  o f  t h e  C l e a n  Water  A c t .  
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11. BACKGROUND 

A. Project Description and History 

Pyramid proposes to build an enclosed regional shopping mall on a 
triangular parcel of property near the intersection of Interstate 
95 and Route 1A in Attleboro, Massachusetts. As described in Part 
I11 herein, deciduous forested wetland dominates over half of the 
82 acre project site. Figures 1 and 2 show the location of the 
proposed mall. 

A two-level structure with approximately 700,000 square feet of 
floor area, the mall would be "anchored" by three large department 
stores, and would contain some 150 smaller satellite and specialty 
outlets. To Fonstruct the mall (including roads and parking areas) 
as proposed, Pyramid would place 885,000 cubic yards of fill in 32 
acres of wetland. If authorized, this would be the largest wetland 
fill project in Massachusetts in over five years. In addition to 
the basic project, Pyramid proposes several additional features to 
mitigate adverse impacts. A mall "padn would be constructed beneath 
the mall building and parking areas. According to the applicant, 
surface runoff from the mall and parking lots would be collected 
and passed through sumps and oil and grease traps before flowing 
through a perforated drainage pipe and into the mall pad and even- 
tually discharged into onsite mitigation wetlands. The pad would 
consist of several feet of peastone gravel underlain by a clay 
barrier or impervious layer and would require excavation of exist- 
ing soils. Once in place it would sit atop remaining peat soils. 
Pyramid proposes to mitigate adverse iypacts by excavating thirteen 
acres of existing wetland and nine acres of upland onsite to create 
artificial wetlands. Further, pyramid proposes to compensate for 
wetland impacts at the site by attempting to create 36 acres of 
artificial wetlands at an offsite location roughly two miles away. 
Figure 3 depicts the proposed development. 

Pyramid's proposal is the latest in a series of attempts to develop 
a shopping mall at the Sweedens Swamp site. Pyramid's .immediate 
predecessor, the DeBartolo Corporation, was denied a state wetlands 
permit in 1982. ,DeBartolo requested a state adjudicatory hearing on 
the denial; before the hearing was held, however, Pyramid assumed 
control of the project. 

EPA first learned of Pyramid's proposal to fill wetlands for a 
shopping mall in May 1984 during a preapplication meeting with 

\ 

the New England Division of the Corps (NE Corps), the U.S. Fish and 
Wildlife Service (FWS), and Pyramid. Pyramid representatives and 
consultants described the project and distinguished their proposal 
from previous development plans at the site by emphasizing that 
they had reduced the amount of wetland fill and added onsite miti- 
gation features. Pyramid requested that the project be authorized 
under a Corps "nationwide pennit" (a general permit requiring no 
application or public review) for discharges into headwater areas. 
While acknowledging Pyramid's improvements to earlier development 
plans at the site, EPA and FWS stated that the wetland impacts 
were still substantial and that since the project was not water 
dependent, practicable alternatives were presumed to exist. 



In letters dated June 8, 1984, and July 11, 1984 respectively, EPA 
and FWS formally asked the NE Corps to exercise discretionary 
authority to require an individual permit based on, among other 
things, the loss of wetlands, the need to fully examine alterna- 
tives, and the level of public interest in the project. Later in 
July, the NE Corps notified Pyramid that an individual permit would 
be required and Pyramid submitted an application. The NE Corps 
issued a public notice describing the project on August 16, 1984. 
Neither the permit application nor the public notice included any 
discussion of offsite mitigation. 

In August 1984, EPA participated with the NE Corps, FWS, and Pyra- 
mid consultants in a site inspection and habitat evaluation of the 
site. Utilizing the procedure proposed by Pyramid's consultants, 
(described in Appendix B) numerical values were assigned to the 
site for quantitative analysis. (The same procedure was later 
utilized to evaluate the proposed offsite mitigation area and an 
alternate mall site in North Attleborough.) 

EPA's preliminary review comments to the NE Corps, dated Septem- 
ber 19, 1984, indicated a need for further review of project 
alternatives, water quality impacts, and mitigation plans. This 
letter stated EPA's view that consideration of mitigation is not 
appropriate until the alternatives analysis is completed. The 
FWS also commented on September 18, 1984, and concluded that the 
permit should be denied because the proposal did not comply with 
the EPA 404(b)(l) guidelines, I provided the NE Corps with full 
review comments on October 5 ,  1984 and.objected to issuance of the 
permit because the project did not comply with the EPA 404(b)(l) 
guidelines since there appeared to be less environmentally 
damaging practicable alternatives to the project. I noted that 
Pyramid had incorrectly stated that 30 acres of wetland existed on 
a nearby alternate mall site in North Attleborough (less than one 
acre actually exists), and further mischaracterized that site in 
other respects. I also suggested that other sites in the trade 
area could serve as practicable mall alternatives. I further 
recommended that the NE Corps prepare an Environmental Impact 
Statement (EIS) to comply with the National Environmental Policy 
Act (NEPA) and informed the NE Corps that if it decided to issue 
the permit over EPA's objections, I would consider the case a 
candidate for action under section 404(c) of the Act. 

EPA, FWS, NE Corps, and Pyramid representatives met on November 30, 
1984 to discuss federal agency concerns about alternatives, water 
quality, mitigation, and NEPA. Pyramid presented for the first 
time an offsite mitigation proposal to convert a gravel pit in 
North Attleborough (a different area than the alternate mall site 
discussed above) into an emergent wetland. EPA reiterated its 
position that mitigation may only be used.to compensate for unavoid- 
able impacts and that Pyramid had not overcome the presumption that 
practicable alternatives exist. 



Pyramid objected to EPA and FWS recommendations that there be 
public review and comment on its offsite mitigation proposal and 
disagreed with our view that the project needs an EIS. The Corps 
decided not to prepare an EIS or solicit public comment on the 
offsite mitigation. EPA, FWS, and the NE Corps met again on Jan- 
uary 4, 1985 to discuss the status of the project. EPA once more 
stated its strong belief that the project did not comply with the 
404(b)(l) guidelines since it is not water dependent and the pre- 
sumption of the existence of environmentally preferable practicable 
alternatives had not been overcome. On January 14, 1985, EPA met 
with Pyramid to further discuss the issues of practicable altern- 
atives, project purpose definition, and mitigation. 

The NE Corps retained a consultant, William Badger, to examine the 
practicabilit$ of a potential alternate mall site in North Attle- 
borough, Massachusetts, at the intersection of 1-295 and U.S. 
Route 1. State Properties of New England, Inc. (now New England 
Development), proposes to build a mall at that site. Badger's 
report, released on January 30, 1985, concludes that both Sweedens ' 

Swamp and the North Attleborough mall site are feasible for develop- 
ment of regional shopping malls. The report also states that the 
trade area can only support one such mall. Representatives of EPA, 
the NE Corps, FWS, the Massachusetts Department of Environmental 
Quality Engineering ("DEQE"), and State Properties inspected the 
North Attleborough site in February 1985 and confirmed that less than 
one acre of this site was wetland. The NE Corps, on February 19, 
1985, advised Pyramid that denial of the permit was imminent. On 
February 26, 1985, EPA wrote the NE Corps outlining three bases for 
permit denial: 1) existence of at least one practicable alternative; 
2) potentially significant impacts to wetlands; and 3) the project 
may not be in the public interest. 

The Massachusetts DEQE in March 1985 issued an Order of Conditions 
(akin to a state permit), approving Pyramid's project following a 
highly controversial adjudicatory hearing. The federal agencies 
were not involved at any stage of the state proceedings. The 
project was "grandfathered" and approved under the State's older, 
less restrictive regulations, rather than under the "neww 1983 
rules. Under the new regulations, which actually took effect before 
Pyramid assumed control of the project, the filling of greater than 
5,000 square feet cannot be permitted in wetlands such as Sweedens 
Swamp. Neither the old nor the new state regulations contain require- 
ments comparable to those in the federal regulations concerning 
prorect alternatives or impacts to wildlife habitat. Pyramid's 
offsite mitigation proposal was not part of the project considered 
by the State. Opponents to the mall subsequently filed suit in 
state court challenging state approval of the project. That lawsuit 
is still pending. 

In April 1985, Pyramid presented a conceptual plan to the NE Corps, 
EPA, FWS, and representatives of two environmental groups and the 
town of North Attleborough to construct an artificial wetland in 
North Attleborough as offsite mitigation for losses due to the pro- 
posed mall. Many questions were raised about the acceptability 



of  t h e  m i t i g a t i o n  s i t e  t o  t h e  town o f  Nor th  A t t l e b o r o u g h  a n d  a b o u t  
w h e t h e r  t h e  s i t e  s u p p l i e d  s u f f i c i e n t  w a t e r  t o  d e v e l o p  and s u s t a i n  
a n  a r t i f i c i a l  ( i n  t h e  s e n s e  o f  b e i n g  manmade) w e t l a n d .  Pyramid 
s u b s e q u e n t l y  d r o p p e d  t h e  s i t e  f rom c o n s i d e r a t i o n .  I n  a d d i t i o n ,  
on A p r i l  1 2 ,  1985 ,  EPA s e n t  t o  t h e  NE Co rps  a  l e t t e r  d e s c r i b i n g  
t h e  s c i e n t i f i c ,  l e g a l  and p o l i c y  d i f f i c u l t i e s  t h a t  a r i s e  f rom 
a c c e p t i n g  m i t i g a t i o n  o f  i m p a c t s  ( i n  t h e  s e n s e  o f  w e t l a n d  c r e a t i o n )  
i n  p l a c e  o f  f i r s t  a v o i d i n g  them. EPA a g a i n  u rged  p e r m i t  d e n i a l .  

On May 2 ,  1985 ,  t h e  D i v i s i o n  E n g i n e e r  o f  t h e  NE C o r p s  made a  recom- 
mended d e c i s i o n  t o  deny  P y r a m i d ' s  a p p l i c a t i o n  f o r  a  p e r m i t .  H e  
found  t h a t  t h e  p e r m i t  s h o u l d  be  d e n i e d  f o r  two r e a s o n s :  f i r s t ,  t h e  
p r o p o s a l  d i d  n o t  comply  w i t h  t h e  4 0 4 ( b ) ( l )  g u i d e l i n e s  s i n c e  t h e r e  
was a p r a c t i c a b l e  e n v i r o n m e n t a l l y  p r e f e r a b l e  s i t e  f o r  deve lopmen t  
o f  a  s h o p p i n g  m a l l ;  and  s e c o n d ,  t h e  p r o p o s a l  w a s  n o t  i n  t h e  o v e r a l l  
p u b l i c  i n t e r e s t .  The NE Corps  c o n c l u d e d  t h a t  Sweedens Swamp p ro-  
v i d e s  e x c e l l e n t  w i l d l i f e  h a b i t a t  f o r  s p e c i e s  o f  l o c a l  i m p o r t a n c e .  
The recommended d e c i s i o n ,  a l o n g  w i t h  t h e  d r a f t  s t a t e m e n t  o f  f i n d i n g s ,  
e n v i r o n m e n t a l  a s s e s s m e n t ,  and  4 0 4 ( b ) ( l )  c o m p l i a n c e  r e v i e w  w e r e  
t r a n s m i t t e d  t o  Major  G e n e r a l  Wall, t h e n  Director o f  C i v i l  Works i n  
t h e  O f f i c e  o f  t h e  C h i e f  o f  E n g i n e e r s  i n  Wash ing ton ,  D.C. ,  i n  a c c o r-  
d a n c e  w i t h  G e n e r a l  W a l l ' s  i n s t r u c t i o n s .  

I n  a h i g h l y  u n u s u a l  move, o n  May 31 ,  1985 ,  G e n e r a l  W a l l  o v e r r u l e d  
t h e  NE C o r p s ,  f i n d i n g  t h a t  t h e  p r o j e c t  d i d  comply w i t h  t h e  4 0 4 ( b ) ( l )  
g u i d e l i n e s  and was n o t  c o n t r a r y  t o  t h e  p u b l i c  i n t e r e s t .  Whi le  
a c k n o w l e d g i n g  a m b i g u i t i e s  i n  t h e  g u i d e l i n e s ,  h e  found  t h a t  a 
p r o j e c t  i n v o l v i n g  w e t l a n d  f i l l  may b e  a p p r o v e d  i f  s u f f i c i e n t  
m i t i g a t i o n  is o f f e r e d  e v e n  t h o u g h  a n o t h e r  u p l a n d  s i t e  is a v a i l a b l e  
wh ich  would s a t i s f y  t h e  basic  p r o j e c t  p u r p o s e .  A c c o r d i n g l y ,  h e  
d i r e c t e d  t h e  NE C o r p s  t o  " r e c o n c i l e "  i t s  d o c u m e n t a t i o n  a n d  t o  
p r e p a r e  a n o t i c e  o f  i n t e n t  t o  i s s u e  a p e r m i t .  To t h e  b e s t  o f  my 
knowledge ,  t h e  C o r p s  H e a d q u a r t e r s '  p o s i t i o n  r e p r e s e n t s  t h e  f i r s t  
t i m e  t h a t  t h e  EPA 4 0 4 ( b ) ( l )  g u i d e l i n e s  have  b e e n  i n t e r p r e t e d  and 
a p p l i e d  i n  t h i s  f a s h i o n  i n  N e w  England .  

I n  a c c o r d a n c e  w i t h  G e n e r a l  Wall ' s  d i r e c t i v e ,  t h e  NE C o r p s  i n fo rmed  
EPA and  FWS o n  J u n e  28 ,  1985 ,  o f  i ts i n t e n t  t o  i s s u e  a p e r m i t  f o r  
t h e  p r o p o s a l .  The NE C o r p s '  r e v i s e d  f i n d i n g s  c o n t i n u e  t o  c h a r a c-  
t e r i z e  Sweedens  Swamp a s  a n  e x c e l l e n t  w i l d l i f e  h a b i t a t ,  b u t  p r e d i -  
c a t e  i s s u a n c e  of  t h e  p e r m i t  o n  t h e  e x p e c t e d  s u c c e s s  o f  t h e  o n s i t e  
and  o f f s i t e  m i t i g a t i o n  e v e n  t h o u g h  t h e  l o c a t i o n  o f  t h e  o f f s i t e  
m i t i g a t i o n  had n o t  y e t  b e e n  d e t e r m i n e d .  A l t h o u g h  t h e  C o r p s '  p ro-  
p o s e d  p e r m i t  c o n t a i n s  t w e l v e  s p e c i a l  c o n d i t i o n s  r e l a t i n g  t o  o f f s i t e  
m i t i g a t i o n  and water q u a l i t y ,  s e v e r a l  of which m u s t  be s a t i s f i e d  
p r i o r  t o  P y r a m i d ' s  d o i n g  a n y  work a t  Sweedens  Swamp, it does n o t  
s p e c i f y  t h e  s i z e ,  l o c a t i o n ,  and  t y p e  o f  o f f s i t e  m i t i g a t i o n .  The 
p r o p o s e d  p e r m i t  is  c u r r e n t l y  c o n d i t i o n e d  i n  a manner  t h a t  would 
a l l o w  Sweedens  Swamp t o  be s e v e r e l y  d i s t u r b e d  ( e a r t h m o v i n g ,  c l e a r i n g  
o f  v e g e t a t i o n ,  e t c . )  a t  t h e  same t i m e  t h a t  Pyramid  would a t t e m p t  t o  
c r e a t e  t h e  of  f s i t e  w e t l a n d s .  . ( I n d e e d ,  P y r a m i d ' s  p l a n  a t  t h e  t i m e  was 
t o  u s e  t h e  p e a t  f rom Sweedens  Swamp t o  create a  w e t l a n d  e l s e w h e r e . )  
The p e r m i t  d o e s  n o t  a l l o w  " v e r t i c a l  c o n s t r u c t i o n "  t o  t a k e  p l a c e  a t  



Sweedens  Swamp u n t i l  t h e  a r t i f i c i a l  w e t l a n d s  a re  " i n  p l a c e  and  
f u n c t i o n i n g " .  These  terms have  n o t  y e t  b e e n  d e f i n e d  by t h e  Corps .  

The NE C o r p s '  n o t i c e  o f  i n t e n t  t r i g g e r e d  a 20 work ing  d a y  p e r i o d  
f o r  EPA t o  d e c i d e  t h e  m o s t  a p p r o p r i a t e  c o u r s e  o f  a c t i o n .  Dur ing  
t h i s  p e r i o d ,  EPA m e t  w i t h  and  exchanged  c o r r e s p o n d e n c e  w i t h  Pyra-  
mid ,  S t a t e  P r o p e r t i e s ,  and  o t h e r  i n t e r e s t e d  p a r t i e s .  EPA r e v i e w e d  
t h e  r e c o r d  d e v e l o p e d  t o  d a t e  and  c a r e f u l l y  c o n s i d e r e d ,  among o t h e r  
t h i n g s ,  w h e t h e r  or  n o t  to i n i t i a t e  a c t i o n  u n d e r  s e c t i o n  4 0 4 ( c ) .  

A f t e r  i n s p e c t i n g  t h e  s i t e ,  I i n i t i a t e d  t h e  4 0 4 ( c )  p r o c e s s  o n  J u l y  2 3 ,  
1985 ,  by  s e n d i n g  a  l e t t e r  to t h e  ME C o r p s  and  Pyramid  s t a t i n g  t h a t  
t h e r e  was r e a s o n  to  b e l i e v e  P y r a m i d ' s  p r o p o s e d  f i l l i n g  o f  Sweedens  
Swamp c o u l d  r e s u l t  i n  u n a c c e p t a b l e  a d v e r s e  e f f e c t s  o n  t h e  w e t l a n d  
r e s o u r c e s ,  s p e c i f i c a l l y  w i l d l i f e .  On J u l y  25 ,  1985 ,  t h e  R e g i o n a l  
Director o f  FWS w r o t e  t o  t h e  NE C o r p s  s t a t i n g  t h a t  h e  s u p p o r t e d  
EPA's 4 0 4 ( c )  a c t i o n  a n d  t h a t  t h e  FWS " c o n t i n u e s  t o  f e e l  t h a t  t h i s  
non- wate r  d e p e n d e n t  p r o j e c t  w i l l  r e s u l t  i n  s i g n i f i c a n t  a v o i d a b l e  
a d v e r s e  i m p a c t s  t o  w i l d l i f e  a n d  to  t h e  w e t l a n d  h a b i t a t  upon which 
t h a t  w i l d l i f e  depends ."  

I n  r e s p o q s e  to  a  c i t i z e n  c o m p l a i n t ,  EPA and  t h e  NE C o r p s  i n s p e c t e d  
t h e  p r o j e c t  s i t e  o n  J u l y  3 0 ,  1 9 8 5 ,  a n d  found  t h a t  Pyramid  had  
c o n d u c t e d  work s u b j e c t  to t h e  r e q u i r e m e n t s  o f  t h e  C l e a n  Water A c t  
w i t h o u t  h a v i n g  r e c e i v e d  t h e  r e q u i r e d  404 p e r m i t .  On J u l y  3 1 ,  1985 ,  
t h e  N E  C o r p s  i s s u e d  a cease and  d e s i s t  o r d e r  w h i c h  i n s t r u c t e d  
Pyramid n o t  t o  p e r f o r m  a n y  a d d i t i o n a l  i l l e g a l  work w i t h i n  t h e  
w e t l a n d  and  commenced a n  e n f o r c e m e n t  i n v e s t i g a t i o n .  

The 15- day c o n s u l t a t i o n  p e r i o d  which  f o l l o w e d  my i n i t i a t i o n  o f  t h e  
4 0 4 ( c )  p r o c e s s  ended  A u g u s t  8 ,  1985.  The NE C o r p s  d i d  n o t  s e e k  t o  
c o n s u l t  w i t h  EPA. Pyramid  r e p r e s e n t a t i v e s  h a d  s e v e r a l  d i s c u s s i o n s  
w i t h  EPA d u r i n g  t h a t  t i m e .  F o l l o w i n g  a n o t h e r  r e v i e w  o f  P y r a m i d ' s  
p r o p o s a l ,  I w a s  n o t  p e r s u a d e d  t h a t  t h e r e  would be  n o  u n a c c e p t a b l e  
a d v e r s e  e f f e c t s  f rom t h e  p r o p o s e d  d i s c h a r g e .  T h e r e f o r e ,  o n  
Augus t  1 3 ,  1985 ,  I s i g n e d  a  p r o p o s e d  d e t e r m i n a t i o n  t o  p r o h i b i t  o r  
res t r ic t  t h e  s p e c i f i c a t i o n  o f  Sweedens  Swamp f o r  u s e  a s  a d i s p o s a l  
s i t e ,  i n  a c c o r d a n c e  w i t h  40 C.F.R. S 2 3 1 . 3 ( a ) ( 2 ) .  Notice o f  t h e  
p r o p o s e d  d e t e r m i n a t i o n  was p u b l i s h e d  i n  t h e  F e d e r a l  R e g i s t e r  o n  
Augus t  2 1 ,  1 9 8 5  ( 5 0  Fed. Reg. 3 3 8 3 5 ) ,  i n  t h e  B o s t o n  G lobe  o n  Au- 
g u s t  26 ,  1 9 8 5 ,  and  i n  t h e  A t t l e b o r o  - Sun C h r o n i c l e  o n  S e p t e m b e r  5 ,  
1985.  The n o t i c e  e s t a b l i s h e d  a p u b l i c  comment p e r i o d  f r o m  Augus t  
21 ,  1 9 8 5  t h r o u g h  O c t o b e r  21 ,  1985 ,  and  s c h e d u l e d  a p u b l i c  h e a r i n g  
f o r  S e p t e m b e r  26 ,  1 9 8 5 ,  i n  A t t l e b o r o ,  M a s s a c h u s e t t s .  Because  o f  
t h e  c o m p l e x i t y  o f  t h i s  case,  and  t h e  number o f  i s s u e s  o n  wh ich  I 
s o u g h t  comment, I e l e c t e d  t o  a l l o w  t h e  f u l l  60- day comment p e r i o d .  

Dur ing  t h e  4 0 4 ( c )  p r o c e s s ,  Pyramid  o f f e r e d  t o  a g r e e ,  a s  a c o n d i t i o n  
o f  a n  i s s u e d  p e r m i t ,  t o  c o n d u c t  o f f s i t e  m i t i g a t i o n  prior t o  d i s -  
t u r b i n g  Sweedens  Swamp. EPA i n d i c a t e d  t h a t  i t  would  c o n s i d e r  t h i s  
o f f e r ,  a l o n g  w i t h  a n y  d e t a i l e d  i n f o r m a t i o n  t h a t  m i g h t  b e  s u b m i t t e d  
d u r i n g  t h e  p u b l i c  comment p e r i o d ,  i n  r e a c h i n g  a  r e g i o n a l  d e c i s i o n  
w h e t h e r  t o  w i t h d r a w  t h e  p r o p o s e d  d e t e r m i n a t i o n ,  or t o  recommend 
p r o h i b i t i n g  or r e s t r i c t i n g  u s e  o f  t h e  s i t e .  



EPA c o n d u c t e d  t h e  p u b l i c  h e a r i n g  a t  t h e  A t t l e b o r o  High Schoo l .  
Over 1 , 0 0 0  p e o p l e  a t t e n d e d  t h e  a l m o s t  f i v e  hour  h e a r i n g .  EPA h e a r d  
s t a t e m e n t s  by f e d e r a l ,  s t a t e  and l o c a l  e l e c t e d  o f f i c i a l s  and  agency  
r e p r e s e n t a t i v e s ,  Pyramid ,  e n v i r o n m e n t a l  g r o u p s ,  and members o f  t h e  
p u b l i c .  Both s u p p o r t e r s  and opponen t s  spoke  a t  t h e  h e a r i n g  a l t h o u g h  
t h e  m a j o r i t y  o f  t h o s e  i n  a t t e n d a n c e  f a v o r e d  t h e  m a l l .  An o f f i c i a l  
t r a n s c r i p t  is p a r t  of t h e  r e c o r d .  

EPA's 60-day p u b l i c  comment p e r i o d  c l o s e d  on  O c t o b e r  21,  1985 ,  by 
which t i m e  t h e  Agency had r e c e i v e d  o v e r  1200 comments t o t a l l i n g  
t h o u s a n d s  of  pages .  Many commenters  f a v o r e d  t h e  proposed  m a l l  
p r i m a r i l y  b e c a u s e  t h e y  b e l i e v e d  i t  would i n c r e a s e  l o c a l  shopp ing  
o p p o r t u n i t i e s ,  p r o v i d e  b e n e f i t s  to  t h e  l o c a l  economy and improve 
t h e  env i ronmen t .  S i m i l a r  r e a s o n s  were c i t e d  by t h o s e  who f a v o r e d  a  
m a l l  a t  t h e  Nor th  A t t l e b o r o u g h  l o c a t i o n .  Those who commented i n  
o p p o s i t i o n  t o  t h e  A t t l e b o r o  m a l l  s i t e  f o c u s e d  p r i m a r i l y  on t h e  l o s s  
of  w e t l a n d s ,  t h e  non- water  d e p e n d e n t  n a t u r e  of t h e  p r o j e c t  and t h e  
a v a i l a b i l i t y  of  p r o j e c t  a l t e r n a t i v e s .  O t h e r  commenters e x p r e s s e d  
c o n c e r n  a b o u t  w a t e r  q u a l i t y  i m p a c t s ,  f l o o d i n g ,  t r a f f i c  i s s u e s  and 
t h e  need  f o r  t h e  p r o j e c t .  A number of  commenters s p e c i f i c a l l y  
opposed t h e  Nor th  A t t l e b o r o u g h  m a l l  s i t e  b e c a u s e  of c o n c e r n s  a b o u t  
p o t e n t i a l  i m p a c t s  t o  d r i n k i n g  w a t e r  s u p p l i e s ,  t r a f f i c  r e l a t e d  
p rob lems ,  and e f f e c t s  o n  a  l o c a l  e l e m e n t a r y  s c h o o l .  A f e w  com- 
m e n t e r s  opposed c o n s t r u c t i o n  of  a s h o p p i n g  m a l l  a t  e i t h e r  l o c a t i o n .  
Appendix D o f  t h i s  document  d i s c u s s e s  t h e  m a j o r  i s s u e s  r a i s e d  i n  
t h e  comments. Dur ing  t h e  comment p e r i o d ,  Pyramid s e l e c t e d  a  new 
l o c a t i o n  n e a r  T i f f a n y  S t r e e t  i n  A t t l e b o r o  f o r  i t s  o f  f s i t e  m i t i g a-  
t i o n  p r o p o s a l  and  began d e v e l o p i n g  s p e c i f i c  p l a n s .  

The NE Corps  o n  O c t o b e r  1 8 ,  1985 ,  i s s u e d  a  p u b l i c  n o t i c e  s o l i c i t i n g  
comment o n  Pyramid ' s  new p roposed  o f f s i t e  m i t i g a t i o n  p l a n .  A p u b l i c  
h e a r i n g  o n  t h i s  i s s u e  was  c o n d u c t e d  by t h e  NE Corps  o n  November 1 8 ,  
1985 and  p u b l i c  comments were a c c e p t e d  u n t i l  November 28,  1985. 
Comments were p r i m a r i l y  o f  a  t e c h n i c a l  n a t u r e  c o n c e r n i n g  hydro log-  
i c a l  or  b i o l o g i c a l  a s p e c t s  of t h e  proposed  m i t i g a t i o n .  Some s p e a k e r s  
s t a t e d  t h a t  a  d i s c u s s i o n  of m i t i g a t i o n  d u r i n g  t h e  4 0 4 ( c )  p r o c e s s  
was i n a p p r o p r i a t e .  

I o r i g i n a l l y  had i n t e n d e d  t o  make t h e  r e g i o n a l  d e c i s i o n  t o  w i thd raw 
t h e  p roposed  d e t e r m i n a t i o n  o r  fo rward  a  recommended d e t e r m i n a t i o n  
t o  EPA H e a d q u a r t e r s  b y  O c t o b e r  26 ,  1985  ( t h i r t y  d a y s  a f t e r  t h e  
p u b l i c  h e a r i n g ,  p u r s u a n t  t o  40 C.F.R. § 2 3 1 . 5 ( a ) ) .  However, because  
t h e  C o r p s  s o u g h t  comments o n  a n  i s s u e  t h a t  w a s  a l s o  a  s u b j e c t  o f  
EPA's r e q u e s t  f o r  comments, I d e t e r m i n e d  t h a t  t h e r e  was good c a u s e  
t o  w a i t  t o  i n c o r p o r a t e  t h e  comments s u b m i t t e d  t o  t h e  Corps  i n t o  
EPA's 4 0 4 ( c )  r e c o r d .  



The EPA A s s i s t a n t  A d m i n i s t r a t o r  f o r  E x t e r n a l  A f f a i r s ,  J o y  Manson, 
v i s i t e d  t h e  Sweedens  Swamp s i t e  w i t h  Reg ion  I s t a f f  o n  November 20 ,  
1985.  I n  a d d i t i o n  t o  a s u r v e y  o f  t h e  p r o p o s e d  m a l l  s i t e ,  M s .  Manson 
i n s p e c t e d  t h e  p r o p o s e d  T i f f a n y  S t r e e t  o f f s i t e  m i t i g a t i o n  a r e a  and 
t h e  a l t e r n a t e  N o r t h  A t t l e b o r o u g h  m a l l  s i t e .  

The Reg ion  h a s  e v a l u a t e d  t h e  e n t i r e  r e c o r d  i n  p r e p a r a t i o n  f o r  t h i s  
d e c i s i o n .  The s i z e  o f  t h e  r e c o r d ,  t h e  c o m p l e x i t y  o f  t h e  i s s u e s ,  
and t h e  need t o  s e e k  a d d i t i o n a l  i n f o r m a t i o n  t o  c l a r i f y  t h e  r e c o r d  
have  r e q u i r e d  more t i m e  f o r  p r e p a r i n g  t h e  recommended d e c i s i o n  
t h a n  o r i g i n a l l y  a n t i c i p a t e d .  */ I n  a c c o r d a n c e  w i t h  40  C.F.R. 
S231 .8 ,  a  F e d e r a l  R e g i s t e r  nof;ice is b e i n g  p r e p a r e d  t o  i n f o r m  t h e  
p u b l i c  o f  t h e  t i m e  e x t e n s i o n  a d o p t e d  by  t h e  Reg ion  i n  making t h e  
recommenda t ion  a n d  t h e  r e a s o n s  f o r  t h e  de l ay .** /  - 

Appendix  A c o n t a i n s  a mon th  by  month c h r o n o l o g y  o f  t h i s  case. 

B. L i t i g a t i o n  

On August ,  27 ,  1985 ,  Pyramid  f i l e d  a c o m p l a i n t  a g a i n s t  EPA and  t h e  
Corps  i n  t h e  f e d e r a l  d i s t r i c t  c o u r t  f o r  t h e  Dis t r ic t  o f  Columbia ,  
s e e k i n g  t o  e n j o i n  EPA's 4 0 4 ( c )  p r o c e s s  and t o  compel  immed ia t e  
i s s u a n c e  of  t h e  404 p e r m i t  by t h e  Corps .  ( S e e  Newport  G a l l e r i a  v. 
Deland -- e t  a l . ,  No. 85- 2747 ( D . D . C . ) ) .  Pyramid a l l e g e d  t h a t  EPA'S 
d e c i s i o n  t o  i n i t i a t e  and  c o n t i n u e  w i t h  t h e  4 0 4 ( c )  p r o c e s s  was 
i l l e g a l  b e c a u s e  t h e r e  was  n o  r e a s o n  t o  b e l i e v e  t h a t  a n y  u n a c c e p t a b l e  
a d v e r s e  i m p a c t  c o u l d  p o s s i b l y  r e s u l t  f rom P y r a m i d ' s  p r o p o s e d  p r o j e c t .  

On S e p t e m b e r  25 ,  1985 ,  t h e  c o u r t  g r a n t e d  t h e  U n i t e d  S t a t e s '  m o t i o n  
t o  d i s m i s s  P y r a m i d ' s  a c t i o n .  J u d g e  Green  n o t e d  t h a t  EPA h a s  w ide  
d i s c r e t i o n  t o  d e t e r m i n e  when t o  b e g i n  p r o c e e d i n g s  u n d e r  s e c t i o n  
4 0 4 ( c ) ,  s i n c e  t h e  s t a t u t e  sets n o  t h r e s h o l d  r e q u i r e m e n t s  f o r  t h e  
i n i t i a t i o n  of  s u c h  p r o c e e d i n g s .  The r e g u l a t i o n s  are q u i t e  b road  on 
t h i s  p o i n t ,  r e q u i r i n g  o n l y  t h a t  t h e r e  be  r e a s o n  t o  b e l i e v e  t h a t  a n  
u n a c c e p t a b l e  a d v e r s e  e f f e c t  c o u l d  r e s u l t .  

The c o u r t  r e j e c t e d  P y r a m i d ' s  c la im t h a t ,  a s  a matter  o f  l a w ,  EPA 
c o u l d  n e i t h e r  f i n d  t h a t  t h e r e  were p r a c t i c a b l e  a l t e r n a t i v e s  t o  t h e  
p r o p o s e d  f i l l i n g  o f  Sweedens  Swamp n o r  f i n d  t h a t  t h e r e  c o u l d  be  
u n a c c e p t a b l e  a d v e r s e  e f f e c t s .  The  c o u r t  s t r e s s e d  t h a t  EPA w a s  n o t  
bound by  t h e  C o r p s '  c o n c l u s i o n s  d u r i n g  t h e  p e r m i t  p r o c e s s ,  and  
c o n c l u d e d  t h a t  EPA had  " ample  reason ' '  t o  i n i t i a t e  i ts  s e c t i o n  

*/ A s u b s t a n t i a l  amount  o f  s t a f f  t i m e  d u r i n g  t h i s  p e r i o d  h a s  - 
a l s o  been  s p e n t  r e s p o n d i n g  t o  numerous  le t ters  a n d  Freedom 
o f  I n f o r m a t i o n  A c t  r e q u e s t s  s u b m i t t e d  by Pyramid  t o  Reg ion  I .  

** /  Pyramid  and  t h e  p u b l i c  h a v e  a l r e a d y  been  n o t i f i e d  i n f o r m a l l y  - 
of  t h e  r e a s o n s  f o r  t h e  d e l a y  a n d  t h e  s t a t u s  o f  d e c i s i o n- m a k i n g .  



4 0 4 ( c )  p r o c e e d i n g .  F i n a l l y ,  t h e  c o u r t  r u l e d  t h a t  t h e r e  was no  
f i n a l ,  r e v i e w a b l e  a c t i o n  t h a t  had been  t a k e n  by EPA. A c c o r d i n g l y ,  
t h e  c o u r t  d i s m i s s e d  t h e  c a s e  f o r  l a c k  of  j u r i s d i c t i o n .  Pyramid 
f i l e d  a  n o t i c e  of a p p e a l  of t h e  d i s t r i c t  c o i l r t ' s  d e c i s i o n  on 
O c t o b e r  9 ,  1985. T h a t  a p p e a l  is s t i l l  pend ing .  

Pyramid f i l e d  a  second  l a w s u i t  a g a i n s t  EPA on  F e b r u a r y  20,  1986 ,  i n  
t h e  f e d e r a l  d i s t r i c t  c o u r t  f o r  t h e  d i s t r i c t  o f  M a s s a c h u s e t t s .  ( S e e  
Newport G a l l e r i a  Group v .  Deland ,  N o .  86-9622-2 (D. M a s s . ) ) .  I n  
t h a t  a c t i o n ,  Pyramid s e e k s  a  d e c l a r a t o r y  judgment t h a t ,  b e c a u s e  of 
t h e  d e l a y  i n  i s s u a n c e  of t h i s  recommendat ion,  t h e  p roposed  d e t e r -  
m i n a t i o n  is deemed wi thdrawn a n d  t h e  Corps  p e r m i t  may be i s s u e d .  
The gove rnmen t  h a s  s i x t y  d a y s  t o  r e spond  t o  P y r a m i d ' s  c o m p l a i n t .  



111. DESCRIPTION OF SITE 

A. Ecological Values 

The proposed project site is 82 acres, of which 49.5 acres are 
classified as wetlands. Pyramid proposes to fill or alter 45 of 
those wetland acres. The FWS1s National Wetland Inventory identi- 
fies the entire wetland area as palustrine forested, hardwood 
deciduous; based upon site visits by FWS experts, this wetland 
can be more specifically classified as seasonally flooded. EPA 
personnel and others have observed standing water in several areas 
of the wetland, particularly after moderate to heavy rainfall. The 
site vegetatibn and habitat types were determined through fieldwork 
by EPA, FWS, NE Corps and Pyramid's consultants and supplemented 
by letters received during the public comment period. While none 
of this work is exhaustive in itself, considerable information 
about Sweedens Swamp now exists. Tables 1-3 provide lists of 
plant and wildlife species observed or expected to be found at the 
site. General cover types for the site are as follows: 

O wooded swamp 47.1 acres 
O abandoned field/disturbed land 17.2 acres 
O hardwood forest 12.5 acres 
developed land 2.8 acres 

O open water 1.1 acres 
O marsh 0.7 acres 
O shrub swamp 0.6 acres 

The 49.5 acres of wetlands are contained within an eastern and a 
western basin, 35.5 and 14 acres respectively. The smaller western 
basin, characterized by a forest canopy consisting predominantly of 
red maple (Acer rubrum), contains a well developed shrub layer 
including European buckthorn (Rhamnus franqula), common elder 
(Sambucus canadensis), winterberry (Ilex verticillata), highbush 
blueberry (Vaccinium corymbosum), and arrowwood (Viburnum recoqni- 
turn); and a herbaceous layer comprised of marsh fern (Dryopteris - 
thelypteris), sensitive fern (Onoclea sensibilis), cinnamon fern 
TOsmunda cinnamomea), and jewelweed (Impatiens capensis). 



TABLE 1 

LIST OF IDENTIFIED PLANT SPECIES 

red maple 
smooth alder 
Jack-in-the-pulpit 
milkweed 
yellow birch 
gray birch 
reed bent grass 
fringe sedge 
sedge 
sedge 
sedge 
seage 
sedge 
catalpa 
-reed 
sweet pepperbush 
goldthread 
silky dcgwbcd 
red osier 
dodder 
unbrella sedge 
marsh fern 
evergreen wood fern 
willow herb 
Zmerican beech 
white ash 
bedstraw 
manna grass 
witch hazel 
winterberry 
jewelweed 
sedge 
red cedar 
sheep laurel 
duckweed 
yellow wood lily 
spicebush 
Canada mayflower 
watercress 
mountain holly 
black p 
evening-primrose 
sensitive fen 
c i m m n  fern 
royal fern 
paniegrass 
Virginia creeper 
COCmKln reed 
clearweed 

Sweedens Swamp 
Attleboro, Massachusetts 

Acer rubrun (FAC) 
Alnus semlata (OBL) 
Arisaexna atmrubens (FXW) 
Ascle~ias sm. 
eetuli lute; (FX) 
Beluta s i f o l i a  (FAC) 
Calamaqrostis canadensis 
Carex crimita (OBL) 
C. lupulina (OBL) - 
C. lurida (OBL) - 
C. folliculata (OBL) 
7 

Carex sp. 
C. vulpinoidea (OBL) - 
Catalpa sp. 
Cinna arundinacea (FACW) 
~lethra alni fol ia i FX) ' 

Copt is qroenland3ca ( F-1 
Cbrnus amanurn (FACW) 
Cornus stolonifera ( FACW) 
C w t a  sp. 
C3Lperus sp* (prob. OBL) 
Dr\Fo~teris simulata 

* -teris spinulosa (MI 
=im sp. (-1y oBL) 
Fagus ,candifolia ( F D )  
Fraxinus annericana (FACU) 
Galiun sp. 
Glyceria sp. (OBL) 
Hamanelis virqiniana ( F X  ) 
Ilex verticillata ( FAW) - 
Impatiens (probably capensis) (FACW) 
Juncus ef fusus ( FACW) 
Juniperus virginiana ( F m )  
Kalmia angustifolia (FAC) 
Usma sp. and Spirodela polyrhiza (OBL) 
Lilius canadense (FAC) 
Lindera benzoin (FACW) 
Maianthemun canadense ( FAC ) 
Nasturtiun officinale (OBL) 
Nemapanthus imcronata 
Nyssa sylvatica (FAC) 
Oenothera biennis (FACU) 
Onoclea sensibilis (FACW) 
Osrrmnda cinnamnea ( FACW) 
Osnunda regalis (OBL) 
Panim sp. 
Parthenocissus quinquefolia (FACU) 
Phragmites australis ( F W )  
Pilea punila ( F m )  



TABLE 1 - (Cont'd) 
pitch pine 
white pine 
bluegrass 
snartweed 
cot t o n m  
quaking aspen 
big- tooth aspen 
cinquefoil 
black cherry 
white oak 
scrub oak 
pin oak 
redoak 
black oak 1 
European buckthorn 
swamp azalea 
blackberry 
trailing blackberry 
poison sumac 
willow 
pussy willow 
wmw>n elder 
sassafras 
soft-stemned bulrush 
woolgrass 
camon greenbriar 
peat nw>ss 
deadly nightshade 
goldenrod 
steeplebush 
skunk cabbage 
tall meadow rue 
hemlock 
broadleaf cattail 
highbush blueberry 
early low bluebberry 
maple- leaved v iburnun 
wild raisin 
armwwod 
violet 

Pinus rigida (FAW) 
Pinus strobus (FACU) 
Poa sp. - 
Polmonun SD. 
1_ 

Fopulus delioides ( PAC) 
Populus tremuloides (FACU) 
Populus qrandidentata ( FACU) 
Potentilla sp. 
Prunus serot ina ( FAC ) 
Quercus alba (FACU?) - 
Ouercus ilicifolia 
Quercus palustris (FA( 
Quercus rubra (FACU) 
Quercus velutina 
Rharnnus frangula 
Rhododendron viscosm 
Rubus sp. - 

( OBL ) 

Rubus sp* 
~ h u s  vernix (OBL) - 
Salix sp. 
Salix discolor ( FACW) 
Sambucus canadensis ( F-1 
Sassafras albidm ( F ~ U )  - 
Scirpls validus7-L) 
Scirpus cyperinus (FACW) 
Smilax rotundifolia [FAC) 
sphagnm sp. (OBL) 
Solanun dulcamara (FAC) 
Solidaao SD. - -  
Spiraea tanentosa (F-) 
Symplocarpvs foet idus ( mL) 
Thalictm polyqamun (FACW) 
Tsuaa canadensis (FACU) 

Vacciniun corymbosum ( F-) 
Vacciniun vacillans 
Viburnun acerifoliun 
Viburnun cassinoides 
Viburnun recogniturn (FACW) 
Viola sp. 

l~erminolo~~ fran National Wetland Plant Database maintained by the U.S. Fish and 
WildAife Service. Obligate (OBL) species occur in wetlands exclusively [99-loo%] ; 
Facultative wet (FACW) occur in wetlands frequently [67-99%]; Facultative species 
are present in both wetland and upland habitats [wetland frequency 33-6783; 
Facultative upland species occur less frequently in wetlands [l-33%]. If no 
indication appears it means the plant is either unclassified or is considered an 
upland species. 

OBL = &ligate hydrophyte 
FAW = facultative hydrophyte 
FAC = facultative 
FACU = facultative upland 



TABLE 2 

LIST OF OBSERVED BIRD SPECIES 

Sweedens Swamp 
Attleboro, Massachusetts 

Red winged Blackbird 
Mallard (with brood) 
American Black Duck 
Ruffed Grouse 
Red-tailed Hawk 
Northern Flicker ( feeding young) 
American Craw 
Blue Jay 
Downy wobapecker 
Hairy Wpecker 
Yellow-nmrped Warbler 
Gray Catbird (feeding young) 
Rusty Blackbird 
C m  Yelloythroat 
Dark-eyed Junco 

Spa= 
sarg Sparrow (feeding young) 
Northern Mockingbird 
Kentucky Warbler 
Blacked-capped Chickadee 
Tufted Titmouse 
C a m m  Grackle 
Eastern Phoebe 
White-breasted Nuthatch (feeding 
IQnerican Goldfinches 
Tree Sparrow 
Field Sparrow 
European Starling 
knerican W i n  
Eastern Kingbird 
Red-eyed Vireo 
Mourning W e  
White-throated Sparrow 

Agelaius phoeniceus 

Cyanocitta cristata 

Quiscalus quiscula 
Sayornis phybe 
Sitta carolinensis 
Spinus tristis 
Spizella arborea 
Spizella 
Sturnus vulqaris 
Turdus migratorius 
Tyrannus tyrannus 

Zonotrichia albicollis 



TABLE 3 

LIST OF OBSERVED(*) OR EXPECTED MAMMALS, REPTILES AND AMPHIBIANS 

Sweedens Swamp 
Attleboro, Massachusetts 

Shorttail Shrew 
Opossum 
Woodchuck* 
Striped Skunk* 
Meadow Vole 
Shorttail Weasel 
Woodland JumpJng Mouse 
White-footed Mouse* 
Raccoon 
Norway Rat 
Eastern Gray Squirrel* 
Cottontail* 
Eastern Chipmunk* 

Eastern painted Turtle 
Wood Turtle 
Eastern Box Turtle* 
Eastern Garter Snake 

Spotted Salamander 
American Toad 
Spring Peeper 
Green Frog* 
Northern Leopard Frog 
Wood Frog 

Blarina brevicauda 
Didelphis marsupialis 
Marmota monax 
Mephites mephites 
Mierotus pennsylvanicus 
Mustela erminea 
Napaeozapus insignis 
'Peromyscus leucopus 
 rocy yon lotor 
Rattus norveaicus 

d 

Sciurus carolinensis 
Sylvilaqus sp. 
Tamias striatus 

Chrysemys picta 
Clemmys insculpta 
Terrepene carolina 
Thamnophis sirtalis sirtalis 

Ambystoma maculatum 
Bufo americanus 
Hyla crucifer 
Rana clamitans -- . 
R. pipiens - 
R. svlvatica 



The f o r e s t  canopy of t h e  e a s t e r n  b a s i n  a g a i n  c o n s i s t s  p r e d o m i n a n t l y  
of r e d  maple,  b u t  a l s o  i n c l u d e s  some y e l l o w  b i r c h  ( B e t u l a  l u t e a )  
and b l a c k  gum (Nyssa  s y l v a t i c a ) ;  a  s h r u b  l a y e r  compr ised  m a i n l y  of 
swee t  pepperbush  ( C l e t h r a  a l n i f o l i a ) ,  s p i c e b u s h  ( L i n d e r a  b e n z o i n ) ,  
swamp a z a l e a  (Rhododendron v i s c o s u m ) ,  and p o i s o n  sumac (Rhus v e r n i x ) ;  
and a h e r b a c e o u s  l a y e r  compr ised  of s e n s i t i v e  f e r n ,  cinnamon f e r n ,  
r o y a l  f e r n  ( ~ s m u n d a - r e g a l i s ) ,  skunk cabbage  (Symplocarpus  f o e t i d u s  
and p e a t  moss (Sphaqnum s p .  ) .  With in  t h i s  e a s t e r n  b a s i n  a r e  s m a l l  
a r e a s  of emeraen t  we t l and  and  s h r u b  swamp v e a e t a t e d  w i t h  b r o a d l e a f  
c a t t a i l  broa ha l a t i f o l i a )  , wi l low h e r b  (Ep i l ab ium sp .  ) , mannagrass  
( G l v c e r i a  S D . ) .  sof t- stemmed b u l r u s h  ( S c i r ~ u s  v a l i d u s ) .  duckweed 

a - . -  L . . 
(Lemna s p . ,  and S p i r o d e l a  p o l y r h i z a ) ,  and v a r i o u s  s e d g e s  (Carex  
s p . ) .  T h i s  p o r t i o n  of t h e  w e t l a n d  e x h i b i t s  w e l l  deve loped  mound 
and p o o l  m i c r o r e l i e f .  

- 

Sweedens Swamp p r o v i d e s  h a b i t a t  f o r  s e v e r a l  m i g r a t o r y  b i r d  s p e c i e s  
and a v a r i e t y  of r e s i d e n t  mammals and amphibians.  Many of t h e  b i r d  
s p e c i e s  depend h e a v i l y  upon t h i s  h a b i t a t  f o r  n e s t i n g  and f e e d i n g ,  
and some of t h e s e  s p e c i e s  p r o b a b l y  b r e e d  i n  Sweedens Swamp. Gray 
c a t b i r d ,  w h i t e- b r e a s t e d  n u t h a t c h ,  n o r t h e r n  f l i c k e r ,  and song 
spa r row were o b s e r v e d  f e e d i n g  young. A brood o f  m a l l a r d s  was 
obse rved  d u r i n g  t h e  summer of 1985. O t h e r  b i r d s  o b s e r v e d  i n c l u d e  
b l a c k  duck and r e d - t a i l e d  hawk. I n  a d d i t i o n ,  m a m m a l s  s u c h  as t h e  
e a s t e r n  g r a y  s q u i r r e l ,  c o t t o n t a i l  r a b b i t ,  s t r i p e d  skunk and 
woodchuck, and amphib ians  s u c h  a s  t h e  g r e e n  f r o g  have  been o b s e r v e d .  

Red maple swamps a r e  t y p i c a l l y  c l i m a x  w e t l a n d  communi t ies  t h a t  a r e  
more m a t u r e  and s t a b l e  t h a n  e a r l i e r  s u c c e s s i o n a l  s t a g e s .  V e r t i c a l  
s t r a t i f i c a t i o n  of h e r b a c e o u s ,  s h r u b ,  and tree l a y e r s  c o u p l e d  w i t h  
t h e  w e l l  deve loped  s o i l  s t r u c t u r e  i n c r e a s e  t h e  d i v e r s i t y  of  
e c o l o g i c a l  n i c h e s ,  which a r e  p o p u l a t e d  by a  complex community of 
p r o d u c e r s ,  consumers  and decomposers .  I n  g e n e r a l ,  r e d  maple 
swamps s u p p o r t  a  d i v e r s e  g r o u p  o f  w i l d l i f e  s p e c i e s .  Amphibians 
and r e p t i l e s  commonly b r e e d i n g  i n  t h e s e  w e t l a n d s  i n c l u d e  g r e e n ,  
p i c k e r e l ,  and wood f r o g s ,  s a l a m a n d e r s ,  p a i n t e d  t u r t l e s ,  and s e v e r a i  
s n a k e  s p e c i e s .  Over 40 b i r d  s p e c i e s  b r e e d  i n  M a s s a c h u s e t t s  r e d  
maple swamps.*/ I n  a d d i t i o n ,  w e t l a n d s  such  a s  Sweedens Swamp s e r v e  
a s  f a l l  and s p r i n g  s t o p- o v e r  p l a c e s  f o r  m i g r a t o r y  s o n g b i r d s  w h i l e  
o t h e r  s p e c i e s  o v e r w i n t e r  i n  t h e s e  a r e a s .  Avian p r e d a t o r s  such  a s  
r e d- s h o u l d e r e d  hawks and owls  n e s t  and  h u n t  t h e  abundan t  m i c e ,  
sh rews  and v o l e s  t h a t  i n h a b i t  wooded swamps. A l so ,  f o r e s t e d  w e t -  
l a n d s  n o r m a l l y  have  h i g h e r  biomass and r a t e s  of  p l a n t  p r o d u c t i v i t y  
t h a n  mos t  upland f o r e s t  t y p e s .  A s  s u c h ,  f o r e s t e d  w e t l a n d s  g e n e r a l l y  
p r o v i d e  b e t t e r  food  and c o v e r  too. Sweedens Swamp a p p e a r s  t o  be 
n o  e x c e p t i o n .  

*/ Larson ,  J o s e p h  S. 1983. A Guide  t o  I m p o r t a n t  C h a r a c t e r i s t i c s  - 
and Va lues  o f  F r e s h w a t e r  Wet lands  i n  t h e  N o r t h e a s t .  u n i v e r s i t y  
of  M a s s a c h u s e t t s  Water  Resources  Resea rch  C e n t e r  P u b l i c a t i o n  
No. 31. 



The f o r e s t e d  w e t l a n d s  on  t h e  s i t e  have e x c e l l e n t  v e r t i c a l  s t r u c t u r e  
w i t h  s e v e r a l  l e v e l s  o f  v e g e t a t i o n  i n c l u d i n g  w e l l  deve loped  o v e r s t o r y ,  
s a p l i n g ,  s h r u b  and  h e r b  l a y e r s .  A s  a r e s u l t  o f  t h e  h i g h  s t r u c t u r a l  
d i v e r s i t y ,  d e n s e  v e g e t a t i v e  g r o w t h ,  and t h e  s i z e  of  t h e  s i t e ,  
Sweedens Swamp p r o v i d e s  e x c e l l e n t  h a b i t a t  f o r  a  v a r i e t y  of  w i l d l i f e  
s p e c i e s .  The t y p e s  of p l a n t  s p e c i e s  found a t  t h i s  s i t e ,  s u c h  a s  
a l d e r  and w i n t e r b e r r y ,  i n  c o m b i n a t i o n  w i t h  t h e i r  h i g h  b iomass ,  r e s u l t  
i n  e x c e l l e n t  food s o u r c e s  f o r  w i l d l i f e ,  p a r t i c u l a r l y  s o n g b i r d s  and 
s m a l l  mammals. The d e n s e  v e g e t a t i v e  g rowth  a l so  p r o v i d e s  good c o v e r  
f o r  concea lmen t ,  e s c a p e ,  and  n e s t i n g .  

The j u x t a p o s i t i o n  o f  up land  and  w e t l a n d  a r e a s  on  p a r t s  o f  t h i s  s i t e  
h e l p s  r e d u c e  t h e  t r a v e l  needed by ,  and h e n c e  t h e  e n e r g y  e x p e n d i t u r e s  
by ,  v a r i o u s  w i l d l i f e  s p e c i e s  t o  meet  l i f e  r e q u i r e m e n t s  s u c h  a s  
n e s t i n g ,  r e a r i n g  and f e e d i n g .  A l s o ,  Sweedens Swamp p r o v i d e s  v a l u a b l e  
summer h a b i t a t  f o r  many b i r d s  f rom s u r r o u n d i n g  a r e a s  which s e e k  t h e  
abundan t  food s o u r c e s  ( f r u i t s ,  i n s e c t s )  a s  w e l l  a s  t h e  s h a d e  and 
d r i n k i n g  w a t e r  found t h e r e .  C e r t a i n  mammals, r e p t i l e s  and  amph ib ians  
f i n d  s i m i l a r  r e f u g e  d u r i n g  h o t  w e a t h e r ,  w h i l e  some r e p t i l e s  and 
amph ib ians  spend  t h e  w i n t e r  burrowed i n  s o f t  muds. F u r t h e r ,  l a r g e  
f o r e s t e d  w e t l a n d  t rac ts  l o c a t e d  i n  u r b a n i z e d  a r e a s  a r e  i m p o r t a n t  
r e s t i n g  and  f e e d i n g  a r e a s  f o r  many m i g r a t i n g  s o n g b i r d s  which n e s t  
i n  n o r t h e r n  New England or  Canad ian  P r o v i n c e s .  

O v e r a l l ,  t h e  N E  Corps  and t h e  USFWS c h a r a c t e r i z e  t h e  s i t e ' s  w i l d l i f e  
h a b i t a t  a s  e x c e l l e n t ,  w h i l e  t h e  M a s s a c h u s e t t s  D i v i s i o n  o f  F i s h e r i e s  
and W i l d l i f e  s t a t e d  t h a t  t h e  " a r e a  is a  h i g h- q u a l i t y  r e d  maple  swamp" 
and found t h a t :  

..... Swedens ( s i c )  Swamp is a 50- ac re  w e t l a n d  a r e a  composed 
of  a  f o r e s t e d  swamp mixed w i t h  s h r u b s  and  h e r b a c e o u s  g rowth  
p r o v i d i n g  w e t l a n d  h a b i t a t  f o r  a  v a r i e t y  o f  w i l d l i f e  i n c l u d i n g  
m i g r a t o r y  w a t e r f o w l  and  s o n g b i r d s .  I t  is a  c l a s s i c  N e w  
England r e d  maple  swamp, r i c h  w i t h  f e r n s ,  mosses, s e d g e s ,  
b u l r u s h ,  hawks, mammals, amph ib i ans  and r e p t i l e s .  G e o l o g i c a l l y ,  
a  swamp l i k e  t h i s  t a k e s  hundreds  o f  y e a r s  to  deve lop .  

I f i n d  based  on t h e  r e c o r d  t h a t  Sweedens Swamp d o e s  p r o v i d e  e x c e l -  
l e n t  w i l d l i f e  h a b i t a t .  

E x t e n s i v e  a d j a c e n t  deve lopmen t  h a s  g i v e n  t h e  s i t e  a n  i s l a n d  com- 
muni ty  e f f e c t .  The s i z e  of  t h e  s i t e  is  c e r t a i n l y  s u f f i c i e n t  t o  
m a i n t a i n  a  d i v e r s e  r e s i d e n t  w i l d l i f e  p o p u l a t i o n ,  p a r t i c u l a r l y  w i t h  
t h e  s t r u c t u r a l  h e t e r o g e n e i t y  of  t h e  v e g e t a t i o n .  The m a j o r i t y  of  ' 
w e t l a n d  h a b i t a t s  i n  t h e  v i c i n i t y  o f  Sweedens Swamp a r e  i s l a n d - l i k e  
i n  n a t u r e  a s  w e l l .  The dynamic p r o c e s s e s  o f  p o p u l a t i o n  b i o l o g y  
f o r c e  t h e s e  i s l a n d- l i k e  communi t ies  t owards  a n  e q u i l i b r i u m  by a  
c o m b i n a t i o n  o f  g e n e t i c ,  b e h a v i o r a l  and  a b i o t i c  f a c t o r s . * /  - U n n a t u r a l  

L i d i c k e r ,  W. 2. ! Jr. 1978. R e g u l a t i o n  of  Numbers i n  S m a l l  
Mammal Populations - H i s t o r i c a l  R e f l e c t i o n s  and  a  S y n t h e s i s .  
Pp. 122-141 i n  D.P. Snyde r ,  e d . ,  P o p u l a t i o n s  o f  S m a l l  Mammals 
unde r  ~ a t u r a r ~ o n d i t i o n s .  Pymatuning Symposia i n  Ecology. 
V o l .  5. Pymatuning L a b o r a t o r y  o f  Eco logy ,  Univ. o f  P i t t s b u r g h .  



s e l e c t i v e  f o r c e s ,  s u c h  as human induced  i m p a c t s ,  d i s r u p t  t h a t  e q u i-  
l i b r i u m  c a u s i n g  e m i g r a t i o n .  The a b i l i t y  o f  s i m i l a r  h a b i t a t  t y p e s  
i n  t h e  v i c i n i t y  t o  a c c e p t  immigran t s  t h r o u g h  r e s t r i c t e d  m i g r a t i o n  
c o r r i d o r s  is  l i m i t e d  i f  t h e s e  s i m i l a r  a r e a s  a r e  a t  o r  n e a r  e q u i l i b -  
r ium a l r e a d y .  I n c r e a s e d  d e n s i t i e s  r e s u l t  i n  g r e a t e r  i n t e r -  and 
i n t r a s p e c i f i c  c o m p e t i t i o n ,  stress from b e h a v i o r a l  i n t e r a c t i o n s ,  and 
r educed  r e p r o d u c t i v e  s u c c e s s .  M o r t a l i t y  of  e m i g r a n t s  or  e m i g r a n t -  
d i s p l a c e d  r e s i d e n t s  is t h e  p r o b a b l e  r e s u l t .  

A community-based e v a l u a t i o n  s y s t e m  d e v e l o p e d  by P y r a m i d ' s  c o n s u l-  
t a n t s  was used t o  e s t i m a t e  w i l d l i f e  h a b i t a t  v a l u e  i n  n u m e r i c a l  
terms.*/  T h i s  method was employed a t  t h e  Sweedens Swamp s i t e  t o  
a s s e s s- b a s e l i n e  ( e x i s t i n g )  c o n d i t i o n s .  **/  The FWS a g r e e d  t o  p a r t i -  
c i p a t e  i n  t h e s e  e v a l u a t i o n s  a t  t h e  r e q u e s t  o f  t h e  NE Corps  and  t h e  
EPA, b u t  d i d  n o t  e n d o r s e  t h e  method. The e v a l u a t i o n  con£ inned  t h a t  
t h e  s i t e  is indeed  a  t y p i c a l  N e w  England r e d  maple  swamp. The 
r e s u l t s  i n d i c a t e  t h a t  Sweedens Swamp e x h i b i t s  good f o l i a g e  h e i g h t  
d i v e r s i t y ,  p l a n t  s p e c i e s  d i v e r s i t y ,  and  e d g e  -- i n  s h o r t ,  t h a t  
Sweedens Swamp is a  w e l l  d e v e l o p e d ,  s t a b l e  community. Appendix B 
p r o v i d e s  a  c o m p l e t e  d e s c r i p t i o n  o f  t h e  model ,  a n  e x p l a n a t i o n  of  t h e  
m o d e l ' s  s t r e n g t h s  and w e a k n e s s e s ,  and  a p r e s e n t a t i o n  of  t h e  d a t a  
a c q u i r e d .  

S e v e r a l  commenters ,  Pyramid among them, c h a r a c t e r i z e  Sweedens Swamp 
a s  a  "dump" o r  a n  a r e a  s t r e w n  w i t h  o l d  t i res ,  r e f r i g e r a t o r s  and 
d e b r i s .  T r a s h  and d e b r i s  have b e e n  dumped a t  t h e  s i t e ,  p r i m a r i l y  
a l o n g  t h e  p e r i m e t e r  and  on  t h e  d i s t u r b e d  u p l a n d  p o r t i o n s  of  t h e  
p r o p e r t y .  Only a  few s c a t t e r e d  p i l e s  of. d e b r i s  l i t t e r  t h e  i n t e r i o r  
o f  t h e  we t l and .  EPA e s t i m a t e s  t h a t  dumping d i r e c t l y  a f f e c t s  
less t h a n  10% o f  t h e  s i t e ,  l i t t l e  of  which is we t l and .  F u r t h e r ,  
t h e  NE Corps  found  t h a t  'I [ a ]  l t h o u g h  t h e  s i t e  h a s  been  s u b j e c t  t o  
some human d i s t u r b a n c e ,  . . . l a r g e  s e g m e n t s  o f  we t l and  remain  r e l a -  
t i v e l y  i s o l a t e d  from human impact . "  I a g r e e  t h a t  w e t l a n d  v a l u e s  
have n o t  been  s i g n i f i c a n t l y  a f f e c t e d  by t h e s e  d i s t u r b a n c e s .  

*/ The a s s e s s m e n t  model u s e d  i n  t h i s  c a s e  a t t e m p t s  to  m e a s u r e  - 
w i l d l i f e  v a l u e  o n l y  and  d o e s  n o t  p u r p o r t  t o  e v a l u a t e  o t h e r  
e n v i r o n m e n t a l  v a l u e s .  Two o t h e r  a p p r o a c h e s ,  t h e  Exxon and 
Adamus models  u s e d  d u r i n g  t h e  s t a t e  p r o c e e d i n g ,  d o  a t t e m p t  t o  
measu re  a  w i d e r  a r r a y  o f  v a l u e s .  Both o f  t h e s e  methods  
p l a c e d  Sweedens Swamp i n  t h e  " modera t e  v a l u e "  c a t e g o r y .  

**/ T h i s  model a l s o  was used  a t  t h e  p roposed  o f f s i t e  m i t i g a t i o n  - 
a r e a  and  a n  a l t e r n a t e  m a l l  s i t e  t o  a s s e s s  b a s e l i n e  c o n d i t i o n s ,  
a s  w e l l  a s  to a s s e s s  p r e d i c t e d  f u t u r e  ( a f t e r  c o n s t r u c t i o n )  
c o n d i t i o n s ,  a t  a l l  t h r e e  s i t e s .  



A l t h o u g h  u n s i g h t l y  and  v i s i b l e  t o  t h e  c a s u a l  o b s e r v e r ,  t h e  r e f u s e  
h a s  l i t t l e  d i r ec t  b e a r i n g  o n  t h e  w e t l a n d  v a l u e s  p r o v i d e d  by Sweedens  
Swamp. W i l d l i f e  are  u n l i k e l y  t o  a v o i d  t h e  area b e c a u s e  t h e y  f i n d  
i t  a e s t h e t i c a l l y  d i s p l e a s i n g .  Moreover ,  m o s t  e f f e c t s  o f  t h e  un- 
a u t h o r i z e d  dumping a t  Sweedens  Swamp c a n  be r e v e r s e d ,  w i t h  t h e  
c o o p e r a t i o n  of  t h e  p r o p e r t y  owner .  Py ramid ,  however ,  r e c e n t l y  
d e n i e d  p e r m i s s i o n  t o  a n  e n v i r o n m e n t a l  g r o u p ,  C i t i z e n s  f o r  Respon- 
s i b l e  E n v i r o n m e n t a l  Management, t o  c l e a n  u p  t h e  s i te .  

B. S o i l s  and  Hydro logy  

The U.S. S o i l  C o n s e r v a t i o n  Service c l a s s i f i e s  t h e  so i l s  which  
u n d e r l i e  t h e  w e t l a n d s  a t  Sweedens  Swamp a s  M e d a s a p r i s t s .  T h i s  s o i l  
t y p e  is c h a r a c t e r i z e d  a s  h a v i n g  a h i g h  c a p a c i t y  f o r  a v a i l a b l e  
water and  a  root zone  t h a t  is restricted by a s e a s o n a l  h i g h  water 
t a b l e  a t  o r  n e a r  t h e  s u r f a c e  f o r  more t h a n  9  m o n t h s  o f  t h e  y e a r .  
T h i s  s o i l  t y p e  is n o r m a l l y  f o u n d  i n  t h e  wettest swamps i n  Massachu-  
setts.  B o r i n g s  i n d i c a t e  t h a t  t h e  s i te 's  w e t l a n d s  a re  u n d e r l a i n  by 
f i b r o u s  p e a t  v a r y i n g  i n  t h i c k n e s s  u p  t o  40 f e e t .  S t r a t i f i e d  d r i f t  
( s a n d s  and g r a v e l s )  u n d e r l i e  t h e  p e a t  and may r e a c h  3 0  f e e t  i n  
t h i c k n e s s .  

Sweedens  Swamp l i e s  a t  t h e  c o n f l u e n c e  o f  s e v e r a l  s m a l l  d r a i n a g e  
s y s t e m s  t h a t  f l o w  t h r o u g h  t h e  s i t e  p r i o r  t o  e n t e r i n g  a 48- inch  
c u l v e r t  u n d e r  Newport  Avenue. T h i s  w a t e r  t r a v e l s  t h r o u g h  a s h o r t  
c h a n n e l  b e f o r e  e n t e r i n g  t h e  S e v e n  Mile R i v e r ,  a t r i b u t a r y  o f  t h e  
Ten  Mile R i v e r .  The Ten  Mile R i v e r  e v e n t u a l l y  e m p t i e s  i n t o  Narra- 
g a n s e t t  Bay. The t o t a l  w a t e r s h e d  area d r a i n i n g  i n t o  Sweedens  Swamp 
i s  a p p r o x i m a t e l y  6 2 2  acres. 

The l a r g e  s i z e ,  s t e e p  sides,  and  r e s t r i c t e d  o u t l e t  o f  t h e  Sweedens  
Swamp w e t l a n d  b a s i n  make it a n  e f f e c t i v e  flood s t o r a g e  area. 
Pyramid  h a s  s ta ted  i n  i t s  404  p e r m i t  a p p l i c a t i o n  t h a t  " t h e  s i t e  is 
p r e s e n t l y  c a p a b l e  o f  r e d u c i n g  d o w n g r a d i e n t  peak  s t o r m f l o w s " ,  and  
t h a t  " [ a l s  a r e s u l t ,  t h e  s i t e  r e d u c e s  downs t r eam f l o o d  h a z a r d s  and 
storm damage p o t e n t i a l . "  Py ramid  f u r t h e r  c h a r a c t e r i z e s  t h e  e x i s t i n g  
w e t l a n d s  a s  " s e r v i n g  a s  a v a l u a b l e  s t o r a g e  area f o r  storm a n d  f l o o d  
water", i n  i ts  s u p p l e m e n t  t o  t h e  p e r m i t  a p p l i c a t i o n .  I n  i ts f i n a l  
d e c i s i o n  o n  t h i s  p r o j e c t ,  t h e  M a s s a c h u s e t t s  Depa r tmen t  o f  Env i ron-  
m e n t a l  Q u a l i t y  E n g i n e e r i n g  s t a t ed  t h a t  " t h e  area s e r v e s  a c r u c i a l  
f l o o d  water s t o r a g e  f u n c t i o n  and h e l p s  to c o n t r o l  p e a k  f l o w s  b y  
r e l e a s i n g  stormwater o v e r  t i m e . "  F u r t h e r ,  i n  a n  e v a l u a t i o n  o f  a n  
e a r l i e r  m a l l  p r o p o s a l  a t  t h i s  s i t e ,  BSC ~ n g i n e e r i n g * /  - s t a t e d  i n  
1979  t h a t :  

*/ C u r r e n t l y  o n e  of  t h e  e n v i r o n m e n t a l  c o n s u l t a n t s  to  Pyramid  f o r  - 
t h i s  p r o j e c t .  



T h i s  swamp c o n t a i n s  t h e  s i n g l e  l a r g e s t  f l o o d  s t o r a g e  
a r e a  i n  t h e  sub- watershed  [of  t h e  Seven Mile R i v e r ]  
and may e q u a l  t h e  c o m b i n a t i o n  of  a l l  o f  t h e  o t h e r  
s t o r a g e  c a p a c i t y  ( s i c )  o f  t h e  600 p l u s  a c r e s .  The 
e x i s t i n g  swamp f u n c t i o n s  h y d r o l o g i c a l l y  t o  a t t e n u a t e  
peak d i s c h a r g e s  from t h e  w a t e r s h e d ,  b u f f e r  f l o o d  f l o w s  
i n  t h e  Seven M i l e  R i v e r  and c o n v e r s e l y  t o  r e l e a s e  s t o r e d  
w a t e r  and g r o u n d w a t e r  to  m a i n t a i n  d r y  w e a t h e r  f l ows .  

I a g r e e  w i t h  t h e s e  a n a l y s e s  and  c o n c l u d e  t h a t  i n  its p r e s e n t  s t a t e ,  
Sweedens Swamp stores f l o o d  w a t e r s  and m o d u l a t e s  peak and b a s e  
f l o w s .  I n  a d d i t i o n ,  I c o n c l u d e  t h a t  t h i s  f l o o d  s t o r a g e  f u n c t i o n  
w i l l  i n c r e a s e  i n  i m p o r t a n c e  a s  deve lopmen t  c o n t i n u e s  i n  t h e  wa te r-  
s h e d  and downstream o f  Sweedens Swamp. 

Wet l ands  c a n  a l t e r  t h e  f a t e  of p o l l u t a n t s  by  c h e m i c a l l y  o r  b i o l o g i -  
c a l l y  removing c o n t a m i n a n t s  from w a t e r .  The a b i l i t y  o f  a  w e t l a n d  
t o  remove t h e s e  c o n t a m i n a n t s  is a f u n c t i o n  of  s e v e r a l  v a r i a b l e s  
i n c l u d i n g  h y d r o l o g y ,  v e g e t a t i v e  t y p e ,  so i l s  and  p o l l u t a n t  l o a d i n g .  
F o r  a w e t l a n d  t o  f u n c t i o n  i n  t h i s  p o l l u t a n t  a t t e n u a t i o n  c a p a c i t y ,  
t h e  w a t e r  which c a r r i e s  t h e  c o n t a m i n a n t s  mus t  come i n t o  c o n t a c t  
w i t h  t h e  w e t l a n d  v e g e t a t i o n  and s o i l s .  Water  c a n  come i n t o  c o n t a c t  
w i t h  v e g e t a t i o n  and  s o i l s  when streams o v e r t o p  t h e i r  banks  and 
f l o o d  a d j a c e n t  w e t l a n d s .  C o n t a c t  a l s o  c a n  o c c u r  when w a t e r  f l o w s  
o v e r  t h e  w e t l a n d  s u r f a c e  or  t h r o u g h  t h e  w e t l a n d  so i l s  a s  a  r e sd t  
o f  r u n o f f  from a d j a c e n t  a r e a s  o r  p r e c i p i t a t i o n .  ( P y r a m i d ' s  c o n s u l-  
t a n t s  r e f e r  t o  t h e s e  l a t t e r  t w o  r o u t e s  a s  " d i f f u s e  f l ow." )  The 
removal  of c o n t a m i n a n t s  c a n  o c c u r  by a n y  o f  t h e  f o l l o w i n g  mecha- 
nisms:  1) c o n t a m i n a n t s  s i m p l y  may s e t t l e  o u t  a s  v e l o c i t i e s  d e c r e a s e  
when w a t e r  e n t e r s  a  v e g e t a t e d  w e t l a n d ;  2 )  c o n t a m i n a n t s  may s e t t l e  
o u t  and be a d s o r b e d  t o  s o i l  p a r t i c l e s  o r  p l a n t  roots; and  3 )  con- 
t a m i n a n t s  may b e  a b s o r b e d  by p l a n t s .  

Pyramid h a s  s t a t e d  t h a t  o f  t h e  t o t a l  a n n u a l  f l o w  e n t e r i n g  t h e  s i t e ,  
a p p r o x i m a t e l y  73% f l o w s  t h r o u g h  Sweedens Swamp i n  d i s c r e t e  stream 
c h a n n e l s  w h i l e  27% p a s s e s  t h r o u g h  t h e  s i t e  a s  " d i f f u s e n  f l o w  ( p r i n-  
c i p a l l y  f l o w  o v e r  t h e  w e t l a n d  s u r f a c e ) .  Pyramid f u r t h e r  s t a tes  
t h a t  t h e  amount of  w a t e r  which o v e r t o p s  t h e  s t r e a m  banks  (ove rbank  
f l o o d i n g )  and f l o o d s  t h e  w e t l a n d s  r e p r e s e n t s  a b o u t  3-4% of t h e  
t o t a l  w a t e r s h e d  r u n o f f  e n t e r i n g  t h e  site.:/ When combined w i t h  t h e  
27% which f l o w s  a c r o s s  t h e  s i te  a s  d i f f u s e  f l o w ,  t h e n  a t  l e a s t  30% 
o f  t h e  t o t a l  a n n u a l  f l o w  e n t e r i n g  t h e  s i t e  h a s  t h e  o p p o r t u n i t y  t o  
c o n t a c t  t h e  s i t e  w e t l a n d s .  I n d e e d ,  o b s e r v a t i o n s  d u r i n g  d i f f e r e n t  
t i m e s  o f  t h e  y e a r  i n d i c a t e  t h a t  s u b s t a n t i a l  f l o o d i n g  o f  t h e  f o r e s t e d  
w e t l a n d s  o c c u r s .  On A p r i l  8 ,  1984 ,  FWS p e r s o n n e l  o b s e r v e d  t h a t  

*/ These  f i g u r e s  were d e v e l o p e d  from a  h y d r o l o g i c a l  a n a l y s i s  o f  - 
t h e  e x i s t i n g  s t r e a m  c h a n n e l  f o r  a  1 i n c h  ( r a i n f a l l )  storm e v e n t .  



" s u r f a c e  w a t e r  [was]  p r e s e n t  o v e r  much o f  t h e  we t l and  b u t  i n  a r e a s  
a round  [ t h e ]  s t r e a m  t h e  s u r f a c e  w a t e r  had d r a i n e d  o f f . "  On Novem- 
b e r  20 ,  1985 and  J a n u a r y  28,  1986 ,  EPA p e r s o n n e l  o b s e r v e d  s u r f a c e  
w a t e r  o v e r  s e v e r a l  p a r t s  o f  t h e  w e t l a n d s  and found  e v i d e n c e  o f  
s t r e a m  f l o o d i n g  i n d i c a t e d  by f r e s h  d e b r i s  l i n e s  i n  t h e  v e g e t a t i o n  
s u r r o u n d i n g  t h e  s t r e a m  c h a n n e l .  The d e b r i s  1 i n e s  were a p p r o x i m a t e l y  
6-9 i n c h e s  above  t h e  s u r f a c e  o f  t h e  w a t e r  i n  t h e  s t r e a m .  I n  t e s t i -  
mony s u b m i t t e d  d u r i n g  t h e  a d j u d i c a t o r y  h e a r i n g  a t  t h e  s t a t e  l e v e l ,  
G a r r e t t  ~ o l l a n d s ,  o f  IEP,  I n c .  ( a  c o n s u l t i n g  f i r m ) ,  s t a t e d  t h a t  
o n  J u n e  1 2 ,  1984 ,  h e  o b s e r v e d  f l o o d i n g  o n  a p p r o x i m a t e l y  40.6 a c r e s  
o f  t h e  w e t l a n d s  a t  t h e  s i t e .  He f u r t h e r  o b s e r v e d  t h a t  t h e  w e s t e r n  
b a s i n  ( a p p r o x i m a t e l y  1 4  a c r e s )  was  f l o o d e d  t o  a  d e p t h ,  i n  some 
p l a c e s ,  o f  o n e  t o  two f e e t .  I n  a d d i t i o n ,  M r .  H o l l a n d s  e s t i m a t e d  
t h a t  o f  t h e  35.5  a c r e s  o f  w e t l a n d s  i n  t h e  e a s t e r n  b a s i n ,  a p p r o x i-  
m a t e l y  27.7 a c r e s  were f l o o d e d .  M r .  H o l l a n d s  c o n c l u d e d  t h a t  t h e s e  
w e t l a n d s  were i n u n d a t e d  f rom "overbank  f l o o d i n g  p l u s  i n f l o w i n g  
r u n o f f  f rom p o i n t  and  n o n p o i n t  s o u r c e  d i s c h a r g e s . "  

I n  e v a l u a t i n g  Sweedens Swamp's a b i l i t y  t o  remove p o l l u t a n t s  from 
w a t e r s  p a s s i n g  t h r o u g h  t h e  s i t e ,  I have  a c c e p t e d  P y r a m i d ' s  estimates 
o n  ove rbank  f l o o d i n g  a s  t h e  minimum amount  which o c c u r s .  However, 
t h i s  phenomenon is d i f f i c u l t  t o  m e a s u r e  w i t h  c o m p l e t e  a c c u r a c y .  
Low s p o t s  i n  t h e  s t r e a m  bank away from t h e  measured  c r o s s - s e c t i o n s  
u sed  i n  t h e  model t o  c a l c u l a t e  ove rbank  f l o o d i n g  c o u l d  a l l o w  
f l o o d i n g  t o  o c c u r  which  would n o t  show u p  i n  model c a l c u l a t i o n s .  
I n  a n y  e v e n t ,  t h e  r e c o r d  i n d i c a t e s  t h a t  a t  l e a s t  30% o f  t h e  wa te r-  
s h e d ' s  r u n o f f  h a s  t h e  o p p o r t u n i t y  t o  c o n t a c t  t h e  w e t l a n d  s y s t e m  i n  
a  manner  which  would p e r m i t  t h e  w e t l a n d s  t o  remove c o n t a m i n a n t s .  
I have  no  r e a s o n  t o  b e l i e v e  t h a t  t h e  d e g r e e  of i n t e r a c t i o n  be tween  
t h e  w a t e r ,  s o i l s  and  v e g e t a t i o n  i n  Sweedens Swamp is lower t h a n  
wha t  t y p i c a l l y  o c c u r s  i n  s i m i l a r  f o r e s t e d  h e a d w a t e r  w e t l a n d s  i n  
N e w  England.  T h e r e f o r e ,  I f i n d  t h a t  Sweedens Swamp h a s  t h e  cap-  
a b i l i t y  t o  a t t e n u a t e  w a t e r b o r n e  p o l l u t a n t s  and t o  improve w a t e r  
q u a l i t y .  - */ 

Sweedens Swamp is p a r t  o f  t h e  Ten Mile R i v e r  d r a i n a g e  b a s i n  and 
a c t s  m a i n l y  as a  g r o u n d w a t e r  d i s c h a r g e  area r a t h e r  t h a n  a s  a  re- 
c h a r g e  a r e a .  Recharge  may o n l y  o c c u r  d u r i n g  s h o r t  p e r i o d s  d u r i n g  
d r y  summer months.  A l t h o u g h  t h e  u n c o n s o l i d a t e d  a q u i f e r  u n d e r l y i n g  
t h e  s i te  and n e a r b y  a r e a  h a s  n o t  b e e n  d e v e l o p e d  as  a  d r i n k i n g  
w a t e r  s u p p l y ,  a  U.S. G e o l o g i c a l  Su rvey  h y d r o l o g i c  a t l a s  i n d i c a t e s  

*/ During  t h e  S t a t e  p r o c e e d i n g ,  Pyramid s u b m i t t e d  d a t a  which - 
show t h a t  e x i s t i n g  w a t e r  q u a l i t y  was good and d i d  n o t  change  
s i g n i f i c a n t l y  be tween  e n t r y  and  e x i t  from t h e  s i t e .  T h i s  
i n f o r m a t i o n  i n d i c a t e s  t h a t  t h e r e  are n o t  s i g n i f i c a n t  s o u r c e s  
o f  p o l l u t i o n  i n  t h e  w a t e r s h e d ;  i t  d o e s  n o t  have a  b e a r i n g  o n  
t h e  c a p a b i l i t y  o f  t h e  w e t l a n d  t o  improve w a t e r  q u a l i t y .  



t h a t  t h i s  a q u i f e r  h a s  t h e  p o t e n t i a l  t o  be  a  ma jo r  s o u r c e  o f  ground-  
wate r .  I t  a p p e a r s ,  however ,  t h a t  u n d e r  c u r r e n t  M a s s a c h u s e t t s  
r e g u l a t i o n s ,  t h e  p r e s e n c e  of  a  ma jo r  highway i n t e r c h a n g e  and 
r e s i d e n t i a l  and commercial  deve lopment  s u r r o u n d i n g  t h i s  s i t e  
l i k e l y  p r e c l u d e s  u s e  of  t h e  a q u i f e r  f o r  a  m u n i c i p a l  d r i n k i n g  w a t e r  
s u p p l y  

C.- Summary 

Pyramid h a s  o n  o c c a s i o n  d e s c r i b e d  t h e  s i t e  a s  a  we t l and  " i n  name 
o n l y "  or  c l a i m e d  t h a t  Sweedens Swamp is a we t l and  o n l y  because  r e d  
map les  grow t h e r e .  F o r  i n s t a n c e  d u r i n g  t h e  l i t i g a t i o n ,  Pyramid 
s t a t e d  t h a t  t h e  "si te is a  h i g h l y  i n e f f i c i e n t  and degraded  wet land"  
and t h a t  t h e  "'swamp' d o e s  n o t  f u n c t i o n  b i o l o g i c a l l y  a s  a  t r u e  
we t l and  b u t  is m e r e l y  c l a s s i f i e d  a s  s u c h  due t o  t h e  p r e s e n c e  of  r e d  
maple t r e e s . "  These  a s s e r t i o n s  a r e  i n c o r r e c t .  The p r e s e n c e  of r e d  
maple -- a  f a c u l t a t i v e  s p e c i e s  which t o l e r a t e s  a  wide r a n g e  of 
m o i s t u r e  r eg imes  -- a c t u a l l y  h a s  l i t t l e  to  d o  w i t h  t h e  d e t e r m i n a t i o n  
of  t h e  a r e a  a s  a we t l and .  Based on  i n f o r m a t i o n  i n  t h e  r e c o r d  
c o n c e r n i n g  s o i l  c h a r a c t e r i s t i c s  a t  t h e  s i t e ,  t h e  m a j o r i t y  o f  t h e  
p l a n t  s p e c i e s  p r e s e n t  and  t h e  h y d r o l o g i c  reg ime o f  t h e  s i t e ,  I 
b e l i e v e  t h a t  Sweedens Swamp is a  f u n c t i o n a l  wet land .  

F u r t h e r ,  I f i n d  t h a t  Sweedens Swamp p r o v i d e s  t o  v a r y i n g  d e g r e e s  
m o s t  we t l and  v a l u e s  s u c h  a s  n a t u r a l  f l o o d  s t o r a g e ,  g roundwate r  
d i s c h a r g e ,  n a t u r a l  f i l t r a t i o n  and  p o l l u t i o n  c o n t r o l ,  and  h a b i t a t  
f o r  a  v a r i e t y  o f  amph ib ians ,  r e p t i l e s ,  b i r d s  and mammals. Both t h e  
M a s s a c h u s e t t s  D i v i s i o n  o f  F i s h e r i e s  a n d o w i l d l i f e  and  t h e  U.S. F i s h  
and W i l d l i f e  S e r v i c e  s t a t e  t h a t  t h e  s i t e  is v a l u a b l e ,  w i t h  t h e  
l a t t e r  d e s i g n a t i n g  i t  a s  Resource  C a t e g o r y  2 ,  t h e  second  h i g h e s t  
c a t e g o r y  i n  i ts  p o l i c y  f o r  c l a s s i f y i n g  h a b i t a t .  I a g r e e  w i t h  t h e s e  
a s s e s s m e n t s .  The r e c o r d  shows t h a t  Sweedens Swamp is a  t y p i c a l  New 
England r e d  maple swamp which p r o v i d e s  e x c e l l e n t  h a b i t a t .  I t  is 
n o t  a  d y s f u n c t i o n a l  or l o w  v a l u e  w e t l a n d ,  a s  Pyramid c l a i m s .  



I V .  -ADVERSE EFFECTS OF THE PROPOSED PROJECT 

C o n s t r u c t i o n  of a  l a r g e  shopp ing  m a l l  a t  Sweedens Swamp would 
d r a s t i c a l l y  change  t h e  h y d r o l o g y ,  s o i l s ,  and b i o l o g y  of  t h e  a r e a .  
F o r  p u r p o s e s  o f  d e c i d i n g  w h e t h e r  t h e  i m p a c t s  of  t h i s  p r o j e c t  a r e  
a v o i d a b l e ,  t h e y  s h o u l d  be e v a l u a t e d  w i t h o u t  c o n s i d e r a t i o n  o f  t h e  
v a r i o u s  o n s  i t e  and of  f s i  te m i t i g a t i o n  m e a s u r e s  p roposed  by Pyramid. 
A s  d i s c u s s e d  more f u l l y  i n  S e c t i o n s  V a n d  VI ,  o n l y  by a s s e s s i n g  
t h e  d i r e c t  i m p a c t s  o f  t h e  p r o j e c t  w i t h o u t  m i t i g a t i o n  c a n  a l t e r n a -  
t i v e s  t o  t h e  p r o j e c t  be  e q u i t a b l y  compared and  a n  a c c u r a t e  d e t e r -  
m i n a t i o n  made w h e t h e r  t h e r e  are less e n v i r o n m e n t a l l y  damaging 
a l t e r n a t i v e s  t o  t h e  p roposed  a c t i v i t y .  M i t i g a t i o n  is a p p r o p r i a t e  
t o  c o n s i d e r  o n l y  i f  t h e  i m p a c t s  from t h e  p r o j e c t  a r e  u n a v o i d a b l e .  

A. W i l d l i f e  I m p a c t s  

The g e n e r a l  impac t  o f  t h e  p r o j e c t  o n  w i l d l i f e  h a b i t a t  c a n  b e  e v a l-  
u a t e d  by c o m p a r i n g  t h e  b a s e l i n e  ( e x i s t i n g )  c o n d i t i o n  of  t h e  p r o j e c t  
s i t e  w i t h  t h e  p r o j e c t e d  c o n d i t i o n  a f t e r  t h e  m a l l  is b u i l t .  P r o j e c t  
i m p a c t s  c a n  most r e a d i l y  be  s e e n  by l o o k i n g  a t  t h e  g a i n s  and losses 
o f  c o v e r  t y p e  a c r e a g e ,  p r o j e c t e d  c h a n g e s  i n  h a b i t a t  v a l u e s ,  and  
t h e  e x p e c t e d  e f f e c t s  o n  w i l d l i f e  u s e .  The p roposed  p r o j e c t  w i t h o u t  
m i t i g a t i o n  would i n v o l v e  f i l l i n g  3 2  a c r e s  o f  we t l and  o u t  o f  a  
t o t a l  o f  49 a c r e s  of  we t l and .  C u r r e n t l y ,  less t h a n  t h r e e  acres 
( 4 % )  o f  t h e  s i t e  are d e v e l o p e d ;  a f t e r  c o n s t r u c t i o n ,  49 a c r e s  ( 6 0 % )  
would be  deve loped .  Much o f  t h e  e x i s t i n g  v e g e t a t i v e  community of  
Sweedens Swamp would be  d e s t r o y e d  by t h 6  p r o j e c t .  A s  d i s c u s s e d  i n  
S e c t i o n  111, Sweedens Swamp p r o v i d e s  a l a r g e ,  d i v e r s e  h a b i t a t  f o r  
a  v a r i e t y  o f  w i l d l i f e ,  p a r t i c u l a r l y  b i r d s ,  s m a l l  m a m m a l s ,  and  
a m p h i b i a n s ,  s p e c i e s  t y p i c a l  o f  New England  f o r e s t e d  swamps. 
Very  few,  i f  any ,  o f  t h e s e  species would s u r v i v e  i n  t h e  a r e a  d u r i n g  
c o n s t r u c t i o n  o f  t h e  p r o j e c t .  Some i n d i v i d u a l s  migh t  r ema in  i n  t h e  
w e t l a n d s  which would n o t  b e  f i l l e d  f o r  t h e  m a l l ,  b u t  t h i s  a r e a  
would b e  p o o r l y  b u f f e r e d  from t h e  d i s t u r b a n c e  o f  c o n s t r u c t i o n  
a c t i v i t i e s  and even  so, c o u l d  o n l y  s u p p o r t  a  s m a l l  p e r c e n t a g e  of  
t h e  a f  f e c t e d  w i l d l i f e .  

I n  a l l  l i k e l i h o o d ,  slow moving s p e c i e s  would p e r i s h  u n d e r  t h e  f i l l  
or d u r i n g  t h e  c l e a r i n g  and e x c a v a t i o n  o f  t h e  swamp. More m o b i l e  
s p e c i e s  would a t t e m p t  to m i g r a t e  and relocate i n  n e a r b y  h a b i t a t s .  
However, i f  t h e s e  n e a r b y  h a b i t a t s  a l r e a d y  are a t  or n e a r  c a r r y i n g  
c a p a c i t y  ( e q u i l i b r i u m ) ,  r e l o c a t i o n  would r e s u l t  i n  d e a t h  o f  t h e  
r e f u g e e  a n i m a l s  or d e a t h  of  t h e  a n i m a l s  i n  n e a r b y  a r e a s  d i s p l a c e d  
by a n i m a l s  from Sweedens Swamp. The n u m e r i c a l  h a b i t a t  a s s e s s m e n t  
model (Appendix B) c o n f i r m s  t h a t  t h e  p roposed  p r o j e c t  would a d v e r s e l y  
a f f e c t  w i l d l i f e  v a l u e s  s i n c e  b o t h  w e t l a n d  and up land  h a b i t a t  would 
b e  d e s t r o y e d  t o  b u i l d  t h e  m a l l .  T h e r e  would be  a n  o u t r i g h t  loss 
of 3 2  a c r e s  o f  w e t l a n d ,  and  a s i g n i f i c a n t  loss  o f  t h e  e x i s t i n g  
v a l u e  o f  w i l d l i f e  h a b i t a t  a s  i l l u s t r a t e d  by t h e  model. 



B e f o r e  I n t e r s t a t e  95  b i s e c t e d  i t ,  Sweedens Swamp was a  l a r g e r  
w e t l a n d  a r e a .  N o w  i t  is l o c a t e d  i n  a n  a r e a  of A t t l e b o r o  which is 
s u b j e c t  to  i n c r e a s i n g  deve lopment  p r e s s u r e .  Sur rounded  by highways 
and c l e a r e d  l a n d ,  Sweedens Swamp p r o v i d e s  an  o a s i s  o f  v a l u a b l e  
w i l d l i f e  h a b i t a t .  The c u r r e n t  p r o p o s a l  ( w i t h o u t  m i t i g a t i o n )  would 
f u r t h e r  r e d u c e  t h e  r e m a i n i n g  w e t l a n d  t o  o n e  t h i r d  i t s  p r e s e n t  
a c r e a g e  and  i n c r e a s e  s u b s t a n t i a l l y  t h e  l e v e l  of human d i s t u r b a n c e  
of  t h a t  r ema in ing  p o r t i o n .  While  t h e  c u m u l a t i v e  e f f e c t  o f  deve lop-  
ment on  Sweedens Swamp is c l e a r ,  it is more d i f f i c u l t  t o  p r e d i c t  
t h e  b r o a d e r  r e g i o n a l  c o n s e q u e n c e s  o f  t h i s  p r o j e c t .  I n  any e v e n t ,  
t h e  loss of  f o r e s t e d  w e t l a n d  h a b i t a t  would be permanent  ( w i t h  o r  
w i t h o u t  t h e  p roposed  m i t i g a t i o n ) .  From t h e  mid- 1950's  t o  t h e  
mid-19701s ,  t h e  U.S. l o s t  o v e r  6  m i l l i o n  a c r e s  of  f o r e s t e d  we t l ands .  
Whi le  s p e c i f i c  f i g u r e s  a r e  n o t  a v a i l a b l e ,  i t  is r e a s o n a b l e  t o  
assume t h a t  t h i s  t y p e  o f  h a b i t a t  d e c l i n e d  i n  a c r e a g e  i n  N e w  England 
a s  w e l l .  The f i l l i n g  of  n e a r l y  t w o- t h i r d s  o f  Sweedens Swamp, t h e  
l a r g e s t  p e r m i t t e d  w e t l a n d  l o s s  i n  M a s s a c h u s e t t s  i n  a t  l e a s t  f i v e  
y e a r s ,  would r e p r e s e n t  a  s i g n i f i c a n t  loss o f  v a l u a b l e  w e t l a n d s ,  
a t  l e a s t  on  a  r e g i o n a l  s c a l e .  

Even i f  P y r a m i d ' s  p roposed  m i  t i g a t i o n  were c o n s i d e r e d ,  t h e  p r o j e c t  
would s t i l l  r e s u l t  i n  a  n e t  loss o f  w i l d l i f e  h a b i t a t .  A s  e x p l a i n e d  -- 
i n  S e c t i o n  V I ,  Pyramid p r o p o s e s  to a t t e m p t  to  compensa te  for t h e  
a d v e r s e  i m p a c t s  a t  t h e  s i t e  by a l t e r i n g  e x i s t i n g  w e t l a n d  h a b i t a t  
and by c r e a t i n g  w e t l a n d s  f rom u p l a n d  a r e a s .  T h i s  a t t e m p t  a t  compen- 
s a t i o n  i n v o l v e s  b o t h  " o n s i t e  m i t i g a t i o n "  ( i .e. ,  work a d j a c e n t  to  
t h e  m a l l  i t s e l f )  and "o f  f s i t e  m i t i g a t i o n "  ( i . e . ,  work a t  a  l o c a t i o n  
s e v e r a l  m i l e s  f rom t h e  m a l l ) .  

P y r a m i d ' s  p roposed  o n s i t e  m i  t i g a t i o n  c o n s i s t s  o f  a t t e m p t i n g  t o  
c r e a t e  2 2  a c r e s  o f  emergen t  marsh  and  s h r u b  swamp from 1 3  a c r e s  of  
e x i s t i n g  wooded w e t l a n d  and 9 a c r e s  o f  e x i s t i n g  up land .  Thus,  50 
a c r e s  of  t h e  s i t e  would be o c c u p i e d  by t h e  m a l l  and  a t t e n d a n t  
f a c i l i t i e s ;  o p e n  w a t e r  and e v e n t u a l l y ,  v e g e t a t e d  w e t l a n d s  would 
c o m p r i s e  a b o u t  26 acres. Because o n l y  f o u r  a c r e s  o f  t h e  82- acre  
p a r c e l  would be l e f t  i n  i t s  n a t u r a l  s t a t e ,  t h e  i n i t i a l  d r e d g i n g  and 
f i l l i n g  of  t h e  s i t e  would d e s t r o y  n e a r l y  a l l  i ts  e x i s t i n g  v a l u e  f o r  
w i l d l i f e .  The d e v e l o p e d  a r e a  would have  v i r t u a l l y  n o  w i l d l i f e  
v a l u e .  The o n s i t e  m i t i g a t i o n  a r e a  would h a v e  min imal  v a l u e  immedi- 
a t e l y  a f t e r  e x c a v a t i o n  and r e g r a d i n g .  I f  w e t l a n d  v e g e t a t i o n  i n  t h e  , 
m i t i g a t i o n  a r e a  were s u c c e s s f u l l y  e s t a b l i s h e d ,  w i l d l i f e  would 
p r o b a b l y  b e g i n  to  rese t t le  i n  t h e  a r e a ;  however ,  t h i s  r e s e t t l e m e n t  
would be slow d u e  t o  g r e a t e r  d i s t u r b a n c e  from t h e  a c t i v i t y  a t  t h e  
m a l l .  Even u n d e r  t h e  m o s t  o p t i m i s t i c  p r o j e c t i o n s ,  t h e  s i t e  would 
r e c o v e r  no more t h a n  h a l f  i t s  c u r r e n t  v a l u e  for  w i l d l i f e .  The l o w  
p r o f i l e  emergen t  w e t l a n d s  p roposed  f o r  t h i s  a r e a  would n o t  b u f f e r  
w i l d l i f e  from d i s t u r b a n c e  o f  t h e  h ighways  (much less t h e  m a l l  
i t s e l f )  a s  e f f e c t i v e l y  a s  t h e  e x i s t i n g  wooded h a b i t a t  d o e s .  Even 
i f  s u c c e s s f u l l y  e s t a b l i s h e d ,  t h e  o n s i t e  w e t l a n d s  would be  s u b s t a n -  



tially smaller and of a different type than those lost. The vege- 
tation in these wetlands, although potentially of higher annual 
productivity, would exhibit less spacial heterogeneity, structural 
diversity, and standing biomass than the existing swamp. Further, 
these new wetlands would not provide habitat for the same numbers 
and types of species displaced or eliminated. The habitat assess- 
ment also shows that there would be a substantial drop in both 
wetland acres (-24) and habitat values.*/ Habitat losses would 
result from the destruction of both wetiand and upland cover 
types. 

In an attempt to offset the net loss of habitat at Sweedens Swamp, 
Pyramid proposed additional mitigation. This additional mitigation 
would occur at an offsite location two miles away (see Section VI) 
where Pyramid would attempt to create a 36-acre wetland out of an 
existing 30 acres of upland and 6 acres of open water. Even if. 
100% successful (which is another issue altogether), the projected 
net increase in habitat value at this offsite location would not 
fully compensate for the net loss of habitat value at the mall 
site. Therefore, even if - both the onsite and offsite mitigation 
were completely successful, the project as a whole (mall construction 
and mitigation) would result in an overall loss in wildlife habitat 
values. Although Pyramid plans to provide a net increase of six 
acres of wetland under its mitigation proposal, any increase in 
wetland acreage (or numerical habitat values) will come at the 
expense of existing wetland and upland areas. 

If successful, the artificially created wetlands, both onsite and 
offsite, would attract wildlife species different than those cur- 
rently using or inhabiting Sweedens Swamp. Many of the small 
mamm-als and bird species typical of Sweedens Swamp probably would 
not use the new wetlands. While some species of wildlife might 
migrate to the created wetlands, their numbers and variety would 
not be the same as exist at Sweedens Swamp. Because the size of 
the wetlands onsite would be reduced substantially and the level 
of human disturbance increased, small mammals would be less likely 
to return. Also, this smaller wetland area would result in a 
greater adverse effect on certain bird species which require large, 
well-developed, and relatively isolated habitats (i.e., forest 
interior species). A recent study**/ in Massachusetts suggests that 
breeding bird communities in foresGd wetlands are significantly 
related to vegetation structure and hydrology. The study found 

C 

*/ This net loss is demonstrated numerically in Appendix Bo - 
However, as the Appendix explains, the results of the numerical 
habitat assessment must in any case be viewed with caution 
because several factors may affect the precision and accuracy 
of the results. 

**/ Swift, B.L., J.S. Larson and R.M. DeGraff. 1984. Relationship - 
of Breeding Bird Density and Diversity to Habitat Variables 
in Forested Wetlands. The Wilson Bulletin, Vol, 96(1): 48-59. 



t h a t ,  g e n e r a l l y ,  t h e  most s t r u c t u r a l l y  d i v e r s e  and  m o s t  p o o r l y  
d r a i n e d  f o r e s t e d  w e t l a n d  s i tes  ( s u c h  as  Sweedens Swamp) have  t h e  
mos t  a b u n d a n t  and d i v e r s e  b r e e d i n g  b i r d  p o p u l a t i o n s .  I n  a d d i t i o n ,  
r a p t o r s  s u c h  a s  t h e  r e d - t a i l e d  and r e d- s h o u l d e r e d  hawks o b s e r v e d  a t  
Sweedens Swamp, would be  e s p e c i a l l y  impac t ed  a t  b o t h  sites. Recent  
r e s e a r c h  by t h e  uSFWS*/ i n  C o n n e c t i c u t  i n d i c a t e s  t h a t  t h e s e  p reda-  
t o r y  b i r d s  a r e  c o n s i s T e n t l y  a s s o c i a t e d  w i t h  m a t u r e ,  bo t tomland  
f o r e s t s  and may b e  p a r t i c u l a r l y  s e n s i t i v e  to  l a n d  p a t t e r n  c h a n g e s  
i n  t h e i r  h a b i t a t s .  

B. ~ y d r o l o g i c a l  I m p a c t s  

I n  i t s  p r e s e n t  s t a t e ,  Sweedens Swamp s t o r e s  f l o o d  w a t e r s  and m o d u l a t e s  
peak  and b a s e  f l o w s .  C o n s t r u c t i o n  o f  t h e  m a l l  and  p a r k i n g  a r e a s ,  
a b s e n t  compensa to ry  f l o o d  s t o r a g e  ( a s  Pyramid p r o p o s e s  f o r  m i t i g a t i o n ) ,  
would e x a c e r b a t e  f l o o d i n g  o n s i t e  and  downstream.  

The i m p a c t s  to s u r f a c e  water q u a l i t y  from t h e  p roposed  p r o j e c t  
a p p e a r  t o  be min ima l  i n  c o m p a r i s o n  to  o t h e r  s o u r c e s  o f  c o n t a m i n a t i o n  
t h a t  a l r e a d y  e x i s t  i n  t h e  Ten Mile R i v e r  w a t e r s h e d ,  a l t h o u g h  t h e  
amount o f  p o l l u t i o n  f rom t h e  m a l l  s i t e  w i l l  i n c r e a s e  t h e  o v e r a l l  
p o l l u t a n t  l o a d  t o  t h e  w a t e r s h e d .  The amount o f  s u r f a c e  water 
d e g r a d a t i o n  r e s u l t i n g  f rom m a l l  c o n s t r u c t i o n  a n d  u s e  w i l l  n o t  
b e  v e r y  s i g n i f i c a n t  i n  i t s e l f ,  a s  l o n g  a s  e f f e c t i v e  e r o s i o n  c o n t r o l  
s t r u c t u r e s  are  i n s t a l l e d  a n d  s u r f a c e  water r u n o f f  q u a l i t y  is 
m a i n t a i n e d  a t  a c c e p t a b l e  l e v e l s .  

T h e r e  is l i t t l e  i n f o r m a t i o n  d e s c r i b i n g  the q u a l i t y  o f  p a r k i n g  l o t  
r u n o f f  and  i ts  impac t  o n  s u r f a c e  water r e s o u r c e s .  A c c o r d i n g  t o  t h e  
EPA Na t ionwide  Urban Runoff  Program (NURP) r e p o r t ,  t h e  e f f e c t s  o f  
u r b a n  r u n o f f  on  r e c e i v i n g  water q u a l i t y  a re  h i g h l y  s i t e - s p e c i f i c .  
The i m p a c t s  depend  upon  t h e  u r b a n  r u n o f f  q u a n t i t y  and  q u a l i t y ,  t h e  
c h e m i c a l  a n d  p h y s i c a l  c h a r a c t e r i s t i c s  o f  t h e  r e c e i v i n g  water body,  
t h e  c o n c e n t r a t i o n  o f  s p e c i f i c  p o l l u t a n t s  r e a c h i n g  t h e  r e c e i v i n g  
w a t e r  body ,  and  t h e  p o l l u t a n t  c o n c e n t r a t i o n s  t h a t  r e a c h  a  water 
s u p p l y .  The NURP r e p o r t  found t h a t  t h e r e  are a v a r i e t y  o f  heavy  
metal and  o r g a n i c  c o n t a m i n a n t s  which commonly o c c u r  i n  u rban  r u n o f f .  
W i t h o u t  d e t a i l e d  s i t e - s p e c i f i c  t e s t i n g ,  i t  is d i f f i c u l t  to  d e t e r -  
mine  which o f  t h o s e  c o n t a m i n a n t s  would be found  i n  t h e  p roposed  
m a l l ' s  p a r k i n g  l o t  r u n o f f  o r  w h a t  t h e i r  c o n c e n t r a t i o n s  would be.  
However, t h e  c o n t a m i n a n t s  m o s t  l i k e l y  to  be  found  i n  p a r k i n g  l o t  
r u n o f f  i n c l u d e  l e a d ,  z i n c ,  c o p p e r ,  chromium, a r s e n i c ,  o i l s  and 
g r e a s e s ,  and  s a l t s .  I n  t h e  a b s e n c e  o f  a n y  t r e a t m e n t ,  r u n o f f  from 
t h e  m a l l  p r o j e c t  would l i k e l y  c o n t r i b u t e  t h e s e  p o l l u t a n t s  to a d j a-  
c e n t  waters. 

*/ USFWS Resea rch  I n f o r m a t i o n  B u l l e t i n  N o .  85- 19, November 1985. - 



A s  a  p a r t  of i ts  a t t e m p t  t o  o f f s e t  a d v e r s e  impac t s  t o  Sweedens 
Swamp, Pyramid h a s  proposed s e v e r a l  f e a t u r e s  i n  t h e  o n s i t e  m i t i g a-  
t i o n  p l a n .  Pyramid p r o p o s e s  t o  b u i l d  a  " m a l l  pad" t o  a d d r e s s  reduc-  
t i o n s  i n  base f low t h a t  would r e s u l t  from t h e  development  of  t h e  
s i t e .  The pad is a l s o  supposed t o  r e d u c e  peak f l o w s  from storm 
e v e n t s  and c o n t r i b u t e  to t h e  p r e v e n t i o n  of p o l l u t i o n .  O t h e r  o n s i t e  
f e a t u r e s ,  a c c o r d i n g  t o  Pyramid ' s  c o n s u l t a n t s ,  would improve wa te r  
q u a l i t y  r e n o v a t i o n .  For  example,  Pyramid c l a i m s  t h a t  c o n v e r s i o n  
of  e x i s t i n g  wooded swamp to  open w a t e r ,  d e e p  marsh and s h a l l o w  
marsh a r e a s  would t r i p l e  c o n t a c t  o f  wa te r shed  r u n o f f  w i t h  t h e  
wet land.  To accompl i sh  t h i s ,  Pyramid p r o p o s e s  t h e  c o n s t r u c t i o n  o f  
s e v e r a l  "we t l and  ce l l s " ,  which a l s o  would f u n c t i o n  a s  s to rmwate r  
d e t e n t i o n  b a s i n s .  Runoff from v a r i o u s  p a r t s  of t h e  s i t e  would 
d i s c h a r g e  i n t o  c r e a t e d  s h a l l o w  marshes  and u l t i m a t e l y  i n t o  a d e e p  
marsh and open w a t e r  a r e a  b e f o r e  l e a v i n g  t h e  s i te .  

L 

Pyramid ' s  c o n s u l t a n t s  have s t a t e d  t h a t  100% o f  t h e  r u n o f f  from t h e  
wa te r shed  w i l l  be a b l e  t o  i n t e r a c t  w i t h  t h e  c r e a t e d  w e t l a n d s ,  
which w i l l  p r o v i d e  w a t e r  q u a l i t y  r e n o v a t i o n .  Pyramid i m p l i e s  t h a t  
r ep lacement  of t h e  c u r r e n t  wooded swamp w i t h  a  s h a l l o w  marsh w i l l  
p r o v i d e  moFe e f f i c i e n t  w a t e r  q u a l i t y  r e n o v a t i o n .  I am n o t  c e r t a i n  
t h a t  t h e  c r e a t e d  w e t l a n d s  w i l l  f u n c t i o n  e x a c t l y  a s  d e s c r i b e d  by 
Pyramid. * j  U n l e s s  c a r e f u l l y  c o n t r o l l e d ,  40% of  t h e  r u n o f f  e n t e r i n g  
t h e  s i t e m a y  i n t e r a c t  w i t h  o n l y  s e v e r a l  hundred f e e t  of  s h a l l o w  
marsh.**/ F u r t h e r ,  w h i l e  it may b e  t r u e  t h a t  c o n t a c t  of  r u n o f f  
w i t h  tE wet land  w i l l  i n c r e a s e ,  t h i s  does n o t  n e c e s s a r i l y  mean 
t h a t  w a t e r  q u a l i t y  w i l l  improve. P o l l u t e d  r u n o f f  from t h e  m a l l  
and i ts p a r k i n g  a r e a s  w i l l  i n c r e a s e  t h e  p o l l u t a n t  l o a d i n g  t o  t h e  
remain ing  a r e a s  o f  Sweedens Swamp. Even i f  g r e a t e r  p o l l u t a n t  
c o n t a c t  w i t h  t h e  we t l and  o c c u r s ,  t h i s  w ' i l l  m e r e l y  r e s u l t  i n  concen-  
t r a t i n g  c o n t a m i n a n t s  g e n e r a t e d  by t h e  m a l l  i n  a  s m a l l e r  volume of 
t h e  we t l and  v e g e t a t i o n  and  so i l .  (Some of  t h e s e  p o l l u t a n t s  may be 
r e g u l a t e d  by a n  NPDES p e r m i t ,  i s s u e d  u n d e r  S e c t i o n  402 o f  t h e  
Clean  Water A c t ,  f o r  t h e  d i s c h a r g e  o f  s t o r m w a t e r  r u n o f f  i n t o  t h e  
we t l ands .  ) 

As d i s c u s s e d  i n  S e c t i o n  111, Sweedens Swamp o v e r l i e s  a n  a q u i f e r  
which h a s  w a t e r  s u p p l y  p o t e n t i a l .  However, it a p p e a r s  t h a t  t h e  e x i s-  
t e n c e  of a  major highway i n t e r c h a n g e  (Route  9 5 )  and r e s i d e n t i a l  and 
commercial  development  n e a r  t h i s  a q u i f e r  l i k e l y  p r e c l u d e s  its u s e  
f o r  a  m u n i c i p a l  d r i n k i n g  w a t e r  s u p p l y .  I t  is n o t  p r o b a b l e  t h a t  t h e  

*/ For  example,  a c c o r d i n g  t o  t h e  e l e v a t i o n s  on t h e  a p p l i c a n t ' s  - 
p l a n s ,  it a p p e a r s  t h a t  t h e r e  w i l l  be l i t t l e  o p p o r t u n i t y  f o r  
t h e  r u n o f f  e n t e r i n g  t h e  n o r t h w e s t e r n  c o r n e r  of  t h e  s i te  to 
i n t e r a c t  w i t h  s h a l l o w  marsh a r e a s ;  i n s t e a d  it would more l i k e l y  
f l o w  t h r o u g h  t h e  wooded swamp and d e e p  marsh b e f o r e  l e a v i n g  
t h e  s i te .  

**/ Runoff from t h e  40% o f  t h e  w a t e r s h e d  d r a i n a g e  a r e a  t h a t  e n t e r s  - 
t h e  n o r t h e a s t  c o r n e r  of t h e  s i t e  would t h e o r e t i c a l l y  be d i s p e r s e d  
t h r o u g h  a  s h a l l o w  marsh  v i a  s p r e a d e r  berms and u l t i m a t e l y  i n t o  
a  d e e p  marsh. I t  is u n c e r t a i n  how e f f e c t i v e l y  t h i s  w i l l  work 
and w h e t h e r  t h e  r u n o f f  w i l l  m e r e l y  t a k e  t h e  s h o r t e s t  r o u t e  o f f  t h e  
s i t e  a s  it d o e s  under  e x i s t i n g  c o n d i t i o n s .  



M a s s a c h u s e t t s  DEQE would g r a n t  a p e r m i t  f o r  development  of a munici-  
p a l  w a t e r  s u p p l y  a t  Sweedens Swamp b e c a u s e  a s u i t a b l e  b u f f e r  zone  
needed f o r  p r o t e c t i o n  may n o t  be a v a i l a b l e ,  and because  t h e  s i t e  is 
n e a r  p o t e n t i a l  c o n t a m i n a t  i o n  s o u r c e s .  

Sweedens Swamp d r a i n s  i n t o  a s m a l l  unnamed s t r e a m  t h a t  e v e n t u a l l y  
j o i n s  t h e  Seven Mile R i v e r  which  f l o w s  i n t o  t h e  Ten Mile R i v e r .  
The swamp is a p p r o x i m a t e l y  f i v e  r i v e r  miles ups t ream o f  C e n t r a l  
Pond, which m o s t  l i k e l y  p r o v i d e s  r e c h a r g e  to t h e  a d j a c e n t  Seekonk, 
M a s s a c h u s e t t s  Water  D i s t r i c t  w e l l  f i e l d .  There  c u r r e n t l y  are t h r e e  
p r o d u c t i o n  wells and a proposed w e l l  a d j a c e n t  t o  C e n t r a l  Pond. The 
e x i s t i n g  w e l l s  have  t h e  p o t e n t i a l  y i e l d  o f  more t h a n  t h r e e  m i l l i o n  
g a l l o n s  p e r  day  (mgd) . The Seekonk Water  Distr ict  c u r r e n t l y  is  
pumping between 2.5-3.0 mgd from t h e s e  w e l l s ,  r e p r e s e n t i n g  approxi-  
m a t e l y  90% of  t h e  to ta l  volume used  by t h e  town. 

According  t o  t h e  Rhode I s l a n d  Department  o f  H e a l t h ,  t h e  Ten Mile 
R i v e r  is n o t  b e i n g  u s e d  as  a s o u r c e  of  water s u p p l y  by Rhode I s l a n d  
communit ies .  The Ten Mile R i v e r  p r e v i o u s l y  was u s e d  as  a s o u r c e  
o f  d r i n k i n g  w a t e r  by t h e  town o f  East P r o v i d e n c e  a p p r o x i m a t e l y  
f i f t e e n  y e a r s  ago. S i n c e  t h e n ,  however,  E a s t  P r o v i d e n c e  h a s  been 
p u r c h a s i n g  d r i n k i n g  w a t e r  from t h e  c i t y  o f  P r o v i d e n c e  which is 
s u p p l i e d  by t h e  S c i t u a t e  R e s e r v o i r .  As s t a t e d  p r e v i o u s l y ,  t h e  
amount o f  c o n t a m i n a t i o n  from t h e  m a l l  s i t e  w i l l  i n c r e a s e  t h e  
o v e r a l l  c o n t a m i n a n t  l o a d  t o  t h e  wa te r shed .  However, t h e  water ' 

q u a l i t y  i m p a c t s  from t h e  proposed p r o j e c t  a p p e a r  to be minimal  i n  
compar ison  to  o t h e r  s o u r c e s  o f  c o n t a m i n a t i o n  t h a t  a l r e a d y  e x i s t  i n  
t h e  Ten Mile w a t e r s h e d .  T h e r e f o r e ,  I f i n d  t h a t  t h e r e  would n o t  b e  
a d v e r s e  i m p a c t s  from P y r a m i d ' s  p roposed  p r o j e c t  upon p u b l i c  d r i n k i n g  
w a t e r  s u p p l i e s ,  i n c l u d i n g  t h e  Seekonk Water Distr ict  wells, a s  l q n g  
as  e f f e c t i v e  e r o s i o n  c o n t r o l  s t r u c t u r e s  were i n s t a l l e d  and m a i n t a i n e d  
d u r i n g  c o n s t r u c t  i o n  and s u r f  ace w a t e r  r u n o f f  q u a l i t y  were m a i n t a i n e d  
a t  a c c e p t a b l e  l e v e l s .  

Summary 

Pyramid ' s  p r o p o s a l  would have  a n  immediate  and s e v e r e  impact  o n  
w i l d l i f e  h a b i t a t  b e c a u s e  3 2  a c r e s  o f  w e t l a n d  would be f i l l e d .  
Moreover ,  t h e  v a l u e  o f  t h e s e  w e t l a n d s  to store f l o o d  waters, d i s -  
c h a r g e  g r o u n d w a t e r ,  and  m a i n t a i n  water q u a l i t y  would be los t .  I n  
order to p r o v i d e  compensatory  f l o o d  s t o r a g e  and a t t e m p t  to r e p l a c e  
o t h e r  w e t l a n d  v a l u e s ,  Pyramid would d r e d g e  or  f i l l  much o f  t h e  
r emain ing  w e t l a n d s  ( 4  acres would remain  u n d i s t u r b e d )  and up land .  
Even assuming f u l l  s u c c e s s  o f  t h e  o n s i t e  m i t i g a t i o n  p r o p o s a l s ,  
t h e r e  would be a n e t  loss o f  n e a r l y  2 4  acres o f  w e t l a n d s  and a 
c o n c o m i t a n t  d e c r e a s e  i n  t h e  w i l d l i f e  v a l u e  o f  t h e  s i te .  I n  a n  a t -  
tempt  to p r o v i d e  a d d i t i o n a l  compensa t ion ,  Pyramid p r o p o s e s  to  
b u i l d  36 acres o f  a r t i f i c i a l  w e t l a n d s  a t  a n  o f f s i t e  l o c a t i o n .  
These  w e t l a n d s ,  e v e n  i f  s u c c e s s f u l ,  would n o t  b e  of t h e  same t y p e  
as  t h o s e  d e s t r o y e d  a n d  would n o t  f u l l y  r e p l a c e  t h e  l o s t  h a b i t a t  
v a l u e s  a t  Sweedens Swamp. I c a n n o t  t e l l  w h e t h e r  t h e  newly c r e a t e d  



w e t l a n d s  o n s i t e  would f u n c t i o n  much more " e f f i c i e n t l y "  t h a n  t h e  
e x i s t i n g  swamp, a s  Pyramid a s s e r t s .  I n  any c a s e ,  t h e  m a l l  w i l l  
g e n e r a t e  w a t e r b o r n e  p o l l u t a n t s  which may p a r t i a l l y  or  t o t a l l y  
o f  £set any g a i n s  i n  w e t l a n d  " e f f i c i e n c y " .  I d o  n o t  b e l i e v e ,  based  
on  c u r r e n t  i n f o r m a t i o n ,  t h a t  t h e  m a l l  p r o p o s a l  would a d v e r s e l y  
a f f e c t  d r i n k i n g  w a t e r  s u p p l i e s .  

A s  d e s c r i b e d  above ,  t h e  proposed  mall  p r o j e c t  would have a d v e r s e  
i m p a c t s  o n  w i l d l i f e  h a b i t a t ,  o n e  of t h e  we t l and  v a l u e s  p r o t e c t e d  by 
s e c t i o n  4 0 4 ( c )  of t h e  A c t .  I n  d e t e r m i n i n g  w h e t h e r  or  n o t  t h e s e  
a d v e r s e  i m p a c t s  a r e  u n a c c e p t a b l e ,  I n e x t  examine whether  or  n o t  
t h e r e  a r e  p r a c t i c a b l e ,  less e n v i r o n m e n t a l l y  damaging a l t e r n a t i v e s  
t o  t h e  p roposed  p r o j e c t .  



V. ALTERNATIVES TO THE PROPOSED PROJECT 

A. Genera l  C o n s i d e r a t i o n s  

I n  d e t e r m i n i n g  w h e t h e r  a  proposed  p r o j e c t  would be  l i k e l y  t o  have 
a n  " u n a c c e p t a b l e  a d v e r s e  e f f e c t "  on t h e  a q u a t i c  env i ronmen t ,  I must  
e v a l u a t e  b o t h  t h e  s i g n i f i c a n c e  of t h e  loss  o f  t h e  r e s o u r c e  v a l u e  * and t h e  u n a c c e p t a b i l i t y  of  t h a t  loss.-/ The preamble to  t h e  
4 0 4 ( c )  r e g u l a t i o n s  s t a t e s  t h a t  t h e  s e c t i o n  4 0 4 ( b ) ( l )  g u i d e l i n e s  
p r o v i d e  t h e  s u b s t a n t i v e  c r i t e r i a  by which t h e  a c c e p t a b i l i t y  o f  a  
d i s c h a r g e  is t o  be  judged unde r  s e c t i o n  4 0 4 ( c ) .  44 Fed. Reg. 
58076 ( O c t o b e r  9 ,  1979) .  The preamble  e x p l a i n s  t h a t :  

one  of  t h e  b a s i c  f u n c t i o n s  o f  4 0 4 ( c )  is t o  p o l i c e  t h e  a p p l i -  
c a t i o n  of t h e  s e c t i o n  4 0 4 ( b )  (1) g u i d e l i n e s .  T h e r e f o r e ,  
t h o s e  p o r t i o n s  o f  t h e  g u i d e l i n e s  r e l a t i n g  to  a l t e r n a t i v e  
sites may b e  c o n s i d e r e d  i n  e v a l u a t i n g  t h e  u n a c c e p t a b i l i t y  o f  
t h e  e n v i r o n m e n t a l  impact .  F o r  example ,  t h e  A d m i n i s t r a t o r  
may t a k e  i n t o  a c c o u n t  t h e  f a c t  t h a t  t h e  a l t e r n a t i v e  s i t e s  or  
methods a r e  o r  a r e  n o t  a v a i l a b l e ,  so t h a t  t h e  loss o f  re- 
s o u r c e s  is a v o i d a b l e  or u n a v o i d a b l e .  Of c o u r s e ,  e v e n  when 
t h e r e  is no a l t e r n a t i v e  a v a i l a b l e ,  and "ve to ing1 '  t h e  s i t e  
means s t o p p i n g  a  p r o j e c t  e n t i r e l y ,  t h e  loss o f  t h e  4 0 4 ( c )  
r e s o u r c e s  may s t i l l  be  so g r e a t  as t o  b e  " unaccep tab le ."  

Id.  a t  58078. 

A s  d i s c u s s e d  above ,  Py ramid ' s  p r o p o s a l  t o  f i l l  Sweedens Swamp would 
be  l i k e l y  t o  c a u s e  a  s i g n i f i c a n t  loss o f  w i l d l i f e  h a b i t a t  a t  t h e  
d i s p o s a l  s i te.  I n  o r d e r  to  d e t e r m i n e  w h e t h e r  t h a t  loss is unaccep-  
t a b l e ,  I have e v a l u a t e d  t h e  p r o j e c t  i n  l i g h t  o f  t h e  s e c t i o n  4 0 4 ( b ) ( l )  
g u i d e l i n e s ,  which are  r e g u l a t i o n s  p u b l i s h e d  a t  40 C.F.R. P a r t  230. 

S e c t i o n  230.10 sets f o r t h  t h e  s p e c i f i c  r e q u i r e m e n t s  which d i s c h a r g e  
p r o p o s a l s  mus t  m e e t  i n  o r d e r  to be p e r m i t t e d .  The s e c t i o n  implements  
t h e  C W A 1 s  g o a l  o f  m a i n t a i n i n g  and  r e s t o r i n g  t h e  i n t e g r i t y - o f  t h e  
n a t i o n ' s  w a t e r s  by e s t a b l i s h i n g  s t r o n g  p r o t e c t i o n  a g a i n s t  d i s c h a r g e s  
i n t o  s p e c i a l  a q u a t i c  s i t es ,  which i n c l u d e  we t l ands .  T h i s  s e c t i o n  
i n c l u d e s  what  is o f t e n  r e f e r r e d  t o  a s  t h e  "water dependency" or  
" a l t e r n a t i v e s "  t e s t ,  and  h a s  been d e s c r i b e d  a s  t h e  " c o r n e r s t o n e "  or 
" l i n c h p i n "  o f  t h e  s e c t i o n  404 r e g u l a t o r y  program. B r i e f l y ,  S230.10( a )  
sets f o r t h  two r e b u t t a b l e  p re sumpt ions :  t h a t ,  f o r  non-water dependent  

*/ S e c t i o n  2 3 1 . 2 ( e )  d e f i n e s  " u n a c c e p t a b l e  a d v e r s e  e f  f e c t n  a s :  - 
impact  on a n  a q u a t i c  or  we t l and  ecosys t em which is l i k e l y  
t o  r e s u l t  i n  s i g n i f i c a n t  d e g r a d a t i o n  of m u n i c i p a l  w a t e r  
s u p p l i e s  ( i n c l u d i n g  s u r f a c e  o r  ground w a t e r )  or  s i g n i f i -  
c a n t  l o s s  o f  o r  damage to  f i s h e r i e s ,  s h e l l f  i s h i n g ,  or 
w i l d l i f e  h a b i t a t  or  r e c r e a t i o n  a r e a s .  I n  e v a l u a t n g  t h e  
u n a c c e p t a b i l i t y  o f  s u c h  i m p a c t s ,  c o n s i d e r a t i o n  s h o u l d  be  
g i v e n  t o  t h e  r e l e v a n t  p o r t i o n s  o f  t h e  s e c t i o n  4 0 4 ( b ) ( l )  
g u i d e l i n e s  ( 4 0  C.F.R. P a r t  230) .  



a c t i v i t i e s  ( s u c h  a s  shopp ing  m a l l s )  i n v o l v i n g  d i s c h a r g e s  i n t o  
s p e c i a l  a q u a t i c  s i tes ,  t h e r e  e x i s t  p r a c t i c a b l e  a l t e r n a t i v e s  t o  t h e  
d i s c h a r g e ;  and  t h a t  s u c h  a l t e r n a t i v e s  would have less a d v e r s e  
impact  on  t h e  a q u a t i c  ecosys tem.  - */ 

One of t h e  c e n t r a l  i s s u e s ,  t h e r e f o r e ,  i d e n t i f i e d  i n  my proposed  
d e t e r m i n a t i o n  is w h e t h e r  t h e r e  e x i s t  o n e  or more p r a c t i c a b l e ,  less  
e n v i r o n m e n t a l l y  damaging a l t e r n a t i v e s  t o  Pyramid ' s  p r o p o s a l  to 
f i l l  Sweedens Swamp. **/ I n  a n a l y z i n g  t h i s  i s s u e ,  I am m i n d f u l  
t h a t  EPA r e g u l a t i o n s T l a c e  t h e  bu rden  of p roof  on  t h e  p e r m i t  a p p l i -  
c a n t .  S p e c i f i c a l l y ,  i t  is n o t  EPA's bu rden  to p rove  t h a t  t h e r e  is  
a  p r a c t i c a b l e ,  less e n v i r o n m e n t a l l y  damaging a l t e r n a t i v e  t o  f i l l i n g  
Sweedens Swamp; r a t h e r ,  Pyramid mus t  p rove  t h a t  no s u c h  a l t e r n a t i v e  
e x i s t s .  I n  S e c t i o n s  V.B.  and V.C., I e x p l a i n  t h e  b a s i s  f o r  my 
c o n c l u s i o n  t h a t  Pyramid h a s  f a i l e d  to  overcome t h e  t w o  p r e s u m p t i o n s  
c o n t a i n e d  i n  t h e  a l t e r n a t i v e s  tes t .  

*/ S e c t i o n  230 .10 (a )  p r o v i d e s ,  i n  p e r t i n e n t  p a r t :  - 
. Except  a s  p r o v i d e d  u n d e r  s e c t i o n  4 0 4 ( b )  ( 2 )  [ p e r t a i n i n g  

to  n a v i g a t i o n ]  no d i s c h a r g e  o f  d redged  or f i l l  m a t e r i a l  
s h a l l  be p e r m i t t e d  i f  t h e r e  is a  p r a c t i c a b l e  a l t e r n a t i v e  
to  t h e  proposed  d i s c h a r g e  which would have less a d v e r s e  
impact  o n  t h e  a q u a t i c  ecosys t em,  so  long  a s  t h e  a l t e r n a -  
t i v e  d o e s  n o t  have o t h e r  s i g n i f i c a n t  a d v e r s e  e n v i r o n m e n t a l  
consequences .  

An a l t e r n a t i v e  is p r a c t i c a b l e  i f  it  is a v a i l a b l e  and 
c a p a b l e  of  b e i n g  done ,  a f t e r  t a k i n g  i n t o  c o n s i d e r a t i o n  
cost ,  e x i s t i n g  t e c h n o l o g y ,  and logis t ics  i n  l i g h t  o f  
o v e r a l l  p r o j e c t  pu rposes .  If i t  is o t h e r w i s e  a p r a c t i c a l  
a l t e r n a t i v e ,  a n  a r e a  n o t  p r e s e n t l y  owned by t h e  a p p l i c a n t  
which c o u l d  r e a s o n a b l y  b e  o b t a i n e d ,  u t i l i z e d ,  expanded,  
o r  managed i n  o r d e r  to f u l f i l l  t h e  b a s i c  p u r p o s e  of t h e  
proposed  a c t i v i t y  may be c o n s i d e r e d .  

3. Where t h e  a c t i v i t y  a s s o c i a t e d  w i t h  a  d i s c h a r g e  which 
is p roposed  f o r  a  s p e c i a l  a q u a t i c  s i t e  [ d e f i n e d  i n  S u b p a r t  
E to  i n c l u d e  w e t l a n d s ]  d o e s  n o t  r e q u i r e  a c c e s s  o r  p r o x i m i t y  
t o  or s i t i n g  w i t h i n  t h e  s p e c i a l  a q u a t i c  s i te  i n  q u e s t i o n  
t o  f u l f i l l  i t s  b a s i c  p u r p o s e  ( i . e . ,  is  n o t  nwater depen-  
d e n t " ) ,  p r a c t i c a b l e  a l t e r n a t i v e s  t h a t  d o  n o t  i n v o l v e  
s p e c i a l  a q u a t i c  s i t e s  a r e  presumed t o  b e  a v a i l a b l e ,  
u n l e s s  c l e a r l y  d e m o n s t r a t e d  o t h e r w i s e .  I n  a d d i t i o n ,  where 
a  d i s c h a r g e  is proposed  f o r  a s p e c i a l  a q u a t i c  s i t e ,  a l l  
p r a c t i c a b l e  a l t e r n a t i v e s  are presumed t o  have less ad- 
v e r s e  impact  o n  t h e  a q u a t i c  ecosys t em,  u n l e s s  c l e a r l y  
d e m o n s t r a t e d  o t h e r w i s e .  

**/ Pyramid a r g u e s  t h a t  EPA i s  bound by t h e  f i n d i n g s  o f  t h e  Corps  - 
o f  E n g i n e e r s  c o n c e r n i n g  t h e  p r o j e c t ' s  compl i ance  w i t h  t h e  
4 0 4 ( b ) ( l )  g u i d e l i n e s .  The D.C. d i s t r i c t  c o u r t  h a s  rejected 
t h a t  c o n t e n t i o n .  S e e  Newport G a l l e r i a  Group - v. Deland,  -- e t  a l . ,  
NO. 85-2747 (D.D.C. ) . 



B. ' P r a c t i c a b l e  - A l t e r n a t i v e s  ---- 
To be c o n s i d e r e d  p r a c t i c a b l e ,  an  a l t e r n a t i v e  t o  a  p roposed .d i s cha rge  
must be b o t h  f e a s i b l e  and a v a i l a b l e .  Agai! , it is Pyramid 's  burden 
t o  prove t h a t  an  a l t e r n a t i v e  is n o t  f e a s i b l e  or a v a i l a b l e .  I n  t h e  
f o l l o w i n g  s e c t i o n s ,  I d i s c u s s  t h e s e  two e l emen t s  of  p r a c t i c a b i l i t y  
and Pyramid ' s  f a i l u r e  t o  overcome t h e  presumpt ion t h a t  t h e r e  a r e  
p r a c t i c a b l e  a l t e r n a t i v e s .  

1. F e a s i b i l i t y  

F i r s t ,  an  a l t e r n a t i v e  must  be  c a p a b l e  of s a t i s f y i n g  t h e  b a s i c ,  or 
o v e r a l l ,  purpose  of t h e  proposed p r o j e c t  ( t a k i n g  i n t o  accoun t  c o s t ,  
t echno logy ,  and l o g i s t i c s )  ; i.e., i t  must  be f e a s i b l e .  40 C.F.R. 
S230.10(a)  ( 2 ) .  The preamble and t h e  r e g u l a t i o n s  u s e  t h e  t e rms  " b a s i c  
p r o j e c t  purpose"  and " o v e r a l l  p r o j e c t  purpose"  i n t e r c h a n g e a b l y ,  b u t  
do  n o t  s p e c i f i c a l l y  d e f i n e  them. The preamble  c l e a r l y  s u p p o r t s  t h e  
p o s i t i o n  t h a t  " b a s i c  purpose m r e f e r s  to  t h e  g e n e r i c  f u n c t i o n  of  t h e  
proposed a c t i v i t y .  For  example,  a s  d e s c r i b e d  i n  t h e  preamble ,  t h e  
b a s i c  pu rpose  of a  r e s t a u r a n t  is to  f eed  peop le .  4 5  Fed. Reg. 85339 
(December 24, 1980) .  I n  p r a c t i c e ,  EPA h a s  c o n s i s t e n t l y  i n t e r p r e t e d  
t h e  term t o  d e s c r i b e  t h e  broad f u n c t i o n  of  t h e  a c t i v i t y  be ing  proposed.  

A c o n t r a r y  c o n s t r u c t i o n  of  t h e  t e r m r  to  mean t h e  s p e c i f i c  d e t a i l s  
of  an  a p p l i c a n t ' s  p r e f e r r e d  p l a n ,  would s e r i o u s l y  undermine th'e 
a l t e r n a t i v e s  t e s t r  s i n c e  an  a p p l i c a n t  f o r  a 404 p e r m i t  cou ld  a lmos t  
a lways  s t r u c t u r e  its p r o p o s a l  so t h a t  t h e  chosen wet land  s i t e  would 
be t h e  o n l y  l o c a t i o n  t h a t  c o u l d  s a t i s f y  t h e  p r o j e c t  purpose .  For 
example,  t h e  b a s i c  pu rpose  of a  r e s i d e n t i a l  development of  one  
kind or a n o t h e r  is to  p r o v i d e  hous ing ,  n o t w i t h s t a n d i n g  a d e v e l o p e r ' s  
p r e f e r e n c e  f o r  hous ing  of  a  p a r t i c u l a r  t y p e  (@.g., condominiums), 
a c e r t a i n  c o n f i g u r a t i o n ,  hav ing  a s p e c i a l  view, or l o c a t e d  n e a r  
s p e c i f i c  roads .  I f  such p r e s c r i p t i v e  r e q u i r e m e n t s  were i n c l u d e d  i n  
t h e  b a s i c  pu rpose ,  t h e n  an  a p p l i c a n t  cou ld  e a s i l y  man ipu l a t e  p r o j e c t  
f e a t u r e s  to  p r e v e n t  f a i r  e v a l u a t i o n  of o t h e r  a l t e r n a t i v e s . * /  - 
The presumpt ion  t h a t  o t h e r  p r a c t i c a b l e  a l t e r n a t i v e s  e x i s t  f o r  non- 
w a t e r  dependen t  p r o j e c t s  s e r v e s  two f u n c t i o n s .  Most i m p o r t a n t l y ,  
i t  d i r e c t s  development away from s e n s i t i v e  a q u a t i c  r e s o u r c e s .  
Second,  i t  p r e s e r v e s  such  sites f o r  p r o j e c t s  which t r u l y  r e q u i r e  
a c c e s s  to  water .  The presumpt ion c o r r e c t l y  and l o g i c a l l y  r e c o g n i z e s  
t h a t  non-water dependen t  p r o j e c t s  c a n  u s u a l l y  be l o c a t e d  someplace  
o t h e r  t h a n  we t l ands ,  whereas t h e  range  of  o p t i o n s  f o r  w a t e r  dependent  
p r o j e c t s  is u s u a l l y  more l i m i t e d .  Too narrow a  r e a d i n g  of b a s i c  
purpose  s u b s t a n t i a l l y ,  weakens t h e  g u i d e l i n e s '  a b i l i t y  to p r e s e r v e  
w a t e r s  f o r  w a t e r  dependen t  pu rpose s  and t o  p r e v e n t  a v o i d a b l e  l o s s e s  
a l t o g e t h e r .  

*/ S i m i l a r l y ,  p e r m i t  a p p l i c a n t s  migh t  add a m e n i t i e s  (e -g . ,  a - 
w a t e r f r o n t  v iew)  t o  make a c c e s s  t o  wa t e r  seemingly  e s s e n t i a l  
and t h u s  d i r e c t l y  s u b v e r t  t h e  wa t e r  dependency test .  T h i s  
approach  h a s  been r e j e c t e d  by t h e  government and t h e  c o u r t s  
i n  t h e  p a s t .  See ,  e.g., S h o r e l i n e  A s s o c i a t e s  v. Harsh ,  ------ - -- 
555 F. Supp. 169 (D. Md. 1 9 8 3 ) ,  a f f ' d ,  725 F.2d 677 
( 4 t h  C i r .  1984).  



The c a s e  a t  hand p r e s e n t s  a s t r i k i n g  example of t h e  drawbacks of  
c o n s t r u i n g  " b a s i c  p r o j e c t  purpose"  too nar rowly .  Pyramid h a s  
s u b m i t t e d  d e t a i l e d  t e c h n i c a l  i n f o r m a t i o n  i n  s u p p o r t  o f  its c h o i c e  
of Sweedens Swamp. Many o f  P y r a m i d ' s  s i t e  s e l e c t i o n  c r i t e r i a  a r e  
q u i t e  nar row ( e . g . ,  t h e  m a l l  must  be l o c a t e d  on 1-95: t h e  s i t e  
must  accommodate s i n g l e - l e v e l  p a r k i n g ) .  The r e g u l a t o r y  a g e n c i e s ,  
l a c k i n g  t h e  i n d u s t r y  e x p e r t i s e ,  would be  a t  a g r e a t  d i s a d v a n t a g e  
i n  d e t e r m i n i n g  w h e t h e r  t h e  p r e s u m p t i o n  h a s  been  overcome, i f  t h e  
e v a l u a t i o n  were r e q u i r e d  t o  b e  c o n d u c t e d  e n t i r e l y  on t h e  a p p l i c a n t ' s  
terms. I n  t h i s  c a s e ,  t h e  a g e n c i e s  were a b l e  to  e v a l u a t e  P y r a m i d ' s  
s u b m i s s i o n s  i n  l i g h t  o f  d i f f e r i n g  c o n c l u s i o n s  r eached  by a n o t h e r  
w e l l - e s t a b l i s h e d  d e v e l o p e r ,  a t  l e a s t  w i t h  r e s p e c t  to  o n e  a l t e r n a t i v e  
site. T h i s  c o i n c i d e n c e  is u n l i k e l y  to  be r e p e a t e d  o f t e n  i n  t h e  
f u t u r e .  
p p p p p p p p p p p p  

An i n t e r p r e t a t i o n  of  t h e  g u i d e l i n e s  to r e f e r  t o  a n  a p p l i c a n t ' s  
d e t a i l e d  p r o j e c t  p r o p o s a l  would a c t  a s  i n c e n t i v e  f o r  t h e  a p p l i c a n t  
t o  d e f i n e  a  p r o j e c t  to f i t  a  p r e f e r r e d  s i t e ,  r a t h e r  t h a n  to  s e e k  
t h e  b e s t  up land  s i t e .  Only i f  " b a s i c  p r o j e c t  p u r p o s e n  is r e a d  
b r o a d l y  c a n  t h e  a l t e r n a t i v e s  test b e  t h e  workab le  p r o t e c t i o n  a g a i n s t  
w idesp read  f i l l i n g  o f  w e t l a n d s  t h a t ' i t  was i n t e n d e d  t o  be.  Here, 
t h e  basic p r o j e c t  p u r p o s e  of  t h e  proposed  a c t i v i t y  i s  to  p r o v i d e  
r e t a i l  shopp ing .  I t  is n o t  n e c e s s a r y  t o  d e t e r m i n e  how b r o a d l y  
" r e t a i l  s h o p p i n g n  s h o u l d  be c o n s t r u e d ,  however ,  because  i n  t h i s  
c a s e  f e a s i b l e  a l t e r n a t i v e s  e x i s t  f o r  a more s p e c i f i c  p r o j e c t  
p u r p o s e ,  i .e. ,  a  shopp ing  m a l l ,  o f f e r i n g  n q u a l i t y n  m e r c h a n d i s e ,  
c a p a b l e  of  s e r v i n g  a r e g i o n a l  market .*/  - 
2. A v a i l a b i l i t y  

Accord ing  t o  4 0  C.F.R. § 2 3 0 . 1 0 ( a ) ,  i n  o r d e r  to b e  p r a c t i c a b l e ,  a n  
a l t e r n a t i v e  must  be " a v a i l a b l e n  as w e l l  a s  f e a s i b l e .  To overcome 
t h e  p re sumpt ion ,  Pyramid b e a r s  t h e  bu rden  of p r o v i n g  t h a t  a l t e r -  
n a t i v e s  are  n o t  a v a i l a b l e .  A q u e s t i o n  h a s  a r i s e n  c o n c e r n i n g  t h e  
meaning o f  a v a i l a b i l i t y  i n  t h e  c o n t e x t  o f  t h e  a l t e r n a t i v e s  a n a l y s i s :  
whether  a n  a l t e r n a t i v e  need o n l y  be a v a i l a b l e  t o  someone f o r  f u l f i l -  
l i n g  t h e  b a s i c  p r o j e c t  p u r p o s e ,  o r  w h e t h e r  it f u r t h e r  mus t  b e  

Z V a i l a b l ~  ~~ -- a p e  'carrt.-ffttdereWi&e+zeta&&askhe 
l a t e r  d i s c u s s i o n  o f  a c t u a l  a l t e r n a t i v e s  i n d i c a t e s ,  I b e l i e v e  
Pyramid h a s  f a i l e d  t o  overcome t h e  p re sumpt ion  t h a t  t h e r e  a r e  
ava  i l a b l e  a l t e r n a t i v e s .  

*/ I n  i d e n t i f y i n g  a s p e c i f i c  p r o j e c t  pur$ose h e r e ,  I am v iewing  - 
t h e  p r o j e c t  a c t i v i t y  g e n e r i c a l l y ,  r a t h e r  t h a n  r e f e r r i n g  t o  
Pyramid 1 s a c t u a l  p r o p o s a l .  A s  d i s c u s s e d  i n  t h e  f o l l o w i n g  
s e c t i o n ,  a n  a l t e r n a t i v e  c a p a b l e  o f  s a t i s f y i n g  t h e  b a s i c  
p r o j e c t  p u r p o s e  need n o t  b e  a v a i l a b l e  to t h e  a p p l i c a n t .  



The r e g u l a t i o n  d o e s  n o t  d e f i n e  " a v a i l a b l e n .  The i n t e r p r e t a t i o n  
f o l l o w e d  by EPA and  t h e  NE C o r p s  i n  t h e  p a s t  is t h a t  a n  a l t e r n a t i v e  
need n o t  be a v a i l a b l e  t o  t h e  a p p l i c a n t . * /  I b e l i e v e  t h a t  c o n t i d e r -  
a t i o n s  of  t h e  o v e r a l l  i n t e g r i t y  o f  t h e  3 0 4  program a n d  t h e  g o a l s  
of  t h e  CWA s t r o n g l y  f a v o r  c o n t i n u i n g  t o  i n t e r p r e t  t h e  g u i d e l i n e s  
t o  mean t h a t  a n  a l t e r n a t i v e  is " a v a i l a b l e "  i f  it c o u l d  s a t i s f y  t h e  
b a s i c  p r o j e c t  p u r p o s e .  

The r e g u l a t i o n  s t a t e s  t h a t  * [ i ]  f  it is o t h e r w i s e  a  p r a c t i c a b l e  
a l t e r n a t i v e ,  a n  a r e a  n o t  p r e s e n t l y  owned by t h e  a p p l i c a n t  which 
c o u l d  r e a s o n a b l y  be o b t a i n e d ,  u t i l i z e d ,  expanded  or managed i n  
o r d e r  t o  f u l f i l l  t h e  b a s i c  p r o j e c t  p u r p o s e  o f  t h e  p r o p o s e d  a c t i v i t y  
may b e  c o n s i d e r e d . "  4 0  C.F.R. S 2 3 0 . 1 0 ( a ) ( 2 ) .  Pyramid a r g u e s  t h a t  
t h i s  l a n g u a g e  c l e a r l y  means t h a t  t h e  a p p l i c a n t  mus t  r e a s o n a b l y  b e  
able  to. o b t a i n ,  u t i l i z e  , e x p a n d ,  or manage s u c h  o t h e r  area. I n  
making i t s  a r g u m e n t ,  Pyramid a s sumes  t h e  v e r y  meaning wh ich  is i n  
q u e s t i o n .  The l a n g u a g e  does n o t  s a y  e x p l i c i t l y  t h a t  -- t h e  a p p l i c a n t  
must  be a b l e  t o  o b t a i n ,  u t i l i z e ,  expand ,  or manage t h e  a l t e r n a t i v e  
a r e a .  I n s t e a d ,  t h e  r e g u l a t i o n  e m p h a s i z e s  t h e  c a p a b i l i t y  o f  a  s i t e  
( e v e n  i f  gwned by a n o t h e r )  to  f u l f i l l  i n  some f a s h i o n  t h e  b a s i c  
p r o j e c t  p u r p o s e .  

Pyramid a t t e m p t s  t o  f i n d  s u p p o r t  f o r  its p o s i t i o n  i n  t h e  p r e a m b l e  
t o  t h e  r e g u l a t i o n s .  Whi le  t h e  p reamble  d o e s  c o n t a i n  some l a n g u a g e  
c o n s i s t e n t  w i t h  P y r a m i d ' s  r e a d i n g  , it a l s o  c o n t a i n s  l a n g u a g e  to 
t h e  c o n t r a r y ;  o n  b a l a n c e ,  t h e  p reamble  is i n c o n c l u s i v e .  S i n c e  
n e i t h e r  t h e  r e g u l a t i o n  n o r  t h e  p r e a m b l e  c l e a r l y  states w h e t h e r  
* a v a i l a b i l i t y m  is t o  be v iewed f rom t h e  p e r s p e c t i v e  o f  t h e  p r o j e c t  
or  t h e  a p p l i c a n t , * * /  EPA s h o u l d  r e s o l v e  t h e  a m b i g u i t y  i n  f a v o r  o f  
p a s t  p r a c t i c e  a n d t h e  b a s i c  p u r p o s e  o f  s e c t i o n  ,404 of  t h e  A c t ,  
which is t o  c o n s e r v e  w e t l a n d s  ( a n d  o t h e r  w a t e r s  o f  t h e  U.S.) .  

*/ See, f o r  example  , t h e  F e b r u a r y  1 9 ,  1985  t e l e p h o n e  memorandum - 
of t h e  NE Corps  d i s c u s s i n g  t h e  imminent  d e n i a l  o f  P y r a m i d ' s  
p e r m i t :  " W e  a r e  i n t e r p r e t i n g  r e g u l a t i o n s  t h e  way w e  a l w a y s  
h a v e ,  i .e., p r a c t i c a b l e  a l t e r n a t i v e s  are t h o s e  a v a i l a b l e  f o r  
t h e  p u r p o s e  o f  t h e  a c t i v i t y . "  

**/ Nor are t h e  two c a s e s  on which Pyramid rel ies t o  s u p p o r t  its in-  - 
t e r p r e t a t i o n  o f  " a v a i l a b i l i t y w  p e r s u a s i v e .  N e i t h e r  case h o l d s  
what  Pyramid a r g u e s  i t  h o l d s  and  b o t h  are d i s t i n g u i s h a b l e  f a c-  
t u a l l y .  Both  c a s e s  i n v o l v e d  j u d i c i a l  r e v i e w s  of  f i n a l  p e r m i t  . 
d e c i s i o n s  u n d e r  t h e  d e f e r e n t i a l  " a r b i t r a r y  and  c a p r i c i o u s "  
s t a n d a r d  of  r e v i e w ,  and  n e i t h e r  s p e c i f i c a l l y  l i m i t e d  t h e  r a n g e  
o f  r e a s o n a b l e  i n t e r p r e t a t i o n s  o f  t h e  g u i d e l i n e s .  



S t r o n g  p o l i c y  c o n s i d e r a t i o n s  f a v o r  i n t e r p r e t i n g  t h e  g u i d e l i n e s  t o  
mean t h a t  t h e  a v a i l a b i l i t y  and f e a s i b i l i t y  o f  a l t e r n a t i v e s  are to 
be  viewed from t h e  p e r s p e c t i v e  o f  t h e  b a s i c  p r o j e c t  p u r p o s e  r a t h e r  
t h a n  s t r i c t l y  from t h e  a p p l i c a n t ' s  p e r s p e c t i v e .  T h i s  i n t e r p r e t a -  
t i o n  b e s t  s e r v e s  t h e  g u i d e l i n e s 1  g o a l  of  a v o i d i n g  t h e  u n n e c e s s a r y  
d e s t r u c t i o n  of w e t l a n d s .  I t  e n s u r e s  t h a t  t h e  f i l l i n g  o f  w e t l a n d s  
w i l l  n o t  be a u t h o r i z e d  a s  l o n g  a s  t h e  p u b l i c  need ( i .e . ,  t h e  b a s i c  
p r o j e c t  p u r p o s e )  c a n  be  s e r v e d  a t  an  e n v i r o n m e n t a l l y  p r e f e r a b l e  
s i t e . * /  - 
To a c c e p t  Pyramid ' s  i n t e r p r e t a t i o n ,  l i m i t i n g  t h e  c o n s i d e r a t i o n  of 
a l t e r n a t i v e s  to  o n l y  t h o s e  a v a i l a b l e  to  t h e  a p p l i c a n t ,  would un- 
r e a s o n a b l y  skew t h e  a n a l y s i s  i n  f a v o r  of  f i l l i n g  w e t l a n d s .  I t  
would mean, f o r  example ,  t h a t  a n  a l t e r n a t i v e  which is e n t i r e l y  
c a p a b l e  of a c c o m p l i s h i n g  t h e  p r o j e c t  p u r p o s e  and a v o i d i n g  t h e  w e t -  
l a n d  loss  would be e l i m i n a t e d  from c o n s i d e r a t i o n  i f  t h e  a p p l i c a n t  
c a n n o t  o b t a i n  i t ,  t h u s  d e f e a t i n g  t h e  c e n t r a l  p u r p o s e  of  t h e  
s e c t i o n  404 program. 

The s c o p e  of a l t e r n a t i v e s  unde r  t h e  g u i d e l i n e s  is d i r e c t l y  a n a l o g o u s  
to  t h e  s c o p e  of a l t e r n a t i v e s  unde r  t h e  N a t i o n a l  Env i ronmen ta l  
P o l i c y  A c t  (NEPA). ( S e e  t h e  preamble  to t h e  p r o p o s a l  f o r  t h e  r e v i s e d  
g u i d e l i n e s ,  44 Fed Reg. 54224,  September  1 8 ,  1979) .  I n d e e d ,  NEPA 
r e q u i r e s  t h a t  f e d e r a l  r e g u l a t i o n s  and p o l i c i e s  b e  i n t e r p r e t e d  and 
a d m i n i s t e r e d  i n  a c c o r d a n c e  w i t h  NEPA p o l i c i e s .  42 U.S.C. S4332(1 ) .  
NEPA c l e a r l y  manda te s  c o n s i d e r a t i o n  of a l t e r n a t i v e s  beyond t h e  
c o n t r o l  of t h e  p r o j e c t  p roponen t .  Cf. NRDC v. Morton,  458 F.2d 827 
( D . C . C i r .  1972) .  The Counc i l  on  ~ G i r o r u n e n t a l  Q u a l i t y  (CEQ) d i r e c t l y  
a d d r e s s e d  t h e  s c o p e  of  a l t e r n a t i v e s  i s s u e  when a s k e d  i f  a n  EIS 
p r e p a r e d  i n  c o n j u n c t i o n  w i t h  a n  a p p l i c a t i o n  f o r  a  p e r m i t  o r  
o t h e r  f e d e r a l  a p p r o v a l  must  a d d r e s s  a l t e r n a t i v e s  o u t s i d e  t h e  
c a p a b i l i t y  o f  t h e  a p p l i c a n t .  CEQ r e p l i e d  by a f f i r m i n g  t h a t  NEPA 
r e q u i r e s  t h e  c o n s i d e r a t i o n  of  a l l  a l t e r n a t i v e s  which a r e  r e a s o n a b l e ,  
" w h e t h e r  o r  n o t  t h e  p r o p o n e n t  or a p p l i c a n t  l i k e s  or  is i t s e l f  
c a p a b l e  o f  c a r r y i n g  o u t  a  p a r t i c u l a r  a l t e r n a t i v e . "  ( 4 0  Most Asked 
Q u e s t i o n s  o n  NEPA R e g u l a t i o n s ;  46 Fed. Reg. 18026,  18027 (1981)  1. 
I t  would be anomalous i n d e e d  i f  a n  EIS ( a n d  EPA r e q u e s t e d  t h a t  t h e  

*/ Pyramid m i s t a k e n l y  a r g u e s  t h a t  c o n s t r u i n g  a v a i l a b i l i t y  t o  - 
a p p l y  o n l y  t o  t h e  b a s i c  p r o j e c t  p u r p o s e  r e s u r r e c t s  t h e  so- 
c a l l e d  " n e c e s s a r y  test" which was d e l e t e d  from p roposed  
s e c t i o n  2 3 0 . 1 0 ( e )  ( t h e  f o r e r u n n e r  o f  t h e  f i n a l  w a t e r  depen- 
dency  t e s t  i n  s e c t i o n  230 .10(a)  ( 3 )  ). T h a t  t e s t  would have  
r e q u i r e d ,  i n  cases where where t h e r e  were no  a l t e r n a t i v e s ,  
t h a t  a p e r m i t  b e  d e n i e d  i f  t h e  p e r m i t t i n g  agency  conc luded  
t h a t  t h e r e  was no p u b l i c  need  f o r  t h e  proposed  p r o j e c t .  In-  
t e r p r e t i n g  a v a i l a b i l i t y  t o  a p p l y  o n l y  t o  t h e  b a s i c  p r o j e c t  
p u r p o s e  d o e s  n o t  r e q u i r e  a n  e v a l u a t i o n  o f  whether  t h e  p u b l i c  
needs  t h e  p r o j e c t .  R a t h e r ,  i t  assumes,  a s  I have  h e r e ,  t h a t  
t h e  need e x i s t s ,  and a s k s  o n l y  whe the r  t h e  need can  be  s a t i s -  
f i e d  a t  a  l o c a t i o n  o t h e r  t h a n  a  we t l and .  



Corps  p r e p a r e  one  i n  t h i s  c a s e )  found t h a t  t h e r e  were f e a s i b l e  
a l t e r n a t i v e s  to a  we t l and  f i l l  p r o j e c t  o n l y  to  have t h o s e  same 
a l t e r n a t i v e s  d i s c a r d e d  a t  t h e  404 p e r m i t  s t a g e  because  t h e y  were 
" u n a v a i l a b l e n  f r o m  t h e  a p p l i c a n t ' s  narrow p e r s p e c t i v e .  

- R e q u i r i n g  a l t e r n a t i v e s  t o  be  a v a i l a b l e  t o  t h e  p e r m i t  a p p l i c a n t  
i n  e f f e c t  s h i f t s  t h e  burden  t o  t h e  r e g u l a t o r y  a g e n c i e s  to  p r o v e  
t h a t  a l t e r n a t i v e s  which o t h e r w i s e  may b e  p r a c t i c a b l e  are a v a i l a b l e  
to t h e  a p p l i c a n t .  I n  e v a l u a t i n g  a n  a p p l i c a n t ' s  a t t e m p t s  to r e b u t  
t h e  p r e s u m p t i o n ,  EPA would b e  f o r c e d  to a s c e r t a i n  what t h e  a p p l i -  
c a n t  was o r  was n o t  a b l e  to d o ,  whe the r  c e r t a i n  r e a l  e s t a t e  was o r  
was n o t  on t h e  m a r k e t ,  what d o e s  or d o e s  n o t  c o n s t i t u t e  a  r e a s o n a b l e  
b u s i n e s s  r i s k  f o r  t h a t  a p p l i c a n t ,  and so f o r t h ,  based  on  informa-  
t i o n  s o l e l y  w i t h i n  t h e  knowledge and c o n t r o l  of t h e  a p p l i c a n t .  
Moreover ,  i f  a n  a p p l i c a n t  c h o o s e s  n o t  to p r o v i d e  s u f f i c i e n t  i n f o r -  
m a t i o n ,  i t  may be n e a r l y  i m p o s s i b l e  t o  u n r a v e l  t h e  t a n g l e  of 
r e a l  e s t a t e  and f i n a n c i a l  t r a n s a c t i o n s  t h a t  may have a b e a r i n g  on  
t h e  i s s u e .  

I n  t h i s  c a s e ,  f o r  example,  t h e  r e c o r d  c o n t a i n s  c o n f l i c t i n g  informa-  
t i o n  c o n c e r n i n g  whe the r  and when t h e  Nor th  A t t l e b o r o u g h  s i t e  (see 
d i s c u s s i o n  below) was a v a i l a b l e  to Pyramid.  I n  o r d e r  to r e c o n c i l e  
t h e s e  i n c o n s i s t e n c i e s ,  EPA s e n t  a  l e t t e r  t o  Pyramid o n  November 
1 8 ,  1985 r e q u e s t i n g  s p e c i f i c  i n f o r m a t i o n  c o n c e r n i n g  P y r a m i d ' s  
" e n t r y "  t o  t h e  m a r k e t ,  how it  c o n d u c t e d  i ts  e v a l u a t i o n s ,  what was 
a v a i l a b l e  and when, etc. pyramid r e f u s e d  t o  respond t o  EPA's 
s p e c i f i c  q u e s t i o n s ,  and  i n s t e a d  r e f e r r e d  EPA t o  P y r a m i d ' s  ea r l i e r  
s u b m i s s i o n s .  I n  a d d i t i o n  to  c o n f l i c t i n g  s t a t e m e n t s  c o n c e r n i n g  
t h e  Nor th  A t t l e b o r o u g h  s i t e ,  Pyramid p r o v i d e d  v i r t u a l l y  no i n f o r m a t i o n  
a b o u t  t h e  a v a i l a b i l i t y  of o t h e r  sites. A s  t h i s  c a s e  d e m o n s t r a t e s ,  
t h e  p re sumpt ion  becomes unworkable  as  a p r a c t i c a l  m a t t e r  i f  
a v a i l a b i l i t y  i s  e v a l u a t e d  o n l y  from t h e  a p p l i c a n t ' s  p e r s p e c t i v e .  
The w a t e r  dependency t es t ,  i n  t u r n ,  is r e n d e r e d  mean ing le s s .  

A d m i t t e d l y ,  i t  w i l l  n o t  a lways  b e  e a s y  f o r  t h e  r e g u l a t o r y  a g e n c i e s  
to  d e t e r m i n e  t h e  a v a i l a b i l i t y  of a l t e r n a t i v e s  t o  s a t i s f y  t h e  b a s i c  
p r o j e c t  purpose .  T h i s  approach  n e v e r t h e l e s s  p o s e s  f a r  f ewer  prob-  
l e m s  t h a n  t h e  approach  a d v o c a t e d  by Pyramid. The re  a r e  ways o f  
e v a l u a t i n g  a v a i l a b i l i t y  fo r  t h e  b a s i c  p r o j e c t  pu rpose  t h a t  d o  n o t  
depend e n t i r e l y  o n  what t h e  a p p l i c a n t  is w i l l i n g  to  d i s c l o s e .  
P u b l i c  comments o n  a  p e r m i t  a p p l i c a t i o n  c a n  p r o v i d e  u s e f u l  i n f o r -  
mat ion .  The agency  c a n  h i r e  a c o n s u l t a n t  to do  a  m a r k e t  a n a l y s i s  
o r  m a r k e t  s u r v e y ,  a s  t h e  NE Corps  d i d  i n  t h i s  c a s e .  F o r  many 
p r o j e c t s ,  a n  EIS w i l l  be  t h e  v e h i c l e  f o r  g a t h e r i n g  s u b s t a n t i a l  
i n f o r m a t i o n  o n  a l t e r n a t i v e s  a v a i l a b l e  to  s a t i s f y  t h e  b a s i c  p r o j e c t  
pu rpose .  F rom t h i s  i n f o r m a t i o n ,  t h e  a g e n c i e s  c a n  e v a l u a t e  whe the r  
a n  a p p l i c a n t  h a s  r e b u t t e d  t h e  presumption.:/ The u s e f u l n e s s  o f  a n  

*/ F o r  example,  The N E  Corps  p r e p a r e d  a n  EIS i n  c o n n e c t i o n  w i t h  a  - 
4 0 4  p e r m i t  a p p l i c a t i o n  f o r  t .he  Nor th  Haven Mall .  E x t e n s i v e  
i n f o r m a t i o n  was d e v e l o p e d  o n  a l t e r n a t i v e s  -- f a r  more e x t e n s i v e  
t h a n  e x i s t s  i n  t h i s  c a s e .  ( T h a t  p e r m i t  was u l t i m a t e l y  d e n i e d ,  
s i n c e  t h e  p r o j e c t  was found n o t  to be  i n  t h e  p u b l i c  i n t e r e s t . )  



EIS is s u b s t a n t i a l l y  d i m i n i s h e d  i f  a l t e r n a t i v e s  d i s c l o s e d  i n  t h e  
EIS c a n n o t  b e  c o n s i d e r e d  i n  t h e  404 p e r m i t  p r o c e e d i n g  b e c a u s e  t h e y  
a r e  n o t  a v a i l a b l e  t o  t h e  a p p l i c a n t .  

The i n t e r p r e t a t i o n  of t h e  a l t e r n a t i v e s  t es t  to  a p p l y  t o  t h e  p r o j e c t  
r a t h e r  t h a n  to  t h e  a p p l i c a n t  need  n o t  work a n  undue h a r d s h i p  on ap- 
p l i c a n t s .  Where up l and  a l t e r n a t i v e s  e x i s t  which c o u l d  s a t i s f y  t h e  
p r o j e c t  p u r p o s e ,  i t  is a p p r o p r i a t e  f o r , t h e  p r e s u m p t i o n  t o  s t a n d  f i r m  
i n  f o r c i n g  t h e  up l and  a l t e r n a t i v e s  to  be  chosen  ( p r o v i d e d  t h e y  a r e  
less e n v i r o n m e n t a l l y  damag ing ) ,  Whi le  t h i s  may r e s u l t  i n  a  p a r t i c u l a r  
a p p l i c a n t ' s  i n a b i l i t y  t o  p u r s u e  i ts  p a r t i c u l a r  p r o j e c t ,  t h e  o v e r a l l  
p u r p o s e  o f  t h e  A c t  is f u r t h e r e d . * /  P a r t i c u l a r l y  where  ( a s  h e r e )  a  
w e t l a n d  h a s  b e e n  p u r c h a s e d  w e l l  after t h e  e f f e c t i v e  date  of  t h e  
g u i d e l i n e s ,  t h e  d e n i a l  o f  a  p e r m i t  i n  s u c h  c i r c u m s t a n c e s  is j u s t i -  
f i a b l e .  The d e v e l o p e r  t a k e s  t h e  r i s k  t h a t  a  p e r m i t  to  f i l l  may b e  
d e n i e d ,  s i n c e  t h e r e  is no  r i g h t  t o  f i l l  we t lands .** /  - 
F o r  t h e  r e a s o n s  s t a t e d  a b o v e ,  I b e l i e v e  t h a t  t h e  4 0 4 ( b ) ( l )  g u i d e-  
l i n e s  r e q u i r e  t h a t  a n  a p p l i c a n t ,  i n  order t o  r e b u t  t h e  a l t e r n a t i v e s  
p r e s u m p t i o n ,  m u s t  d e m o n s t r a t e  t h a t  t h e r e  are no a l t e r n a t i v e s  
a v a i l a b l e  t o  s a t i s f y  t h e  b a s i c  p r o j e c t  p u r p o s e ,  w i t h o u t  r e g a r d  t o  
w h e t h e r  a l t e r n a t i v e s  a r e  a v a i l a b l e  to t h a t  a p p l i c a n t .  I n  t h i s  c a s e ,  
t h e r e  c l e a r l y  a r e  a l t e r n a t i v e s  a v a i l a b l e  t o  s a t i s f y  t h e  b a s i c  
p r o j e c t  p u r p o s e ,  a s  d e s c r i b e d  below. I n  a d d i t i o n ,  a lso a s  d i s -  
c u s s e d  be low,  e v e n  i f  a l t e r n a t i v e s  were r e q u i r e d  to  be  a v a i l a b l e  
to  t h e  a p p l i c a n t ,  I b e l i e v e  t h a t  Pyramid h a s  f a i l e d  t o  r e b u t  t h e  
p r e s u m p t i o n  t h a t  s u c h  a l t e r n a t i v e s  e x i s t e d  a t  t h e  t i m e  Pyramid was 
i n  a  p o s i t i o n  to  o b t a i n  o t h e r  sites. 

3. P r a c t i c a b l e  A l t e r n a t i v e s  t o  F i l l i n g  Sweedens Swamp 

I n  e v a l u a t i n g  w h e t h e r  Pyramid  h a s  overcome t h e  p r e s u m p t i o n  t h a t  
t h e r e  a r e  p r a c t i c a b l e  ( i . e . ,  f e a s i b l e  and  a v a i l a b l e )  a l t e r n a t i v e s  
t o  t h e  d i s c h a r g e ,  a t t e n t i o n  h a s  f o c u s e d  p r i m a r i l y  o n  a  s i t e  l o c a t e d  
a p p r o x i m a t e l y  t h r e e  m i l e s  n o r t h  i n  Nor th  A t t l e b o r o u g h ,  M a s s a c h u s e t t s ,  

*/ Where w e t l a n d s  a r e  l e s s  e x p e n s i v e  to  p u r c h a s e  t h a n  u p l a n d s ,  - 
P y r a m i d ' s  i n t e r p r e t a t i o n  c o u l d  r e s u l t  i n  e n c o u r a g i n g  more 
m a r g i n a l  compan ie s  to a t t e m p t  to  d e v e l o p  w e t l a n d  a r e a s .  Per-  
m i t s  would be  more l i k e l y  t o  be  g r a n t e d ,  s i n c e  s u c h  compan ie s  
would b e  less a b l e  to  compete  i n  t h e  m a r k e t  f o r  u p l a n d  si tes 
and c o u l d ,  t h e r e f o r e ,  d e m o n s t r a t e  t h a t  t h e r e  were n o  p r a c t i c a b l e  
a l t e r n a t i v e s  o p e n  to them. C l e a r l y ,  t h i s  is n o t  d e s i r a b l e .  I n  
a d d i t i o n ,  Pyramid's,interpretation p e n a l i z e s  t h e  d e v e l o p e r  who 
a v o i d s  w e t l a n d s  i n  f a v o r  o f  a n  u p l a n d  s i t e ,  o n l y  t o  d i s c o v e r  
t h a t  a c o m p e t i t o r ' s  p e r m i t  f o r  t h e  f i l l i n g  of  a  w e t l a n d  s i t e  
i s  g r a n t e d  b e c a u s e  t h e  u p l a n d  s i t e  is a l r e a d y  " t a k e n . "  

**/ C e r t a i n l y  Pyramid c a n  c l a i m  n o  h a r d s h i p  i n  t h i s  c a s e .  When - 
Pyramid a c q u i r e d  c o n t r o l  o v e r  Sweedens Swamp, t h e  S ta te  had 
a l r e a d y  d e n i e d  a  s t a t e  p e r m i t  t o  f i l l  t h e  w e t l a n d s .  Pyramid 
was f u l l y  c o g n i z a n t  o f  t h e  r i s k s  a s s o c i a t e d  w i t h  a n  a t t e m p t  t o  
d e v e l o p  t h i s  s i te .  



b e c a u s e  more i n f o r m a t i o n  e x i s t s  a b o u t  t h i s  s i t e  t h a n  o t h e r  sites. 
However, my proposed  d e t e r m i n a t i o n  d i d  n o t  l i m i t  t h e  i n q u i r y  t o  
t h e  Nor th  A t t l e b o r o u g h  s i t e ,  and  t h e  r e c o r d  c o n t a i n s  i n f o r m a t i o n  
o n  o t h e r  sites a s  w e l l .  Based on t h e  r e c o r d ,  I f i n d  t h a t  Sweedens 
Swamp is n o t  t h e  o n l y  s i t e  a v a i l a b l e  which c a n  s a t i s f y  t h e  b a s i c  
p r o j e c t  p u r p o s e  of  r e t a i l  s h o p p i n g ,  a s  w e l l  a s  t h e  more s p e c i f i c  
p r o j e c t  p u r p o s e  o f  a  r e g i o n a l  shopp ing  m a l l  o f f e r i n g  q u a l i t y  me-  
r c h a n d i s e .  The f o l l o w i n g  i s  a d i s c u s s i o n  o f  some o f  t h e s e  a l t e r n a -  
t i v e s .  

a .  N o r t h  A t t l e b o r o u a h  S i t e  

The Nor th  A t t l e b o r o u g h  s i t e  is l o c a t e d  immed ia t e ly  s o u t h  o f  t h e  
i n t e r c h a n g e  o f  U.S. Route  1 a n d  1-295, a p p r o x i m a t e l y  t h r e e  m i l e s  
n o r t h  o f  Sweedens Swamp o n  Route  1. I t  is a p p r o x i m a t e l y  57  a c r e s  
i n  s i z e  and  is zoned f o r  commercial use .  N e w  England Development,  
Inc .  ( f o r m e r l y  S t a t e  p r o p e r t i e s  o f  N e w  E n g l a n d ) ,  c u r r e n t l y  c o n t r o l s  
t h e  s i t e ,  on  which it p l a n s  t o  b u i l d  a  r e g i o n a l  shopp ing  m a l l  
o f f e r i n g  625 ,000  s q u a r e  f e e t  o f  l e a s a b l e  a r e a  and anchored  by 
t h r e e  " q u a l i t y "  d e p a r t m e n t  s t o r e s . * /  - 
Pyramid i n c l u d e d  a n  e v a l u a t i o n  of  t h e  N o r t h  A t t l e b o r o u g h  s i t e  
i n  i ts  J u l y ,  1984 404 p e r m i t  a p p l i c a t i o n .  Pyramid had r e j e c t e d  t h e  
s i t e ,  c o n c l u d i n g  t h a t  i t  w a s  n o t  a  p r a c t i c a b l e  a l t e r n a t i v e  to 
b u i l d i n g  i ts  m a l l  a t  Sweedens Swamp.**/ S e v e r a l  commenters t o  t h e  
NE Corps ,  i n c l u d i n g  EPA, e x p r e s s e d  the b e l i e f  t h a t  t h e  N o r t h  A t t l e -  
borough s i t e  s h o u l d  be c o n s i d e r e d  a  p r a c t i c a b l e  a l t e r n a t i v e  due  t o  

*/ I f i n d  no  b a s i s  to  c o n c l u d e ,  a s  Pyramid a s s e r t s ,  t h a t  N e w  - 
England Development is m e r e l y  t r y i n g  t o  l e v e r a g e  Pyramid i n t o  
a j o i n t  p a r t n e r s h i p  a t  t h e  Sweedens Swamp s i t e  by p r e t e n d i n g  
t o  be  i n t e r e s t e d  i n  b u i l d i n g  a t  t h e  Nor th  A t t l e b o r o u g h  s i t e .  
N e w  England Development h a s  a c q u i r e d  c o n t r o l  o v e r  t h e  s i t e ,  
o b t a i n e d  a  zon ing  c h a n g e ,  a p p l i e d  f o r  a  v a r i e t y  o f  p e r m i t s ,  
and comple ted  a  l e n g t h y  e n v i r o n m e n t a l  impac t  r e p o r t .  Noth ing  
i n  t h e  r e c o r d  i n d i c a t e s  t h a t  a l l  o f  t h i s  a c t i v i t y  is a  c h a r a d e .  
Moreover ,  N e w  England Development a p p e a r s  to  have  a  w e l l - e s t a b -  
l i s h e d  p r e s e n c e  i n  N e w  England.  

**/ P y r a m i d ' s  d e s c r i p t i o n  of  t h e  s i t e  was n o t  v e r y  a c c u r a t e .  Fo r  - 
example ,  Pyramid s t a t e d  t h a t  t h e r e  were 30 acres o f  v e g e t a t e d  
w e t l a n d s  p r e s e n t ,  a c c o r d i n g  t o  v a r i o u s  maps and con£  i rmed by 
P y r a m i d ' s  " i n d e p e n d e n t  i n v e s t i g a t i o n . "  I n  f a c t ,  a c c o r d i n g  t o  
i n v e s t i g a t i o n s  by EPA, FWS, and  NE Corps  e x p e r t s ,  less t h a n  one  
acre o f  w e t l a n d s  e x i s t s  a t  t h e  s i t e .  I n  a d d i t i o n ,  Pyramid s t a t e d  
t h a t  i n s t a l l a t i o n  of a  sewer sys t em t o  s e r v i c e  t h e  s i t e  ( c o u p l e d  
w i t h  t h e  need  t o  p u r c h a s e  a d j a c e n t  p r o p e r t y )  would be p r o h i b i t i v e l y  
e x p e n s i v e .  A c t u a l l y ,  a  sewer s y s  t e m  had a l r e a d y  b e e n  i n s t a l l e d  
by t h e  p r o p e r t y  owner. F i n a l l y ,  Pyramid s t a t e d  t h a t  t w o- t h i r d s  
of  t h e  s i t e  was zoned r e s i d e n t i a l ,  whe reas  o n l y  37% o f  t h e  
s i t e  was so zoned. 



i t s  s i z e ,  t h e  s m a l l  amount of  w e t l a n d s  p r e s e n t ,  a n d  i t s  l o c a t i o n  
w i t h i n  t h e  t r a d e  a r e a  to be s e r v e d  by P y r a m i d ' s  p r o j e c t .  S i n c e  

' t h a t  t i m e  t h e  r e c o r d  h a s  been supp lemen ted  w i t h  a d d i t i o n a l ,  and  
c o n f l i c t i n g ,  i n f o r m a t i o n .  

F e a s i b l i l i t y  o f  t h e  Nor th  A t t l e b o r o u g h  A l t e r n a t i v e  

A s  a  g e n e r a l  m a t t e r ,  a n  a p p l i c a n t ' s  s u b m i s s i o n  of i n f o r m a t i o n  
c l e a r l y  w i t h i n  i t s  e x p e r t i s e  is n o r m a l l y  a c c e p t e d  by t h e  Agency. 
Where t h e  i n f o r m a t i o n  seems q u e s t i o n a b l e ,  i l l o g i c a l ,  o r  i n  c o n f l i c t  
w i t h  o t h e r  a v a i l a b l e  i n f o r m a t i o n ,  however ,  EPA must  e x e r c i s e  i t s  
i n d e p e n d e n t  judgment  to  d e t e r m i n e  w h e t h e r  t h e  p r e s u m p t i o n  h a s  b e e n  
c l e a r l y  r e b u t t e d .  The p r e p o n d e r a n c e  o f  e v i d e n c e  i n  t h e  a d m i n i s t r a -  
t i v e  r e c o r d  i n  t h i s  c a s e  shows t h a t  t h e  N o r t h  A t t l e b o r o u g h  s i t e  
c a n  s a t i s f y  t h e  b a s i c  p r o j e c t  p u r p o s e  o f  p r o v i d i n g  r e t a i l  shopp ing .  
The s i t e  is l a r g e ,  i t  is p r o p e r l y  zoned w i t h  t h e  n e c e s s a r y  i n f r a -  
s t r u c t u r e ,  and  i t  is l o c a t e d  w i t h i n  a d e f i n e d  t r a d e  a r e a .  I n  
a d d i t i o n ,  a s  d i s c u s s e d  be low,  t h e  s i te  a l s o  s a t i s f i e s  a  more spe-  
c i f i c  p u r p o s e  of  a  r e g i o n a l  s h o p p i n g  m a l l  o f f e r i n g  " q u a l i t y "  or  
" f a s h i o n y o r i e n t e d t '  merchand i se  . New England Development h a s  pro-  
v i d e d  i n f o r m a t i o n  c o n f i r m i n g  t h a t  t h e  Nor th  A t t l e b o r o u g h  s i t e  is 
v i a b l e  to s u p p o r t  a  r e g i o n a l  m a l l .  The NE Corps '  i n d e p e n d e n t  
c o n s u l t a n t ,  Wi l l i am Badger ,  r e a c h e d  t h e  same c o n c l u s i o n  i n  h i s  
J a n u a r y  1985 a n a l y s i s , * /  a s  d i d  t h e  NE Corps  i n  its May 1985 " r i s k  
a n a l y s i s "  of  t h i s  a l t e r n a t i v e  s i t e .  

Pyramid h a s  p r e s e n t e d  v a r i o u s  t e c h n i c a l  c r i t e r i a  which i t  a s s e r t s  
must  be  s a t i s f i e d  i n  o r d e r  f o r  a  s i t e  t d  be  c a p a b l e  o f  s u p p o r t i n g  
a r e g i o n a l ,  f a s h i o n- o r i e n t e d  s h o p p i n g  m a l l .  I n  P y r a m i d ' s  v i ew ,  
o n l y  t h e  Sweedens Swamp s i t e  c a n  meet t h e s e  c r i t e r i a .  While d i s -  
a g r e e i n g  t h a t  t h e  a l t e r n a t i v e s  t es t  r e q u i r e s  P y r a m i d ' s  c r i t e r i a  to  
be  m e t ,  I c o n c l u d e  t h a t  t h e  Nor th  A t t l e b o r o u g h  s i t e  s a t i s f i e s  
most of  t h o s e  c r i t e r i a  and ,  more i m p o r t a n t l y ,  c a n  s u p p o r t  a  v i a b l e  
shopp ing  m a l l .  

Pyramid s t a t e s  t h a t  t h e  s i t e  is  t o o  s m a l l  t o  s u p p o r t  a  shopp ing  
m a l l .  Pyramid p r o p o s e s  t o  b u i l d  a  t w o- l e v e l  s t r u c t u r e  p r o v i d i n g  
a p p r o x i m a t e l y  700 ,000  s q u a r e  f e e t  o f  l e a s a b l e  f l o o r  a r e a  ( a n d  
a s s o c i a t e d  r o a d s  and  p a r k i n g )  on  a b o u t  49 a c r e s  a t  t h e  Sweedens 

*/ Pyramid h a s  q u e s t i o n e d  M r .  Badger '  s independence ,  a r g u i n g  t h a t  - 
h i s  c o n c l u s i o n s  s h o u l d  be r e j e c t e d  b e c a u s e  o f  a l e t t e r  h e  sub-  
s e q u e n t l y  wrote to  t h e  Region  s u p p o r t i n g  t h e  i n i t i a t i o n  of  t h e  
4 0 4 ( c )  p r o c e s s .  I f i n d  t h e r e  is no  r e a s o n  to  b e l i e v e  t h a t  M r .  
Badger  d i d  n o t  c o n d u c t  a n  o b j e c t i v e  a n a l y s i s  o r  t h a t  h i s  c o n c l u-  
s i o n s  were i m p r o p e r l y  i n f l u e n c e d .  Indeed  P y r a m i d ' s  c o n s u l t a n t ,  
HSG/Gould A s s o c i a t e s ,  s t a t e d ,  " I t  a p p e a r s  t h a t  M r .  Badger  conduc ted  
a  v e r y  even- handed a n a l y s i s . .  . . I assume t h a t  M r .  B a d g e r ' s  
s u p p o r t  f o r  EPA's 4 0 4 ( c )  a c t i o n  f lowed from h i s  c o n c l u s i o n  t h a t  
t h e  Nor th  A t t l e b o r o u g h  s i t e  w a s  p r a c t i c a b l e ,  n o t  v i c e  v e r s a .  
H i s  l e t t e r  to EPA was w r i t t e n  a p p r o x i m a t e l y  7 months  a f t e r  he  
c o m p l e t e d  h i s  a n a l y s i s  f o r  t h e  Corps.  



Swamp s i t e .  N e w  England Development p r o p o s e s  to  b u i l d  a  two- leve l  
s t r u c t u r e  p r o v i d i n g  625 ,000  s q u a r e  feet  of l e a s a b l e  f l o o r  a r e a  
( a n d  a s s o c i a t e d  r o a d s  and  p a r k i n g )  o n  a p p r o x i m a t e l y  4 4  a c r e s  a t  
t h e  Nort.. A t t l e b o r o u g h  si te.  The p roposed  s q u a r e  f o o t a g e  and s i z e  
of t h e  " f o o t p r i n t n  of e a c h  deve lopmen t  are r o u g h l y  e q u i v a l e n t ;  
t h u s  it c a n n o t  be  s a i d  t h a t  t h e  N o r t h  A t t l e b o r o u g h  s i t e  is  t o o  
s m a l l .  Even i f  t h e y  were n o t  so close i n  s i z e ,  I b e l i e v e  t h a t  t h e  
Nor th  A t t l e b o r o u g h  s i t e  i s  l a r g e  enough to  s u p p o r t  a  r e g i o n a l  
m a l l .  I base t h i s  c o n c l u s i o n  on  t h e  Badger  r e p o r t  and on 
i n f o r m a t i o n  s u b m i t t e d  d u r i n g  t h e  comment p e r i o d  c o n c e r n i n g  t h e  
v i a b i l i t y  of s i t e s  s u p p o r t i n g  s h o p p i n g  m a l l s  w i t h  h i g h e r  d e n s i t y  
c o n f i g u r a t i o n s  ( d e s c r i b e d  f u r t h e r ,  below). 

Pyramid a lso r e j e c t e d  t h e  N o r t h  A t t l e b o r o u g h  s i t e  b e c a u s e  it is 
"too f a r  n o r t h n  of t h e  p r i m a r y  t r a d e  area it had d e l i n e a t e d .  Even 
a c c e p t i n g  P y r a m i d ' s  d e l i n e a t i o n  o f  t h e  p r i m a r y  t r a d e  a r e a ,  I f i n d  
pyramid I s  a r g u m e n t s  u n c o n v i n c i n g  on  t h i s  p o i n t  a s  w e l l .  The s i t e ,  
l o c a t e d  n e a r  t h e  g e o g r a p h i c  center_ofSyramFbl_s  trade area, h - - - 
~ ~ ~ ~ ~ ~ r e e ~ i ~ e s ~ n o r t h ~ o i ~ e e d e n s  Swamp. Accord ing  to Pyramid s 
own c o n s u l t a n t ,  HSG/Gould A s s o c i a t e s ,  t h e  s i t e  is o n l y  s i x  m i n u t e s  
( d r i v i n g  t ' i m e )  f u r t h e r  f rom t h e  d e n s e l y  p o p u l a t e d  s e c t i o n s  of  t h e  
t r a d e  a r e a .  I t  is s t i l l  w i t h i n  a  15-20 m i n u t e  d r i v e  f rom t h e  f a r -  
t h e s t  ( i .e . ,  s o u t h e r n )  f r i n g e  of t h e  t r a d e  a r e a ,  and  it is a mere 
t w o  m i l e s  west of  I n t e r s t a t e  95. M r .  Badger  s t a t e s  i n  h i s  a n a l y s i s  
f o r  t h e  Corps  t h a t  t h e  l o c a t i o n  o f  t h e  N o r t h  A t t l e b o r o u g h  s i t e  is 
" a l m o s t  i d e a l n  f rom a m a r k e t  p o i n t  o f  view. The m a r k e t i n g  a n a l y s i s  
c o n d u c t e d  f o r  N e w  England  Development  r e a c h e s  a s imilar  c o n c l u s i o n .  
Thus ,  I f i n d  t h a t  t h e  r e c o r d  shows t h a t  t h e  N o r t h  A t t l e b o r o u g h  
s i t e  is a v i a b l e  l o c a t i o n  f o r  a s h o p p i n g  mall of  t h i s  t y p e .  

F u r t h e r ,  Pyramid a r g u e s  t h a t  t h e  N o r t h  A t t l e b o r o u g h  s i t e  is n o t  v i s -  
i b l e  f rom 1- 95 a n d  t h e r e f o r e  w i l l  be u n a b l e  t o  a t t r a c t  s u f f i c i e n t  
s h o p p e r s .  F i r s t ,  i t  s h o u l d  b e  n o t e d  t h a t  t h e  Nor th  A t t l e b o r o u g h  
s i t e  is l o c a t e d  on  a n  i n t e r s t a t e  highway (1-295) .  The Badger  
r e p o r t  n o t e s  t h a t  v i s i b i l i t y  f r o m  1-295 a n d  U.S. Rou te  1 is e x c e l-  
l e n t .  Badger  a l s o  c o n c l u d e s  t h a t  v i s i b i l i t y  i n  g e n e r a l  is n o t  a n  
" o v e r l y  i m p o r t a n t "  c o n s i d e r a t i o n .  "Access ,  c l o s e n e s s  to  m a r k e t ,  
and  p o t e n t i a l  to  c r e a t e  a  p o i n t  of d e s t i n a t i o n  f o r  b u y e r s  is more 
i m p o r t a n t . "  Both  Pyramid and  New England  Development have  i d e n t -  
i f i e d  a  s t r o n g  "needn  w i t h i n  t h e  a r e a  f o r  d e p a r t m e n t- s t o r e  t y p e  
m e r c h a n d i s e .  I t  is t h e r e f o r e  r e a s o n a b l e  to  c o n c l u d e  t h a t  t h e  
m a r k e t  c a n  s u p p o r t  a  m a l l  which  s e r v e s  d e s t i n a t i o n  shoppers-and--  
does -  < e ~ m & t r a & n ~  e r r m i 3 3  g-way t r a v e l =  b o u n d  f o r  
o t h e r  a c t i v i t i e s  i n  o t h e r  l o c a t i o n s .  I n t e r e s t e d  s h o p p e r s  c o u l d  
p re sumab ly  l o c a t e  t h e  m a l l  e v e n  i f  i t  were n o t  v i s i b l e  f rom a n y  
h i g  hway . 
Pyramid a s s e r t s  t h a t  highway a c c e s s  t o  t h e  Nor th  A t t l e b o r o u g h  s i t e  
is poor. B a d g e r ,  by  c o n t r a s t ,  s t a t e s  t h a t  t h e  l o c a t i o n  p r o v i d e s  
" e x c e l l e n t "  r o a d  a c c e s s  v i a  1- 95,  Rou te  1, Rou te  l A ,  and  1-295. 
Whi le  t h e  l a t t e r  r o a d s  a r e  c u r r e n t l y  less w e l l  t r a v e l e d  t h a n  1-95, 
Badger  c o n c l u d e s  t h a t  a m a l l  a t  t h e  Nor th  A t t l e b o r o u g h  s i t e  w i l l  
c r e a t e  its own t r a f f i c  by p r o v i d i n g  its own draw.  N e w  England 



Deve lopmen t ' s  c o n s u l t a n t ,  R e a l t y  Development  R e s e a r c h ,  I n c . ,  s i m i l a r l y  
c o n c l u d e s  t h a t  t h e  s i t e  e n j o y s  good  a c c e s s  w i t h i n  t h e  t r a d e  a r e a .  

I n  some of i ts  l a t e r  s u b m i s s i o n s ,  Pyramid  s t a t es  t h a t  o n e  o f  t h e  
< 

main  r e a s o n s  i t  r e j e c t e d  t h e  N o r t h  A t t l e b o r o u g h  s i t e  was b e c a u s e  
of  i m p r o p e r  z o n i n g  ( a t  t h e  t i m e  it was e v a l u a t i n g  t h e  s i t e ) .  
However, i n  i ts O c t o b e r  1984  s u p p l e m e n t  t o  i t s  404 p e r m i t  a p p l i c -  
a t i o n ,  Pyramid  s t a t e s  q u i t e  c l e a r l y  t h a t  t h e  s i t e  was n o t  r e j e c t e d  
b e c a u s e  of  its i m p r o p e r  z o n i n g .  Pyramid  e x p l a i n e d  t h a t  " [ m l o s t  
l a r g e  r e g i o n a l  s h o p p i n g  c e n t e r  sites h a v e  z o n i n g ,  i n f r a s t r u c t u r e  
and  e n v i r o n m e n t a l  c o n s t r a i n t s  a t  l e a s t  as  s e v e r e  as  t h o s e  a f f e c t i n g  
t h e  N o r t h  A t t l e b o r o u g h  I s i t e .  Had t h e  ... l o c a t i o n  b e e n  a c c e p t a b l e ,  
t h i s  s i t e  would h a v e  w a r r a n t e d  o u r  a t t e n t i o n  as a p r a c t i c a b l e  a l t e r -  
n a t i v e . .  . ." The z o n i n g  o f  t h e  s i t e  h a s ,  t h r o u g h  N e w  Eng l and  Develop-  
m e n t ' s  e f f o r t s ,  b e e n  changed  t o  accommodate  a r e g i o n a l  s h o p p i n g  
m a l l .  

I n  s u p p o r t  o f  i ts  claims t h a t  t h e  l o c a t i o n  o f  t h e  N o r t h  A t t l e b o r o u g h  
s i t e  is u n ' a c c e p t a b l e ,  Pyramid  asserts t h a t  n o  d e p a r t m e n t  stores a r e  
w i l l i n g  ts l o c a t e  t h e r e ,  a s  e v i d e n c e d  by  a h i s t o r y  o f  p a s t  d e v e l o p-  
ment  f a i l u r e s .  Pyramid a l s o  s t a t ed  t h a t  b e f o r e  a c q u i r i n g  Sweedens  
Swamp it t r i e d  t o  p e r s u a d e  d e p a r t m e n t  stores to locate a t  a n o t h e r  
s i t e  i n  t h e  a r e a . * /  The Badge r  r e p o r t ,  a s  w e l l  a s  N e w  Eng l and  Devel-  
o p m e n t ' s  f e a s i b i l T t y  a n a l y s i s ,  c o n v i n c e  m e  t h a t  w i t h  t h e  c u r r e n t  
m a r k e t  s t r e n g t h ,  p a s t  d e v e l o p m e n t  f a i l u r e s  are n o t  c o n c l u s i v e .  
S i n c e ,  a s  b o t h  d e v e l o p e r s  i n s i s t ,  a s t r o n g  m a r k e t  " need"  f o r  t h i s  
t y p e  o f  s h o p p i n g  m a l l  e x i s t s ,  i f  t h e  Sweedens  Swamp s i t e  were n o t  
a v a i l a b l e  f o r  d e v e l o p m e n t  b e c a u s e  o f  env i ' ronmenta l  c o n s i d e r a t i o n s ,  
i t  is d i f f i c u l t  t o  b e l i e v e  t h a t  d e p a r t m e n t  stores would n o t  locate 
a t  t h e  N o r t h  A t t l e b o r o u g h  s i t e .  The  l e t te rs  f rom d e p a r t m e n t  
stores which were s u b m i t t e d  by  b o t h  Pyramid  and  N e w  Eng l and  Devel-  
opment  a r e  i n c o n c l u s i v e ,  s u g g e s t i n g  t h a t  t h e  stores are w a i t i n g  
to  see which  s i t e  w i l l  m a t e r i a l i z e  f i r s t .  Moreove r ,  t h e r e  may 
w e l l  be o t h e r  " q u a l i  t y "  d e p a r t m e n t  stores i n t e r e s t e d  i n  l o c a t i n g  
a t  e i t h e r  s i t e .  

F i n a l l y ,  Pyramid and  o t h e r s  u r g e  r e j e c t i o n  o f  t h e  N o r t h  A t t l e b o r o u g h  
s i t e  d u e  to  v a r i o u s  p r a c t i c a l  p r o b l e m s ,  i n c l u d i n g  t r a f f i c  and  water 
q u a l i t y  c o n c e r n s ,  t h e  p r o x i m i t y  o f  a n  e l e m e n t a r y  s c h o o l ,  and  p u b l i c  
o p p o s i t i o n  to  t h e  p r o j e c t .  Any l a r g e  d e v e l o p m e n t  is  l i k e l y  t o  p o s e  
d i f f i c u l t i e s  t h a t  w i l l  r e q u i r e  t i m e ,  money, a n d  p r o p e r  p l a n n i n g  t o  

*/ EPA r e q u e s t e d  P y r a m i d ,  i h  t h e  November 1 8 ,  1 9 8 5  i n f o r m a t i o n  - 
r e q u e s t ,  to  document  i ts  claims t h a t  it  tr ied t o  p e r s u a d e  de-  
p a r t m e n t  stores to  locate a t  a s i t e  o t h e r  t h a n  Sweedens  Swamp. 
Pyramid r e f u s e d  to  r e s p o n d  to  t h i s  r e q u e s t  f o r  i n f o r m a t i o n ,  
r e f e r r i n g  EPA t o  items i t  had  a l r e a d y  s u b m i t t e d .  The r e c o r d  
d o e s  n o t  c o n t a i n  s u p p o r t  f o r  P y r a m i d ' s  a s s e r t i o n .  



overcome,  and t h e  Nor th  A t t l e b o r o u g h  s i t e  is no e x c e p t i o n .  Some 
s p e c i f i c  concerns  r a i s e d  by Pyramid and o t h e r s  a r e  a d d r e s s e d  i n  more 
d e t a i l  i n  Appendix .Dm Here, I w i l l  s i m p l y  n o t e  t h a t  many of  t h e  
d i f f i c u l t i e s  a t  t h e  N o r t h  A t t l e b o r o u g h  s i t e  a l s o  c o n f r o n t e d  Pyramid 
a t  t h e  Sweedens Swamp s i t e ,  i n c l u d i n g  w a t e r  q u a l i t y ,  f l o o d i n g ,  and 
t r a f f i c  c o n c e r n s ,  and t h e  p r o x i m i t y  o f  a n  e l e m e n t a r y  s c h o o l .  
P u b l i c  s u p p o r t  and o p p o s i t i o n  e x i s t  a t  b o t h  sites. Pyramid was n o t  
daun ted  by t h e s e  d i f f i c u l t i e s  a t  t h e  Sweedens Swamp s i te ,  and i t  is 
h a r d  t o  u n d e r s t a n d  why t h e s e  problems loom s o  l a r g e  f o r  Pyramid 
when it e v a l u a t e s  t h e  Nor th  A t t l e b o r o u g h  s i te .  While i s s u e s  have 
been r a i s e d  i n  t h e  p u b l i c  comments on  t h e  d r a f t  e n v i r o n m e n t a l  impact  
r e p o r t  f o r  t h e  Nor th  A t t l e b o r o u g h  m a l l  p r o j e c t ,  a t  t h i s  j u n c t u r e  it 
a p p e a r s  t h a t  t h e s e  problems a r e  s o l v a b l e  and w i l l  be a d d r e s s e d  i n  
t h e  c o u r s e  of t h e  f i n a l  e n v i r o n m e n t a l  impact  r ev iew by t h e  S t a t e .  

A s  t h e  d i s c u s s i o n  above d e m o n s t r a t e s ,  t h e  r e c o r d  s u p p o r t s  t h e  
c o n c l u s i o n  t h a t  t h e  N o r t h  A t t l e b o r o u g h  s i t e  is f e a s i b l e  f o r  t h e  
b a s i c  p r o j e c t  purpose  o f  r e t a i l  s h o p p i n g ,  and f o r  a  more s p e c i f i c  
purpose  of a  r e g i o n a l  shopp ing  m a l l  o f f e r i n g  q u a l i t y  merchandise .  
Whether t h e  Nor th  A t t l e b o r o u g h  s i t e  is t h e  - best s i t e  w i t h i n  t h e  
t r a d e  a r e a  is n o t  t h e  i s s u e .  I n  Pyramid ' s  v iew,  t h e  Sweedens Swamp 
s i t e  is  by f a r  t h e  p r e f e r r e d  s i t e  ( w i t h  i t s  " e x c e l l e n t n  l o c a t i o n ,  
a c c e s s ,  and '  v i s i b i l i t y ) .  The a l t e r n a t i v e s  test ,  however,  r e q u i r e s  
o n l y  t h a t  o t h e r  s i tes  be f e a s i b l e ,  n o t  t h a t  t h e y  be e q u a l l y  d e s i r -  
a b l e .  Based o n  t h e  r e c o r d  I f i n d  t h a t  Pyramid h a s  n o t  m e t  its 
burden t o  show t h a t  Sweedens Swamp is t h e  o n l y  f e a s i b l e  a l t e r n a t i v e .  

A v a i l a b i l i t y  o f  t h e  Nor th  A t t l e b o r o u q h  A l t e r n a t i v e  

The Nor th  A t t l e b o r o u g h  s i t e  is c e r t a i n l y  a v a i l a b l e  t o  s a t i s f y  t h e  
b a s i c  p r o j e c t  purpose .  Another  m a l l  d e v e l o p e r  h a s  a c q u i r e d  c o n t r o l  
o v e r  numerous p a r c e l s  o f  p r o p e r t y  and p l a n s  to  d e v e l o p  t h e  s i t e  ' 

f o r  r e t a i l  shopp ing  s i m i l a r  i n  t y p e  and s i z e  as t h a t  proposed f o r .  
Sweedens Swamp. The s i t e  h a s  been a v a i l a b l e  f o r  t h i s  purpose  s i n c e  
w e l l  b e f o r e  t h e  N E  Corps '  p e r m i t  d e c i s i o n .  Moreover,  e v e n  i f  
a l t e r n a t i v e s  were e v a l u a t e d  from t h e  a p p l i c a n t ' s  p o i n t  o f  v iew,  I 
f i n d  two s e p a r a t e  b a s e s  f o r  c o n c l u d i n g  t h a t  Pyramid h a s  n o t  over-  
come t h e  p resumpt ion  of  a v a i l a b l e  a l t e r n a t i v e s . * /  

F i r s t ,  Pyramid h a s  made c o n f l i c t i n g  s t a t e m e n t s  c o n c e r n i n g  t h e  
a v a i l a b i l i t y  of  t h e  Nor th  A t t l e b o r o u g h  s i t e  a t  t h e  t i m e  i t  was 
making i t s  d e c i s i o n  to l o c a t e  a  m a l l  i n  t h e  a r e a .  I n  i t s  p e r m i t  
a p p l i c a t i o n  and supp lement  and i n  s u b s e q u e n t  m e e t i n g s  w i t h  t h e  NE 
Corps  and EPA, Pyramid s t a t e d  o n l y  t h a t  it had r e j e c t e d  t h e  s i t e  

I f  a l t e r n a t i v e s  a r e  e v a l u a t e d  from t h e  p e r s p e c t i v e  o f  t h e  a p p l i -  
c a n t ,  a n o t h e r  q u e s t i o n  a r i s e s :  When must t h e  a l t e r n a t i v e  be 
a v a i l a b l e ?  I t  is d i f f i c u l t  to  f a s h i 0 n . a  ha rd  and f a s t  r u l e  
which would b e s t  s e r v e  t h e  g u i d e l i n e s  ' g o a l  of p r e s e r v i n g  
w e t l a n d s .  Indeed ,  Pyramid h a s ,  o v e r  t i m e ,  a r g u e d  d i f f e r e n t  
p o s i t i o n s  o n  t h i s  i s s u e .  Under t h e  c i r c u m s t a n c e s  of  t h i s  c a s e ,  
I b e l i e v e  it is r e a s o n a b l e  to e v a l u a t e  a v a i l a b i l i t y  a t  t h e  t i m e  
Pyramid was i n  a  p o s i t i o n  t o  o b t a i n  o t h e r  sites. 



f o r  f e a s i b i l i t y  r e a s o n s ,  n o t  b e c a u s e  it had been  u n a v a i l a b l e .  I n  
J u l y  and Augus t ,  1985 ,  Pyramid p a r t n e r  J o h n  B e r s a n i  c o n f i r m e d  t h a t  
t h e  Nor th  A t t l e b o r o u g h  s i t e  - was a v a i l a b l e  t o  Pyramid ,  a n d  t h a t  
Pyramid had r e j e c t e d  t h e  s i te  d u e  to  i ts  l o c a t i o n .  S e e  - The Bos ton  
Globe ,  J u l y  29,  1985 ,  p .16;  - The Bos ton  H e r a l d ,  Augus t  26,  1985 ,  p.26. 
T h a t  s t a t e m e n t  was l a t e r  c o n t r a d i c t e d  i n  a n  a f f i d a v i t  f i l e d  by - 
M r .  B e r s a n i  i n  t h e  l i t i g a t i o n  d e s c r i b e d  i n  S e c t i o n  I1 above.  I n  
h i s  a f f i d a v i t ,  f i l e d  Sep tember  1 6 ,  1985 ,  M r .  B e r s a n i  s t a t e d  t h a t  
Pyramid had n o t  begun t o  i n v e s t i g a t e  and  a n a l y z e  t h e  t r a d e  a r e a  
u n t i l  " a p p r o x i m a t e l y  Sep tember  1983" and  t h a t  t h e r e f o r e  t h e  s i t e  
had been  u n a v a i l a b l e .  

The r e c o r d  i n d i c a t e s  t h a t  N e w  England  Development began  a c q u i r i n g  
c o n t r o l  o v e r  p r o p e r t y  a t  t h e  Nor th  A t t l e b o r o u g h  s i t e  i n  J u l y ,  1983 ,  
and comple t ed  i t s  a c q u i s i t i o n s  i n  F e b r u a r y ,  1984. The r e c o r d  is  
n o t  c l e a r  when Pyramid began  i ts  i n v e s t i g a t i o n s  o f  t h e  a r e a  and  
made i t s  v a r i o u s  b u s i n e s s  d e c i s i o n s  c u l m i n a t i n g  i n  i t s  a c q u i r i n g  
c o n t r o l  o v e r  Sweedens Swamp i n  l a t e  1983  or  e a r l y  1984. I t  d o e s  
a p p e a r  from s t a t e m e n t s  made by P y r a m i d ' s  p r e d e c e s s o r ,  t h e  D e B a r t o l o  
C o r p o r a t i o n ,  and  by  N e w  England  Development ,  t h a t  it is s t a n d a r d  
p r a c t i c e  f ~ r  t h e  r e t a i l  deve lopmen t  i n d u s t r y  t o  s t a y  a b r e a s t  o f  
a c t i v i t i e s  and  m a r k e t  t r e n d s  i n  a r e a s  of i n t e r e s t ,  w e l l  i n  advance  
o f  making s i t e  a c q u i s i t i o n s .  I n  i ts November 1 8 ,  1985  l e t t e r  t o  
Pyramid ,  EPA a t t e m p t e d  t o  g a i n  a  b e t t e r  u n d e r s t a n d i n g  of when 
Pyramid " e n t e r e d  t h e  m a r k e t "  by a s k i n g  d e t a i l e d  q u e s t i o n s  c o n c e r n i n g  
P y r a m i d ' s  c o n t a c t s  w i t h  r e a l t o r s ,  d e p a r t m e n t  s tores ,  D e B a r t o l o ,  
and v a r i o u s  p r o p e r t y  owners .  Pyramid i n i t i a l l y  r e f  used  t o  answer  
t h e s e  s p e c i f i c  q u e s t i o n s .  When r e q u e s t e d  by EPA to  r e c o n s i d e r  
i ts  r e f u s a l ,  Pyramid r e sponded  o n  Decembek 1 7 ,  1985  t h a t ,  w i t h  
r e s p e c t  t o  t h e  e x i s t e n c e  o f  f u r t h e r  or  more d e t a i l e d  i n f o r m a t i o n  
a b o u t  t h e  p r o j e c t  and a l t e r n a t e  sites, "... t h e r e  is n o  f u r t h e r  or  
more d e t a i l e d  i n f o r m a t i o n .  I t  s i m p l y  d o e s  n o t  e x i s t . "  I n  d e t e r m i n i n g  
w h e t h e r  Pyramid h a s  r e b u t t e d  t h e  p r e s u m p t i o n ,  I m u s t  e v a l u a t e  t h e  
c r e d i b i l i t y  o f  t h e  i n f o r m a t i o n  t h a t  h a s  been  s u b m i t t e d .  Pyramid 
h a s  i n  t h e  p a s t  made i n a c c u r a t e  s t a t e m e n t s  a b o u t  t h e  c h a r a c t e r  of 
t h e  N o r t h  A t t l e b o r o u g h  s i t e  (see p a g e  3 4 ,  s u p r a ) ,  and  c o n f l i c t i n g  
s t a t e m e n t s  a b o u t  its a v a i l a b i l i t y .  Pyramid f u r t h e r  h a s  r e f u s e d  t o  
p r o v i d e  i n f o r m a t i o n  so t h a t  I c o u l d  r e a c h  a n  i n d e p e n d e n t  judgment  
o f  when it e n t e r e d  t h e  m a r k e t .  I n  w e i g h i n g  a l l  o f  t h e  i n f o r m a t i o n ,  
I c o n c l u d e  t h a t  Pyramid h a s  n o t  overcome t h e  p r e s u m p t i o n  t h a t  t h e  
N o r t h  A t t l e b o r o u g h  s i t e  was a v a i l a b l e  to Pyramid.  

A s e c o n d  b a s i s  f o r  c o n c l u d i n g  t h a t  Pyramid  h a s  n o t  overcome t h e  
p r e s u m p t i o n  is t h a t  u n d e r  t h e  p a r t i c u l a r  f a c t s  i n  t h i s  c a s e ,  Pyra-  
m i d  o u g h t  t o  be bound by t h e  a l t e r n a t i v e s  t h a t  were a v a i l a b l e  t o  
i ts  a f f i l i a t e ,  A t t l e b o r o  M a l l ,  I n c .  

On March 1 3 ,  1985 ,  t h e  s t a t e  Depar tment  o f  E n v i r o n m e n t a l  Q u a l i t y  
E n g i n e e r i n g  ( D E Q E )  g r a n t e d  a  s t a t e  p e r m i t  ( a  S u p e r c e d i n g  O r d e r  of  
C o n d i t i o n s )  t o  A t t l e b o r o  M a l l ,  I n c . ,  a n  a f f i l i a t e  of Pyramid ,  f o r  
t h e  f i l l i n g  of  Sweedens Swamp. T h i s  d e c i s i o n  f o l l o w e d  a  l e n g t h y  
a d j u d i c a t o r y  h e a r i n g ,  i n  which o n e  o f  t h e  i s s u e s  was w h e t h e r  A t t l e -  
b o r o  M a l l ,  I n c .  m u s t  f i l e  a new n o t i c e  of  i n t e n t  w i t h  t h e  l o c a l  



C o n s e r v a t i o n  Commission b e c a u s e  i t  was n o t  t h e  o r i g i n a l  a p p l i c a n t  
and  b e c a u s e  t h e  p l a n s  s u b m i t t e d  w i t h  t h e  o r i g i n a l  n o t i c e  of i n t e n t  
had  been  r e v i s e d  by Pyramid.*/ Pyramid a r g u e d  t h a t  i ts  new p r o p o s a l  
t o  b u i l d  a  shopp ing  m a l l  s h o u l d  be t r e a t e d  US a  c o n t i n u a t i o n  and 
improvement of  t h e  e a r l i e r  m a l l  p r o p o s a l s  made by Mugar and  DeBar- 
t o l o . * * /  The DEQE a g r e e d  w i t h  Pyramid and  r u l e d  t h a t  a s u c c e s s o r  
i n  i n t e r e s t  c o u l d  s u b s t i t u t e  i t s e l f  f o r  t h e  p r i o r  owner  and  c o n t i n u e  
i n .  t h e  p r o c e e d i n g s  w i t h o u t  f i l i n g  a  new n o t i c e  of  i n t e n t .  

P y r a m i d ' s  c l a i m  t h a t  i t  s h o u l d  assume t h e  r i g h t s  of  t h e  o r i g i n a l  
a p p l i c a n t  f o r  t h e  s t a t e  p e r m i t  meant  t h a t  P y r a m i d ' s  p r o p o s a l  was 
e v a l u a t e d  by t h e  S t a t e  unde r  r e g u l a t i o n s  t h a t  had b e e n  i n  f o r c e  
a t  t h e  t i m e  of t h e  o r i g i n a l  p e r m i t  a p p l i c a t i o n ,  r a t h e r  t h a n  u n d e r  
t h e  more s t r i n g e n t  r e g u l a t i o n s  which t o o k  e f f e c t  i n  1983. Undoubtedly ,  
t h e  s t a t e  p e r m i t  would n o t  have  been  g r a n t e d  u n d e r  t h e  new r e g u l a t i o n s ,  
s i n c e  t h e y  p r o h i b i t  t h e  f i l l i n g  o f  more t h a n  5000 s q u a r e  f e e t  of 
b o r d e r i n g  v e g e t a t e d  wet lands.***/  - 310 C.M.R. 10.55. T h i s  f a c t  was 
acknowledged by t h e  S t a t e  i n  i t s  f i n a l  d e c i s i o n .  

N o w  t h a t  i t  h a s  s e c u r e d  t h e  s t a t e  p e r m i t  ( w i t h o u t  which it would 
n o t  be e n t i t l e d  t o  a f e d e r a l  p e r m i t ,  see 3 3  C.F.R. S 3 2 0 . 4 ( j ) )  by 
s t a n d i n g  i n  t h e  s h o e s  o f  its p r e d e c e s s o r ,  Pyramid w i s h e s  t o  s t e p  
o u t  of  t h o s e  s h o e s  and  be t r e a t e d  a s  a n  e n t i r e l y  new e n t i t y  f o r  

The o r i g i n a l  n o t i c e  of  i n t e n t  was f i l e d  by t h e  Mugar Group,  
I n c . / F e d e r a t e d  Stores R e a l t y ,  I n c .  i n  March, 1979. The local  
C o n s e r v a t i o n  Commiss ion ' s  a p p r o v a l  o f  t h e  p r o j e c t  was a p p e a l e d  
t o  DEQE. Dur ing  t h e  a p p e a l  p r o c e s s ,  Mugar conveyed  o w n e r s h i p  
o f  t h e  Sweedens Swamp s i t e  to A t t l e b o r o  Mall, I n c . ,  t h e n  a n  
a f f i l i a t e  of t h e  Edward J. DeBartolo C o r p o r a t i o n .  I n  A p r i l ,  
1982 DEOE i s s u e d  a  S u p e r c e d i n g  O r d e r  t o  Attleboro Mall, Inc . !  
d e n y i n g  t h e  p r o j e c t .  S u b s e q u e n t  t o  t h e  d e n i a l ,  Pyramid  o b t a i n e d  
c o n t r o l  o f  Attleboro Mall, I n c .  and  p u r s u e d  a c h a l l e n g e  o f  t h e  
DEQE d e n i a l  t h r o u g h  a n  a d j u d i c a t o r y  h e a r i n g .  

** /  I n  c o n t r a s t ,  when D e B a r t o l o  c o n t r o l l e d  Attleboro M a l l ,  I n c . ,  - 
t h e  c o r p o r a t i o n  a r g u e d  t h a t  i ts  p r o j e c t  was a  - new p r o p o s a l  
and  t h a t  t h e  S t a t e  s h o u l d  allow it to  s e e k  a n  new p e r m i t  f rom 
t h e  l o c a l  C o n s e r v a t i o n  Commission r a t h e r  t h a n  h o l d i n g  a h e a r i n g  
t i e d  t o  t h e  d e n i a l  o f  Mugar ' s  a p p l i c a t i o n .  Once Pyramid ac-  
q u i r e d  c o n t r o l  o f  Attleboro M a l l ,  I n c . ,  t h e  c o r p o r a t i o n  changed 
i t s  p o s i t i o n  and  a r g u e d  t h a t  it s h o u l d  s u c c e e d  t o  t h e  r i g h t s  of 
t h e  o r i g i n a l  a p p l i c a n t ,  and  t h a t  i t  wished  to  p u r s u e  i t s  appea l -  
based on a  new p r o p o s a l  b u t  w i t h o u t  s t a r t i n g  o v e r  a t  t h e  l o c a l  
l e v e l .  

***/ Pyramid p r o p o s e s  t o  f i l l  a p p r o x i m a t e l y  1 , 4 0 0 , 0 0 0  s q u a r e  f e e t  - 
o f  b o r d e r i n g  v e g e t a t e d  w e t l a n d s .  



p u r p o s e s  o f  t h e  a l t e r n a t i v e s  a n a l y s i s  unde r  f e d e r a l  r e g u l a t i o n s . * * /  - 
S i n c e  Pyramid a c q u i r e d  t h e  r i g h t s  o f  i ts  p r e d e c e s s o r ,  i t  o u g h t  
a l s o  t o  be bound by t h e  o b l i g a t i o n s  of  i t s  p r e d e c e s s o r  - i n c l u d i n g  
t h e  o b l i g a t i o n  to c h o o s e  a n  up land  a l t e r n a t i v e .  Under t h e  p a r t i c u -  
l a r  c i r c u m s t a n c e s  i n  t h i s  c a s e ,  I b e l i e v e  t h a t  a l t e r n a t i v e s  a v a i l -  
a b l e  to  A t t l e b o r o  M a l l ,  I n c .  w h i l e  it was u n d e r  t h e  c o n t r o l  o f  
b o t h  DeBar to lo  and  Pyramid s h o u l d  be c o n s i d e r e d .  

During t h e  p e r i o d  t h a t  At t leboro  M a l l ,  I n c .  h a s  b e e n  i n  e x i s t e n c e  
and  h a s  been  a c t i v e l y  engaged  i n  p l a n s  t o  b u i l d  a  s h o p p i n g  m a l l  a t  
Sweedens Swamp, t h e  N o r t h  A t t l e b o r o u g h  s i t e  was a v a i l a b l e  f o r  
p u r c h a s e  p r i o r  t o  N e w  England  Deve lopmen tus  a c q u i s i t i o n  o f  c o n t r o l  
o v e r  t h e  s i t e .  The r e c o r d  i n d i c a t e s  t h a t  t h e  D e B a r t o l o  C o r p o r a t i o n  
e x p r e s s e d  a n  i n t e r e s t  i n  t h e  s i te  to  a  l o c a l  r e a l t o r  who w a s  o f f e r -  
i n g  i t ,  b u t  d i d  n o t  p u r s u e  a n  a c q u i s i t i o n .  Under t h e s e  c i rcum-  
s t a n c e s ,  I c a n n o t  c o n c l u d e  t h a t  Pyramid h a s  m e t  i ts burden  of  
p r o v i n g  t h a t  t h e  N o r t h  A t t l e b o r o u g h  s i t e  was n o t  a v a i l a b l e  to  
A t t l e b o r o  Mall, I n c .  

i i i .  Summary -,.. T -' 

ag,i?+2:-. ;. 
I n  c o n c l u s i o n ,  I b e l i e v e ,  b a s e d  o n  t h e  r e c o r d ,  t h a t  Pyramid h a s  
f a i l e d  t o  overcome t h e  p r e s u m p t i o n  t h a t  t h e  Nor th  A t t l e b o r o u g h  
s i t e  is a  p r a c t i c a b l e  a l t e r n a t i v e  to  f i l l i n g  Sweedens Swamp. The 
s i t e  is a v a i l a b l e  t o  s e r v e  t h e  b a s i c  p r o j e c t  p u r p o s e  o f  r e t a i l  
s h o p p i n g ,  a s  w e l l  a s  a  more n a r r o w l y  d e f i n e d  p u r p o s e  of  a  r e g i o n a l ,  
q u a l i t y  s h o p p i n g  m a l l .  Even i f  t h e  s i t e  needed  to  b e  a v a i l a b l e  t o  
Pyramid ,  I c o n c l u d e  t h a t  Pyramid h a s  n o t  c l e a r l y  d e m o n s t r a t e d  t h a t  
t h e  s i t e  was u n a v a i l a b l e  t o  it or  its immedia te  p r e d e c e s s o r  i n  i n-  
terest.  

b. O t h e r  A l t e r n a t i v e s  

Comments i n  r e s p o n s e  to my p roposed  d e t e r m i n a t i o n  s u g g e s t e d  t h a t  t h e  
Nor th  A t t l e b o r o u g h  s i t e  is n o t  t h e  o n l y  a l t e r n a t i v e  t o  t h e  d i s c h a r g e  
t o  Sweedens Swamp. O t h e r  s i t e s  d i s c u s s e d  i n  P y r a m i d ' s  p e r m i t  
a p p l i c a t i o n  and  s u p p l e m e n t  t o  its a p p l i c a t i o n  were s u g g e s t e d  f o r  
f u r t h e r  e v a l u a t i o n .  I n  a d d i t i o n ,  a s i t e  i n  Seekonk,  M a s s a c h u s e t t s ,  
h a s  r e c e n t l y  come t o  o u r  a t t e n t i o n  a s  t h e  p roposed  l o c a t i o n  for 
a n o t h e r  r e g i o n a l ,  f a s h i o n  o r i e n t e d  s h o p p i n g  m a l l .  Some of t h e s e  
a l t e r n a t i v e s  are d i s c u s s e d  below. 

Washina ton  P l a z a  S i t e  

One of  t h e  a l t e r n a t i v e s  e v a l u a t e d  and rejected by Pyramid was  t h e  
e x p a n s i o n  o f  a n  e x i s t i n g  f a c i l i t y  a t  t h e  Washington P l a z a  s i t e ,  
l o c a t e d  a t  t h e  j u n c t i o n  of  R o u t e  1 and  High land  Avenue i n  Att leboro,  
n e a r  t h e  i n t e r s e c t i o n  o f  R o u t e s  1 and  1A. The s i t e ,  which is o v e r  
27 a c r e s  i n  s i z e ,  c u r r e n t l y  c o n t a i n s  a s t r i p  shopp ing  c e n t e r .  I t  
is zoned " p l a n n e d  highway b u s i n e s s n ,  a n d  is l o c a t e d  i n  t h e  m i d s t  o f  
a n  u r b a n i z e d  a r e a .  The P l a z a  is o n l y  1 . 2 5  m i l e s  s o u t h  o f  Sweedens 
Swamp and  t h e  i n t e r c h a n g e  o f  Newport Avenue ( R o u t e  1 A )  and  1-95. 

**/ The Newport G a l l e r i a  Group,  a n o t h e r  Pyramid a f f i l i a t e ,  a p p l i e d  - 
f o r  t h e  f e d e r a l  p e r m i t .  On F e b r u a r y  1 0 ,  1985 ,  A t t l e b o r o  M a l l ,  
I n c .  conveyed  t h e  Sweedens Swamp s i t e  to  t h e  Newport G a l l e r i a  
Group i n  exchange  f o r  $10.00. 



A d j a c e n t  t o  t h i s  p a r c e l ,  on  t h e  w e s t ,  is a  l a r g e  t r a c t  ( a p p r o x i m a t e l y  
20- 40 a c r e s )  o f  wooded l a n d ,  p r i m a r i l y  a  mixed Q u e r c u s  a l b a / P i n u s  
s t r o b u s  ( w h i t e  o a k / w h i t e  p i n e )  f o r e s t  o n  a p p a r e n t l y  w e l l- d r a i n e d  
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so i l s .  T h i s  t r a c t  a p p e a r s  t o  p r o v i d e  t h e  p o t e n t i a l  f o r  expand ing  
t h e  w a s h i n g t o n  P l a z a  s i t e ,  a l t h o u g h  it is c u r r e n t l y  zoned " s i n g l e  
f a m i l y  r e s i d e n t i a l  ." 

- Pyramid s t a t e d  i n  i ts a p p l i c a t i o n  t h a t  t h i s  s i t e  is i m p r a c t i c a b l e  
b e c a u s e  i t  s u f f e r s  f rom t h e  same d e f i c i e n c i e s  of a n o t h e r  s i t e  i t  
e v a l u a t e d  (Tr i- Boro  P l a z a ) .  Summarizing t h o s e  d e f i c i e n c i e s  a t  t h e  
Tr i- Boro  P l a z a  s i t e ,  Pyramid a s s e r t e d  t h a t  t h e  cost o f  d e m o l i t i o n  
o f  t h e  e x i s t i n g  s t r u c t u r e s ,  s i t e  e x p a n s i o n ,  and  highway improvements  
would be p r o h i b i t i v e .  Pyramid a l s o  s t a t e d  t h a t  t h e  d e p a r t m e n t  
stores were u n l i k e l y  to  l o c a t e  t h e r e  b e c a u s e  of t h e  p o o r  l o c a t i o n .  

I n  EPA's November 1 8 ,  1 9 8 5 ,  i n f o r m a t i o n  r e q u e s t  t o  Pyramid ,  w e  
s o u g h t  a d d i t i o n a l  i n f o r m a t i o n  on  which  Pyramid b a s e d  i ts  c o n c l u s i o n s ,  
i n c l u d i n g  t h e  e s t i m a t e d  cos ts  of  b u i l d i n g  d e m o l i t i o n ,  highway 
e x p a n s i o n ,  and  t r a f f i c  improvements;  and  a d e s c r i p t i o n  of  t h e  
e f f o r t s  made to  a s c e r t a i n  t h e  a v a i l a b i l i t y  o f  s u r r o u n d i n g  p r o p e r t y .  
The i n q u i r y  c o n c e r n i n g  costs is p a r t i c u l a r l y  i m p o r t a n t  i n  l i g h t  
o f  P y r a m i d ' s  w i l l i n g n e s s  t o  s p e n d  m i l l i o n s  o f  d o l l a r s  t o  c r e a t e  a n  
a r t i f i c i a l  w e t l a n d  i n  o r d e r  t o  o b t a i n  a p e r m i t  t o  f i l l  Sweedens 
Swamp. Pyramid r e f u s e d  to  s u p p l y  a n y  o f  t h i s  i n f o r m a t i o n .  EPA i n  
a  December 6 ,  1 9 8 5  le t te r  r e q u e s t e d  Pyramid t o  r e c o n s i d e r  i t s  ' 

r e f u s a l  t o  answer  EPA's q u e s t i o n s .  I n  h i s  December 1 7 ,  1985 r e s p o n s e ,  
John B e r s a n i  s t a t e d  t h a t  " t h e r e  is no f u r t h e r  or more detailed 
i n f o r m a t i o n .  I t  s i m p l y  d o e s  n o t  e x i s t . " .  

A s  w i t h  t h e  Nor th  A t t l e b o r o u g h  s i t e ,  I r e m a i n  unconv inced  t h a t  t h e  
l o c a t i o n  of  t h e  Washington  P l a z a  s i t e  r e n d e r s  k t  i n f e a s i b l e ,  s i n c e  
i t  is s c a r c e l y  more t h a n  o n e  m i l e  f rom Sweedens Swamp and is l o c a t e d  
n e a r  a n  i n t e r c h a n g e  w i t h  1-95. With r e s p e c t  to  t h e  o t h e r  a l l e g e d  
d e f i c i e n c i e s  o f  t h e  s i t e ,  Pyramid h a s  a s s e r t e d  c o n c l u s i o n s  b u t  
s u b m i t t e d  n o  d e t a i l e d  i n f o r m a t i o n .  Because  Pyramid h a s  n o t  sub-  
s t a n t i a t e d  i t s  c l a i m s  t h a t  d e v e l o p m e n t  o f  t h i s  s i t e  would b e  pro-  
h i b i t i v e l y  e x p e n s i v e ,  I c a n n o t  c o n c l u d e  t h a t  Pyramid h a s  m e t  i ts  
b u r d e n  on  t h i s  i s s u e .  F i n a l l y ,  Pyramid p r o v i d e d  n o  i n f o r m a t i o n  o n  
t h e  a v a i l a b i l i t y  of t h i s  s i t e  and  t h e r e f o r e  h a s  n o t  overcome t h e  
p r e s u m p t i o n  t h a t  t h e  s i t e  is a v a i l a b l e .  

Seekonk S i t e  

The Seekonk s i t e  is a 79 a c r e  p a r c e l  of l a n d  l o c a t e d  o n  t h e  s o u t h e r n  
s i d e  o f  Route  6 i n  Seekonk,  M a s s a c h u s e t t s .  Seekonk is t h e  town on 
t h e  s o u t h e r n  b o r d e r  of  Att leboro,  and  is b o r d e r e d  t o  t h e  west by 
E a s t  P r o v i d e n c e ,  Rhode I s l a n d .  The s i t e  is w i t h i n  a h a l f  m i l e  o f  
I n t e r s t a t e  1 9 5 ,  and  a p p r o x i m a t e l y  f i v e  m i l e s  f rom 1-95 and  s e v e n  t o  
e i g h t  miles from Sweedens Swamp. The s i t e  is c u r r e n t l y  a n  abandoned 
d r i v e - i n  t h e a t e r  and  v a c a n t  l a n d .  

I n  Sep tember ,  1985 ,  a Rhode I s l a n d  d e v e l o p e r ,  Mara thon  Group o f  
Companies ,  I n c . ,  announced  p l a n s  to  b u i l d  a t  t h e  s i t e  a  q u a l i t y  



m e r c h a n d i s e  r e g i o n a l  s h o p p i n g  m a l l  anchored  by t h r e e  d e p a r t m e n t  
s t o r e s .  Marathon c u r r e n t l y  p l a n s  t o  b u i l d  a two- s to ry  s t r u c t u r e  
w i t h  540,000 s q u a r e  f e e t  o f  f loor  s p a c e  ( i n c l u d i n g  s e p a r a t e  c inema,  
commercial  b u i l d i n g ,  and r e s t a u r a n t  s t r u c t u r e s )  c o v e r i n g  35-40 
a c r e s  of  t h e  s i t e .  An e x i s t i n g  Ann & Hope d e p a r t m e n t  s tore  a d j a-  
c e n t  to t h e  s i t e  would be i n c l u d e d  i n  t h e  complex f o r  a  t o t a l  o f  
n e a r l y  800,000 s q u a r e  f e e t  o f  r e t a i l  s p a c e .  

Because M a r a t h o n ' s  p r o j e c t  is a t  a much e a r l i e r  s t a g e  o f  deve lopmen t ,  
t h e  r e c o r d  d o e s  n o t  c o n t a i n  a s  much i n f o r m a t i o n  a s  e x i s t s  o n  t h e  
A t t l e b o r o  and Nor th  A t t l e b o r o u g h  m a l l  p r o p o s a l s .  What is a v a i l a b l e ,  
however ,  i n d i c a t e s  t h a t  t h e  s i t e  is c a p a b l e  o f  s a t i s f y i n g  t h e  b a s i c  
p r o j e c t  p u r p o s e  of  r e t a i l  s h o p p i n g ,  a s  w e l l  a s  t h e  more n a r r o w l y  
d e s c r i b e d  p u r p o s e  of  a  r e g i o n a l ,  q u a l i t y  s h o p p i n g  m a l l .  The s i t e  
i s  l a r g e ,  i t  is p r o p e r l y  zoned ,  and  a d e v e l o p e r  w i t h  o t h e r  m a l l s  
i n  t h e  n o r t h e a s t  h a s  c o n c l u d e d  t h a t  i t s  l o c a t i o n  is s a t i s f a c t o r y  
to  s u p p o r t  a  r e g i o n a l  s h o p p i n g  m a l l .  

Some p o t e n t i a l  p rob lems  w i t h  t h e  s i t e  d o  e x i s t .  I n  p a r t i c u l a r ,  
t r a f f i c  improvements  and i n c r e a s e d  f i r e  and p o l i c e  p r o t e c t  i o n  may 
be  needed ,  and  p o t e n t i a l  d i f f i c u l t i e s  posed  by t h e  p r o x i m i t y  t o  
t h e  Runnins  R i v e r  f l o o d  p l a i n  m u s t  b e  a d d r e s s e d .  ( S i m i l a r  p rob lems  
were overcome b y  Pyramid a t  t h e  A t t l e b o r o  s i t e ) .  D e s p i t e  t h e s e  
p o t e n t i a l  p r o b l e m s ,  t h e  Seekonk P l a n n i n g  Board app roved  Mara thon ' s  
p r o p o s a l  w i t h  a  unanimous v o t e  o n  J a n u a r y  1 4 ,  1986. 

The Seekonk s i t e  is l o c a t e d  i n  t h e  s o u t h e a s t  p o r t i o n  of P y r a m i d ' s  
d e f i n e d  t r a d e  a r e a ;  i n  f a c t ,  it is i n  o n e  of  t h e  m o s t  d e n s e l y  
p o p u l a t e d  s e c t i o n s  o f  t h e  t r a d e  a r e a  a c c o r d i n g  t o  P y r a m i d ' s  1983  
r e t a i l  marke t  a n a l y s i s .  Pyramid s t a t e s  t h a t  t h e  Sweedens Swamp 
s i t e  is t h e  "best" s i t e  w i t h i n  t h e  t r a d e  a r e a .  Again ,  e v e n  i f  
t h a t  is correct,  t h e  a l t e r n a t i v e s  tes t  d o e s  n o t  r e q u i r e  t h a t  a n  
a l t e r n a t i v e  b e  t h e  "best', o n l y  t h a t  i t  b e  f e a s i b l e .  

The Seekonk s i t e  would l i k e l y  s e r v e  a  m a r k e t  t h a t  o v e r l a p s ,  b u t  is  
n o t  i d e n t i c a l  to  t h e  m a r k e t  d e l i n e a t e d  by Pyramid. N e v e r t h e l e s s ,  
I b e l i e v e  it c a n  f a i r l y  be  c o n s i d e r e d  a n  a l t e r n a t i v e  u n d e r  t h e  
g u i d e l i n e s .  The g e o g r a p h i c  s c o p e  of  t h e  a l t e r n a t i v e s  i n q u i r y  
need n o t  be  c o n f i n e d  s o l e l y  t o  P y r a m i d ' s  d e f i n e d  t r a d e  a r e a .  I t  
i s  is r e a s o n a b l e  to i n c l u d e  i n  t h e  a n a l y s i s  a s i t e  w i t h i n  t h e  same 
g e n e r a l  v i c i n i t y  d rawing  o n  o v e r l a p p i n g ,  a l t h o u g h  n o t  i d e n t i c a l ,  
p o p u l a t i o n  a r e a s .  

The Seekonk s i t e  is a v a i l a b l e  now t o  c a r r y  o u t  t h e  b a s i c  p r o j e c t  
pu rpose .  Whether t h e  s i t e  was e v e r  a v a i l a b l e  t o  Pyramid is u n c l e a r .  
I t  a p p e a r s  t h a t  t h i s  p r o p e r t y  i n  Seekonk h a s  b e e n  a v a i l a b l e  f o r  
deve lopment  and  s h o p p i n g  m a l l  c o n s t r u c t i o n  f o r  m o s t  o f  t h e  p e r i o d  
from 1974 to  t h e  p r e s e n t .  The p r o p e r t y  owner  h a s  s t a t e d  t h a t  t h e  
d r i v e - i n  p o r t i o n  of  t h e  s i t e  was u n d e r  l e a s e  s i n c e  1979,  w i t h  t h e  
m o s t  r e c e n t  l e a s e  b e i n g  f rom Sep tember ,  1983  - Sep tember ,  1984. 
A t  t h e  same t i m e ,  however ,  i t  a p p e a r s  t h a t  t h e  p r o p e r t y  was a v a i l -  
a b l e  f o r  s a l e  or  l e a s e .  Accord ing  t o  Armand R i c c i ,  a  r e a l  e s t a t e  
b r o k e r  a c t i v e  i n  t h e  a r e a ,  h e  app roached  t h e  p r o p e r t y  owner o n  
J u n e  1 8 ,  1984 ,  o n  b e h a l f  o f  a c l i e n t  who wanted  t o  d e v e l o p  t h e  



s i te .  While t h e  p r o p e r t y  was a v a i l a b l e ,  m u t u a l l y  a g r e e a b l e  terms 
were n o t  r eached  and n o t h i n g  came of  t h e  p r o j e c t .  Marathon r e p r e-  
s e n t a t i v e s  a l s o  have  s t a t e d  t h a t  t h e y  b e l i e v e d  t h e  s i t e  had been  
a v a i l a b l e  t o  d e v e l o p e r s  s i n c e  t h e  1970 '  s. Marathon began  n e g o t i a-  
t i o n s  w i t h  t h e  p r o p e r t y  owner i n  e a r l y  1985 and c o m p l e t e d  t h e  
p u r c h a s e  o f  o p t i o n s  i n  l a t e  s p r i n g ,  1985. 

Pyramid d i d  n o t  a d d r e s s  e i t h e r  t h e  f e a s i b i l i t y  or  t h e  a v a i l a b i l i t y  
of t h e  Seekonk s i te .  Whether  t h i s  s i t e  was o n e  which Pyramid 
e v a l u a t e d  d u r i n g  i t s  i n i t i a l  s c r e e n i n g  is unknown, s i n c e  Pyramid 
r e f u s e d  to  answer  EPA's November 1 8 ,  1985  r e q u e s t  f o r  a d d i t i o n a l  
i n f o r m a t i o n  (which  i n c l u d e d  a  r e q u e s t  f o r  t h e  names and l o c a t i o n s  
o f  a l l  s i t e s  e v a l u a t e d ,  and a l l  r e a l t o r s  c o n t a c t e d ) .  

I n  summary, t h e  r e c o r d  s u p p o r t s  a  f i n d i n g  t h a t  t h e  Seekonk s i t e  is 
a  p r a c t i c a b l e  a l t e r n a t i v e  to t h e  f i l l i n g  of  Sweedens Swamp, s i n c e  
it is  a v a i l a b l e  t o  s a t i s f y  t h e  b a s i c  p r o j e c t  p u r p o s e  o f  p r o v i d i n g  
r e t a i l  s h o p p i n g ,  and t h e  more s p e c i f i c  p u r p o s e  of  a  r e g i o n a l ,  
f a s h i o n- o r i e n t e d  s h o p p i n g  m a l l .  Pyramid h a s  n o t  c l e a r l y  demon- 
s t r a t e d  t h a t  t h e  s i t e  is n o t  p r a c t i c a b l e .  

A d d i t i o n a l  S i t e s  

Pyramid s t a t e s  i n  i t s  a p p l i c a t i o n  f o r  a  404 p e r m i t  t h a t  it i d e n t i -  
f i e d  and e v a l u a t e d  l*numerousl' p o t e n t i a l  s i t es  i n  t h e  p r i m a r y  t r a d e  
a r e a .  Fo l lowing  i n i t i a l  s c r e e n i n g ,  f o u r  undeve loped  s i t e s  
( i n c l u d i n g  Sweedens Swamp) were i d e n t i f i e d  a s  wor thy  of a d d i t i o n a l  
i n v e s t i g a t i o n .  These  si tes,  a l o n g  w i t h  T r i - B o r o  P l a z a ,  Washington 
P l a z a ,  and  C e n t r a l  B u s i n e s s  Dis t r ic ts ,  a y e  t h e  a l t e r n a t i v e s  d i s c u s s e d  
i n  t h e  a p p l i c a t i o n .  

The Env i ronmen ta l  Defense  Fund h a s  s u b m i t t e d  i n £  orma t i o n  d e s c r i b i n g  
s u c c e s s f u l  m u l t i - s t o r y  m a l l s  w i t h  m u l t i - l e v e l  p a r k i n g  i n  Massachu- 
setts  a s  w e l l  a s  o t h e r  p a r t s  o f  t h e  c o u n t r y .  Because of  t h e i r  
d e s i g n ,  s u c h  d e v e l o p m e n t s  r e q u i r e  less l a n d  t h a n  t w o- s t o r y  m a l l s  
w i t h  s i n g l e  l e v e l  p a r k i n g .  Pyramid d o e s  n o t  a p p e a r  to have con- 
s i d e r e d  l o c a t i n g  i t s  m a l l  on  a  s m a l l e r  p a r c e l  o f  l a n d  u s i n g  a 
h i g h e r  d e n s i t y  d e s i g n .  Pyramid r e f u s e d  t o  r e spond  t o  EPA's Novem- 
b e r  1 8 ,  1985 r e q u e s t  f o r  i n f o r m a t i o n  c o n c e r n i n g  t h e  l o c a t i o n  and  
s i z e  of  e a c h  p o t e n t i a l  s i t e  i t  i n v e s t i g a t e d ,  and t h e  c r i t e r i a  used  
to  c o n d u c t  i n i t i a l  s c r e e n i n g  and  e v a l u a t i o n  o f  p o t e n t i a l  sites 
( s u c h  a s  minimum a c c e p t a b l e  s i t e  s i z e ) .  Thus,  t h e r e  may b e  p a r c e l s  
a v a i l a b l e  w i t h i n  or n e a r  t h e  t r a d e  a r e a  which a r e  of  s u f f i c i e n t  
s i z e  to s a t i s f y  t h e  b a s i c  p r o j e c t  p u r p o s e  of  r e t a i l  s h o p p i n g ,  o r  
even  t h e  p u r p o s e  of  a  r e g i o n a l  s h o p p i n g  m a l l .  I t  is n o t  EPA's 
o b l i g a t i o n  to  d e t e r m i n e  t h e  e x i s t e n c e  of t h o s e  o t h e r  sites; r a t h e r ,  
it is P y r a m i d ' s  bu rden  t o  show t h a t  t h e r e  are no  o t h e r  sites. 

4. Conc lus ion  

I b e l i e v e  based  o n  t h e  r e c o r d  t h a t  Pyramid h a s  n o t  m e t  i t s  b u r d e n  
o f  c l e a r l y  d e m o n s t r a t i n g  t h a t  t h e r e  a r e  n o  p r a c t i c a b l e  a l t e r n a t i v e s  
t o  t h e  proposed  f i l l i n g  of  Sweedens Swamp. The N o r t h  A t t l e b o r o u g h  
s i t e  seems c l e a r l y  t o  be  a  p r a c t i c a b l e  a l t e r n a t i v e .  I n  a d d i t i o n ,  



t h e  m a l l  p r o p o s a l  f o r  t h e  Seekonk s i t e  s e r i o u s l y  undermines  Py ramid ' s  
c l a i m  t h a t  Sweedens Swamp is t h e  o n l y  l o c a t i o n  w i t h i n  t h e  t r a d e  
a r e a  where a  m a l l  c o u l d  be b u i l t .  The a b s e n c e  of  s p e c i f i c  informa-  
t i o n  s u p p o r t i n g  P y r a m i d ' s  r e j e c t i o n  of  t h e  Washington P l a z a  s i t e  
is n o t  s u f f i c i e n t  t o  overcome t h e  bu rden  w i t h  r e s p e c t  t o  t h a t  
s i t e ,  where t h e  s i t e  o t h e r w i s e  a p p e a r s  t o  be  a  p o s s i b l e  c a n d i d a t e  
f o r  t h e  l o c a t i o n  o f  a  s h o p p i n g  m a l l ,  g i v e n  i ts l o c a t i o n  w i t h i n  t h e  
t r a d e  a r e a  and i ts p o t e n t i a l  f o r  e x p a n s i o n .  Even w i t h o u t  e x p a n s i o n ,  
t h a t  s i t e ,  a s  w e l l  a s  o t h e r s  i n  t h e  a r e a ,  may be a b l e  t o  s u p p o r t  a  
shopp ing  m a l l  u s i n g  a  h i g h e r  d e n s i t y  c o n f i g u r a t i o n  t h a n  t h a t  advo- 
c a t e d  b y  Pyramid. 

Pyramid s e e m s  to  have app roached  t h e  a l t e r n a t i v e s  a n a l y s i s  i n  a  way 
t h a t  would g u a r a n t e e  t h a t  i t  would f i n d  Sweedens Swamp t o  b e  t h e  
o n l y  f e a s i b l e  a l t e r n a t i v e .  Some of  t h e  i n f o r m a t i o n  a b o u t  o t h e r  
p o s s i b l e  a l t e r n a t i v e s  h a s  been  i n a c c u r a t e  ( e .g . ,  t h e  Nor th  A t t l e -  
borough s i t e )  or  i n c o m p l e t e  ( e . g . ,  t h e  Washington  P l a z a  s i t e ) .  
When r e q u e s t e d  t o  p r o v i d e  a d d i t i o n a l  i n f o r m a t i o n ,  Pyramid f i r s t  
r e f u s e d  and t h e n  s t a t e d  t h a t  no  a d d i t i o n a l  i n f o r m a t i o n  e x i s t s  a b o u t  
t h e  p r o j e c t  or a b o u t  a l t e r n a t i v e s .  I t  seems r e m a r k a b l e  t h a t  Pyramid 
h a s  n o  f u r t h e r  i n f o r m a t i o n  i n  r e s p o n s e  to  t h e  v e r y  s p e c i f i c  q u e s t i o n s  
EPA a s k e d  a b o u t  a l t e r n a t i v e s  ( s u c h  a s  t h e  l o c a t i o n  and  s i z e  o f  e a c h  
p o t e n t i a l  s i t e  i n v e s t i g a t e d  by Pyramid ,  t h e  c r i t e r i a  used t o  c o n d u c t  
t h e  i n i t i a l  s c r e e n i n g  o f  t h o s e  sites, e tc . ) .  I f  t h i s  s t a t e m e n t  is 
t r u e ,  t h e n  I c e r t a i n l y  q u e s t i o n  t h e  e x t e n t  and d e p t h  o f  P y r a m i d ' s  
a l t e r n a t i v e s  i n v e s t i g a t i o n .  

The n a t u r e  o f  P y r a m i d ' s  s u b m i s s i o n s ,  c o u p l e d  w i t h  t h e  f a c t  t h a t  t w o  
o t h e r  d e v e l o p e r s  are p l a n n i n g  m a l l s  s imi ' l a r  i n  t y p e  a n d  s i z e  to  
P y r a m i d ' s  p r o p o s a l  w i t h i n  t h e  same trade a r e a ,  make it i m p o s s i b l e  
f o r  m e  t o  c o n c l u d e  t h a t  Pyramid h a s  c l e a r l y  d e m o n s t r a t e d  t h a t  no  
p r a c t i c a b l e  a l t e r n a t i v e s  to t h e  f i l l i n g  of  Sweedens Swamp e x i s t .  

C. L e s s  E n v i r o n m e n t a l l y  Damaginq A l t e r n a t i v e s  

Under t h e  g u i d e l i n e s ,  " n o  d i s c h a r g e  of  d r e d g e d  o r  f i l l  m a t e r i a l  
may b e  p e r m i t t e d  i f  t h e r e  is a p r a c t i c a b l e  a l t e r n a t i v e  to  t h e  
d i s c h a r g e  which would have  less  a d v e r s e  impact  o n  t h e  a q u a t i c  
e c o s y s t e m ,  so l o n g  as  t h e  a l t e r n a t i v e  does n o t  have  o t h e r  s i g n i f i -  
c a n t  a d v e r s e  e n v i r o n m e n t a l  consequences ."  40  C.F.R. $ 2 3 0 . 1 0 ( a ) .  
P r a c t i c a b l e  a l t e r n a t i v e s  "which d o  n o t  i n v o l v e  a d i s c h a r g e  i n t o  a  
s p e c i a l  a q u a t i c  s i t e  are  presumed t o  have less a d v e r s e  impact  on  
t h e  a q u a t i c  e c o s y s t e m ,  u n l e s s  c l e a r l y  d e m o n s t r a t e d  o t h e r w i s e . "  40 
C. F.R S230.10(a)  ( 3 ) .  Thus i n  e v a l u a t i n g  p r a c t i c a b l e  a l t e r n a t i v e s  
t o  t h e  f i l l i n g  o f  Sweedens Swamp, I mus t  d e t e r m i n e  w h e t h e r  Pyramid 
h a s  m e t  i t s  b u r d e n  of  p r o v i n g  t h a t  t h e  a l t e r n a t i v e s  have a  g r e a t e r  
a d v e r s e  impact  t o  t h e  a q u a t i c  ecosys t em.  I a l s o  mus t  c o n s i d e r  
w h e t h e r  such  a l t e r n a t i v e s  have o t h e r  s i g n i f i c a n t  a d v e r s e  e n v i r o n-  
m e n t a l  consequences .  

The C o r p s  b a s e d  i ts d e c i s i o n  to  i s s u e  a  p e r m i t  to  Pyramid on  a  
n o v e l  a n d ,  I b e l i e v e ,  i n c o r r e c t  i n t e r p r e t a t i o n  o f  t h e  r e q u i r e m e n t  
t h a t  a  p e r m i t  b e  d e n i e d  i f  t h e r e  is a  less e n v i r o n m e n t a l l y  damaging 
a l t e r n a t i v e  t o  t h e  p roposed  d i s c h a r g e .  I n  c o n s i d e r i n g  t h e  a l t e r n a -  



t i v e s  r e q u i r e m e n t  o f  40 C.F .R.  § 2 3 0 . 1 0 ( a )  from t h e  p u b l i c  i n t e r e s t  
( a s  opposed to  t h e  a p p l i c a n t ' s )  p e r s p e c t i v e ,  G e n e r a l  Wal l  ( t h e n  
Director o f  C i v i l  W o r k s  a t  Corps  H e a d q u a r t e r s )  acknowledged t h a t  
t h e  Sweedens Swamp s i t e  would r e q u i r e  t h e  f i l l i n g  of  many more 
a c r e s  of  w e t l a n d s  t h a n  t h e  North A t t l e b o r o u g h  s i t e  and  t h a t  w i t h o u t  
m i  t i g a t  i o n  t h e  f i l l i n g  of Sweedens Swamp would c l e a r l y  have g r e a t e r  
a d v e r s e  i m p a c t s  on t h e  a q u a t i c  ecosys tem.  With m i t i g a t i o n ,  however,  
Gene ra l  Wall  concluded  t h a t  t h e r e  would be a  n e t  b e n e f i t  to t h e  
a q u a t i c  env i ronmen t .  

The G e n e r a l  r easoned  t h a t ,  " i f  m i t i g a t i o n  measu res  c a n  f u l l y  compen- 
s a t e  f o r  a l l  a d v e r s e  i m p a c t s  of  a proposed  d i s c h a r g e  on t h e  a q u a t i c  
env i ronmen t ,  t h e n  t h e  a d v e r s e  e f f e c t s  o f  t h e  proposed  d i s c h a r g e  is 
ze ro .  S i n c e  no a l t e r n a t i v e  c o u l d  have  less a d v e r s e  e n v i r o n m e n t a l  
e f f e c t  t h a n  z e r o ,  100% m i t i g a t i o n  would a l l o w  t h e  s a t i s f a c t i o n  of 
t h a t  4 0 4 ( b ) ( l )  g u i d e l i n e s  r e q u i r e m e n t  even  i f  a  p r a c t i c a b l e  up land  
a l t e r n a t i v e  s i t e  m i g h t  b e  a v a i l a b l e . "  I n  s u p p o r t  of  t h i s  i n t e r p r e -  
t a t i o n ,  h e  c i t e d  a  p a s s a g e  i n  t h e  preamble  t o  t h e  g u i d e l i n e s  which 
s t a t e s  t h a t ,  "where t h e r e  is n o  s i g n i f i c a n t  or e a s i l y  i d e n t i f i a b l e  
d i f f e r e n c e  i n  impac t ,  t h e  a l t e r n a t i v e  need n o t  be c o n s i d e r e d  t o  
have ' l ess  a d v e r s e '  impact ."  4 5  Fed. Reg. 85339. Genera l  Wal l  
conc luded  t h a t  " i n  a  p r o p e r  c a s e ,  m i t i g a t i o n  measu res  can  be  s a i d  
to  r e d u c e  a d v e r s e  i m p a c t s  o f  a proposed  a c t i v i t y  t o  t h e  p o i n t  
where t h e r e  is no ' e a s i l y  i d e n t i f i a b l e  d i f f e r e n c e  i n  impac t '  between 
t h e  proposed  a c t i v i t y  ( i n c l u d i n g  m i  t i g a t i o n )  v e r s u s  t h e  a l t e r n a t i v e s  
t o  t h a t  a c t i v i t y . "  Thus,  t h e  Corps  a l l o w e d  m i t i g a t i o n  t o  b e  used  
t o  r e b u t  t h e  p r e s u m p t i o n  t h a t  t h e r e  a r e  less damaging p r a c t i c a b l e  
a l t e r n a t i v e s  and d e t e r m i n e d  t h a t  Py ramid ' s  proposed  d i s c h a r g e ,  - - 

when coup led  w i t h  i ts  m i t i g a t i o n  p r o p o s a l ,  compl ied  w i t h  40 -C .  F. R. 
§230.10*/. - 

The i n t e r p r e t a t i o n  of t h e  "less a d v e r s e  impac t n  p o r t i o n  of  t h e  
g u i d e l i n e s  a r t i c u l a t e d  by t h e  Corps  i n  t h i s  c a s e  is a  marked depar-  
t u r e  from t h e  normal a p p l i c a t i o n  of  t h e  a l t e r n a t i v e s  t e s t . * * /  The 
p r o p e r  i n t e r p r e t a t i o n  o f  t h e  g u i d e l i n e s- - a n d  t h e  r e l a t i o n s E p  
between m i t i g a t i o n  and a l t e r n a t i v e s - - i s  a  c e n t r a l  i s s u e  i n  t h i s  
c a s e .  I b e l i e v e  t h a t  t h e  g u i d e l i n e s  a u t h o r i z e  m i t i g a t i o n  to  com- 
p e n s a t e  f o r  u n a v o i d a b l e  losses; m i t i g a t i o n  c a n n o t  be used t o  j u s t i f y  
a v o i d a b l e  l o s s e s .  My r e a s o n s  f o r  t h i s  p o s i t i o n  a r e  e x p l a i n e d  more 
f u l l y  i n  S e c t i o n  V I .  I n  d e t e r m i n i n g  w h e t h e r  Pyramid h a s  overcome 
t h e  p re sumpt ion  t h a t  a l t e r n a t i v e s  would have  a  less  a d v e r s e  e f f e c t  

*/ By t a k i n g  t h i s  approach ,  G e n e r a l  Wal l  avo ided  a d d r e s s i n g  d i r e c t l y  - 
t h e  i s s u e  o f  whe the r  a l t e r n a t i v e s  need  t o  b e  a v a i l a b l e  t o  t h e  
a p p l i c a n t  o r  o n l y  f o r  t h e  p r o j e c t  purpose .  R e g a r d l e s s  o f  t h e  
answer  t o  t h a t  q u e s t i o n ,  t h e  Corps  d e c i d e d  t h a t  w i t h  enough 
m i t i g a t i o n ,  a  p roposed  d i s c h a r g e  c a n  r e b u t  t h e  p re sumpt ion .  

**/ The approach  a l so  is a t  v a r i a n c e  w i t h  t h e  Corps '  h i s t o r i c a l  - 
i n t e r p r e t a t i o n  of  t h e  g u i d e l i n e s .  The N e w  England D i v i s i o n ' s  
p roposed  d e c i s i o n ,  f o r  i n s t a n c e ,  found t h a t  t h e  p r o j e c t  d i d  
n o t  comply w i t h  t h e  g u i d e l i n e s  b e c a u s e  t h e r e  was a  p r a c t i c a b l e  
a l t e r n a t i v e  t h a t  would have  less a d v e r s e  impact  t o  t h e  a q u a t i c  
ecosys tem.  



on  t h e  a q u a t i c  e n v i r o n m e n t ,  I have  d e c l i n e d  t o  f o l l o w  G e n e r a l  W a l l ' s  
a p p r o a c h .  I n s t e a d ,  I have e v a l u a t e d  a l t e r n a t i v e s  to t h e  d i s c h a r g e  
w i t h o u t  c o n s i d e r i n g  t h e  m i t i g a t i o n  component o f  P y r a m i d ' s  p r o p o s a l .  

1. Nor th  A t t l e b o r o u g h  S i t e  - 
A s  d e m o n s t r a t e d  e a r l i e r ,  t h e  Nor th  A t t l e b o r o u g h  s i t e  is a  p r a c-  
t i cab le  a l t e r n a t i v e  to  t h e  f i l l i n g  of  Sweedens Swamp. I f u r t h e r  
c o n c l u d e  b a s e d  on  t h e  r e c o r d  t h a t  c o n s t r u c t i n g  a  shopp ing  m a l l  a t  
t h e  Nor th  A t t l e b o r o u g h  l o c a t i o n  would have  a  less a d v e r s e  impac t  
o n  t h e  a q u a t i c  e n v i r o n m e n t  t h a n  a t  t h e  Sweedens Swamp s i te .  

a .  S i t e  ~ e s c r f ~ t i o n  

The m a j o r i t y  o f  t h e  s i t e  c o n s i s t s  of  u p l a n d  s h r u b  h a b i t a t ,  old 
f i e l d ,  and  d e v e l o p e d  l a n d s  ( d i l a p i d a t e d  commercial s t r u c t u r e s  a n d  
p a r k i n g  a r e a s ) .  Approx ima te ly  40% o f  t h e  s i t e  h a s  been  s t r i p p e d  
o f  i t s  t o p s o i l .  The s i t e  is o n  a h i l l s i d e  which s l o p e s  w e s t  and  
east .  P r i o r  e x c a v a t i o n  and removal  o f  v e g e t a t i o n  h a s  l e f t  a p o o r l y  
g r a d e d  a r e a  o f  v e r y  s m a l l  d e p r e s s i o n s  a n d  swales. Approximate 
a c r e a g e s  f o r  t h e  v a r i o u s  v e g e t a t i v e  c o v e r t y p e s  o n  t h e  s i t e  are: 
u p l a n d  s h r u b  (25 .5  a c r e s ) ,  u p l a n d  f o r e s t  ( 1 2  ac res ) ,  d e v e l o p e d  
a r e a s  (10.4 a c r e s ) ,  d i s t u r b e d  f i e l d  (3 .0  a c r e s ) ,  abandoned f i e l d  
(5 .4  acres)  and  i s o l a t e d  w e t l a n d s  (0 .8  acres) .  The l a r g e s t  i n d i v i -  
d u a l  w e t l a n d  is - 2 6  a c r e s .  The N a t i o n a l  Wet land  I n v e n t o r y  ( N W I )  
Map which encompasses  t h i s  area d o e s  n o t  d e s i g n a t e  a n y  w e t l a n d s  a t  
t h e  s i te .  F i e l d  v e r i f i c a t i o n  by N W I  p e r s o n n e l  i n  Sep tember  1984 
r e v e a l e d  s e v e r a l  s m a l l  w e t l a n d  a r e a s  well below t h e  r e s o l u t i o n  
c a p a b i l i t i e s  o f  t h e  N W I  mapping e f f o r t .  

These  small w e t l a n d  areas c o n t a i n  a v a r i e t y  o f  p l a n t  species, 
i n c l u d i n g  r u s h e s  ( J u n c u s  e f f u s u s  and  J. t e h u i s ) ;  beak  rush (Rhyncho 

l a t i f o l i d ) .  A d j a c e n t  u p l a n d  areas c o n t a i n  p l a n t  s p e c i e s  s u c h  a s  
b a y b e r r y  (Myr ica  p e n n s y l v a n i c a ) ,  rose (Rosa  m u l t i i f l o r a ) ,  meadow 
sweet, g r a y  b i r c h  ( B e t u l a  p o p u l i f o l i a )  , q u a k i n g ~ o p u l u s  
t r e m u l o i d e s  ) and v a r i o u s  g r a s s e s .  Isolated w e t l a n d s  have  n o  a p p a r e  
d r a i n a g e  o u t l e t s ,  w i t h  t h e  e x c e p t i o n  of t h e  0.15 a c r e  area which 
h a s  a s m a l l  d r a i n a g e  o u t l e t  i n  its n o r t h e a s t  c o r n e r .  

A d r a i n a g e  d i t c h  bisects t h e  s i te ,  d r a i n i n g  t o w a r d s  t h e  s o u t h w e s t .  
S t e e p  s i d e d  and  5-6 f e e t  wide a t  t h e  bo t tom,  t h e  d i t c h  h a s  some 
a r e a s  of w e t l a n d  v e g e t a t i o n .  T h e r e  is n o  " low- flown c h a n n e l  w i t h i n  
t h e  d i t c h .  P l a n t  s p e c i e s  p r e s e n t  i n c l u d e  red map le ,  ( A c e r  r u b r u m ) ,  
s i l k y  dogwood (Cornus  amomum), s t e e p l e b u s h  ( S p i r a e a  t o m e n t o s a ) ,  
meadow sweet, g r e e n  a s h  ( F r a x i n u s  p e n n s y l v a n l c a )  --- , and s e d g e  (carex  
l u p a l l i n a )  . 



  bout 1/4 a c r e  of  we t l and  e x i s t s  n e a r  R t e .  1 a d j a c e n t  t o  t h e  d r a i n-  
age  d i t c h  where i t  swings  n o r t h .  The we t l and  is c h a r a c t e r i z e d  by 
r e e d  g r a s s  ( ~ h r a q m i t e s  a u s t r a l i s ) ,  s i l k y  dogwood and c a t t a i l .  Upland 
immedia te ly  a d j a c e n t  to t h e  we t l and  is c h a r a c t e r i z e d  by r e e d  g r a s s  
and sweet f e r n  (Comptonia p e r e g r i n a ) .  Mounds of o l d  excava ted  
m a t e r i a l  a r e  s c a t t e r e d  t h r o u g h  t h e  w e t l a n d .  I n  1984 t h e  Nor th  
A t t l e b o r o u g h  C o n s e r v a t i o n  commission i s s u e d  a De te rmina t ion  of 
Non- Appl icab i l i ty  r e g a r d i n g  t h e  j u r i s d i c t i o n  of t h e  s t a t e  Wetlands 
P r o t e c t i o n  A c t .  T h i s  f i n d i n g  w i l l  be v e r i f i e d  d u r i n g  t h e  s t a t e  
e n v i r o n m e n t a l  impact  r ev iew p r o c e s s .  S i t e  w e t l a n d s  a r e  i s o l a t e d  
w e t l a n d s  and would n o r m a l l y  q u a l i f y  f o r  a  Corps of  E n g i n e e r s  n a t i o n-  
wide p e r m i t .  However, s i n c e  t h e  Commonwealth of  M a s s a c h u s e t t s  
h a s  d e n i e d  w a t e r  q u a l i t y  c e r t i f i c a t i o n  f o r  t h i s  n a t i o n w i d e  p e r m i t ,  
a n  i n d i v i d u a l  p e r m i t  w i l l  be p r o c e s s e d  by t h e  Corps. 

The m i x t u r e  of  g r a s s y  and sh rubby  up land  h a b i t a t s  t h a t  dominate  
t h e  s i t e  a r e  a t t r a c t i v e  to  such n e s t i n g  b i r d s  a s  g r a y  c a t b i r d ,  
c e d a r  waxwing, blue-winged w a r b l e r ,  i n d i g o  b u n t i n g ,  American gold-  
f i n c h ,  f i e l d  s p a r r o w  and song spa r row;  r o d e n t s  such  a s  meadow 
v o l e s ;  and r e p t i l e s  s u c h  a s  g a r t e r  s n a k e s  and common t o a d s .  I t  
would n o t  b e  used by many m i g r a t i n g  and w i n t e r i n g  b i r d s .  A g r o u p  
c a l l e d  t h e  Concerned C i t i z e n s  o f  Nor th  A t t l e b o r o u g h  r e p o r t e d  t h a t  
t h e y  have o b s e r v e d  woodcock, q u a i l ,  hawks, r a c c o o n ,  f o x  and deer 
on or n e a r  t h e  s i t e .  

The s i t e  is l o c a t e d  w i t h i n  t h e  wa te r shed  of t h e  Seven Mile R i v e r ,  
a  ma jo r  t r i b u t a r y  t o  t h e  Ten Mile River .  Dra inage  from t h e  s i t e  
p a s s e s  b e n e a t h  U.S. Route 1 v i a  c u l v e r t s  a t  t w o  l o c a t i o n s .  I t  
t h e n  f l o w s  i n t o  a  c h a n n e l  which meanders  t h r o u g h  an  a r e a  o f  w e t -  
l a n d s  and e v e n t u a l l y  i n t o  t h e  Seven M i l e ' R i v e r .  Below t h e  d i s -  
c h a r g e  from t h e  s i t e  t h e  Seven Mile R i v e r  f lows  s o u t h  i n t o  Lu the r  
R e s e r v o i r ,  a  w a t e r  s u p p l y  reservoir s e r v i n g  t h e  . C i t y  o f  A t t l e b o r o .  

The Seven Mile R i v e r  wa te r shed  c u r r e n t l y  a c c o u n t s  f o r  60 t o  75% of  
t h e  t o t a l  Attleboro d r i n k i n g  w a t e r  supp ly .  The Seven Mile R i v e r  
wa te r shed  ups t ream o f  L u t h e r  R e s e r v o i r  is o v e r  4,000 a c r e s ,  of  
which t h e  p r o j e c t  s i t e  is some 57 a c r e s .  The A t t l e b o r o  Water 
Department  u t i l i z e s  a  g roundwate r  wi thdrawal  sys tem ( w e l l s )  which 
r e c e i v e s  r e c h a r g e  f r a n  a  number of s u r f a c e  w a t e r  s t o r a g e  reservoirs 
a l o n g  t h e  Seven Mile River .  

b. Aqua t i c  I m p a c t s  

L e s s  t h a n  1 a c r e  of we t l and  would be f i l l e d  a t  t h e  Nor th  A t t l e b o r o u g h  
s i t e ,  compared w i t h  32 a c r e s  a t  Sweedens Swamp. Moreover,  t h e  w e t  
a r e a s  o n  t h e  N o r t h  A t t l e b o r o u g h  s i te  a r e  s c a t t e r e d ,  t h e  l a r g e s t  
t o t a l l i n g  - 2 6  a c r e .  These  w e t l a n d s  p r o v i d e  minimal  f l o o d  s t o r a g e  
and w a t e r  q u a l i t y  r e n o v a t i o n  because  m o s t  o f  them a r e  i s o l a t e d  
from t h e  s u r f a c e  w a t e r  sys tem.  These  w e t l a n d s  a l s o  p r o v i d e  much 
less v a l u e  to  w i l d l i f e  t h a n  t h o s e  a t  Sweedens Swamp b e c a u s e  of 
t h e i r  s m a l l  s i z e .  

A m a l l  a t  t h e  Nor th  A t t l e b o r o u g h  l o c a t i o n  would g e n e r a t e  p o l l u t a n t s  
s i m i l a r  i n  q u a n t i t y  and t y p e  t o  Pyramid ' s  p r o p o s a l  a l t h o u g h  t h e  
impact  to t h e  a q u a t i c  ecosys tem would n o t  b e  a s  immediate because  



t h e  m a l l  would n o t  be s i t e d  w i t h i n  a n  e x i s t i n g  we t l and  complex a s  
P y r a m i d ' s  m a l l  would be. The Nor th  A t t l e b o r o u g h  s i t e  h a s  more 
p o t e n t i a l  t o  impac t  d r i n k i n g  w a t e r  r e s o u r c e s  because  i t  l ies  w i t h i n  
t h e  w a t e r s h e d  of  A t t l e b o r o ' s  w a t e r  s u p p l y .  However, t h e  r i s k  from 
t h e s e  p o t e n t i a l  i m p a c t s  i s  w i t h i n  t h e  l e v e l  n o r m a l l y  c o n s i d e r e d  
a c c e p t a b l e  by EPA p r o v i d e d  p r o p e r  p r o t e c t i v e  m e a s u r e s  a r e  t aken .  
EPA h a s  o u t l i n e d  a  number o f  s u c h  measu res  i n  comments t o  t h e  S t a t e  
o n  t h e  d r a f t  e n v i r o n m e n t a l  impac t  r e p o r t  f o r  t h e  p r o j e c t .  I n  
a d d i t i o n ,  t h e  M a s s a c h u s e t t s  DEQE r e j e c t e d  t h e  c i t y  o f  A t t l e b o r o ' s  
r e q u e s t  t o  a c q u i r e  t h e  N o r t h  A t t l e b o r o u g h  s i t e  by e m i n e n t  domain,  
f i n d i n g  t h a t  t h e  a c t i o n  was n o t  w a r r a n t e d  i n  o r d e r  t o  p r o t e c t  t h e  
w a t e r  supp ly .  

T h e r e f o r e ,  I f i n d  t h a t  Pyramid h a s  n o t  c l e a r l y  d e m o n s t r a t e d  t h a t  
t h e  f i l l i n g  of Sweedens Swamp would have  a  less  a d v e r s e  impact  on 
t h e  a q u a t i c  env i ronmen t  t h a n  t h e  deve lopmen t  o f  t h e  N o r t h  A t t l e b o r o u g h  
s i t e .  My c o n c l u s i o n  a g r e e s  w i t h  t h a t  o f  t h e  Corps  which found  t h a t ,  
i n  t h e  a b s e n c e  of m i t i g a t i o n ,  t h i s  a l t e r n a t i v e  to f i l l i n g  Sweedens 
Swamp would have  less a d v e r s e  impac t  t o  t h e  a q u a t i c  ecosys tem.  One 
f u r t h e r  i n q u i r y  m u s t  b e  made -- w h e t h e r  t h e  N o r t h  A t t l e b o r o u g h  
a l t e r n a t i v e  p o s e s  o t h e r  s i g n i f i c a n t  a d v e r s e  e n v i r o n m e n t a l  conse-  
q u e n c e s  which ou twe igh  t h e  a d v e r s e  a q u a t i c  i m p a c t s  a t  Sweedens 
Swamp. 

c. O t h e r  I m p a c t s  

S e c t i o n  2 3 0 . 1 0 ( a )  d o e s  n o t  d e f i n e  t h e  term " o t h e r  s i g n i f i c a n t  
a d v e r s e  e n v i r o n m e n t a l  consequences ."  The p reamble  e x p l a i n s  t h a t  
t h i s  p r o v i s i o n  " g i v e s  t h e  p e r m i t t i n g  a u t h o r i t y  a n  o p p o r t u n i t y  t o  
t a k e  i n t o  a c c o u n t  e v i d e n c e  o f  damage to  o t h e r  e c o s y s t e m s  i n  d e c i d-  
i n g  w h e t h e r  t h e r e  is a  ' b e t t e r '  a l t e r n a t i v e . "  4 5  Fed. Reg. 85340. 
A g a i n s t  t h e  backdrop  of  t h e  o v e r a l l  p o l i c y  t h a t  t h e  f i l l i n g  o f  
w e t l a n d s  is c o n s i d e r e d  among t h e  mos-t s e v e r e  e n v i r o n m e n t a l  i m p a c t s  
c o v e r e d  by t h e  g u i d e l i n e s ,  t h i s  p r o v i s i o n  o f f e r s  a s a f e g u a r d  t h a t ,  
i n  t h o s e  u n u s u a l  c a s e s  where  e v e n  more s e v e r e  e n v i r o n m e n t a l  conse-  
q u e n c e s  would r e s u l t  i f  a n  o t h e r w i s e  p r a c t i c a b l e  a l t e r n a t i v e  is  
c h o s e n ,  a permit f o r  t h e  w e t l a n d  f i l l i n g  need n o t  b e  d e n i e d .  An 
example m i g h t  be where a n  u p l a n d  a l t e r n a t i v e  i n v o l v e d  i m p a c t s  to  a n  
endange red  s p e c i e s  o r  a f f e c t e d  a n  a r e a  of  o u t s t a n d i n g  s c e n i c  or 
r e c r e a t i o n a l  v a l u e .  

A t  t h e  N o r t h  A t t l e b o r o u g h  s i t e ,  t h e  m a j o r  non- aqua t i c  e n v i r o n m e n t a l  
impac t  t h a t  would result is t h e  d e s t r u c t i o n  o f  u p l a n d  w i l d l i f e  h a b i-  
t a t .  Approx ima te ly  3 4  a c r e s  o f  w i l d l i f e  h a b i t a t  would be l o s t  a t  
t h e  Nor th  A t t l e b o r o u g h  s i t e  d u e  t o  t h e  m a l l  i t s e l f  ( a n o t h e r  1 0  acres 
a r e  a l r e a d y  d e v e l o p e d ) .  P y r a m i d ' s  m a l l  would d e s t r o y  a b o u t  46  
a c r e s  o f  h a b i t a t  ( w e t l a n d  and  u p l a n d  c o m b i n e d ) ( a n o t h e r  3 acres are 
a l r e a d y  d e v e l o p e d ) .  While  t h e  m a l l  a t  Sweedens Swamp would b e  
c o n s t r u c t e d  on  b o t h  w e t l a n d  a n d  u p l a n d  h a b i t a t ,  t h e  losses a t  
N o r t h  A t t l e b o r o u g h  would be p r i m a r i l y  o f  up land  s h r u b  h a b i t a t .  
The p redominan t  u p l a n d  s h r u b  c o v e r  t y p e  a t  t h e  Nor th  A t t l e b o r o u g h  
s i t e  is i n d i c a t i v e  of  p a s t  d i s t u r b a n c e  of  t h e  a r e a .  The NE Corps  
i n  i t s  p e r m i t  d e c i s i o n  n o t e d  t h a t  " a b o u t  25 a c r e s  o f  t h i s  s i t e  was 
mined f o r  g r a v e l ,  and h a s  b e e n  l e f t  i n  a  h i g h l y  d i s t u r b e d  s t a t e .  



The rest of  t h e  s i t e  c o n s i s t s  l a r g e l y  o f  up land  f o r e s t  and  some 
o l d  f i e l d  h a b i t a t  (20- 25 acres t o t a l ) .  T h i s  s i t e  p r o v i d e s  open  
s p a c e  and s i m i l a r  o p p o r t u n i t i e s  f o r  p a s s i v e  r e c r e a t i o n ,  b u t  h a s  
much l e s s  v a l u e  f o r  w i l d l i f e  and o t h e r  we t l and  v a l u e s . "  

W i l d l i f e  h a b i t a t  v a l u e s  a s s o c i a t e d  w i t h  t h e  Nor th  A t t l e b o r o u g h  s i t e  
were a l s o  e s t i m a t e d  u s i n g  t h e  same p r o c e d u r e  d i s c u s s e d  i n  Appendix B. 
The e v a l u a t i o n  team c o n s i s t e d  of  r e p r e s e n t a t i v e s  of t h e  Corps ,  FWS, 
and EPA. EPA had s o u g h t  to  have P y r a m i d ' s  c o n s u l t a n t s  p a r t i c i p a t e  i n  
t h e  e v a l u a t i o n  s i n c e  t h e y  had been i n v o l v e d  w i t h  t h e  a s s e s s m e n t s  a t  
t h e  Sweedens Swamp s i te  and T i f f a n y  S t r e e t  m i t i g a t i o n  a r e a .  New 
England Development,  however ,  d e n i e d  EPA's r e q u e s t  t o  g r a n t  s i t e  
a c c e s s  t o  P y r a m i d ' s  c o n s u l t a n t s .  F i f t y- s e v e n  a c r e s  were i n c l u d e d  
i n  t h e  w i l d l i f e  e v a l u a t i o n .  Seven c o v e r  t y p e s  r a n g i n g  from 0.8 
a c r e s  t o  26 a c r e s  were i d e n t i f i e d  and measured.  The r e s u l t s  a r e  
p r e s e n t e d  i n  Appendix B. Wet l ands ,  however ,  a c c o u n t e d  f o r  o n l y  a  
v e r y  s m a l l  f r a c t i o n  of  t h e  t o t a l  score. I f  t h e  m a l l  is  b u i l t  
a c c o r d i n g  t o  c u r r e n t  p l a n s ,  t h e r e  would be a  loss  of w i l d l i f e  
v a l u e  from t h e  c l e a r i n g  and development  o f  3 4  a c r e s  o f  t h e  p a r c e l .  
Wetland v a l u e s  would i n c r e a s e  s l i g h t l y  i f  t h e  s t o r m w a t e r  management 
f e a t u r e s  a r e  c o n s i d e r e d  i n  t h e  a n a l y s i s .  

Al though t h e  e x i s t i n g  h a b i t a t  a s s e s s m e n t  d a t a  d o  n o t  a l l o w  p r e c i s e  
c a l c u l a t i o n  of n u m e r i c a l  losses a t  e i t h e r  s i t e  frcin j u s t  c o n s t r u c-  
t i o n  of  a  m a l l  i t s e l f , * /  t h e  losses a t  Nor th  A t t l e b o r o u g h  ar ise  
from d e s t r u c t i o n  of upiand h a b i t a t  whereas  t h e  losses a t  Sweedens 
Swamp s t e m  m a i n l y  from d e s t r u c t i o n  o f  t h e  we t l and  a r e a s .  The 
r e g u l a t i o n s  c l e a r l y  e n v i s i o n  p r o t e c t i o n .  of we t l and  a r e a s  o v e r  
up land  a r e a s  e x c e p t  i n  a n  u n u s u a l  c i r c u m s t a n c e .  The i n i t i a l  impact  
to  w i l d l i f e  from c o n s t r u c t i o n  a t  t h e  s i t e s  ( i n c l u d i n g  m i t i g a t i o n )  
is c l e a r l y  g r e a t e r  a t  Sweedens Swamp b e c a u s e  r o u g h l y  72  a c r e s  o f  
t h e  s i t e  would be e i t h e r  d redged  or  f i l l e d  compared to a b o u t  40 
a c r e s  a t  t h e  Nor th  A t t l e b o r o u g h  s i t e .  Moreover ,  i n  t h e  a b s e n c e  of 
a  shopping  m a l l  a t  e i t h e r  l o c a t i o n ,  i t  is r e a s o n a b l e  to assume 
t h a t  t h e  Nor th  A t t l e b o r o u g h  s i t e  would be deve loped  whereas  Sweedens 
Swamp would remain  i n  its n a t u r a l  s t a t e .  C u r r e n t  M a s s a c h u s e t t s  
and  f e d e r a l  e n v i r o n m e n t a l  r e g u l a t i o n s  p r o h i b i t  or  d i s c o u r a g e  any  
m a j o r  deve lopment  of t h e  w e t l a n d s  a t  t h e  Sweedens Swamp s i t e . * * /  
Al though r e g u l a t o r y  r e q u i r e m e n t s  e x i s t  f o r  t h e  Nor th  ~ t t l e b o r E g h  
s i t e  a s  w e l l ,  ( e . g . ,  zoning  r e q u i r e m e n t s ,  b u i l d i n g  p e r m i t s ,  e t c . ) ,  
t h e y  a p p e a r  t o  p e r m i t  deve lopment  of  t h e  a r e a .  

*/ Of c o u r s e ,  i f  m i t i g a t i o n  is i n t r o d u c e d  i n t o  t h e  e q u a t i o n  w e  - 
presumably  would have t o  l o o k  a t  t h e  v a r i o u s  p o s s i b i l i t i e s  
t h a t  e x i s t  a t  e a c h  s i te .  New England Development ,  f o r  example,  
c o n t r o l s  s u b s t a n t i a l  a c r e a g e  n e a r  t h e  m a l l  s i t e  upon which i t  
c o u l d  p o s s i b l y  e f f e c t  h a b i t a t  " improvements"  i f  i t  so chose .  

**/  C u r r e n t  M a s s a c h u s e t t s  r e g u l a t i o n s  p r o h i b i t  t h e  f i l l i n g  o f  - 
g r e a t e r  t h a n  5 , 0 0 0  s q u a r e  f e e t  o f  b o r d e r i n g  v e g e t a t e d  w e t l a n d s .  



A f t e r  c a r e f u l  c o n s i d e r a t i o n  o f  t h e  i n f o r m a t i o n  i n  t h e  r e c o r d ,  I 
f i n d  t h a t  t h e  development  of t h e  Nor th  A t t l e b o r o u g h  s i t e  would n o t  
r e s u l t  i n  e n v i r o n m e n t a l  impac t s  s i g n i f i c a n t  enough t o  outweigh t h e  
i m p a c t s  o f  f i l l i n g  Sweedens Swamp. Development o f  t h e  Nor th  A t t l e -  
borough s i t e  c l e a r l y  i n v o l v e s  less impact  t o  t h e  a q u a t i c  ecosys tem.  
Moreover ,  t h e  t o t a l  i m p a c t s  t o  w i l d l i f e  h a b i t a t  a t  t h e  Sweedens Swamp 
s i t e  would be g r e a t e r  because  more a c r e a g e  would be p e r m a n e n t l y  
deve loped .  Again,  I r e a c h  t h i s  c o n c l u s i o n  based  o n  my u n d e r s t a n d i n g  
of  t h e  g u i d e l i n e s ,  which is t h a t  a l t e r n a t i v e s  to  a p r ~ p o s e d  d i s c h a r g e  
mus t  be c o n s i d e r e d  i n  t h e  a b s e n c e  of  any m i t i g a t i o n  p roposed  by 
t h e  a p p l i c a n t .  ~ i t i g a t i o n  is a p p r o p r i a t e  f o r  c o n s i d e r a t i o n  o n l y  
i f  t h e  loss  o f  w e t l a n d s  is u n a v o i d a b l e  ( i . e . ,  t h e r e  a re  no a l t e r n -  
a t i v e s  t o  t h e  f i l l i n g ) .  

L 

2. Seekonk - Site 
. . . . . . . . . . . . . . . . . . . . . . .  

A s  d i s c u s s e d  i n  S e c t i o n  V . B . 3 . ,  b u i l d i n g  a r e g i o n a l  m a l l  on  t h e  
Seekonk s i t e  a p p e a r s  t o  be  a n o t h e r  p r a c t i c a b l e  a l t e r n a t i v e  to  
f i l l i n g  Sweedens Swamp. F u r t h e r ,  t h e  a d v e r s e  i m p a c t s  to t h e  a q u a t i c  
env i ronment  would be much less t h a n  a t  Sweedens Swamp, a n d  t h e r e  
would be .  no  o t h e r  s i g n i f i c a n t  a d v e r s e  e n v i r o n m e n t a l  c o n s e q u e n c e s ;  
t h e r e f o r e  t h i s  s i t e  is a  less e n v i r o n m e n t a l l y  damaging a l t e r n a t i v e  
to  f i l l i n g  Sweedens Swamp. 

The Seekonk s i t e  was r e c e n t l y  mapped by USFWS u s i n g  ae r ia l  photo-  
graphy.  T h i s  i n i t i a l  s t u d y  i n d i c a t e s  t h a t  o f  t h e  79  acre s i t e ,  
r o u g h l y  2 2  a c r e s  are w e t l a n d  and 57  acres are upland.  T h i s  corres- 
ponds w i t h  t h e  i n f o r m a t i o n  p r o v i d e d  by ~ a r a t h o n  i n  i ts S t a t e  
Env i ronmenta l  N o t i f i c a t i o n  Form f i l e d  J a n u a r y  21 ,  1986. Most o f  
t h e  w e t l a n d s  are on  t h e  f l o o d p l a i n  o f  t h e  Runnins  R i v e r ,  which 
b o r d e r s  t h e  area to t h e  s o u t h w e s t .  A d d i t i o n a l l y ,  i s o l a t e d  p a l u s t r i n e  
emergent  marsh and s c r u b- s h r u b  w e t l a n d s ,  and open water e x i s t  on  
t h e  s i te.  The m a j o r i t y  o f  u p l a n d s  p r e s e n t  are paved,  a s  much o f  
t h e  a r e a  is t h e  s i t e  o f  t h e  Seekonk Twin Dr ive- In ,  c u r r e n t l y  aban-  
doned b u t  p r e v i o u s l y  o p e r a t e d  by t h e  M i l f o r d  Dr ive- In ,  I n c .  

Due to  t h e  e x t e n s i v e  s i z e  o f  t h e  Seekonk s i t e ,  and  t h e  l a r g e  amount 
of  upland p r e s e n t ,  a  r e g i o n a l  s h o p p i n g  m a l l  c o u l d  be c o n s t r u c t e d  
w i R 3 0 u f f i 3  l + n r  ~~r + o K l & a & C i ~  W t o r m r s a t e r  lunnf f  
from t h e  m a l l  are l i k e l y  t o  be  s imi l a r  i n  k i n d  and amount to  t h e  
o t h e r  m a l l  p r o p o s a l s .  C u r r e n t  p l a n s  are to  c o n s t r u c t  a  t e r t i a r y  
t r e a t m e n t  sys tem b e f o r e  d i s c h a r g i n g  s a n i t a r y  wastewater to  t h e  

, 

Runnrns R ive r .  Thus ,  it d o e s  n o t  a p p e a r  t h a t  t h e r e  would be s i g -  
n i f i c a n t  e f f e c t s  o n  t h e  s u r f a c e  w a t e r  from t h e  p r o p o s a l .  O v e r a l l ,  
it a p p e a r s  t h a t  a q u a t i c  i m p a c t s  from p l a c i n g  a m a l l  a t  t h e  Seekonk 
s i t e  would be  s u b s t a n t i a l l y  less t h a n  t h e  a q u a t i c  i m p a c t s  from 
f i l l i n g  Sweedens Swamp. 



Based o n  t h e  i n f o r m a t i o n  c u r r e n t l y  a v a i l a b l e ,  p o t e n t i a l  i m p a c t s  t o  
up land  h a b i t a t  do n o t  a p p e a r  to be s i g n i f i c a n t  e i t h e r .  Much o f  t h e  
p r o j e c t  s i t e  i s  a l r e a d y  d e v e l o p e d .  The u p l a n d  h a b i t a t  which r ema ins  
is s u b s t a n t i a l l y  less  v a l u a b l e  t h a n  t h e  h a b i t a t  a t  Sweedens Swamp, 
d u e  t o  i ts  s m a l l  s i z e ,  p a s t  d i s t u r b a n c e ,  t h e  l a c k  of  s t r u c t u r a l  
d i v e r s i t y  and  t h e  a b s e n c e  of  any  n o i s e  o r  v i s u a l  b u f f e r  from Route  6 .  

3. Washinqton  P l a z a  S i t e  

T h i s  s i t e  c o n s i s t s  o f  a p p r o x i m a t e l y  27 a c r e s ,  much o f  which is 
a l r e a d y  deve loped .  T h e r e  is a n  a d d i t i o n a l  20 - 40  acres o f  un- 
d e v e l o p e d  l a n d  t o  t h e  west c o n s i s t i n g  o f  e a r l y  s u c c e s s i o n a l  u p l a n d  
woods. T h e r e  a p p e a r  t o  be n o  w e t l a n d s  o r  w a t e r c o u r s e s  o n  t h e  s i t e ,  
so e x p a n s i o n  o f  t h e  s i t e  to b u i l d  a  r e g i o n a l  m a l l  would n o t  e n t a i l  
a n y  a d v e r s e  i m p a c t s  t o  t h e  a q u a t i c  env i ronmen t .  While  t h e  r e c o r d  
d o e s  n o t  c o n t a i n  complete i n f o r m a t i o n  f o r  t h i s  s i t e ,  t h e r e  is 
n o t h i n g  t o  s u g g e s t  t h a t  deve lopmen t  o f  a  mall would c a u s e  a n y  o t h e r  
s i g n i f i c a n t  a d v e r s e  e n v i r o n m e n t a l  impac t s .  T h i s  s i t e  t h e r e f o r e  
a l so  a p p e a r s  t o  be a l e s s  e n v i r o n m e n t a l l y  damaging a l t e r n a t i v e  t o  
f i l l i n g  Sweedens Swamp. 

I n  d e t e r m i n i n g  w h e t h e r  t h e  a d v e r s e  e f f e c t s  o f  P y r a m i d ' s  p roposed  
d i s c h a r g e  are u n a c c e p t a b l e ,  I mus t  d e t e r m i n e  w h e t h e r  t h e  d i s c h a r g e  
would comply w i t h  t h e  4 0 4 ( b )  (1) g u i d e l i n e s .  I have  r e a c h e d  a con- 
c l u s i o n  d i f f e r e n t  from t h e  C o r p s ,  i n  p a r t  b e c a u s e  I have  d e c l i n e d  
t o  f o l l o w  t h e  C o r p s '  d e p a r t u r e  f rom t h e  'normal  i n t e r p r e t a t i o n  o f  
t h e  a l t e r n a t i v e s  tes t .  

Pyramid had t h e  b u r d e n  of  ove rcoming  t h e  t h a t  t h e r e  are 
less e n v i r o n m e n t a l l y  damaging ,  p r a c t i c a b l e  a l t e r n a t i v e s  t o  t h e  
p r o p o s e d  d i s c h a r g e .  Based o n  t h e  r e c o r d  I f i n d  t h a t  Pyramid h a s  
n o t  m e t  i t s  burden .  T h e r e f o r e ,  I c o n c l u d e  t h a t  t h e  w e t l a n d  loss a t  
Sweedens Swamp is  a v o i d a b l e ,  and  t h a t  t h e  p r ~ p o s e d  d i s c h a r g e  would 
n o t  comply w i t h  t h e  g u i d e l i n e s .  
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VI. MITIGATION 

Even though ,  a s  p r e v i o u s l y  e x p l a i n e d ,  t h e r e  a r e  p r a c t i c a b l e  a l t e r -  
n a t i v e s ,  Pyramid n e v e r t h e l e s s  a r g u e s  t h a t  i t  s h o u l d  be a l l o w e d  t o  
f i l l  Sweedens Swamp i n  exchange  f o r  a  package  of  m i t i g a t i o n  m e a s u r e s  
which i t  c l a i m s  would more t h a n  o f f s e t  t h e  a d v e r s e  i m p a c t s  o f  i t s  
p r o p o s a l .  While  I v i ew t h e  answer  to t h e  a l t e r n a t i v e s  q u e s t i o n  t o  
be d i s p o s i t i v e ,  a  d e t a i l e d  e x a m i n a t i o n  of  t h e  m i t i g a t i o n  i s s u e  w i l l  
b e  u n d e r t a k e n  to l a y  i t  to rest a s  w e l l .  

M i t i g a t i o n  may mean a  b r o a d  a r r a y  of  a c t i o n s ,  b u t  i n  t h e  c o n t e x t  o f  
t h i s  d e c i s i o n ,  i t  r e f e r s  to a t t e m p t i n g  t o  compensa te  f o r  w e t l a n d  
losses by c r e a t i n g  o r  e n h a n c i n g  o t h e r  wet lands .* /  U n t i l  r e c e n t l y ,  
t h e r e  h a s  b e e n  l i t t l e  d e b a t e  a b o u t  t h e  p r o p e r  role of  m i t i g a t i o n  i n  
t h e  404 program: m i t i g a t i o n  a p p l i e s  t o  u n a v o i d a b l e  e n v i r o n m e n t a l  
impac t s .  Whi le  t h e r e  h a s  b e e n  c o n s i d e r a b l e  d i s c u s s i o n  a b o u t  t h e  
t e c h n i c a l  q u e s t i o n s  w e t l a n d  c r e a t i o n  p o s e s ,  t h e r e  h a s  been  wide 
ag reemen t  t h a t  m i  t i g a t i o n  c a n n o t  s u b s t i t u t e  f o r  t h e  a l t e r n a t i v e s  
a n a l y s i s  r e q u i r e d  by t h e  4 0 4 ( b ) ( l )  g u i d e l i n e s .  The C l e a n  Water  Act 
and t h e  g u i d e l i n e s  d i r e c t  u s  to  p r o t e c t  n a t u r a l  w e t l a n d s  by  
a v o i d i n g  i m p a c t s  where p o s s i b l e .  Sound s c i e n t i f i c ,  l e g a l  and  
p o l i c y  r e a s o n s  s u p p o r t  c o n t i n u i n g  t h i s  app roach  to w e t l a n d s  p r o t e c-  
t i o n .  

A s  d e s c r i b e d  more f u l l y  be low,  Pyramid p r o p o s e s  v a r i o u s  a c t i o n s  t o  
a t t e m p t  t o  m i t i g a t e  t h e  a d v e r s e  e n v i r o n m e n t a l  i m p a c t s  o f  b u i l d i n g  a  
m a l l  on Sweedens Swamp. Throughou t  t h e  404 p e r m i t  p r o c e s s ,  EPA 
m a i n t a i n e d  t h a t  t h e  p r o j e c t  d i d  n o t  comply w i t h  t h e  S e c t i o n  4 0 4 ( b ) ( l )  
g u i d e l i n e s  b e c a u s e  t h e  p r o j e c t  p u r p o s e  c o u l d  b e  s a t i s f i e d  w i t h o u t  
f i l l i n g  w e t l a n d s .  A s  d i s c u s s e d  i n  S e c t i o n  V ,  a l t e r n a t i v e s  e x i s t  t o  
P y r a m i d ' s  p r o p o s a l  which  e l i m i n a t e  or g r e a t l y  r e d u c e  t h e  f i l l i n g  of 
w e t l a n d s .  To t h e  e x t e n t  t h a t  w e t l a n d  i m p a c t s  are a v o i d a b l e  it is 
u n n e c e s s a r y  t o  g r a p p l e  w i t h  t h e  d i f f i c u l t  q u e s t i o n  o f  w h e t h e r  t h e  
p roposed  m i t i g a t i o n  would s u c c e e d  i n  c r e a t i n g  f u n c t i o n a l  w e t l a n d s ,  
l e t  a l o n e  w h e t h e r  t h e  u s e s  and v a l u e s  p r o v i d e d  by t h e  a r t i f i c i a l  
w e t l a n d s  would be e q u i v a l e n t  t o  t h o s e  p r o v i d e d  by t h e  n a t u r a l  o n e s  
l o s t  to t h e  p r o j e c t .  

The N e w  England D i v i s i o n  of  t h e  Corps ,  a f t e r  much d e l i b e r a t i o n ,  
r e a f f i r m e d  t h i s  v iew i n  t h e  c o n t e x t  o f  P y r a m i d ' s  404 p e r m i t  a p p l i c a-  
t i o n .  A s  e a r l y  a s  F e b r u a r y  1985 ,  t h e  N E  Corps informed Pyramid 
t h a t  a  p e r m i t  f o r  i t s  p r o p o s a l  would be d e n i e d  b e c a u s e  t h e r e  were 
less e n v i r o n m e n t a l l y  damaging,  p r a c t i c a b l e  a l t e r n a t i v e s  a v a i l a b l e  
t o  s a t i s f y  t h e  p r o j e c t  p u r p o s e .  

*/ I u s e  t h e  term " m i t i g a t i o n "  i n s t e a d  of  t h e  term " c a n p e n s a t i o n "  - 
i n  o r d e r  t o  be c o n s i s t e n t  w i t h  o u r  p r e v i o u s  c o r r e s p o n d e n c e  o n  
t h i s  c a s e .  The m o s t  w i d e l y  used  d e f i n i t i o n  of  m i t i g a t i o n  is 
t h a t  p u t  f o r t h  by  CEQ ( 4 0  C.F.R. § 1 5 0 8 . 2 0 ( a ) - ( e ) ) .  The CEQ 
d e f i n i t i o n  i n c l u d e s  a v o i d a n c e  of  i m p a c t s  as w e l l  as  h a b i t a t  
compensa t ion .  



I n  May, 1985 t h e  N e w  England Corps  D i v i s i o n  Eng inee r  s u c c i n c t l y  
s t a t e d  h i s  recommendation*/ - t o  h i s  H e a d q u a r t e r s  o f f i c e :  

I recommend t h a t  t h e  p e r m i t  b e  d e n i e d .  I b e l i e v e  t h a t  
t h e  p r o j e c t  d o e s  n o t  comply w i t h  t h e  4 0 4 ( b )  (1) g u i d e-  
l i n e s  b e c a u s e  t h e r e  is a  p r a c t i c a b l e  a l t e r n a t i v e  to  
t h e  proposed  d i s c h a r g e  t h a t  h a s  less a d v e r s e  impac t  to  
t h e  a q u a t i c  ecosys t em.  F u r t h e r  t h e  a l t e r n a t i v e  t o  t h e  
e n t i r e  p r o p o s a l  ( o n  and of f s i t e )  h a s  less a d v e r s e  
impact  because  i t  d o e s  n o t  depend o n  t h e  s u c c e s s  o f  
c r e a t i n g  w e t l a n d s .  

Major  G e n e r a l  Wal l ,  t h e n  Deputy Director f o r  C i v i l  Works, d i s a g r e e d ,  
r e a s o n i n g  t h a t  i f  a n  a p p l i c a n t  p r o m i s e s  f u l l  compensa t ion  so t h a t  
t h e r e  would be  no n e t  loss o f  w e t l a n d s ,  t h e r e  c o u l d  be  n o  "less 
e n v i r o n m e n t a l l y  damaging a l t e r n a t i v e "  w i t h i n  t h e  meaning o f  t h e  
404(  b )  (1) g u i d e l i n e s .  Under t h i s  a p p r o a c h  a n  a p p l i c a n t  c o u l d  
overcome t h e  r e g u l a t o r y  p r e s u m p t i o n  t h a t  less damaging a l t e r n a t i v e s  
e x i s t  m e r e l y  by  a g r e e i n g  t o  compensa te  f o r  t h e  amount o f  w e t l a n d s  
d e s t r o y e d  by a  non- water  d e p e n d e n t  p r o j e c t .  I n  c o n t r a s t  t o  t h e  
NE Corps  p o s i t i o n ,  t h i s  r e s p r e s e n t s  a  n o v e l  i n t e r p r e t a t i o n  of t h e  
g u i d e l i n e s  and  a  d e p a r t u r e  f rom t h e  way t h e  a l t e r n a t i v e s  a n a l y s i s  
h a s  b e e n  hand led  by EPA and t h e  C o r p s  i n  t h e  p a s t .  I n  e s s e n c e  it 
removes a n y  d i s t i n c t i o n  be tween  water- dependent  and  nonwater -  
d e p e n d e n t  p r o j e c t s ,  t h e r e b y  n u l l i f y i n g  t h e  p r e s u m p t i o n  a g a i n s t  
s i t i n g  nonwater- dependent  p r o j e c t s  i n  w e t l a n d s .  I t  a l so  s u p p l a n t s  
t h e  p r e s u m p t i o n  a g a i n s t  f i l l i n g  w e t l a n d s  ( a n d  t h a t  a l t e r n a t i v e s  
e x i s t )  w i t h  a n  a s s u m p t i o n  t h a t  w e t l a n d  c r e a t i o n  p r o j e c t s  w i l l  w o r k  
a s  a d v e r t i s e d  t o  f u l l y  compensa t e  f o r  a d v e r s e  impac t s .  One 
consequence  of  t h i s  new a p p r o a c h  is t h a t .  it e f f e c t i v e l y  s h i f t s  t h e  
bu rden  o f  p roo f  from t h e  a p p l i c a n t  -- who f o r m e r l y  had to  demon- 
s t r a t e  t h a t  a l t e r n a t i v e s  d i d  n o t  e x i s t  -- t o  EPA and  t h e  C o r p s ,  
who would have  to  p r o v e  t h a t  a m i t i g a t i o n  p l a n  c o u l d  n o t  work. A s  
a  p r a c t i c a l  m a t t e r ,  i t  is i m p o s s i b l e  t o  p r e d i c t  whe the r  a p a r t i c u l a r  
m i t i g a t i o n  p l a n  w i l l  o r  w i l l  n o t  work e x a c t l y  a s  proposed .  More- 
o v e r ,  t h e r e  a r e  c u r r e n t l y  n o  s t a n d a r d s  i n  p l a c e  to  judge  w h e t h e r  
t h e  v a l u e s  c r e a t e d  by a r t i f i c i a l  or  enhanced  w e t l a n d s  e q u a l  t h o s e  
s a c r i f i c e d  t o  nonwater- dependent  p r o j e c t s .  

I d i s a g r e e  w i t h  G e n e r a l  W a l l ' s  i n t e r p r e t a t i o n  of t h e  4 0 4 ( b ) ( l )  
g u i d e l i n e s .  I n  my v iew it c o n t r a v e n e s  t h e  l a n g u a g e  and  i n t e n t  o f  
t h e  r e g u l a t i o n s  and t h e  C l e a n  Wate r  A c t  i t s e l f ;  i t  is s c i e n t i f i -  
c a l l y  unfounded;  and  i t  is unsound e n v i r o n m e n t a l  p o l i c y .  I t  
p o s e s  e n v i r o n m e n t a l  p r o b l e m s  n o t  f a c e d  u n d e r  o u r  c u r r e n t  i n t e r p r e -  
t a t i o n  o f  t h e  g u i d e l i n e s  w h i l e  r e d u c i n g  b e n e f i t s  e n j o y e d  unde r  t h e  
u s u a l  approach .  Moreover ,  I q u e s t i o n  w h e t h e r  p o l i c y  c h a n g e s  which 
a f f e c t  t h e  b a s i c  s t r u c t u r e  of  t h e  r e g u l a t o r y  program s h o u l d  be 
made o n  a n  -- ad hoc  b a s i s .  The f o l l o w i n g  a n a l y s i s  t r e a t s  e a c h  of  
t h e s e  i s s u e s  i n  t u r n .  

*/ I n  New Eng land ,  t h e  p a s t  d e c i s i o n s  w h e t h e r  or n o t  t o  i s s u e  a  - 
404 p e r m i t  r e s t e d  w i t h  t h e  D i v i s i o n  Eng inee r .  I n  t h i s  c a s e ,  
t h e  N e w  England D i v i s i o n  E n g i n e e r  w a s  d i r e c t e d  to  s u b m i t  h i s  
d e c i s i o n  t o  t h e  Corps  H e a d q u a r t e r s  o f f i c e  i n  Washington ,  D.C., 
f o r  r e v i e w  b e f o r e  f i n a l  a c t i o n  c o u l d  be t aken .  



A. S c i e n t i f i c  I s s u e s  

To p e r m i t  m i t i g a t i o n  of  a v o i d a b l e  i m p a c t s  b y  t h e  c r e a t i o n  o f  a r t i -  
f i c i a l  w e t l a n d s  is n o t  a s c i e n t i f i c a l l y  v a l i d  a p p r o a c h  b e c a u s e  it 
e x c h a n g e s  a p r o v e n  fo rm o f  r e s o u r c e  p r o t e c t i o n  f o r  a n  e x p e r i m e n t a l  
one.*/  Avo idance  o f  i m p a c t s  t h r o u g h  s e l e c t i o n  o f  a n  e n v i r o n m e n t a l l y  
p r e f e r a b l e  a l t e r n a t e  s i t e  p r o v i d e s  100% e f f e c t i v e  w e t l a n d s  p r o t e c-  
t i o n ;  m i t i g a t i o n ,  e v e n  i f  w e l l  d e s i g n e d ,  c a n n o t  p r o v i d e  t h i s  l e v e l  
o f  c e r t a i n t y .  The r e c o r d  shows t h a t  t h e  p r a c t i c e  of m i t i g a t i n g  
u n a v o i d a b l e  i m p a c t s  t h r o u g h  w e t l a n d  e x p a n s i o n  o r  c r e a t i o n  is i n-  
c r e a s i n g  i n  N e w  Eng l and  and t h r o u g h o u t  t h e  c o u n t r y ,  b u t  t h e  s c i e n c e  
i n v o l v e d  r e m a i n s  unproven .  Examples  whe re  m i t i g a t i o n  h a s  a p p a r e n t l y  
s u c c e e d e d  or  f a i l e d  c a n  be  f o u n d ,  a l t h o u g h  it is d i f f i c u l t  t o  
compare  o n e  case t o  a n o t h e r .  I n  a n  e f f o r t  t o  b e t t e r  u n d e r s t a n d  t h e  
e f f e c t i v e n e s s  o f  w e t l a n d  c r e a t i o n  p r o j e c t s  i n  N e w  E n g l a n d ,  EPA 
r e c e n t l y  c o n t r a c t e d  w i t h  M e t c a l f  a n d  Eddy,  I n c .  t o  e v a l u a t e  t h e  
r e s u l t s  o f  m i t i g a t i o n  i n  f i v e  cases, e a c h  a c o n d i t i o n  o f  a n  i s s u e d  
S404 p e r m i t  i n  N e w  England .  T h e i r  r e p o r t  f o u n d  t h a t  m i t i g a t i o n  was 
i n e f f e c t i v e  i n  t w o  cases and m a r g i n a l l y  s u c c e s s f u l  i n  t w o  o t h e r  
i n s t a n c e s  ( t h e  m i t i g a t i o n  h a s  n o t  y e t  b e e n  d o n e  f o r  t h e  f i f t h  case).  
The r e c o r d  shows t h a t  r e s u l t s  o f  w e t l a n d  c r e a t i o n  i n  New Eng land  
a p p e a r  t o  b e ,  a t  b e s t ,  mixed.  

Pyramid  h a s  s u p p l i e d  a number of  e x a m p l e s  o f  w e t l a n d  c r e a t i o n  to 
l e n d  s u p p o r t  t o  its p o s i t i o n  t h a t  w e t l a n d s  c a n  a n d  h a v e  been  suc-  
c e s s f u l l y  created. A number o f  t h e  e x a m p l e s  c i t e d  show t h a t  cer- 
t a i n  w e t l a n d  t y p e s  h a v e  b e e n  s u c c e s s f u l l y  created a l t h o u g h  none  o f  
them i n v o l v e s  t h e  r e p l i c a t i o n  o f  a l l  o f ' t h e  f u n c t i o n s  o f  a Sweedens  
Swamp. O t h e r  e x a m p l e s  c i ted are i n  f a c t  n o t  w e t l a n d  " c r e a t i o n "  a t  
a l l  b u t  a l t e r a t i o n s  o f  e x i s t i n g  w e t l a n d s ,  s u c h  as  t h e  Great Meadows 
N a t i o n a l  W i l d l i f e  R e f u g e ,  t h e  H a r l a n d  S t r e e t  ma r sh  i n  M i l t o n ,  
M a s s a c h u s e t t s  and many Ducks U n l i m i t e d  p r o j e c t s  i n  Canada.  F o r  
e x a m p l e ,  closer e x a m i n a t i o n  of t h e  f a c t s  b e h i n d  t h e  H a r l a n d  Street 
m a r s h  r e v e a l s  t h a t  i t  was a w e t l a n d  p r i o r  to ,  n o t  a s  a r e s u l t  o f ,  
a n  SCS f l o o d  c o n t r o l  p r o j e c t .  Moreover ,  t h e  a b s t r a c t  o f  o n e  case 
i n  N e w  York c i t e d  by Pyramid  i n d i c a t e s  t h e r e  was  a 75% f a i l u r e  r a t e  
f o r  p l a n t  s p e c i e s  i n t r o d u c e d  i n t o  a r t i f i c i a l  we t lands .** /  - 
Whethe r  o r  n o t  Py ramid '  s p r o p o s a l  ( d i s c u s s e d  be low)  would  e n c o u n t e r  
t h e  same d i f f i c u l t i e s  as  p a s t  u n s u c c e s s f u l  p r o j e c t s ,  o r  would 
e x p e r i e n c e  i ts  own d i f f i c u l t i e s ,  c a n n o t  be known a t  t h i s  t i m e .  
I n d e e d  t h a t  is a major r e a s o n  why t h e  less  s p e c u l a t i v e  a l t e r n a t i v e s  
a n a l y s i s  is a p r e f e r a b l e  means ,  f r o m  a  p o l i c y  s t a n d p o i n t ,  o f  
a p p r o a c h i n g  p r o p o s a l s  t o  f i l l  w e t l a n d s .  The p o i n t  is t h a t  w e t l a n d  

*/ Remarkab ly ,  a t  t h e  t i m e  t h e  C o r p s  H e a d q u a r t e r s  d e c i d e d  P y r a m i d ' s  - 
m i t i g a t i o n  p r o p o s a l  was "100% e f f e c t i v e " ,  Pyramid  had  n o t  e v e n  
s e l e c t e d  i ts  f i n a l  s i t e ,  much less  d e v e l o p e d  a s p e c i f i c  p l a n .  

**/ Emerson,  F r e d r i c k .  1961.  E x p e r i m e n t a l  E s t a b l i s h m e n t  o f  Food - 
and C o v e r  P l a n t s  i n  M a r s h e s  C r e a t e d  f o r  W i l d l i f e  i n  N e w  York 
Sta te .  N e w  York F i s h  a n d  G a m e  J o u r n a l  8:2, p. 130- 144. 



c r e a t i o n  p r o j e c t s  a r e  r a r e l y  a s  s i m p l e  and  r o u t i n e  a s  Py ramid ' s  
c o n s u l t a n t s  imply;  many u n c o n t r o l l e d  v a r i a b l e s  may i n £  l u e n c e  
u l t i m a t e  s u c c e s s  o r  f a i l u r e .  S a l t  mar shes  and  f r e s h w a t e r  emergent  
m a r s h e s  a p p e a r  to be t h e  s y s t e m s  t h a t  a r e  most f r e q u e n t l y  and 
e a s i l y  e s t a b l i s h e d .  Most o f t e n ,  however ,  p a s t  m i t i g a t i o n  p r o j e c t s  
i n  N e w  England have  i n v o l v e d  c o n v e r s i o n  of  o n e  w e t l a n d  t y p e  to  
a n o t h e r  o r  e x p a n s i o n  of  a n  e x i s t i n g  we t l and .  Few are m a j o r  d e  
novo w e t l a n d  c r e a t i o n  p r o j e c t s  and none a s  l a r g e  a s  what  pyramid 
p r o p o s e s .  

Even where  w e t l a n d s  have been  s u c c e s s f u l l y  c r e a t e d ,  r e l a t i v e l y  
l i t t l e  w o r k  h a s  been  done  to  a s s e s s  t h e  long- term f a t e  of t h e s e  
a r t i f i c i a l  sys t ems .  The r e c o r d  shows t h a t  some w e t l a n d  c r e a t i o n  
p r o j e c t s  have n o t  p roved  a s  s u c c e s s f u l  a s  had been  hoped. Marga re t  
Race of S t a n f o r d  U n i v e r s i t y ,  f o r  i n s t a n c e ,  e v a l u a t e d  w e t l a n d  m i t i g a t i o n  
p r o j e c t s  i n  t h e  San F r a n c i s c o  Bay a r e a  and  c o n c l u d e d  t h a t ,  "Many 
of  t h e  p r o j e c t s  n e v e r  r e a c h e d  t h e  l e v e l  o f  s u c c e s s  p u r p o r t e d  and 
o t h e r s  have  been  p l a g u e d  by s e r i o u s  problems. .  . . [ B l e c a u s e  t h e  
t e c h n o l o g y  i s  s t i l l  l a r g e l y  e x p e r i m e n t a l ,  t h e r e  is n o  g u a r a n t e e  
t h a t  man-made w e t l a n d s  w i l l  p e r s i s t  a s  permanent  s u b s t i t u t e s  f o r  
s a c r i f i c e d  n a t u r a l  h a b i t a t s .  "*/ - 
O t h e r  s t u d i e s  i n  C a l i f o r n i a  r e a c h e d  s i m i l a r  c o n c l u s i o n s .  Gregory 
~ a k e r * * /  i n  a n  a n a l y s i s  o f  t h e  role of m i t i g a t i o n  i n  t h e  4 0 4  program 
f o u n d t h a t ,  " I n  p r a c t i c e ,  w e t l a n d  m i t i g a t i o n  h a s  n o t  l i v e d  u p  to  
e x p e c t a t i o n s n  and  t h a t  " t h i s  s t u d y  r e f u t e [ s ]  t h e  common n o t i o n  t h a t  
a l m o s t  any p r o j e c t  c a n  be made a c c e p t a b l e  by s i m p l y  o f f s e t t i n g  t h e  
a d v e r s e  i m p a c t s  w i t h  a  w e t l a n d  m i t i g a t i o n  p r o j e c t . "  Baker a l s o  
r e a c h e d  c o n c l u s i o n s  a b o u t  t h e  p r o p e r  r e l a t i o n s h i p  be tween  m i t i g a t i o n  
and  t h e  a n a l y s i s  o f  p r o j e c t  a l t e r n a t i v e s :  

P u b l i c  and p r i v a t e  i n t e r e s t s  a r e  l i k e l y  t o  c o n t i n u e  to  
p l a c e  s t r o n g  deve lopment  p r e s s u r e s  o n  w e t l a n d  r e s o u r c e s .  
S i n c e  w e t l a n d  s y s t e m s  c a n  be  e x p e d i t i o u s l y  e l i m i n a t e d  b u t  
c a n n o t  be r e c r e a t e d  o v e r n i g h t ,  p r e s e r v a t i o n  s h o u l d  be  pre-  
f e r a b l e  to exchang ing  e x i s t i n g  w e t l a n d s  f o r  new o n e s .  I n  
s p i t e  o f  t h i s ,  m i t i g a t i o n  is o f t e n  u s e d  a s  a  means o f  j u s-  
t i f y i n g  a  p r o j e c t  r a t h e r  t h a n  a s  a  means for o f f s e t t i n g  
t r u l y  u n a v o i d a b l e  impac t s .  S i n c e  w e t l a n d  r e c r e a t i o n  p r o j e c t s  
d o  n o t  c o n s i s t e n t l y  m e e t  e x p e c t a t i o n s ,  d r e d g e  and f i l l  
a c t i v i t i e s  s h o u l d  be  e v a l u a t e d  a t  f a c e  v a l u e ,  u n p r e j u d i c e d  
by p r o p o s a l s  to compensa te  f o r  losses. 

*/ Race,  M a r g a r e t  S. 1985. C r i t i q u e  of  P r e s e n t  Wet l ands  Mi t iga-  - 
t i o n  P o l i c i e s ' i n  t h e  U n i t e d  S t a t e s  Based o n  A n a l y s i s  o f  P a s t  
R e s t o r a t i o n  P r o j e c t s  i n  San  F r a n c i s c o  Bay. Env i ronmen ta l  
Management 9:1, pp.  71-82. 

**/ Baker ,  Gregory  F. 1984. An A n a l y s i s  o f  Wetland L o s s e s  and - 
Compensat ion u n d e r  t h e  C l e a n  Water  A c t  S e c t i o n  404 Program: 
Managing N a t u r a l  R e s o u r c e s  t h r o u g h  M i t i g a t i o n .  M a s t e r  of  
S c i e n c e  T h e s i s ,  U n i v e r s i t y  o f  San F r a n c i s c o .  



The r e s u l t s  o f  t h e s e  and  o t h e r  s t u d i e s  d o  n o t  mean t h a t  some k i n d s  
o f  w e t l a n d s  c a n n o t  be c r e a t e d ,  b u t  t h e y  d o  i l l u s t r a t e  t h e  u n c e r t a i n t y  
s u r r o u n d i n g  t h e  s h o r t  and  l o n g  term v i a b i l i t y  o f  w e t l a n d  c r e a t i o n ,  
and p e r h a p s  more  i m p o r t a n t l y  t h e  d i f f i c u l t y  o f  d e t e r m i n i n g  t h e  
v a l u e  t o  t h e  p u b l i c  o f  a r t i f i c i a l  v s .  n a t u r a l  w e t l a n d s .  W e  c a n n o t  
be  p o s i t i v e  how l o n g  i t  t a k e s  t o  e s t a b l i s h  a r t i f i c i a l  w e t l a n d s ,  
much less  how t o  j u d g e  a  l e v e l  o f  s u c c e s s  s u f f i c i e n t  t o  j u s t i f y  
d e s t r u c t i o n  o f  n a t u r a l  w e t l a n d s .  D a n i e l  W i l l a r d  o f  I n d i a n a  Univer-  
s i t y * /  r e p o r t i n g  o n  w e t l a n d  m i t i g a t i o n  work i n  C h i c a g o ,  c a u t i o n s  
that- " .  . . o u r  l a c k  o f  knowledge o f  w e t l a n d  e c o s y s t e m s  d y n a m i c s  
l i m i t s  o u r  c o n f i d e n c e  a b o u t  t h e  e x a c t  f u t u r e  d i s t r i b u t i o n  o f  t h e s e  
[ c r e a t e d ]  h a b i t a t s  o n  t h e  site. .  . . B i o l o g i c a l  s y s t e m s  d o  n o t  
behave  l i k e  e n g i n e e r e d  s y s t e m s  ( h a p p i l y ) .  T h e r e f o r e ,  t h e  outcome 
w i l l  s u r e l y  v a r y  f rom p r e d i c t i o n . "  

S h i s l e r  and  C h a r e t t e * * /  a t  R u t g e r s  compared  a r t i f i c i a l l y  created 
w e t l a n d s  to  n a t u r a l  systems to d e t e r m i n e  w h e t h e r  t h e  manmade areas 
a c t u a l l y  compensa t ed  f o r  l o s t  v a l u e s .  "Our r e s u l t s n ,  t h e y  wrote, 
" i n d i c a t e  t h a t  t h e  o v e r a l l  a n s w e r  to t h e  q u e s t i o n  ' A r e  a r t i f i c i a l  
m a r s h e s  e q u i v a l e n t  t o  n a t u r a l  m a r s h e s ? '  is NO. Many c h a r a c t e r i s t i c s  
o f  t h e  a r t i f i c i a l  m a r s h e s  were lower t h a n  t h e  n a t u r a l  m a r s h e s .  I n  
v i ew  o f  t h e  c o n c e p t  o f  m i t i g a t i o n ,  a r t i f i c i a l  m a r s h e s  are n o t  
e q u i v a l e n t  to n a t u r a l  m a r s h e s  and  t h e r e f o r e  are n o t  a b i o l o g i c a l  [ s i c ]  
e q u i v a l e n t  r e p l a c e m e n t  o f  a n a t u r a l  marsh ."  

P a r t i c u l a r l y  t r o u b l i n g  t o  m e  i s  t h a t  G e n e r a l  Wall 's  a p p r o a c h  n o t  
o n l y  a l l o w s  m i t i g a t i o n  to  j u s t i f y  a v o i d a b l e  h a b i t a t  losses, b u t  
would p e r m i t  t h e  a r t i f i c i a l  w e t l a n d s  to b e  o f  a d i f f e r e n t  t y p e .  
Management o f  w e t l a n d  t y p e s  f o r  a s i n g l e  p u r p o s e  ( e . g . ,  duck  h u n t i n g ,  
sewage t r e a t m e n t )  o r  to restore d e g r a d e d  s y s t e m s  may b e  a p p r o p r i a t e  
i n  l i m i t e d  c a s e s  whe re  t h a t  is t h e  e x p r e s s  p u r p o s e  o f  t h e  p r o j e c t .  
But  u s i n g  s u c h  t e c h n i q u e s  to  j u s t i f y  t h e  d e s t r u c t i o n  o f  n a t u r a l  
w e t l a n d s  is a n  e n t i r e l y  d i f f e r e n t  matter .  P e r m i t t i n g  ou t- of- k ind  
h a b i t a t  r e p l a c e m e n t  as a g e n e r a l  p r a c t i c e  h a s  l i t t l e  s c i e n t i f i c  
s u p p o r t  s i n c e  i t  m e r e l y  r e f l e c t s  t h e  d e c i s i o n - m a k e r ' s  b i a s  f o r  o n e  
k i n d  o f  h a b i t a t  o v e r  a n o t h e r .  

The e n t i r e  c o n c e p t  o f  t r a d i n g  a r t i f i c i a l  f o r  e x i s t i n g  w e t l a n d s  
rests o n  s e v e r a l  c h a l l e n g e a b l e  a s s u m p t i o n s  ( e . g . ,  t h a t  a manmade 
w e t l a n d  f u n c t i o n s  a s  w e l l  a s  a n a t u r a l  o n e ;  o r  t h a t  w e  know which  
w e t l a n d  t y p e s ,  a n d  w h i c h  w e t l a n d  v a l u e s ,  are  m o s t  I t i m p o r t a n t " ) .  
Even w h e r e  s u c c e s s f  u l ,  m i  t i g a t i o n  p r o j e c t s  u s u a l l y  r e p l a c e  selected 
w e t l a n d  a t t r i b u t e s  ( t y p i c a l l y  f l o o d  s t o r a g e  or  w i l d l i f e  h a b i t a t ) ,  
n o t  t h e  f u l l  s p e c t r u m  o f  v a l u e s  most w e t l a n d s  p r o v i d e .  I n  a d d i t i o n ,  
t h e  c r e a t i o n  o f  a r t i f i c i a l  w e t l a n d s  c a n  e x a c t  o t h e r  e n v i r o n m e n t a l  
costs. O b v i o u s l y ,  new h a b i t a t  c a n n o t  b e  c r e a t e d  from n o t h i n g ;  

*/ W i l l a r d ,  D a n i e l  E. 1985 .  P r o g r e s s  R e p o r t  o n  R e s t o r a t i o n  and - 
Development  o f  W e t l a n d s  o n  Two S o u t h  C h i c a g o  P r o p e r t i e s  
( P a p e r  p r e s e n t e d  a t  May 1 9 8 5  m e e t i n g  o f  S o c i e t y  o f  S t a t e  
We t l and  Program Manage r s ,  P o r t l a n d ,  Ma ine ) .  

**/ S h i s l e r ,  J o s e p h ,  K. and  David  J. C h a r e t t e .  A r t i f i c i a l  v s .  - 
N a t u r a l  T i d a l  S a l t  Marshes :  A r e  A r t i f i c i a l  Mar shes  Equiva-  
l e n t  f o r  M i t i g a t i o n ?  The  C o a s t a l  S o c i e t y ,  P r o c e e d i n g ,  
9 t h  Annua l  C o n f e r e n c e .  ( i n  p r e s s )  



e x i s t i n g  a r e a s  w i t h  e x i s t i n g  v a l u e s  mus t  b e  m o d i f i e d  i n  t h e  hope 
o f  improving  s e l e c t e d  e n v i r o n m e n t a l  v a l u e s .  The c o n s e q u e n c e  of  
c r e a t i n g  a n  a r t i f i c i a l  w e t l a n d  w i l l  o f t e n  be t h e  loss o f  u p l a n d  
h a b i t a t ,  a s  w e l l  a s  t h e  l o s s  o f  t h e  e x i s t i n g  w e t l a n d .  

I am a l s o  c o n c e r n e d  t h a t  w e  n o t  r e l y  too h e a v i l y  o n  q u a n t i t a t i v e  
a s s e s s m e n t  m e t h o d o l o g i e s  i n  a d d r e s s i n g  t h e s e  q u e s t i o n s .  A l though  
u s e f u l  t o o l s  f o r  g e n e r a l  c o m p a r i s o n s ,  t h e y  d o  n o t  o f t e n  measu re  
s i t e - s p e c i f i c  e n v i r o n m e n t a l  v a l u e s .  T h a t  Sweedens Swamp scores 332  
h a b i t a t  u n i t s  (see Appendix B) s o u n d s  more p r e c i s e  t h a n  it r e a l l y  
is. I t  is r e a s o n a b l e  to  u s e  a s s e s s m e n t  me thodo log ie s- - the  b e s t  
t o o l s  c u r r e n t l y  a v a i l a b l e - - i n  d e v e l o p i n g  m i t i g a t i o n  p l a n s  f o r  
u n a v o i d a b l e  w e t l a n d  losses; i t  is much more q u e s t i o n a b l e  t o  a l l o w  
w e t l a n d  d e s t r u c t i o n  t h a t  c o u l d  o t h e r w i s e  be  a v o i d e d  based  on 
s u c h  n u m e r i c a l  a p p r o x i m a t i o n s .  Some o f  t h e  i n h e r e n t  1 i m i t a t i o n s  
o f  t h e  model u s e d  i n  t h i s  c a s e  are d i s c u s s e d  i n  Appendix B. I n  
a d d i t i o n ,  W i l l a r d  n o t e s  t h e  t a u t o l o g i c a l  n a t u r e  of  u s i n g  a s s e s s m e n t  
m e t h o d o l o g i e s  t o  p r e d i c t  h a b i t a t  improvements  f rom m i t i g a t i o n  
p r o j e c t s .  "To some e x t e n t  t h e  p r e d i c t i o n s  o f  f u t u r e  [ h a b i t a t ]  
u n i t s  depend on  a  l o g i c a l l y  c i r c u l a r  p r o c e s s .  W e  assume t h a t  
e x i s t i n g  p h y s i c a l  c h a r a c t e r i s t i c s  o f  t h e  sites c a u s e  e x i s t i n g  
h a b i t a t  t o  d e v e l o p .  Then w e  assume t h a t  by c r e a t i n g  s i m i l a r  p h y s i-  
c a l  c h a r a c t e r i s t i c s  w e  g e t  h a b i t a t  o f  s i m i l a r  v a l u e s .  F i n a l l y ,  w e  
d e s i g n  t h e  [ m i t i g a t i o n ]  s i t e  to  i n c l u d e  o n l y  p h y s i c a l  c h a r a c t e r i s -  
t i c s  which g i v e  u s  h i g h  h a b i t a t  v a l u e s .  T h e r e f o r e ,  o u r  d e s i g n  
a l w a y s  p r e d i c t s  a n  improvement  i n  h a b i t a t . "  These  models, t h e n ,  
c a n  u s u a l l y  b e  employed t o  show a t h e o r e t i c a l  g a i n  i n  v a l u e s  a n d ,  
i n  t h e  c o n t e x t  o f  G e n e r a l  W a l l ' s  i n t e r p r e t a t i o n  o f  t h e  g u i d e l i n e s ,  
a u t o m a t i c a l l y  d e f e a t  t h e  a l t e r n a t i v e s  test. 

Based on my r e v i e w  o f  t h e  r e c o r d ,  I c o n c l u d e  t h a t  w e t l a n d  c r e a t i o n  
p r o j e c t s  d o  n o t  a l w a y s  r e p l a c e  t h e  s p e c i f i c  e n v i r o n m e n t a l  v a l u e s  
l o s t  when o t h e r  w e t l a n d s  a r e  f i l l e d .  I a l s o  f i n d  t h a t  w h i l e  some 
w e t l a n d  c r e a t i o n  p r o j e c t s  have  worked a s  e x p e c t e d ,  o t h e r s  have  n o t .  
L i t t l e  e v i d e n c e  e x i s t s  t o  show w h e t h e r  or n o t  s u c c e s s f u l l y  c r e a t e d  
w e t l a n d s  p e r s i s t  f o r  a s  l o n g  a s ,  o r  p r o v i d e  t h e  f u l l  s p e c t r u m  of  
v a l u e s  a t t r i b u t a b l e  t o ,  n a t u r a l  w e t l a n d s .  I b e l i e v e  w e t l a n d  c r e a-  
t i o n  h a s  p r o g r e s s e d  t o  a p o i n t  where  it s h o u l d  p l a y  a n  i m p o r t a n t  
b u t  l i m i t e d  r o l e  i n  t h e  404 program: c o m p e n s a t i o n  f o r  u n a v o i d a b l e  
impac t s .  To p e r m i t  c o m p e n s a t i o n  of  a n  a v o i d a b l e  e n v i r o n m e n t a l  
i n j u r y ,  however ,  is a  m i s t a k e  i n  my v iew f o r  i t  p r e s u p p o s e s  too 
much u n d e r s t a n d i n g  of  t h e  n a t u r a l  w e t l a n d s  w e  d e s t r o y  and  too much 
c o n f i d e n c e  i n  o u r  a b i l i t y  to  r e c r e a t e  them. 

B. Lega l  and  P o l i c y  I s s u e s  

A f u n d a m e n t a l  p r e c e p t  o f  t h e  404 program,  and  t h e  C l e a n  Wate r  A c t  
i t s e l f ,  is t h a t  t h e  d i s c h a r g e  o f  p o l l u t a n t s  ( i n c l u d i n g  d r e d g e d  and 
f i l l  m a t e r i a l )  i n t o  t h e  n a t i o n ' s  w a t e r s  is to b e  a v o i d e d  whenever  
p o s s i b l e  a n d  u l t i m a t e l y  e l i m i n a t e d  e n t i r e l y .  The s e c t i o n  4 0 4 ( b ) ( l )  
g u i d e l i n e s  implement  t h i s  b a s i c  p o l i c y  q u i t e  l o g i c a l l y ,  by  p re-  
suming t h a t  a l t e r n a t i v e s  t o  t h e  f i l l i n g  o f  w e t l a n d s  are a v a i l a b l e  
f o r  non- water  d e p e n d e n t  p r o j e c t s  and by a l l o w i n g  p e r m i t s  to b e  
i s s u e d  o n l y  i f  t h e r e  is no  less e n v i r o n m e n t a l l y  damaging p r a c t i c a b l e  



a l t e r n a t i v e  ( 4 0  C.F.R. 5230 .10 ) .  The C o r p s ,  on  t h e  o t h e r  h a n d ,  
w i s h e s  t o  i s s u e  a  p e r m i t  f o r  P y r a m i d ' s  p r o j e c t ,  b a s e d  o n  a f i n d i n g  
t h a t  t h e  a d v e r s e  e n v i r o n m e n t a l  i m p a c t s  a s s o c i a t e d  w i t h  t h e  p r o p o s e d  
d i s c h a r g e ,  when c o n s i d e r e d  a l o n g  w i t h  p r o p o s e d  " m i t i g a t i o n , "  a r e  
e q u i v a l e n t  t o ,  o r  less t h a n ,  t h e  a d v e r s e  i m p a c t s  t h a t  would r e s u l t  
f rom t h e  d e v e l o p m e n t  o f  any a l t e r n a t e  sites. I b e l i e v e  t h a t  s u c h  
a n  a p p r o a c h  would v i o l a t e  t h e  l e g a l  r e q u i r e m e n t s  o f  t h e  g u i d e l i n e s .  

The l a n g u a g e  o f  S e c t i o n  230.10 is c lear  and  i t s  i n t e n t  u n m i s t a k a b l e .  
N o  d i s c h a r g e  s h a l l  b e  p e r m i t t e d  " i f  t h e r e  is a p r a c t i c a b l e  a l t e r n a -  
t i v e  t o  t h e  d i s c h a r g e  wh ich  would  h a v e  less a d v e r s e  impac t  o n  t h e  
a q u a t i c  e c o s y s t e m .  . . ' I  ( e m p h a s i s  a d d e d ) .  T h i s  c a n n o t  f a i r l y  be r e a d  t o  
mean t h a t  a d i s c h a r g e  ( e s p e c i a l l y  o n e  a s s o c i a t e d  w i t h  a  non- wate r  
d e p e n d e n t  a c t i v i t y ) ,  f o r  wh ich  t h e r e  is a d e m o n s t r a t e d  p r a c t i c a b l e  
a l t e r n a t i v e  l o c a t i o n  c o u l d  n e v e r t h e l e s s  b e  p e r m i t t e d  b e c a u s e  i t  
would be accompanied  by  a m i t i g a t i o n  p l a n  p r o m i s i n g  t h e  c r e a t i o n  of  
more w e t l a n d s  t h a n  t h o s e  d e s t r o y e d .  The o b v i o u s  p o i n t  o f  t h i s  pro-  
v i s i o n  is t o  d i s c o u r a g e  d i s c h a r g e s ,  n o t  t o  e n c o u r a g e  them by  a l l o w i n g  
n a t u r a l  w e t l a n d s  t o  be  t r a d e d  o f f  f o r  a r t i f i c i a l  o n e s .  Even t h e  
b e s t  c o n c e i v a b l e  m i t i g a t i o n  p l a n  c a n n o t  t r a n s f o r m  a n  u n n e c e s s a r y  
d i s c h a r g e  i n t o  a n e c e s s a r y  one.*/  - 

The p r eamb le  t o  t h e  g u i d e l i n e s  r e i n f o r c e s  t h i s  mes sage .  F o r  i n s t a n c e ,  
w i t h  r e s p e c t  t o  non- wate r  d e p e n d e n t  a c t i v i t i e s ,  t h e  p r e a m b l e  n o t e s  
t h a t  i t  " i s  r e a s o n a b l e  to assume t h e r e  w i l l  g e n e r a l l y  b e  a p r a c t i c -  
a b l e  s i t e  a v a i l a b l e  u p l a n d  o r  i n  a less v u l n e r a b l e  p a r t  o f  t h e  
a q u a t i c  e cosys t em."  L a t e r ,  and  more f o r c e f u l l y ,  t h e  p r e a m b l e  

. s t a t e s  " . . . t h e  g u i d e l i n e s  a l w a y s  p r o h i b i t  d i s c h a r g e s  where  t h e r e  is 
a p r a c t i c a b l e  less damaging  a l t e r n a t i v e . .  . . Thus ,  i f  d e s t r u c t i o n  o f  
a n  area o f  w a t e r s  o f  t h e  U n i t e d  S t a t e s  may r e a s o n a b l y  be a v o i d e d ,  
i t  s h o u l d  b e  a v o i d e d . "  The  g u i d e l i n e s  t h e m s e l v e s  b e g i n  by s t a t i n g  
t h e i r  p u r p o s e ,  c o n s i s t e n t  w i t h  t h e  p u r p o s e  o f  t h e  C l e a n  Water A c t ,  
to  restore and m a i n t a i n  t h e  c h e m i c a l ,  p h y s i c a l  and  b i o l o g i c a l  i n t e g -  
r i t y  o f  waters o f  t h e  U n i t e d  S ta tes  t h r o u g h  t h e  c o n t r o l  o f  d i s c h a r g e s  
o f  d r e d g e d  o r  f i l l  material.  "From a n a t i o n a l  p e r s p e c t i v e ,  t h e  
d e g r a d a t i o n  or  d e s t r u c t i o n  o f  s p e c i a l  a q u a t i c  s i tes ,  s u c h  as  f i l l i n g  
o p e r a t i o n s  i n  w e t l a n d s ,  i s  c o n s i d e r e d  to  b e  among t h e  m o s t  s e v e r e  
e n v i r o n m e n t a l  i m p a c t s  c o v e r e d  by  t h e s e  g u i d e l i n e s .  The g u i d i n g  
p r i n c i p l e  s h o u l d  be t h a t  d e g r a d a t i o n  or  d e s t r u c t i o n  of  special s i t e s  
may r e p r e s e n t  a n  i r r e v e r s i b l e  l o s s  o f  v a l u a b l e  a q u a t i c  r e s o u r c e s . "  
T h a t  is t h e  case h e r e .  V a l u a b l e  w i l d l i f e  h a b i t a t  would  b e  l o s t  
f o r e v e r  w i t h  t h e  f i l l i n g  o f  s w e e d e n s  Swamp. 

*/ The N e w  Eng l and  C o r p s  D i v i s i o n  E n g i n e e r  h e l d  t h e  same v i ew .  - 
I n  t h e  S t a t e m e n t  o f  F i n d i n g s  which  accompan ied  h i s  recommended 
d e c i s i o n ,  h e  c o n c l u d e d  t h a t  t h e  404  g u i d e l i n e s  s i m p l y  mean 
" i f  you d o n ' t  n e e d  t o  f i l l  a w e t l a n d ,  d o n ' t "  a n d  t h a t  " t h e  
a p p l i c a n t ' s  a t t e m p t  to create new a n d  d i f f e r e n t  w e t l a n d  t y p e s  
a s  m i t i g a t i o n  d o e s  n o t  c h a n g e  t h e  r e a l i t y  t h a t  a n  e x i s t i n g ,  
v i a b l e  w e t l a n d  w i l l  b e  d e s t r o y e d . "  



The 404 g u i d e l i n e s  t h e r e f o r e  e n v i s i o n  a n  e f f e c t i v e ,  s i m p l e  and 
c e r t a i n  method of  p r o t e c t i n g  w e t l a n d s :  Avoid i m p a c t s g t o  t h e  e x t e n t  
p o s s i b l e  t h r o u g h  s e l e c t i o n  of  t h e  l e a s t  e n v i r o n m e n t a l l y  damaging,  
p r a c t i c a b l e  a l t e r n a t i v e ,  and t h e n  m i t i g a t e  any r e m a i n i n g  u n a v o i d a b l e  
impacts .  The N e w  England D i v i s i o n  of  t h e  Corps and  Region I EPA 
have en joyed  much s u c c e s s  w i t h  t h i s  approach .  Recen t  examples  
i n c l u d e  t w o  o t h e r  s h o p p i n g  m a l l  p r o j e c t s  p roposed  i n  W e s t e r l y ,  
Rhode I s l a n d  and Framingham, M a s s a c h u s e t t s .  I n  b o t h  c a s e s ,  t h e  
d e v e l o p e r s  i n i t i a l l y  p roposed  to  f i l l  w e t l a n d s  and a t t e m p t  t o  
m i t i g a t e  t h e  impact  by  c r e a t i n g  man-made w e t l a n d s .  A s  a  r e s u l t  o f  
o u r  r e q u i r i n g  t h e  t r a d i t i o n a l  a l t e r n a t i v e s  a n a l y s i s ,  b o t h  p r o j e c t s  
were  r e d e s i g n e d  d u r i n g  t h e  404 p e r m i t  p r o c e s s  to e l i m i n a t e  or 
s u b s t a n t i a l l y  r e d u c e  t h e  amount o f  w e t l a n d  loss. The re  a r e  many 
o t h e r  examples  i n  N e w  England where  t h e  " a v o i d  f i r s t ,  m i t i g a t e  
l a t e r "  i n t e r p r e t a t i o n  o f  t h e  g u i d e l i n e s  h a s  p r e s e r v e d  w e t l a n d s .  
Undoubted ly ,  i n  many o f  t h e s e  c a s e s ,  p e r m i t  a p p l i c a n t s  would have  
o p t e d  t o  c r e a t e  a r t i f i c i a l  w e t l a n d s  i n  l i e u  of  r e l o c a t i n g  o r  re- 
d e s i g n i n g  t h e i r  p r o j e c t s ,  i f  t h e y  had had t h a t  c h o i c e . * /  - 
G e n e r a l  W a l l ' s  a p p r o a c h ,  by  c o n t r a s t ,  allows p r o j e c t s  t o  p r o c e e d  
o n  t h e  p r o h i s e  of f u l l  m i t i g a t i o n  r e g a r d l e s s  o f  w h e t h e r  or n o t  
a l t e r n a t i v e s  e x i s t  which would r e s u l t  i n  less w e t l a n d  f i l l i n g .  
T h i s  app roach  so s e v e r e l y  skews t h e  a l t e r n a t i v e s  a n a l y s i s  t h a t  i t  
c o m p l e t e l y  u n d e r c u t s  t h e  w a t e r  dependency  test .  On p a p e r ,  m i t i g a-  
t i o n  c o u l d  r e d u c e  t h e  i m p a c t s  o f  v i r t u a l l y  any  w e t l a n d  f i l l  p r o j e c t  
t o  " ze ro" .  With enough t h e o r e t i c a l  m i t i g a t i o n ,  any  p r o j e c t  w i l l  
a p p e a r  to b e  e n v i r o n m e n t a l l y  p r e f e r a b l e  to up land  a l t e r n a t i v e s .  
T h i s  i n t e r p r e t a t i o n  amounts  t o  a  v i r t u a l l y  a u t o m a t i c  f i n d i n g  t h a t  
t h e r e  a r e  n o  less e n v i r o n m e n t a l l y  d a m a g i n g * a l t e r n a t i v e s ;  t h e r e f o r e  
a l t e r n a t i v e s  c o u l d  b e  c o m p l e t e l y  ignored . /  

To t h e  e x t e n t  t h a t  a l t e r n a t i v e s  are e v a l u a t e d ,  G e n e r a l  W a l l ' s  app roach  
i s  s t i l l  f l a w e d  b e c a u s e  it t r i e s  to c m p a r e  a p p l e s  to  o r a n g e s ,  i . e . ,  
a  w e t l a n d  f i l l  p r o j e c t  p l u s  m i t i g a t i o n  ( s u c h  a s  t h e  c r e a t i o n  o f  
a r t i f i c i a l  w e t l a n d s )  a g a i n s t  a n  up land  a l t e r n a t i v e  w i t h o u t  m i t i g a t i o n .  

*/ A n o t h e r  p o s s i b i l i t y  i s  t h a t  a p p l i c a n t s  whose p e r m i t s  have been  - 
d e n i e d  i n  t h e  p a s t  would r e q u e s t  r e c o n s i d e r a t i o n  i n  l i g h t  o f  t h e  
o p t  i o n  to preempt  t h e  a l t e r n a t i v e . 6  . , requirements  w i t h  m i  t i g a t i o n .  \ . :A- 

. I 

** /  G e n e r a l  W a l l  r e c o g n i z e d  t h e s e  d i  . $ u l t i e s  by a d m i t t i n g  t h a t  - 
h i s  new i n t e r p r e t a t i o n  o f  t h e  g u i ,  $$ i n e s  is somewhat p r o b l e m a t i c  
b e c a u s e  "...it c o u l d  s e r v e  t o  wea)ePh or  s u b v e r t  key p r o v i s i o n s  
o f  t h e  c u r r e n t  4 0 4 ( b )  (1) g u i d e l i n e s . "  Moreover ,  h e  r e c o g n i z e d  
t h a t ,  "EPA d i d  n o t  write t h e  4 0 4 ( b ) ( l )  g u i d e l i n e s  t o  f a c i l i t a t e  
g r a n t i n g  of  404 p e r m i t s  which a l l o w  t h e  d e s t r u c t i o n  of  s p e c i a l  
a q u a t i c  s i t e s ,  even  i f  t h e  a p p l i c a n t  is w i l l i n g  t o  o f f e r  com- 
p e n s a t o r y  m i  t i g a t i o n  by o f f e r i n g  t o  d e d i c a t e  e x i s t i n g  w e t l a n d s  
t o  t h e  p u b l i c . "  N e v e r t h e l e s s ,  t h e  Corps  p roceeded  t o  r e i n t e r -  
p r e t  t h e  g u i d e l i n e s  so t h a t  a p p l i c a n t s  have a  c h o i c e  of  e i t h e r  
a v o i d i n g  w e t l a n d  l o s s e s  or  c o m p e n s a t i n g  f o r  t h e i r  loss  by 
c r e a t i n g  a r t i f i c i a l  w e t l a n d s .  



Upland a l t e r n a t i v e s  g e n e r a l l y  do  n o t  need m i t i g a t i n g  f e a t u r e s ,  
because  t h e y  d o  n o t  ( f o r  t h e  most p a r t )  i n v o l v e  t h e  f i l l i n g  of 
we t l ands .  I f  enough m i t i g a t i o n  is i n c l u d e d  i n  t h e  compar i son ,  a  
we t l and  f i l l  p r o j e c t  w i l l  e a s i l y  a p p e a r  t o  be e n v i r o n m e n t a l l y  
p r e f e r a b l e  t o  a n  up land  a l t e r n a t i v e .  Such compar i sons  w i l l  d r i v e  
deve lopment  p r o j e c t s  i n t o ,  r a t h e r  t h a n  away from, w e t l a n d s  -- a 
r e s u l t  which t u r n s  t h e  w a t e r  dependency t e s t  u p s i d e  down. T h i s  
would a l s o  e m b r o i l  EPA i n  t h e  h i g h l y  s u b j e c t i v e  and p o t e n t i a l l y  
f r u i t l e s s  e x e r c i s e  o f  j udg ing  whe the r  a r t i f i c i a l  w e t l a n d s  a r e  
" b e t t e r "  t h a n  n a t u r a l  o n e s  -- a role t h a t  d o e s  n o t  a p p e a r  t o  be 
what Congres s  had i n  mind f o r  EPA under  i ts  4 0 4 ( c )  a u t h o r i t y .  
T h e r e f o r e ,  t h e  o n l y  a p p r o a c h  which p r e s e r v e s  t h e  i n t e n t  o f  t h e  
g u i d e l i n e s  i s  t o  compare t h e  i m p a c t s  o f  a  proposed  d i s c h a r g e  w i t -  
h o u t  ~ i t i g a t i o n  to t h e  i m p a c t s  t h a t  would o c c u r  a t  a n  a l t e r n a t e  
site.-/ 

A s  w e  have s e e n  above ,  t h e  C o r p s t  a p p r o a c h  p o s e s  s c i e n t i f i c  con- 
c e r n s  and is n o t  c o n t e m p l a t e d  by t h e  A c t  or t h e  r e g u l a t i o n s .  
Beyond t h e s e  problems,  i t  c r e a t e s  p r a c t i c a l  d i f f i c u l t i e s .  Es tab-  
l i s h i n g  a  s t a n d a r d  where m i t i g a t i o n  o f  i m p a c t s  can  be s u b s t i t u t e d  
f o r  a v o i d a n c e  t r a n s f o r m s  a  s t r a i g h t f o r w a r d  r ev iew p r o c e d u r e  i n t o  a  
complex and c o n f u s i n g  a n a l y s i s  o f  u n c e r t a i n  r e s u l t ,  t h e r e b y  f r u s t -  
r a t i n g  t h e  e x p r e s s  g o a l s  o f  t h e  r e g u l a t o r y  r e f o r m  e f f o r t .  I t  is 
u n c l e a r  whe the r  a p p l i c a n t s  would c o n t i n u e  t o  s e a r c h  f o r  t h e  l e a s t  
damaging a l t e r n a t i v e  o r  c o n c e n t r a t e  i n s t e a d  on  d e v e l o p i n g  a r t i f i c i a l  
we t l and  p r o p o s a l s .  W e  have  no c r i t e r i a  by which t o  compare t h e  
t h e o r e t i c a l  b e n e f i t s  o f  m i  t i g a t i o n  a g a i n s t  s e l e c t i o n  of  a n  a l t e r n a -  
t i v e  which would i n v o l v e  less d i r e c t  w e t l a n d  impacts .  We also 
have  no s t a n d a r d s  f o r  t h e  whole c o r n u c o p i a  of i s s u e s  t h a t  would 
a r i s e ,  e .g . ,  when, i f  e v e r ,  ou t- of- kind  h a b i t a t  r e p l a c e m e n t  would 
be a l l o w e d ;  t h e  p r o p e r  r a t i o  o f  r e p l a c e m e n t ;  how n s u c c e s s "  would 
be d e t e r m i n e d ;  etc. 

I f ,  a s  Pyramid c o n t e n d s ,  t h e  s u c c e s s  o f  m i t i g a t i o n  depends  o n  an  
a p p l i c a n t ' s  w i l l i n g n e s s  to  p r o v i d e  t h e  n e c e s s a r y  money and exper-  
t i se ,  t h e n  t h e  a g e n c i e s  would be  f o r c e d  t o  d e l v e  i n t o  t h e  f i n a n-  
c i a l  c a p a b i l i t y  and  t e c h n i c a l  competence o f  t h e  a p p l i c a n t s  and  
t h e i r  c o n s u l t a n t s  b e f o r e  making p e r m i t  d e c i s i o n s .  I n  t h e  f u t u r e ,  
it may be d i f f i c u l t  t o  deny a p e r m i t  where m i t i g a t i o n  is o f f e r e d  
e v e n  i f  we have s e r i o u s  d o u b t s  a b o u t  i t s  e f f e c t i v e n e s s .  To deny 
one  p e r m i t  b e c a u s e  o f  s u c h  d o u b t s  when ( a t  least s u p e r f i c i a l l y )  
s i m i l a r  p r o p o s a l s  have a l r e a d y  been  a l lowed  may c r e a t e  a pe rcep-  
t i o n  of  a r b i t r a r y  and  c a p r i c i o u s  a c t i o n .  Moreover,  i n s t e a d  o f  
r e s o l v i n g  e n v i r o n m e n t a l  p rob lems  d u r i n g  t h e  r ev iew s t a g e ,  t h e  
a g e n c i e s  would have  t o  m o n i t o r  t h e  c r e a t e d  w e t l a n d  t h r o u g h  t i m e  t o  

2/ T h e r e  is n o  l o g i c a l  r e a s o n  to d i s t i n g u i s h  be tween o n s i t e  and 
o f f s i t e  m i t i g a t i o n  p r o p o s a l s  i n  r e l a t i o n  t o  t h e  a l t e r n a t i v e s  
a n a l y s i s .  Al though t h e y  a . re  o f t e n  d i f f e r e n t  t y p e s  o f  m i t i g a-  
t i o n  t h e i r  b a s i c  p u r p o s e  -- t o  l e s s e n  or  compensa te  f o r  env i ron-  
m e n t a l  damage -- is  t h e  same. 



e n s u r e  t h a t  it was working and t h a t  t h e  permanent impacts  (which 
c o u l d  have been avo ided )  were  s t i l l  being " mi t i ga t ed" .  */ - 
I t  is  d o u b t f u l  t h e  a g e n c i e s  would have t h e  r e s o u r c e s  t o  moni tor  
t h e s e  " m i t i g a t i o n "  sites p r o p e r l y  i f  p e r m i t s  a u t h o r i z i n g  them were 
i s s u e d  on a  r e g u l a r  b a s i s .  Assuming t h a t  p rope r  moni to r ing  would 
o c c u r ,  i t  is n o t  c l e a r  how w e  cou ld  e n f o r c e  long tern compl iance ,  
s i n c e  404 p e r m i t s  u s u a l l y  e x p i r e  a f t e r  f i v e  y e a r s .  More impor- 
t a n t l y ,  once  t h e  e x i s t i n g  we t land  h a s  been  f i l l e d ,  t h e r e  may be  
no adequa t e  remedy i f  t h e  a r t i f i c i a l  we t l ands  f a i l .  

Because of t h e s e  d i f f i c u l t i e s  I c o n t i n u e  to  b e l i e v e  t h a t  a  p rope r  
a p p l i c a t i o n  of t h e  4 0 4 ( b ) ( l )  g u i d e l i n e s  r e q u i r e s  t h a t  m i t i g a t i o n  
a p p l y  o n l y  t o  unavo idab l e  impacts .  T h i s  means t h a t  t h e  a l t e r n a-  
t i v e s  a n a l y s i s  shou ld  be completed  a s  a  f i r s t  s t e p  b e f o r e  pro- 
ceed ing  . to  m i t i g a t i o n .  Of c o u r s e ,  where t h e  a p p l i c a n t s  a r e  
c o n f i d e n t  t h a t  t h e i r  p r o j e c t s  w i l l  meet t h e  a l t e r n a t i v e s  r e q u i r e-  
ments  o f  t h e  g u i d e l i n e s ,  t h e r e  is no th ing  t o  p r e v e n t  them from 
working on m i t i g a t i o n  p r o p o s a l s  d u r i n g  t h e  pe rmi t  r ev iew p roces s .  

Region I f u l l y  s u p p o r t s  t h e  development of  m i t i g a t i o n  p r o p o s a l s  
t o  compensate f o r  t r u l y  unavo idab le  impacts .  I n  t h e  c a s e  a t  hand, 
had Pyramid s u c c e s s f u l l y  demons t ra ted  t h a t  t h e r e  were no p r a c t i c a b l e ,  
less e n v i r o n m e n t a l l y  damaging a l t e r n a t i v e s ,  i t  would be a p p r o p r i a t e  
t o  c o n s i d e r  m i t i g a t i o n .  Of c o u r s e ,  t h e  u n c e r t a i n t i e s  and d i f f i c u l t i e s  
a s s o c i a t e d  w i t h  wet land c r e a t i o n  p r o p o s a l s  d o  n o t  d i s a p p e a r  merely  
because  t h e  impac t s  a r e  unavo idab le .  However, t h e  a c c e p t a b i l i t y  of  
t h e s e  i n h e r e n t  r i s k s  does  change. White t h e  p r o s p e c t s  f o r  s u c c e s s  
o r  f a i l u r e  of t h e  m i t i g a t i o n  would n o t  change,  t h e  m i t i g a t i o n  migh t  
be  wor th  a t t e m p t i n g  s i n c e  it may l e s s e n  or compensate f o r  adve r se  
impac t s  which c a n n o t  be o t h e r w i s e  avoided.**/ - . 

*/ The Metcal f  & Eddy r e p o r t  con f i rms  t h a t  a  number of u n a n t i c i -  - 
p a t e d  d i f f i c u l t i e s  can a r i s e  i n  t h e s e  wet land c r e a t i o n  p r o j e c t s ,  
r e q u i r i n g  a  g r e a t  d e a l  of v i g i l e n c e  on t h e  p a r t  of t h e  r e g u l a t o r y  
a g e n c i e s  to i d e n t i f y  and r e c t i f y  problems.  For example,  i n  one  
c a s e ,  l a c k  o f  owne r sh ip  o f  t h e  proposed m i t i g a t i o n  p a r c e l  de- 
l ayed  c o n s t r u c t i o n  of t h e  a r t i f i c i a l  we t land  f o r  a t  l e a s t  a  
y e a r  a f t e r  t h e  e x i s t i n g  we t land  had been f i l l e d .  I n  a n o t h e r  
i n s t a n c e ,  f i l l  f o r  t h e  p r o j e c t  was p l aced  b e f o r e  t h e  m i t i g a t i o n  
was comple t e ,  c o n t r a r y  t o  t h e  Corps  agreement  w i t h  t h e  a p p l i c a n t .  

**/ T h i s  d o e s  n o t  n e c e s s a r i l y  mean t h a t  e v e r y  m i t i g a t i o n  p l a n  w i l l  - 
be a c c e p t a b l e  even  i f  t h e  impac t s  a r e  unavo idab le .  W e  may s t i l l  
o b j e c t  to  a p r o j e c t  i f  t h e  m i t i g a t i o n  p r o p o s a l  a p p e a r s  u n l i k e l y  
t o  succeed ,  is  n o t  e n f o r c e a b l e  or  is s c i e n t i f i c a l l y  q u e s t i o n a b l e  
(e .g . ,  s imp ly  c o n v e r t s  one  p r o d u c t i v e  h a b i t a t  i n t o  a n o t h e r ) .  



C. P y r a m i d ' s  Proposed  M i t i g a t i o n  

Pyramid p r o p o s e s  b o t h  o n s i t e  and of  f s i t e  m i t i g a t i o n  m e a s u r e s  i n  a n  
a t t e m p t  to  compensa te  f o r  t h e  l o s s  o f  w e t l a n d s  a t  Sweedens Swamp. 
The o n s i t e  m i t i g a t i o n  would i n v o l v e  t h e  c r e a t i o n  of 9 a c r e s  o f  w e t -  
l a n d s  f rom e x i s t i n g  u p l a n d ,  and  t h e  c o n v e r s i o n  o f  1 3  a c r e s  of  
wooded swamp to o t h e r  w e t l a n d  t y p e s .  A g r a v e l  p i t  s o u t h  of  T i f f a n y  
Street  i n  A t t l e b o r o  is  t h e  p roposed  o f f s i t e  m i t i g a t i o n  a r e a  where 
Pyramid would a t t e m p t  to c r e a t e  36  a c r e s  o f  a r t i f i c i a l  w e t l a n d s  
from 30 a c r e s  o f  u p l a n d  h a b i t a t  and  6 a c r e s  o f  open  wa te r .  I f  
s u c c e s s f u l ,  t h e  a r t i f i c i a l  w e t l a n d s  would i n  b o t h  c a s e s  b e  p r i m a r i l y  
emergent  marsh  w i t h  lesser amounts  o f  open  w a t e r  and  s h r u b  swamp. 

The o n s i t e  m i t i g a t i o n  p r o p o s a l  was p a r t  o f  t h e  i n i t i a l  404 a p p l i -  
c a t i o n  and  a n  i n s t r u m e n t a l  f e a t u r e  i n  P y r a m i d ' s  s u c c e s s  i n  s e c u r -  
i n g  s t a t e  a p p r o v a l .  Pyramid a s s e r t s  t h a t  t h e  r e f u r b i s h e d  o n s i t e  
w e t l a n d s  w i l l  f u n c t i o n  b e t t e r  t h a n  t h e  e x i s t i n g  swamp t o  r e n o v a t e  
w a t e r  q u a l i t y  and  p r o v i d e  w i l d l i f e  h a b i t a t .  These  w e t l a n d s  i n  
c o n j u n c t i o n  w i t h  t h e  m a l l  "pad"  would p r o v i d e  s t o r m w a t e r  d e t e n t i o n  
and m o d u l a t e  downstream f low.  

S u b s e q u e n t  t o  i t s  o r i g i n a l  p r o p o s a l ,  Pyramid p roposed  o f  f s i t e  
m i t i g a t i o n  a f t e r  it  became a p p a r e n t  t h a t  t h e  o n s i t e  m e a s u r e s  would 
n o t  f u l l y  r e p l a c e  l o s t  w e t l a n d  v a l u e s  a t  Sweedens Swamp. A f t e r  an  
e a r l i e r  p r o p o s a l  was abandoned ,  Pyramid e v e n t u a l l y  s e t t l e d  on i t s  
c u r r e n t  p r o p o s a l  a t  T i f f a n y  S t r e e t ,  a  7 0  a c r e  t r a c t  o f  l a n d  r o u g h l y  
t w o  m i l e s  f rom t h e  m a l l  s i te .  The e x i s t i n g  h a b i t a t  a t  t h i s  s i t e  
c o n s i s t s  o f  abandoned f i e l d  ( 2 9  a c r e s ) ,  open  w a t e r  ( 6  ac res ) ,  and 
some s m a l l  p o c k e t s  of hardwood f o r e s t  (1  a c r e ) .  To c r e a t e  36 
a c r e s  o f  w e t l a n d ,  Pyramid p r o p o s e s  to remove 348,000 c u b i c  y a r d s  
of  s a n d  and g r a v e l  f rom t h e  s i t e  and  b l a s t  55,000 y a r d s  of  bedrock .  
Depth of  bed rock  removal  v a r i e s  from 1 t o  1 2  f e e t .  Roughly 30,000 
c u b i c  y a r d s  o f  p e a t  would be t r u c k e d  o n t o  t h e  s i t e . * /  A f t e r  re- 
g r a d i n g  t h e  s i t e  and p r e p a r i n g  t h e  o r g a n i c  material, e m e r g e n t  
and  s h r u b  w e t l a n d  v e g e t a t i o n  would b e  p l a n t e d  on  t h e  s i t e .  

The same h a b i t a t  e v a l u a t i o n  p r o c e d u r e  used  a t  Sweedens Swamp (see 
Appendix B) - **/ was employed t o  e s t i m a t e  b a s e l i n e  and  f u t u r e  v a l u e s  

* / EPA had r e q u e s t e d  Pyramid t o  i d e n t i f y  i ts  s o u r c e  of p e a t ,  b u t  - 
Pyramid r e f u s e d  Fo d o  so. T h i s  was c a u s e  f o r  c o n c e r n  s i n c e  
w e  d o  n o t  know w h e t h e r  t h e r e  would be  a d v e r s e  i m p a c t s  a s s o c i a t e d  
w i t h  o b t a i n i n g  p e a t  f o r  t h i s  m i t i g a t i o n  p r o j e c t .  The Region 
h a s  r e c e n t l y  l e a r n e d  from c o r r e s p o n d e n c e  between Pyramid and 
t h e  NE Corps  t h a t  Pyramid is c o n s i d e r i n g  a n  area i n  Nor th  
A t t l e b o r o u g h  known as Whi t ing  Pond a s  t h e  p r i m a r y  s o u r c e  of  
p e a t .  Accord ing  t o  t h e  DEQE, Whi t ing  Pond lies i n  t h e  h i s t o r i c  
c h a n n e l  o f  t h e  Ten Mile R i v e r  and h a s  r e c e i v e d  h i g h  l e v e l s  o f  
v a r i o u s  heavy  m e t a l s  i n c l u d i n g  c o p p e r  and  n i c k e l  from ups t r eam 
p l a t i n g  o p e r a t i o n s .  If p r e s e n t  i n  t h e  p e a t ,  t h e  e f f e c t  o f  
t h e s e  p o l l u t a n t s  upon p y r a m i d ' s  w e t l a n d  c r e a t i o n  p l a n  would 
have  to  be  e v a l u a t e d .  

**/ Appendix B also d i s c u s s e s  some of  t h e  l i m i t a t i o n s  o f  t h i s  - p r o c e d u r e .  



a t  t h e  o f f s i t e  m i t i g a t i o n  a r e a .  I f  f u l l y  s u c c e s s f u l ,  t h e  m i t i g a-  
t i o n  would i n c r e a s e  t h e  measured  v a l u e  of  t h e  s i t e  by a  modes t  
amount. Even unde r  t h i s  o p t i m i s t i c  p r o j e c t i o n ,  however ,  t h e  n e t  
g a i n  i n  h a b i t a t  u n i t s  a t  t h e  m i t i g a t i o n  s i t e  would be less  t h a n  
t h e  n e t  loss of  h a b i t a t  u n i t s  a t  t h e  m a l l  s i t e .  Pyramid c o n t e n d s  
t h a t  much o f  t h e  p roposed  m i t i g a t i o n  a r e a  s h o u l d  be a s s i g n e d  a  
b a s e l i n e  v a l u e  of  z e r o  b e c a u s e  t h e  s i t e  would be d e v e l o p e d  i n  
t h e  f u t u r e  anyway.*/ - The Corps  h a s  n o t  to d a t e  a g r e e d  t o  t h i s  
i d e a .  

During t h e  4 0 4 ( c )  p r o c e s s ,  Pyramid r e v i s e d  i t s  m i  t i g a t i o n  p r o p o s a l  
f u r t h e r ,  by o f f e r i n g  t o  c o n d u c t  t h e  o f f s i t e  m i t i g a t i o n  p r i o r  t o  
e x c a v a t i n g  o r  p l a c i n g  any  f i l l  i n  Sweedens Swamp. **/ P y r a m i d ' s  
e a r l i e r  p r o p o s a l  had r e q u i r e d  u s e  of  t h e  s u b s t r a t e f r o m  Sweedens 
Swamp f o r  c o n s t r u c t i o n  of t h e  new wetland.***/ Pyramid s t a t e d  t h a t  
i t  would "walk away from t h e  m a l l  p r o j e c t " s h o u 1 d  t h e  m i t i g a t i o n  
n o t  s u c c e e d  b u t  h a s  n o t  d e f i n i t i v e l y  i n d i c a t e d  how l o n g  i t  would 
b e  w i l l i n g  t o  w a i t  b e f o r e  d e t e r m i n i n g  t h e  s u c c e s s  of  t h e  o f f s i t e  
m i t i g a t i o n .  Pyramid a l s o  p r o p o s e d  t h a t  t h e  s u c c e s s  o r  f a i l u r e  o f  
t h e  m i t i g a t i o n  be  judged  by a " b l u e  r i b b o n  p a n e l "  s e l e c t e d  by EPA 
and Pyramid and c h a i r e d  by a n  e n v i r o n m e n t a l  c e l e b r i t y .  

I g a v e  s e r i o u s  c o n s i d e r a t i o n  t o  t h i s  o f f e r .  "Up f r o n t "  m i t i g a t i o n  
h a s  c e r t a i n  a d v a n t a g e s ,  s i n c e  i t  r e d u c e s  t h e  s h o r t- t e r m  u n c e r t a i n t i e s  
and r i s k s  a s s o c i a t e d  w i t h  w e t l a n d  c r e a t i o n .  Moreover ,  i t  would 
p r o v i d e  a n  o p p o r t u n i t y  t o  test t h e  s u c c e s s  o r  f a i l u r e  of  a  l a r g e  
m i t i g a t i o n  p r o j e c t  and  t h u s  be of  some e d u c a t i o n a l  v a l u e .  I a m  
n e v e r t h e l e s s  compe l l ed  t o  reject  P y r a m i d ' s  p r o p o s a l  f o r  t h e  s t r o n g  
l e g a l  and  p o l i c y  r e a s o n s  d i s c u s s e d  above.  To b a r t e r  away a n  e x i s t i n g  
w e t l a n d  f o r  a  c r e a t e d  o n e  of  u n c e r t a i n  s u c c e s s  and d u r a t i o n  when 
t h e r e  a r e  p r a c t i c a b l e  a l t e r n a t i v e s  is a n  e n v i r o n m e n t a l  b r inkmansh ip  
s i m p l y  n o t  a 1  lowed u n d e r  t h e  e x i s t i n g  r e g u l a t i o n s .  Moreover ,  
a l t h o u g h  t h e  s h o r t  t e r m  r i s k s  are r e d u c e d  u n d e r  t h e  "up - f ron t t t  
a p p r o a c h ,  n o  one  c a n  knowledgeably  p r e d i c t  t h e  s t a t u s  o f  t h e  m i t i -  
g a t i o n  a r e a  f i v e ,  t e n ,  or t w e n t y  y e a r s  f rom now, l o n g  a f t e r  t h e  

*/ Presumab ly ,  t h i s  r e a s o n i n g  would d i c t a t e  t h a t  t h e  h a b i t a t  - 
v a l u e  o f  t h e  u p l a n d  p o r t i o n s  o f  t h e  a l t e r n a t e  Nor th  A t t l e -  
borough m a l l  s i t e  b e  c o n s i d e r e d  z e r o  as w e l l ,  p a r t i c u l a r l y  
s i n c e  t h e  Nor th  A t t l e b o r o u g h  s i t e  i s  more c e r t a i n  t o  be  de- 
v e l o p e d .  

**/ I n  a  F e b r u a r y  1 4 ,  1986 l e t t e r  to t h e  N E  Corps ,  Pyramid s t a t e d  - 
t h a t  i f  Region I r e f u s e s  t h e  o f f e r  and  c o n t i n u e s  w i t h  t h e  4 0 4 ( c )  
p r o c e e d i n g ,  Pyramid e x p e c t s  " to  o p e r a t e  u n d e r  t h e  c o n d i t i o n s  
r e q u i r e d  by G e n e r a l  W a l l ' s  d e c i s i o n  (wh ich  c l e a r l y  d o e s  n o t  
r e q u i r e  s u c h  a d r a s t i c  c o n s t r u c t i o n  d e l a y )  a s  s u c h  c o n d i t i o n s  
may be supp lemen ted  by EPA a t  a n y  f u t u r e  t i m e  d u r i n g  t h e  
pend ing  4 0 4 ( c )  p r o c e e d i n g s . "  

***/ Indeed  a t  o n e  p o i n t  P y r a m i d ' s  c o n s u l t a n t s  i n d i c a t e d  t h a t  - 
t h e  m i t i g a t i o n  was i n f e a s i b l e  w i t h o u t  t h e  s o i l  f rom Sweedens 
Swamp. 



p e r m i t  h a s  i s s u e d  and  t h e  m a l l  is b u i l t .  Over t h e  l o n g  t e r m ,  t h e  
c h a n c e  f o r  u n u s u a l  stress -- a  p ro longed  d r o u g h t  f o r  i n s t a n c e  -- 
i n c r e a s e s  markedly .  The manmade wet land  may n o t  w i t h s t a n d  s u c h  
e v e n t s  a s  w e l l  a s  Sweedens Swamp, which h a s  a  t r a c k  r e c o r d  of 
s e v e r a l  c e n t u r i e s .  I n  c o n s i d e r i n g  P y r a m i d ' s  o f f e r ,  I f e l t  i t  
i m p o r t a n t  to  be  m i n d f u l  of t h e  f a r  r e a c h i n g  i m p l i c a t i o n s  f o r  t h e  
o v e r a l l  4 0 4  program a s s o c i a t e d  w i t h  a  d e c i s i o n  o n  t h i s  s p e c i f i c  
p r o p o s a l .  For  t h e  l e g a l ,  p o l i c y ,  and p r a c t i c a l  r e a s o n s  d i s c u s s e d  
above ,  I s t i l l  d o  n o t  b e l i e v e  t h a t  i s s u a n c e  of  a p e r m i t  c o n d i t i o n e d  
upon t h e  c r e a t i o n  of o f f s i t e  w e t l a n d s  is a  p r o p e r  a p p l i c a t i o n  of 
t h e  g u i d e l i n e s  when a  p r a c t i c a b l e  a l t e r n a t i v e  t o  t h e  proposed  
d i s c h a r g e  e x i s t s .  

Fu r the rmore ,  I r ema in  t r o u b l e d  by t h e  f a c t  t h a t  t h e  a r t i f i c i a l  
w e t l a n d s ,  even  i f  f u l l y  s u c c e s s f u l ,  would n o t  be of  t h e  same t y p e  
a s  t h o s e  t h a t  would be d e s t r o y e d .  N o  doub t  Pyramid p r o p o s e s  t o  
r e p ~ c e * ~ ~ m ~ w i & - - a f . t ~ ~ r s h i n ~ a r L k c a u s e  of 
t h e  d i f f i c u l t y  o f  a t t e m p t i n g  t o  c r e a t e  a n  a r t i f i c i a l  wooded 
wet land .  C e r t a i n l y  marshes  p r o v i d e  some b e n e f i t s  t h a t  wooded 
swamps do  n o t  and v i c e  v e r s a .  The mere f a c t  t h a t  emergent  marsh  
s y s t e m s  a r e  less common i n  t h e  n o r t h e a s t * /  d o e s  n o t  seem s u f f i -  
c i e n t  j u s t i f i c a t i o n  to m e  f o r  a l l o w i n g  m T t i g a t i o n  when w e t l a n d s  
need n o t  be  d e s t r o y e d  i n  t h e  f i r s t  p l a c e .  Nothing i n  t h e  C lean  
Water  A c t  o r  4 0 4  g u i d e l i n e s  s u g g e s t s  t h a t  EPA s h o u l d  p u r s u e  a  
"museum approach"  t o  w e t l a n d  p r o t e c t i o n ,  p r e s e r v i n g  o n l y  r a r e  
we t l and  t y p e s .  The FWS c l a s s i f i e s  Sweedens Swamp a s  Resource  Cate-  
g o r y  2 under  i ts  m i t i g a t i o n  p o l i c y .  T h i s  means t h a t  i f  t h e  loss 
of  h a b i t a t  a t  Sweedens Swamp were u n a v o i d a b l e  (which  i t  is n o t ) ,  
FWS would s e e k  in- kind  compensa t ion  f rom t h e  a p p l i c a n t .  

I n  a d d i t i o n ,  any  g a i n s  Pyramid ' s  m i t i g a t i o n  p l a n  would p r o v i d e  
( e . g . ,  i f  s u c c e s s f u l ,  t h e r e  would be a n  i n c r e a s e  i n  we t l and  a c r e a g e ) ,  
r e s u l t  from t h e  c o n v e r s i o n  of  e x i s t i n g  up land  and we t l and  h a b i t a t  
t y p e s .  These  h a b i t a t s  h a v e  w i l d l i f e  v a l u e  i n  t h e i r  p r e s e n t  s t a t e  
which would be l o s t  i n  t h e  w e t l a n d  c r e a t i o n  a t t e m p t .  A t  b e s t ,  
t h e r e  would b e  a n  i n c r e a s e  i n  g e n e r a l i z e d  w e t l a n d  h a b i t a t  v a l u e s ;  
t h e  t o t a l  ( w e t l a n d  and up land  combined)  e f f e c t  o n  w i l d l i f e  would 
remain  n e g a t i v e .  While I d o  n o t  f i n d  f a u l t  w i t h  P y r a m i d ' s  m i t i -  
g a t i o n  p l a n  on  a c c o u n t  o f  t h i s ,  f o r  s u c h  " h i d d e n  c o s t s "  a r e  t y p i c a l  
T r n o s t a ~ e m p t s t o ~ ~ + ~ ~ s e i m p a c _ t s , f i a g a i n  under-  
scores t h e  p rudence  of a c c e p t i n g  compensa t ion  f o r  u n a v o i d a b l e  
i m p a c t s  o n l y .  

G e n e r a l  W a l l ' s  i n t e r p r e t a t i o n  of t h e  g u i d e l i n e s  conc luded  t h a t  
m i t i g a t i o n  was a p p r o p r i a t e  i n  ''a p r o p e r  case". I a g r e e .  The 
" p r o p e r  c a s e A,  however,  is when t h e  i m p a c t s  a r e  unavo idab le .  To 
t h e  e x t e n t  t h a t  t h i s  s u b j e c t  r e q u i r e s  f u r t h e r  d e b a t e ,  it s h o u l d  be  
done  p u b l i c l y  where a l l  p o i n t s  o f  v iew c a n  b e  accommodated. T h e r e  

*/ I n  i ts S t a t e m e n t  of F i n d i n g s  t h e  C o r p s  re l ies  o n  a  "1982 N a t i o n a l  - 
Wetland I n v e n t o r y  R e p o r t n  t o  document t h e  r e l a t i v e  s c a r c i t y  of  
emergen t  marshes  i n  t h e  n o r t h e a s t .  EPA h a s  b e e n  u n a b l e  t o  
l o c a t e  any  s u c h  report.  



a r e  t o o  many i m p l i c a t i o n s  t o  d e c i d e  t h e  i s s u e  i n  t h e  na r row c o n t e x t  
of t h i s  c a s e .  Where n o t h i n g  i n  t h e  c u r r e n t  404 g u i d e l i n e s  a l l o w s  
s u c h  a n  approach ,* /  and g i v e n  t h e  fundamenta l  n a t u r e  of t h e  ques-  
t i o n s  a t  hand and- the widespread  i n t e r e s t  i n  t h e s e  i s s u e s ,  any 
change s h o u l d  be c a r e f u l l y  c o n s i d e r e d .  I d i s a g r e e  w i t h  t h o s e  who 
commented t h a t  I have a t t e m p t e d  t o  s e t  new p o l i c y  i n  t h i s  c a s e .  
On t h e  c o n t r a r y ,  I have  a p p l i e d  t h e  g u i d e l i n e s  i n  t r a d i t i o n a l  
f a s h i o n ,  a s  t h e  NE Corps  was p r e p a r e d  to d o  i n  i ts proposed d e c i-  
s i o n .  T h i s  approach  w a s  r e i t e r a t e d  r e c e n t l y  i n  EPA's n a t i o n a l  
d r a f t  m i t i g a t i o n  po l i cy .** /  While  I a c c e p t  t h a t  Pyramid ' s  p r o p o s a l  
t o  c r e a t e  w e t l a n d s  is s e x o u s ,  I d o  n o t  b e l i e v e  t h e  o v e r a l l  p r o j e c t  
c o m p l i e s  w i t h  t h e  4 0 4 ( b )  (1) g u i d e l i n e s .  

*/ The 404 g u i d e l i n e s  d o  r e c o g n i z e  w e t l a n d  c r e a t i o n  and h a b i t a t  - 
r e s t o r a t i o n  a s  t e c h n i q u e s  t o  compensate f o r  a d v e r s e  i m p a c t s  (see 
e s p e c i a l l y  S u b p a r t  H). These a c t i o n s ,  however,  p e r t a i n  to  t h e  
r e q u i r e m e n t  of  S 230.10(d)  t o  t a k e  a p p r o p r i a t e  and p r a c t i c a b l e  
s t e p s  to  min imize  impac t s  o f  d i s c h a r g e s .  T h i s  is o n e  of  t h e  
" ~ e s t r i c t i o n s  on  d i s c h a r g e"  found i n  S u b p a r t  B;  compl iance  wi th  
t h i s  p r o v i s i o n  d o e s  n o t  r e l i e v e  t h e  a p p l i c a n t  of s a t i s f y i n g  t h e  
o t h e r  r e q u i r e m e n t s  of  S 230.10 i n c l u d i n g ,  among o t h e r  t h i n g s ,  
d e m o n s t r a t i n g  t h a t  no  less e n v i r o n m e n t a l l y  damaging, p r a c t i c a b l e  
a l t e r n a t i v e  e x i s t s .  

* */ Off ice of F e d e r a l  A c t  i v i  ties d r a f t  document d a t e d  November 2 5, - 
1985. 
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V I  I. RECOMMENDATION 

I n  t h e  p r e c e d i n g  s e c t i o n s ,  I e x p l a i n  t h e  b a s i s  f o r  my c o n c l u s i o n  
t h a t  P y r a m i d ' s  p r o p o s a l  t o  f i l l  32  acres o f  f o r e s t e d  w e t l a n d  i n  
order to  b u i l d  a  s h o p p i n g  m a l l  would v i o l a t e  t h e  s e c t i o n  4 0 4 ( b )  (1) 
g u i d e l i n e s .  Sweedens  Swamp is a t y p i c a l  f o r e s t e d  w e t l a n d  which  
p r o v i d e s  e x c e l l e n t  w i l d l i f e  h a b i t a t  f o r  b i r d s  and  s m a l l  mammals, 
m a i n t a i n s  water q u a l i t y ,  p r o v i d e s  v a l u a b l e  f l o o d  s t o r a g e ,  and  
d i s c h a r g e s  g r o u n d w a t e r .  C o n s t r u c t  i o n  o f  a s h o p p i n g  m a 1  1 a t  Sweedens  
Swamp would b e  l i k e l y  t o  h a v e  s i g n i f i c a n t  a d v e r s e  i m p a c t s  o n  t h e  
w e t l a n d  v a l u e s ,  p a r t i c u l a r l y  o n  w i l d l i f e  h a b i t a t  a t  t h e  s i t e .  The 
p r o j e c t  is non- wate r  d e p e n d e n t ,  f o r  which  p r a c t i c a b l e ,  less e n v i r o n-  
m e n t a l l y  damaging a l t e r n a t i v e s  e x i s t .  F u r t h e r ,  m i t i g a t i o n  ( i.e. , 
w e t l a n d  c r e a t i o n )  c a n n o t  b r i n g  t h i s  p r o j e c t  i n t o  c o m p l i a n c e  w i t h  
t h e  g u i d e l i n e s ,  b e c a u s e  m i t i g a t i o n  is p r o p e r  f o r  c o n s i d e r a t i o n  
o n l y  i f  t h e  a d v e r s e  i m p a c t s  a re  u n a v o i d a b l e .  

Under  s e c t i o n  4 0 4 ( c ) ,  I m u s t  now c o n s i d e r  w h e t h e r  t h e s e  a v o i d a b l e  
a d v e r s e  i m p a c t s  are u n a c c e p t a b l e .  N o t h i n g  i n  t h e  4 0 4 ( c )  r e g u l a -  
t i o n s ,  40  C . F . R .  P a r t  231 ,  a p p e a r s  to  compel  a n  a u t o m a t i c  f i n d i n g  
o f  u n a c c e p t a b i l i t y  when t h e r e  is n o n c o m p l i a n c e  w i t h  t h e  g u i d e l i n e s .  
On t h e  a t h e r  hand ,  q u i t e  c l e a r l y  o n e  of  t h e  roles o f  s e c t i o n  4 0 4 ( c )  
is t o  " p o l i c e "  t h e  g u i d e l i n e s ,  a n d  EPA h a s  b r o a d  d i s c r e t i o n  t o  
c o n s  t r u e  t h e  meaning  o f  " u n a c c e p t a b l e "  i m p a c t s .  To my knowledge ,  
EPA h a s  n e v e r  c o n f r o n t e d  t h e  q u e s t i o n  w h e t h e r  a  p r o j e c t  which  would 
v i o l a t e  t h e  g u i d e l i n e s  c o u l d  n e v e r t h e l e s s  b e  a u t h o r i z e d  u n d e r  
s e c t i o n  4 0 4 ( c )  b a s e d  o n  a f i n d i n g  t h a t  t h e  i m p a c t s  would n o t  b e  
u n a c c e p t a b l e .  I b e l i e v e  t h a t  i n  t h i s  p a r t i c u l a r  c a s e  t h e  l a r g e  
l o s s  o f  w e t l a n d s  a n d  w i l d l i f e  h a b i t a t  a t  Sweedens  Swamp t h a t  would 
r e s u l t  f rom t h i s  p r o j e c t ,  c o u p l e d  w i t h  t h e  p r o j e c t ' s  v i o l a t i o n  o f  
t h e  c e n t r a l  e l e m e n t  o f  t h e  4 0 4 ( b ) ( l )  g u i d e l i n e s ,  s u p p o r t s  a f i n d i n g  
t h a t  t h e  i m p a c t s  are  u n a c c e p t a b l e .  I t h e r e f o r e  recommend t h a t  t h e  
f i l l i n g  o f  Sweedens  Swamp f o r  t h e  p u r p o s e  o f  b u i l d i n g  a r e t a i l  
s h o p p i n g  f a c i l i t y  b e  p r o h i b i t e d .  

B e f o r e  r e a c h i n g  t h i s  c o n c l u s i o n ,  I c a r e f u l l y  c o n s i d e r e d  t h e  p o s s i -  
b i l i t y  o f  f i n d i n g  t h a t ,  n o t w i t h s t a n d i n g  t h e  p r o j e c t ' s  noncompl i ance  
w i t h  t h e  g u i d e l i n e s ,  P y r a m i d ' s  m i  t i g a t i o n  p r o p o s a l  wou ld  r e n d e r  t h e  
i m p a c t s  t o  Sweedens  Swamp a c c e p t a b l e .  Such a f i n d i n g  would s u p p o r t  
a r e s t r i c t i o n  o f  t h e  f i l l i n g  o f  Sweedens  Swamp, p l a c i n g  d e t a i l e d  
c o n d i t i o n s  o n  P y r a m i d ' s  o v e r a l l  p l a n  t o  e n s u r e  t h a t  t h e  m i t i g a t i o n  
is  a c c o m p l i s h e d  t o  EPA's s a t i s f a c t i o n  b e f o r e  Sweedens  Swamp is 
d e s t r o y e d .  

Deve lopment  o f  c o n d i t i o n s  f o r  a r e s t r i c t i o n  wou ld  t a k e  c o n s i d e r a b l e  
t i m e  a n d  t e c h n i c a l  e x p e r t i s e ,  a n d  would r e q u i r e  r e s o l u t i o n  o f  
numerous  i s s u e s .  P e r h a p s  t h e  m o s t  i m p o r t a n t  o f  t h e s e  a re  t h e  
c r i t e r i a  t o  d e t e r m i n e  t ' s u c c e s s o t  a n d  t h e  l e n g t h  o f  t i m e  t h a t  would 
need  t o  e l a p s e  b e f o r e  w e  c o u l d  c o n f i d e n t l y  e v a l u a t e  w h e t h e r  t h e  
a r t i f i c i a l  w e t l a n d  was s u c c e s s f u l .  I t  would a lso b e  n e c e s s a r y  
to  d e c i d e  how much m i t i g a t i o n  is enough ,  g i v e n  t h a t  b o t h  w e t l a n d  
























































