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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION I V  

345 COURTLANO STREET. N.E. 

DEC 2 2 1993 
ATLANTA. GEORGIA 30385 

REF: WD/WOWB/MF 

Colonel Stanley Phernambucq 
District Engineer 
U.S. Army Corps of Engineers 
Vicksburg District 
P.O. Box 60 
Vicksburg, MS 39180-5191 

Attention: Mr. Ph 

F A X  T R A N S  

Subject t Application No.: CELMK-OD-FE 14-9(DELTA)-1 

Dear Colonel Phernambucq: 

This Letter and the initiation of the following 
proceduree are in reaponse to your correspondence received 
on December 13, 1993 regarding t h e  above referenced project. 
Although your letter refers to enclosures, none have been 
received to date. The following commenks are based on the 
November 18, 1993 Draft General Permit for the above project 
received by the Environmental Protection Agency (EPA), 
Region IV. 

Your letter state8 that pursuant to Part IVe3.(c)(3) of 
the 1992 Section 4 0 4 ( q )  Memorandum of  Agreement between the 
Department of Amy and EPA (MOA), you have concluded that 
EPA concerns have been addreseed. The letter eervee as a 
notice of intent to issue the above pennit. The procedural 
implications of this interpretation of the MOA are of great 
concern to EPAo Despite  numerous conversations with the 
project manager, and other conveseatione with the Acting 
Chief of Permitting and t h e  Regulatory Branch Chief in which 
EPA clearly indicated significant outstanding objectione, 
your letter s t a t e s  that no EPA objections remain. EPA 
attempts to resolve outatanding issues aince the interagency 
meeting of November 2, 1993 have been unsucceseful. Our 
outetanding objections are discussed in Attachment A with 
suggeetFane for their reeolution. 

Although coordination procedures with the U.S. Fieh  and 
Wildlife Service are continuing and the permit hae been 
modified to address some of their concerne, further 
revieions of the permit or a decision document were not 
forwarded to EPA. Since EPA does not have the opportunity 
to review these latter documanta, pureuant to Part 
IV,3.(d)(2) of the MOA, EPA, Region IV has decided to 
forward this issue to EPA Headquartere Assistant 



~dminiatrator for Water wLth a recommendation to request 
review by the Assistant Secretary of the Army for Civil 
works, 

Additionally, our concerns over the nationwide 
procedural and policy implications of your interpretation of 
the MOA have led EPA to believe that it may be appropriate 
for clarification to be provided at the national level. 
Therefore, pursuant to Part I11 of the MOA we are also 
considering elevation of theee policy issues as outlined in 
Attachment B. 

If you have any questions feel free to contact me or 
Mr. Tom welborn, Chief of the Wetlands Regulatory ~ectibn at 
404/347-3871. 

Sincerely yours, 

Patrick M e  Tobin, 
Acting Regional ~dministrator 

cc: EPA-HQ-Washington, D.C. 
EPA, Region VI-Dallas, TX 
U , S .  F i s h  & Wildlife Service-Lafayette, LA 
U.S. Fish & Wildlife Service-Daphne, AL 
U.S. Fish & Wildlife Service-Vicksburq, MS 
Department of Environmental Quality-Jackson, MS 
DELTA-Jackson, MS 



Project Deecri~tion: 

The Delta Environmental Land Trust Association (DELTA) 
has applied for a general permit to the Vicksburg District 
of the U.S. Army Corps of Engineere (Corps) to establish a 
commercial wetlands mitigation bank in Missisaipgi, 
Louisiana and Arkansas, excluding the coastal zones of 
Miseissippi and Louisiana, The tracta to be admitted to the 
bank will include prior converted or farmed wetlands which 
are to be restored to bottomland hardwoods through 
hydrologic manipulation and planting of appropriate specieo. 
The minimum parcel s i z e  ie 100 acres. ~itigation credits 
for each bank are only applicable within the State in which 
the bank is located. Restoration plans for each p a r c e l  will 
be coordinated with appropriate state and federal agencies 
through a ten day review procese or longer if circumstancee 
warrant. Ownership of each parcel ie to be maintained by 
t h e  current owner, Activitiee will be carried out through 
authorization granted by a recorded conservation easement. 

For reaaons which will be diecueeed in this attachment, 
EPA, Region IV believes that although mechanisms for 
resolving outstanding iaeues exist, permitting of this 
project as proposed would lead to significant individual and 
cumulative adverse impactr to aquatic resources of national 
.importance, All comments are based on the November 18, 1993 
draft general permit, 

Aauatic Resources of National Imuortance: 

EPA, Region IV hae determined that forested wetlande, 
especfally within the geographic boundaries of the Vickaburg 
Dietrict of the U.S. Army Corpe of Engineere, are aquatic 
resources of national importance. Thia is specifically due 
to the vast  historical losaes and increasing developmental 
preseurea, Forested wetland6 provide many important 
functione and values that are critical to ecosystem fitneas, 
water quality maintenance and the survival o f  endangered and 
threatened epeciea. Important functions of forested 
wetlands drive community dynamics, phyaio-chemical 
processes, surface water and ground water storage. These 
functions provide valuea that are not only desirable but 
critical to society. Values are manifeeted in biomaee 
production, food chain support, recreational uaea, erosion 
control, water quality maintenance, flood atorage and 
control, low flow augmentation and aquifer recharge, 



Forested wetlands in the lower Miaeiseippi Valley had 
declined by approximately 80% by the mid 1980'8. The 
overwhelming majority of theee losses can be attributed to 
agricultural conversion, Between 1975 and 1985, the State 
of Louisiana lost approximately 523,000 acres of forested 
wetlands in the Valley. In the same period, ~iseissippi 
lost 204,000 acres of forested wetlands due to agricultural 
conversion in the lower Miesieeippi Valley. Arkansas' 
corresponding loss is 210,000 acres. This area corresponds 
to the boundaries of the Vicksburg District. - 

While the rate of forested wetlands losses in the lower 
Mississippi Valley have decelerated as of the latter part of 
the 1980'8, developmental pressure remains strong. EPA . 
believes that the remaining forested wetlands within the 
boundaries of the Vicksburg District are of critical 
importance due to their increasing scarcity, At various 
;imea of the year, forested wetlands in the lower 
4ioaieaippi Valley provide wintering, nesting and foraging 
habitat for waterfowl, neo-tropical migratory songbirds, 
wading birda and the threatened bald eagle. Seasonally 
inundated forested wetlande provide apawning and nursery 
areas for many freehwater fish. Many species of mammals, 
both recreationally and commercially important, depend on 
forested wetlands for food and habitat. Among these ie the 
federally listed Loui~iana black bear. Due to the maseive 
agricultural conversion of historical forested wetlands in 
the Vicksburg ~ietrict, the remaining tracte are critical in 
providing water quality benefits, flood suppression and 
erosion control. 

EPA, Region IV believes t h a t  the permit, reposed, 
will not adequately replace the lost functione and values of 
the remaining forested wetlands t r a c t a .  Region IV believes 
the remaining tracts of forested wetlands in the Vicksburg 
District are too important to the health of the present 
ecosystem to jeopardize additional loeses without adequate 
functional replacement. For theee reasons, Region IV 
believes t h a t  the remaining forested wetlands in the lower 
Miseiesippi Valley are aquatic resources of national 
importance, Since resource restriction6 at the Region and 
at EPA Headquartere cannot accommodate the elevation and 
resolution of t h e  numerous permits which will undoubtedly 
use the available banke, inadequate compensation for these 
impacts will individually and cumulatively constitute 
significant adverae impacts to aquatic resources of national 
importance. 



Individual objectione and options for reeolution are 
discussed below. 

Obiection: 

Up to 50% of the restored forested areae, can be 
clearcut in 12-15 years, with the balance being eligible for 
cutting in another 12-15 yeare, Hardwood tress of such  age 
composition are g a i n i n g  value in the pulp and paper 
industry. However, in most targeted species, adequate mast 
production which is a primary asset to wildlife, has n o t  yet 
begun. The permit etates, "The species and age composition 
of the residual atand must be similar to that of the 
prehgrveat stand." Unless 12-15 year old trees are 
replanted, such a requirement cannot be met. The permit 
also etates, "Compensatory mitigation credit shall apply 
only to in-kind habitat losses when high quality habitats 
are impacted," Clearly, high quality habitat will not be 
what theee losses are compensated with. 

As consistent with the August 23, 1993 Memorandum to 
the Field on mitigation banking, allowed silvicultural 
activities can be restricted to selective timber harvest 
where the majority of the trees in etands are allowed to 
reach full functional maturity, approximately 60 y e a r s  for 
hard mast trees, Alternatively, mitigation credits may only 
apply to offsetting adverse impacts to young bottomland 
hardwood a i t e e  or sitee of lower functional quality. 

No reetoration effort6 are propoaed prior to eale of 
credits. The permit etates, "The D . E . L . T . A .  shall initiate 
restoration work during the planting season following 
collection o f  f u n d s  and shall complete the work on the whole 
account/tract within 5 yeare." It is uncertain how many 
credita need to be sold before DELTA initiates restoration 
work. Other than the signing of the conservation easement 
by the landowner, no aepect of this propoaed bank is up 
front. The applicant hae five years to complete plantinge, 
which is a longer delay than that encountered in most 
individual permit mitigation projects. Functions lost a t  
t h e  t i m e  of impacta may not be replaced for several years. 



If not reflected in appropriate ratio8 for purchase of 
credits, this fact alone could result in a further net loss 
of functione. This time period also poses chronological 
discrepancies within DELTA'S proposed monitoring scheme and 
contingency measures which  are diocueeed below. 

A limited percentage of available credits may be sold 
prior to the initiation of restoration efforts. A lower and 
upper limit of credit sales needs to be establiahed to-allow 
DELTA adequate funds to start and complete work on a given 
tract. The time allowed for completion of reetoration on a 
given tract should be shortened to a maximum of two yeafa, 
unless the lower limit of neceseary credita have not been 
sold. Discrete relationships between sale of credits and 
acreage on which restoration is completed need to be 
eatabliahed. These relationships can serve all tracts 
admitted to the bank. 

The proposed planning, monitoring practices and 
contingency meaaures are not ouitable throughout the 
proposed geographic range of t h e  permit. Some examples are 

. discuseed. 

Planning of hydrologic restoration is assigned to DELTA 
or a regietered forester. Although moot registered 
foresters have adequate knowledge of hydrologic mnfpulation 
techniques to allow for tree regeneration, the goale of 
wetland reetoration and siLviculture may at times differ. 
In the Mississippi Delta both goal8 can be met through the 
proposal, However, the permit also appliee to more 
gradient-limited areas in Arkansas and Louiriana which do 
not benefit from the consistent annual flooding of the flat 
Missisaippi River floodplain. EPA, Region IV has exteneive 
experience with the challenges of restoring bottomland 
hardwoods in the Piedmont region of Georgia. Even after 
careful surveya and engineering of the hydrologic 
restoration requiremente, many eitee do not succeeefully 
display wetland characteristicr. 



Plans for the restoration of hydrology at euch eitee 
should be deleaated to an accredited wetland hvdroloaiet or 
to a rnultidi~c~~linar~ team of wetlands experti ,  e he review 
period for restoration plans at such sites should reflect 
the required duration of the necessary planning and review. 

Monitoring for success of mitigation applies a one 
parameter approach. Survival of 75% of the planted trees 
(120 per acre) is the only parameter of monitoring proposed. 
Each,site is to be visited by DELTA once annually for five 
years, A videotaped report is to be eubmitted to the Corpa 
and placed in the tract file, No coordination for review of 
success is proposed. As mentioned earlier, where a flat 
landscape is not available, atrict hydrologic monitoring ie 
necessary to ensure that the sites meet the hydrologic 
criteria for wetlands. In certain instances, plantiny of 
tree epecies will need to occur prior to the reetoratlon of 
the hydrology to allow the saplings to become eetablished 
and tolerant of saturated soils or inundation. Similarly, 
in certain landscapes natural recruitment may not be 
adequate to supplement the 120 tree/acre propoeed for 
planting. This number may be adequate for the Mississippi 
Delta, but may need to be augmented in other settings. 

Ontj ona t 

Minimum monitoring criteria should be included in the 
permit with reference to additional potential site epecific 
requirements. The necessity for euch requirements ehould be 
coordinated with appropriate state and federal agencies as 
part of the review of each proposed restoration plan for a 
given tract. Similarly, the succeaa of restoration a t  each 
site should be revisited by an interagency review group at 
leaet annually. 

The permit states, "The restoration plan will s p e c i f y  
tree replanting (if neceseary) after the year three and the 
year five vieit." As proposed, restoration on a given tract 



may.not be finished in year three or five. Since there is 
no-concrete schedule of restoration within the five year 

N 
A ' time frame allotted for each tract, devising a monitoring 

schedule is aleo difficult. Functional 106s would result 
should tree survival fall below success Levels since no 
contingency measures for replanting exist after the fifth 
year. 

When a time frame fox the sale of credikeand * 

restoration of a given tract is eetabliehed, proper timing 
for various aspects of monitoring can be determined, Under 
circumstances where planting0 are necessary prior to 
hydrologic restoration of the site, a case epecific schedule 
for monitoring of the vegetation should be devised. 

Obiection: 

There is no direct enforcement link between the Corps 
and the landowner. Enforcement of all on-site activitiee is 
delegated to DELTA. Should a violation of the terma of the 
eaaernent be detected by DELTA, the eale of credits from that 
parcel will be suspended by the Corpe until remedial action 
haa been completed. However, in order to enforce remedial 
actions, DELTA will decide at its discretion if resources 

Nq allow a court action at that time. EPA, Region IV is 

M 
concerned that should all credits from a parcel be sold, 
little financial motivation will remain for the applicant to 
allocate reeources to obtaining court relief. Other 
enforcement meaauree through the Internal Revenue Service 
and local tax authorities also exist. However, when permits 
have been iasued with compeneatory mitigation provided 
through the use of a particular bank site, should the 
mitigation eite not provide adequate mitigation, a net loss 
of resources ha8 occurred. 

Oat ions : 

DELTA can be required to aeeign credits from another 
appropriate tract to offset the impacts of the unsucceseful 
mitigation. Should a court caae or other action lead to 
satisfactory restoration, thoee credits may then be resold. 



1 Obieation: 

Within each s ta te ,  all tracte have a statewide area of 
applicability. No differentiation in withdrawel ratios is 
propoeed for increasing distances from the impact site. 
Some geographic features within each atate make state wide 
applicability of bank parcele inappropriate. 

EPA, Region IV recommende that each state be subdivided 
into ecologically sensible segments within which no 
differentiation in ratioe ie neceeaary. Alternately, the 
same boundaries could serve as the basis for discrete . 
withdrawal ratio increaaee as conditions of the permit. 

Obiection: 

With respect to the calculation of available credits, 
the draft general permit proposes to use Habitat Evaluation 
Procedures (HEP) Habitat Unite (HU1s). The District assumes 
that all restored wetlanda as a result of the DELTA bank 
have an HU value of 0,8, A rating of 0.8 HU's repreaente a 

\ highly functional wetland, As discussed earlier, EPA, 
~f--@'' Region IV believer that as proposed the restored tracts may 

never attain a 0,8 HU rating. 

When each tract is reviewed to determine the 
appropriate restoration needs, future Huts (credits) can be 
calculated b a ~ e d  on an abbreviated HEP. Alternately, should 
our timber harvesting concern8 be addressed by the permit, a 
table of acre to BU ratios can be devieed for different 
stages of the mitigation project. Ae reatoration proceede 
and eucceas criteria are met, the acreage to HU ratio would 
approach 1 : 1. 



Issue t 

On December 13, 1993, the Vickeburg District Corpe of 
Engineers iseued a notice of intent (N03) to authorize the 
proposed DELTA permit (pending water quality certification 
conditions) in accordance with the field level. procedures 
outlined in the August 1992 Memorandum of Agreement (MOA) between 
the EPA and COE, Part IV.3.(c)(3) regarding Section 404 q) of the 
Clean Water ~ c t ,  33 U.S,C. 51344(q). Region IV had 15 6 ays from 
the receipt of the NOI to continue the elsvation procedure6 by 
notifying the District Engineer that Region 1V waar forwarding the 
iseue to the AAOW to requeet a review by the ASA(CW). EPA 
Regions IV and VI have outstanding objections to the propoegd 
permit condition6 as doea the U.S. Fieh  and wildlife Service. 
The State of Mieeiesippi is withholding 401 certification until 
the end o f  January. 

Region IV is also considering notifying the AAOW pureuant to 
Part 111.4. of the MOA that we feel Part IV.3.(c)(3) of said MQA 
has limited Region IV's ability to resolve individual permit 
concerne at the Corps of Engineers D i s t r i c t  level. 7 -- I'h..- 

Sometime in early summer, Region IV was alerted to the fact 
that t h e  Vickeburg District was working on a mitigation bank, 
The bank would aerve the three etates in the Vickeburg Dietrict, 
When Region IV rstaff inquired about further information, EPA waa 
informed that more information about the bank would be supplied 
later, The Vicksburg District initially published the proposed 
DELTA public notice on August 27, 1993, with a 30-day coment 
period. Region IV, per a telephone conversation with the 
Vickaburg District on September 21, 1993, warn informed of a 14- 
day extension to the DELTA permit comment periodbRegion-IV?ent -- 

comments to the District on October 8,  1993, -in accordance with 
Part IV.3.(&) of the 4 0 4 ( q )  EIOA. Region IV discussed our project 

?q 

related concernr with the Vicksburg Diatrict and resource 
agencies in attendance in a conference call on October 12, 1993. 
EPA Region IV followed the 3.(a) letter with a 3,(b) letter on 
November 2,1993, to enrure EPA comment6 would have full 
consideration under the 4 0 4 ( q )  MOA procedure, EPA Region V I  aleo 
sent 3.(a) and 3 . ( b )  objecting to the project as well, The 3 . ( b )  
letter was not provided with the the friuoe specified by the MOA 
and thus the Vicksburg bietrict decided the Region VI haa 
forfeited i ts  right to an individual project elevation. Region 
IV will participate in any policy elevation related to the DELTA 
permit. 



On November 2, 1993, Region IV utaff attended a meeting in 
Vicksburg, Miueissippi, with the Dietrict and attending rerource 
agenciea to further diacusa EPA commente. EPAfs repreeentative 
was informed at t h e  meeting by the assistant Chief of Operatione 
that the District appreciated the agenciest comments and the 
permit would be iusued forthwith. EPA'B repreeentative was 
handed a second draft of the propoeed permit at the meeting. He 
then spent most of the day reviewing the draft and providing 
conaaents to the applicant and the District. 

In. reeponse to agency comfmnts on the propoeed permit, the 
Dietrictz-issued the third draft pernit which EPA received on 
November 28, 1993. This is the 1aet.complete draft EPA has 
received and ie the baeis of a l l  coments on the individual- 
permit elevation, 

On Dscernber 13, 1993, Region IV received correepondencs from 

NO1 letter of EPA actions. 

On December 20, 1993, in an effort to reeolve the remaining 
EPA concern0 with the DELTA project, Region IV conducted a 
conference call with the Vicksburg Dietrict and the applicant.. 
The Region telefaxed a list of remaining concerns to the Diatrict 
with the actione necessary to rebolve the project related 
objections. Repreoentativea-0-Cthe Vicksburg later called to 
indicate-thas-they would not make some the t e - - ~ h m ~  - .- - - - - 
'the_permit 4 

/ 

While Region IV was unable to reconcile differences with the 
Vickaburg Dietrict over the propoeed DELTA permit, EPA feels that 
the Agency's options were severely curtailed due to the Vickeburg 
District's use of Part 111.3,(c)(3) of the MOA. 

The Vickrburg Dilertrict made a unilateral decision that 
Region IV's concgrns were adequately addresaed by the November 
18th draft DELTA permit revision# pursuant to Part fI1.3.(~)(3) 
of the M a .  In fact Region XV'r concern8 were not addrsrsed. 
EPAts inquire8 to District etaff after receipt of the NO1 were 
not fruitful in resolving EPA'a remaining concerns. Region IV 
wae informed by the Dietrict that neither a decision document nor 
a final permit was available to accompany the December 13th NOI. 
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The Region was encouraged to submit comments for Dlstrlct review 
but the final pennit conditions were not complete. In fact, the 
proposed permit condition6 of the November 18th draft were 
changing after discusrionm between the applicant and the U.S. 
~ i s h  and Wildlife Service. Region IV waa left with few options, 
The NO1 had to be addreseed, but the Region only had the November 
18th Letter from the District and no final draft permit or 
decision document to address the Dieitrict'r reeolution of the 
Region's concerna. The propoaed permit condition6 were being 
changed even after the Region'e receipt of the NOI, Until the 
Region could ascertain the Dietrict'a final permit position, EPA 
wa0 conpelled to maintain the outstanding objections, especially 
given the 15-day elevation decision period. 

In conclu~ion, the Region f ~ 1 8  that Part 11i.3.(~)(3); as 
interpreted and used by the Vickeburg Dietrict, did not allow for 
effective diaputs resolution at the local level. This provision 
of the b(OA allowr a District the option to make a unilateral 
decision on agency comments with no supporting documentation. - Mq ,? 
Thue, if a commenting agency doex nl5t feel its project specific 
concerns were addressed, the agency'r only recourae ie permit 

-2 
elevation, even for a matter as amle a8 reviewing the 
District's rationale for addreaming agency concerns. 

For there reasone, the Region believes that Part 111. 
3,(c)(3) of the MOA should be addreosed at the national level fo r  
interpretive guidance to the field. 


