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CECW-OR 

DEPARTMENT OF THE ARMY 
U.S. Army Corps of Enginrrs 

WASHINGTON. D.C. 20314-1000 

MEMORANDUM THRU COMMANDER, WORTH ATLANTIC DIVISION 

FOR COMMANDER, NEW YORX DISTRICT . 
SUBJECT: Permit Elevation, Hartz Mountain Development Corporation 

1. By memorandum dated 26 May 1989, the Msistant Secretary of 
the Army (Civil Works) advised me that he had granted the request 
of the Environmental Protection Agency (EPA) and the Department of 
Interior (DOI) to elevate the permit case for Hartz Mountain 
Development Corporation. In this regard, the case war elevated to 
HQUSACE for national policy level review of issues concernhg the 
mitigation and practicable alternatives provisions of the 
404(b)(l) Guidelines. 

2. Based on our review of the administrative record and meetings 
with your staff, the applicant, EPA and DOI,  we have determined 
certain aspects of interpreting and implementing the guidelines 
should be clarified. Our conclusions are stated in the enclosed 
report titled Hartz Mountain 404(q) Elevation, HQUSACE Findings. 

%b 3. Please re-evaluate the subject permit in light of the guidance 
provided in our findingm and take action accordingly. In order 
for us to comply with paragraph 8 of the Department of the 
Army/EPA Memorandum of Agreement, please notify HQUSACE Regulatory 
Branch as soon as you reach a permit decision. Questions or 
comments concerning this elevated case may be directed to 
Mr. Michael Davis of my regulatory staff at (202) 272-0201. 

FOR THE COMMANDER: 

Enclosure 
Brigadi ne 
Director Ci Works 



WASHINGTON, V.b. N ~ t u u  tw 

.a? AUG \989 

MEMORANDUM FOR THB DIRECTOR OF CIVIL WORKS 

SUBJECT: Hartz Mountain Permit Elmvation Caee 

This is in reply to your memorandum of July 26, 
1989, concerning the subject elevated permit case. 
We have reviewed your draft findings and concur with 
your conclueione. You ehould notify the New York 
District to proceed in light of the guidance provided 
in your findings. 

The findings provide an excellent analyeie of the 
issues in a complex care. We particularly like tho 
format ueed to preeent your analyrir and reco~lmsnd it 
be umed as a model in the future. Mr. Michaol Davir, 
the case action officar, ir to be commended for his 
ef fortr. 

Since much of the guid.nco and information 
contained in the findings ir applicable to a l l  
Section 404 pormit applications, pleano dintribute to 
Corps FOAO. 

Robart W. Pago 
Arrirtant Uacretuy of the A m y  

(Civil Work81 



REPLY T O  
ATTENTION O F  

L- 

CECW-OR 

DEPARTMENT OF THE ARMY 
U.S. Army Corps of Engineers 

WASHINGTON. D.C. 20314-1000 

Ms. Rebecca Hanmer 
Acting Assistant Administrator 

for Water 
Environmental Protection Agency 
Washington, DC 20460 

Dear Ms. Hanmer: 

Pursuant to the Section 404(q) Memorandum of Agreement (MOA) 
between the Department of the Army and the Environmental 
Protection Agency, we are enclosing a copy of our "Findingsn which 
addresses the policy issues you raised in reference to the Hartz 
Mountain permit case. 

We have directed the Army Corps of Engineers, New York 
District to undertake additional review of the Hartz Mountain 
permit application in light of the conclusions preaented in our 
findings. Specifically, additional information on practicable 
alternatives and the baseline values of the existing wetland and 
proposed wetland enhancement is required before a permit decision 

L can be made. In accordance with paragraph 8 of the MOA we will 
notify you of the District's decision. 

Your interest in this matter and the cooperation of your 
staff is appreciated. Questions or comments concerning this 
elevated case may be directed to Mr. Michael Davis of my 
regulatory staff at (202) 272-0201. - 

Sincerely, 

ne U. S. Army 

Enclosure 



HQUSACE FINDINGS 

HARTZ MOUNTAIN 404(q) ELEVATION 

PRERREO BY CECW-OR 
26 JULY 1909 



The purpose of t h i s  document i s  t o  present t he  f i n d i n g s  o f  
the  Headquarters Corps o f  Engineers (HQUSACE) review of ~ o l i c y  
issues associated w i t h  a permi t  a p p l i c a t i o n  before the  New York 
D i s t r i c t  ( D i s t r i c t ) .  Th is  review was undertaken i n  accordance w i t h  
the  1985 Memoranda of  Agreement (NOAS) between the  Department o f  
t he  Army and the  Environmental P r o t e c t i o n  Agency (EPA) and the 
Department o f  I n t e r i o r  ( D O I ) .  

I .  BACKGROUND 

On 4 August 1986 the  Har tz  Mountain Development Corporat ion 
requested Department o f  t he  Army a u t h o r i z a t i o n  t o  discharge f i l l  
m a t e r i a l  i n t o  97.41 acres o f  t i d a l  wetlands w i t h i n  the  New Jersey 

L 
Hackensack Meadowlands D i s t r i c t  f o r  t he  purpose of  cons t ruc t i ng  a 
3,301 u n i t  r e s i d e n t i a l  housing development. S p e c i f i c a l l y ,  t he  
p r o j e c t  i nvo l ves  the  discharge o f  approximately 950,000 cubic yards 
of fill mate r ia l  i n t o  wetlands dominated by common reed ( m t e s  
C-6). A p u b l i c  n o t i c e  desc r ib ing  the  proposal was issued on 
?? 
LL Way 1987, 'and a p u b l i c  hear ing was conducted i n  June o f  1987. 
A number o f  comments bo th  f o r  and aga ins t  the  p r o j e c t  were received 
i n  response t o  the  p u b l i c  n o t i c e  and hear ing.  Three Federal 
agencies, EPA, F i s h  and W i l d l i f e  Serv ice (FWS) and the  Nat iona l  
Marine F i s h e r i e s  Serv ice  (NMFS) a l l  ob jected t o  the  issuance o f  a 
permi t  f o r  t h e  proposed p r o j e c t .  

Interagency coo rd ina t i on  on the  permi t  a p p l i c a t i o n  proceeded 
f o r  approximately 18 months du r ing  which t ime a d d i t i o n a l  
information was submit ted by Har tz  Mountain and t h e i r  consul tants .  
I n  J u l y  1988 the  D i s t r i c t  completed the  p re l im ina ry  permi t  dec is ion  
process and determined t h a t  t he  p r o j e c t  was n o t  con t ra ry  t o  the  
pub l i c  i n t e r e s t  provided t h a t  Har tz  Mountain comply w i t h  c e r t a i n  
r e s t r i c t i o n s  and c o n d i t i o n s  aimed a t  min imiz ing the  environmental 
impacts of  t h e  p r o j e c t .  Since the  Federal  resource agencies 
cont inued t o  o b j e c t  t o  permi t  issuance, a meeting was held w i t h  
each agency i n  accordance w i t h  the  procedures o f  the MOAs. As a 
r e s u l t  of  these meetings, each agency provided d e t a i l e d  w r i t t e n  
comments on t h e i r  s p e c i f i c  concerns. I n  general  each agency's 
concerns centered on t h e  a p p l i c a t i o n  o f  t h e  4 0 4 ( b ) ( l )  Guidel ines 

L p r a c t i c a b l e  a l t e r n a t i v e  requirements, t he  D i s t r i c t ' s  content ion 
t h a t  t he  wetland was o f  very  low value, and the  adequacy of the 
mitigation p lan  t o  o f f s e t  environmental impacts. The D i s t r i c t  
forwarded these comments t o  Har tz  Mountain f o r  response and/or 
r e b u t t a l .  Q f t e r  cons ider ing  the  i n fo rma t ion  contained w i t h i n  the  



a d m i n i s t r a t i v e  record,  the D i s t r i c t  completed decision-making i n  
January 1989. Again, the D i s t r i c t  determined t h a t  the  permi t  
should be issued. I n  response t o  the  D i s t r i c t ' s  dec is ion,  EPA, FWS 
and NMFS requested meetings w i t h  the  Nor th  A t l a n t i c  D i v i s i o n  
Engineer (NOD) t o  d iscuss the  permi t  dec i s ion  i n  accordance w i t h  
Paragraph b of the  MOAs. As a r e s u l t  of  these meetings, NAD 
forwarded comments and suggestions t o  the D i s t r i c t  on 8 March 1989. 
The comments and suggestions concerned the  language o f  f ou r  spec ia l  
cond i t i ons  which NAD recommended be reworded t o  increase the 
v i a b i l i t y  o f  t he  m i t i g a t i o n  requirements. The D i s t r i c t  
incorpora ted  these recommendations i n t o  the  permi t  cond i t i ons  and 
a dec i s ion  t o  i ssue  the  permi t  was made on 28 March 1989. On 28 
March 1989, EPA, FWS and NMFS were g iven w r i t t e n  n o t i c e  o f  the 
D i s t r i c t ' s  " I n t e n t  t o  Issue"  the permi t .  

I n  accordance w i t h  the  MOAs, i n  l e t t e r s  o f  A p r i l  24 and 25, 
the  DO1 and EPA, r e s p e c t i v e l y ,  r e q u ~ s t e d  t h a t  t he  Ass is tan t  
Secretary o f  t he  Army ( C i v i l  Works) CASA'(CW)I  e leva te  the  Hartz 
Mountain permi t  dec i s ion  f o r  h igher  l e v e l  review. NMFS, wh i l e  
con t inu ing  t o  o b j e c t  t o  the  p r o j e c t ,  d i d  n o t  request e leva t ion .  
On 26 May 1989, ASA(CW) , based on recommendations from HQUSAEE, 
granted the  DO1 and EPA e l e v a t i o n  request.  ASA(CW) granted the 
request and forwarded the  a c t i o n  t o  HQUSACE f o r  n a t i o n a l  p o l i c y  
l e v e l  review o f  4 0 4 ( b ) ( l )  Guidel ines issues concerning m i t i g a t i o n  
and the  ana lys i s  o f  p r a c t i c a b l e  a l t e r n a t i v e s .  The e l e v a t i o n  
request was n o t  based on i n s u f f i c i e n t  in teragency coord ina t ion .  

The i n f o r m a t i o n  i n  the  f o l l o w i n g  sec t ions  presents the  r e s u l t s  
o f  the  HQUSACE rev iew o f  t he  complete a d m i n i s t r a t i v e  record o f  the 
Hartz Mountain permi t  a p p l i c a t i o n .  C l a r i f i c a t i o n  o f  in fo rmat ion  
contained i n  the  record  was obtained through meetings w i t h  the 
a p p l i c a n t  and associated consul tants ,  t he  D i s t r i c t  and NAD s t a f f ,  
the  FWS and EPA. 

I n  terms of  environmental p ro tec t i on ,  t h e  4 0 4 ( b ) ( l )  Guidel ines 
(Gu ide l i nes )  form an e s s e n t i a l  component o f  t he  Corps' 404 
r e g u l a t o r y  program. The Guidel ines (40 CFR 230) a re  the  
subs tan t i ve  environmental c r i t e r i a  t o  be used i n  eva lua t i ng  the 
impacts o f  d ischarges o f  dredged o r  fill mate r ia l .  I n  accordance 
w i t h  the  Corps r e g u l a t i o n s  (33 CFR 320 - 330), a 404 permi t  cannot 
be issued un less  i t  complies w i t h  the  Guidel ines.  HQUSACE's review 
of  t h i s  case focused on the  p o l i c y  issues concerning compliance 
w i t h  the  Guidel ines.  

11. PRACTICABLE ALTERNATIVES 

A key p r o v i s i o n  o f  t he  Gu ide l ines  i s  t he  p r a c t i c a b l e  
a l t e r n a t i v e  t e s t  which prov ides t h a t  "no discharge o f  dredged o r  

\u fill m a t e r i a l  s h a l l  be permi t ted  i f  t he re  i s  a p r a c t i c a b l e  
a1 t e r n a t i v e  t o  the  proposed d ischarge which would have less  adverse 
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impact on t h e  aqua t i c  ecosystem" C40 CFR 230.10(a) ] .  I n  t h i s  
respec t ,  i f  a  404 d ischarge  may reasonably be avoided, " i t  should 
be avo ided."  

I n  a d d i t i o n  t o  t h e  bas ic  a l t e r n a t i v e s  t e s t ,  230 .10 (a ) (3 )  
e s t a b l i s h e s  a  r e b u t t a b l e  presumption aga ins t  d ischarges i n t o  
" s p e c i a l  aqua t i c  s i t e s "  f o r  non-water dependent a c t i v i t i e s .  A non- 
water dependent a c t i v i t y  does n o t  r e q u i r e  access o r  p r o x i m i t y  t o  
o r  s i t i n g  w i t h i n  a  s p e c i a l  aqua t i c  s i t e  t o  f u l f i l l  i t s  "bas ic  
purpose. " P r a c t i c a b l e  a1 t e r n a t i v e s  t o  non-water dependent 
a c t i v i t i e s  a r e  presumed t o  be a v a i l a b l e  and t o  r e s u l t  i n  l e s s  
env i ronmenta l  l o s s  un less  c l e a r l y  demonstrated o therw ise  by t he  
a p p l i c a n t .  The Har tz  Mountain p r o j e c t  (hous ing)  i s  c l e a r l y  a  non- 
water dependent a c t i v i t y .  T h i s  f a c t  i s  w e l l  documented i n  t he  
D i s t r i c t ' s  d e c i s i o n  documents and has n o t  been contested by t he  
a p p l i c a n t .  There fo re ,  t he  burden o f  p rov ing  t h a t  no p r a c t i c a b l e  
a l t e r n a t i v e  e x i s t s  i s  t h e  s o l e  r e s p o n s i b i l i t y  o f  Har tz  Mountain, 
n o t  t h e  D i s t r i c t  o r  resource  agencies. 

A p r e r e q u i s i t e  t o  e v a l u a t i n g  p r a c t i c a b l e  a l t e r n a t i v e s  i s  t he  
es tab l i shment  o f  t h e  "bas ic  purpose" o f  t h e  proposed a c t i v i t y .  I t  
i s  t he  r e s p o n s i b i l i t y  o f  t h e  Corps d i s t r i c t s  t o  c o n t r o l  t h i s ,  as 
w e l l  as a l l  o t h e r  aspects  o f  t h e  Gu ide l i nes  a n a l y s i s .  While t he  
Corps should  cons ider  t he  a p p l i c a n t ' s  views and i n f o r m a t i o n  
rega rd ing  t h e  p r o j e c t  purpose and ex i s tence  o f  p r a c t i c a b l e  

'i. a l t e r n a t i v e s ,  t h i s  must be undertaken w i t h o u t  undue deference t o  
t he  a p p l i c a n t  ' s  wishes. These genera l  i s sues  were discussed and 
guidance p rov ided  i n  t h e  HOUSACE f i n d i n g s .  f o r  t h e  "Permi t  
E l e v a t i o n ,  P l a n t a t i o n  Landing Resor t ,  Inc . "  dated 21 A p r i l  1989, 
a  copy o f  which has been p rov ided  t o  a l l  Corps d i v i s i o n s  and 
d i s t r i c t s .  Much o f  t h e  l e g a l  and p o l i c y  guidance i n  t h a t  document 
i s  g e n e r a l l y  a p p l i c a b l e  t o  t h i s  case, and need n o t  be repeated 
he re in .  

I n  t h i s  case, Har tz  has c l e a r l y  s t a t e d  t h a t  t h e i r  p r o j e c t  
purpose was t o  c o n s t r u c t  3,301 u n i t s  o f  r e s i d e n t i a l  housing i n  t h e  
IR-2 area. I n  f a c t ,  a  J u l y  Bb "p lanners  r e p o r t "  submi t ted w i t h  t h e  
pe rm l t  a p p l i c a t i o n  s t a t e d  t h a t  "a s i t e  geog raph i ca l l y  loca ted  
o u t s i d e  t h e  Meadowlands D i s t r i c t  would n o t  f u l f i l l  t he  ' b a s i c  
p r o j e c t  purpose'  of  401 (b )  (1) [ s i c ]  o f  t h e  Permi t  program." The 
IR-2 s i t e  i s  an a rea  des ignated by t h e  Hackensack Meadowlands 
Development Commission's (HMDC) master p l a n  as " I s l a n d  R e s i d e n t i a l "  
housing. Ha r t z  acqu i red  ownership t o  194 ac res  o f  t he  238 ac re  
s i t e  i n  1979. Based on concerns o f  t h e  D i s t r i c t ,  Har tz  u l t i m a t e l y  
mod i f i ed  t h e  p r o j e c t  purpose t o  expand t h e  p o t e n t i a l  p r o j e c t  area 
t o  New Jersey Housing Region 1 (Hudson, Passaic and Bergen 
Coun t i es ) .  However, Ha r t z  a s s e r t s  t h a t  i t s  purpose remains t h e  
c o n s t r u c t i o n  o f  a  l a r a e  s c a l e  (3.301 u n i t s )  housinq development. 
Whl le  l t  appears t h a t  t h e  D i s t r i c t  made a  consc ious e f f o r t  t o  v iew 
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the  p r o j e c t  f rom a  more bas ic  purpose pe rspec t i ve ,  t h i s  was n o t  t he  
approach taben by Har tz  i n  e v a l u a t i n g  p o t e n t i a l  a l t e r n a t i v e  s i t e s  
C 4 0 4 ( b ) ( l )  e v a l u a t i o n  page 51. T h i s  was v e r i f i e d  by Dr.  Harvey 
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Moskowitz, Community Planner and consultant for the applicant, who 
conducted the analysis of a1 ternative sites. This approach 
seriously flaws the validity o f  the alternatives analysis and is 
inconsistent with the Guidelines. Limiting project sites t o  those 
that can facilitate a 3,301 unit development may preclude the 
evaluation of otherwise practicable alternatives. Acceptance of 
this very restrictive alternatives analysis negates all attempts 
t o  otherwise more genericall y define basic project purpose. In 
this case, in the "Summary Discussion of the Availability of 
Practicable A1 ternatives" C404( b) ( 1  evaluation page 131 the 
District states that "There are n o  practicable alternative sites 
that are reasonably available t o  the applicant for the proposed 
construction activities within the Northeastern New Jersey Region 
which would meet the a ~ ~ l i c a n t ' s  ~ r o i e c t  DurDose and the stated 
need for the project" (emphasis added). 

The Guidelines alternatives analysis must use the "basic 
project purpose", which cannot be defined narrowly by the applicant 
t o  preclude the existence of practicable alternatives. On the 
other hand, t h e  Corps has some discretion in defining the "basic 
project purpose" for each Section 404 permit application in a 
manner which seems reasonable and equitable for that particular 
case. It is recognized that this particular case may be unusual, 
because it involves unique issues of zoning and land use planning 
by the HNDC and the apparent scarcity of undeveloped land in the 

L Region 1 area. However, federal concerns over the environment, 
health and/or safety will often result in decisions that a r e  
inconsistent with local land use approvals. In this respect, the 
Corps should not give undue deference t o  HMDC o r  any other zoning 
body. 

At the request of the District, Hartz conducted a search for 
potential alternative sites in Region 1. Ultimately, 43 sites were 
identified and evaluated by Hartz's consultant, Dr. Moskowitz. 
Each site was evaluated based on a set of criteria developed by 
Hartz. T h e  District reviewed the criteria and concluded that they 
were. "appropriate for reviewing sites for practicability with 
regard t o  the Section 404(b)(l) Guidelines." While this approach 
may be an acceptable method for evaluating alternative sites, w e  
are concerned that some of the criteria were biased t o  the extent 
that only sites that meet the applicant's purpose were considered. 
For example, alternative sites less than 50 acres were not 
considered practicable because they would not facilitate a 3,301 
unit development and therefore "achieve the applicant's stated 
project goals" [404(b)(l) evaluation page 81. On this subject the 
District states: 

"Based on the applicants goal's for a profit, it must be 
presumed that t h e  size of a potential alternative site 
is of primary importance. A smal ler parcel of land could 
be considered a practicable alternative for a residential 
housing project although it could not accommodate a 



p r o j e c t  n e a r l y  t h e  s i z e  t h a t  i s  t h e  sub jec t  o f  t h e  
present  pe rm i t  a p p l i c a t i o n . "  [ 4 0 4 ( b ) ( l )  e v a l u a t i o n  
page 73 

I n  t h i s  case t h e  D i s t r i c t ' s  a d m i n i s t r a t i v e  reco rd  g i ves  t h e  
appearance o f  hav ing g i ven  t o o  much deference t o  t h e  a p p l i c a n t ' s  
na r row ly  de f ined  p r o j e c t  purpose. T h i s  may have very  we1 1  r e s u l t e d  
i n  t h e  e x c l u s i o n  o f  o therw ise  p r a c t i c a b l e  a l t e r n a t i v e s .  

The D i s t r i c t  goes t o  g r e a t  l e n g t h  t o  e x p l a i n  t h e  c r i t e r i a  
u t i l i z e d  by t h e  a p p l i c a n t  and t h e  j u s t i f i c a t i o n  f o r  each [404(b)  (1) 
e v a l u a t i o n  page 83. However, no i n f o r m a t i o n  i s  prov ided i n  t he  
d e c i s i o n  documents on t h e  s p e c i f i c  s i t e s ,  t h e  r a t i n g s  they 
rece ived ,  o r  why they f a i l e d  as p r a c t i c a b l e  a l t e r n a t i v e s .  A t  a  
minimum, a  t a b l e  o f  t h e  s i t e s  l i s t i n g  t h i s  i n f o r m a t i o n  should have 
been i n c l u d e d  i n  t h e  4 0 4 ( b ) ( l )  e v a l u a t i o ~ .  - I n  regard  t o  the  a c t u a l  
e v a l u a t i o n  o f  t h e  43 p o t e n t i a l  s i t e s ,  we observed a t  l e a s t  a  few 
d i sc repanc ies  i n  t he  da ta  submi t ted by t h e  a p p l i c a n t .  For example, 
two ad jacen t  s i t e s  ( 4  and 5 )  were g iven  d i f f e r e n t  r a t i n g s  on 
a c c e s s i b i l i t y  t o  p u b l i c  t r a n s p o r t a t i o n .  O f  more s i g n i f i c a n c e - i s  
t h e  f a c t  t h a t  t h e  IR-2 s i t e  was n o t  eva lua ted  aga ins t  t h e  c r i t e r i a  
used f o r  t h e  o t h e r  s i t e s .  Our es t imates  i n d i c a t e  t h a t  t he  s i t e  may 
i n  f a c t  n o t  pass as a  p r a c t i c a b l e  a l t e r n a t i v e  based on the  
a p p l i c a n t ' s  own system f o r  ana l yz ing  a l t e r n a t i v e s .  F a i l i n g  t o  
eva lua te  t h e  p r o j e c t  s i t e  when us ing  t h i s  t ype  of  e v a l u a t i o n  system 
i s  i n a p p r o p r i a t e  and i n d i c a t e s  t h a t  t h e  a p p l i c a n t  has n o t  r e b u t t e d  
t he  presumption aga ins t  t h e  d ischarge  o f  f i l l  m a t e r i a l  i n t o  s p e c i a l  
aqua t i c  s i t e s .  

Throughout t h e  d e c i s i o n  documents t h e  D i s t r i c t  mentions t he  
need f o r  housing i n  t h e  Region and re fe rences  New Jersey Counc i l  
on F l f fordable  Housinq (COFIH) i n f o r m a t i o n  [Statement o f  F ind ings  
(SOF) page 14, 4 0 4 ( b ) ( l )  e v a l u a t i o n  page 11, Environmental  
Assessment (EA) page 23. Whi le t h e  need f o r  a l l  types o f  housing 
i n  t he  Region may be very  r e a l ,  we a r e  concerned t h a t  t h e  
a d m i n i s t r a t i v e  reco rd  does n o t  c l e a r l y  demonstrate t h e  ex i s tence  
of  such a  need. The COAH i n f o r m a t i o n  focuses on t h e  need f o r  low 
t o  moderate income housing and t h i s  p o r t i o n  o f  t h e  housing need i s  
n o t  quest ioned.  However, i t  appears t h a t  t h e  D i s t r i c t  r e l i e d  on 
t h e  COAH da ta  t o  s u b s t a n t i a t e  t h e  need f o r  housing above the  
moderate income l e v e l .  Admi t t ed l y  t he  COAH i n f o r m a t i o n  t r a n s l a t e s  
an a c t u a l  need o f  42,534 low/moderate u n i t s  t o  an o v e r a l l  f i g u r e  
o f  213,000 housinq u n i t s .  T h i s  i s  based on t h e  number o f  market 
r a t e  u n i t s  t h a t  may be r e q u i r e d  t o  suppor t  t h e  a c t u a l  low/moderate 
housing needs. Use o f  t h i s  i n f o r m a t i o n  t o  j u s t i f y  an o v e r a l l  
housinq need may n o t  be app rop r i a te .  F u r t h e r ,  r e fe rence  t o  a  COAH 
l e t t e r  on page 11 o f  t he  4 0 4 ( b ) ( l )  e v a l u a t i o n  i s  m is lead ing  if n o t  
i naccu ra te .  The D i s t r i c t  s t a t e s :  

"The 27 September 1988 correspondence from the  S t a t e  of  New 
J e r s e y ' s  Counc i l  on A f f o r d a b l e  Housinq (COAH) subs tan t i a tes  
t he  a p p l i c a n t ' s  showing t h a t  no reasonably a v a i l a b l e  



p r a c t i c a b l e  a1 t e r n a t i v e  s i t e s  t o  the  proposed development 
e x i s t  by focusing on the  ' compel l inq  need' f o r  l o c a t i n g  the 
housinq i n  Secaucus a t  the  M i l l  Creek s i t e ,  a t  the  d e n s i t i e s  
mandated by the  Hackensac k Meadowlands Development Commission 
zoning r e g u l a t i o n s . "  

What the referenced COAH l e t t e r  r e a l l y  s t a t e s  i s  t h a t  there  i s  a  
need f o r  42,534 low t o  moderate income u n i t s  and t h a t  i t  may take 
four  market u n i t s  per low/moderate u n i t  t o  support  such housinq. 
I n  regard t o  the "compel l inq need" a t  the  M i l l  Creek s i t e  ( IR-2) ,  
the COAH l e t t e r  s ta tes :  

"The COAH supports the  development o f  a f fo rdab le  housinq u n i t s  
a t  the  M i l l  Creek s i t e  as a  meaningful s tep  toward addressing 
the compel l ing need f o r  such h o u s i n ~  i n  Secaucus and Region 
1." (emphasis added) 

The proposed p r o j e c t  w i l l  p rov ide  a  maximum o f  330 (10% o f  t o t a l )  
low t o  moderate income u n i t s  a t  t he  IR-2 s i t e .  The a d m i n i s t r a t i v e  
record and d iscuss ions w i t h  the  app l i can t  i n d i c a t e  t h a t  i t  - i s  
l i k e l y  t h a t  on l y  one h a l f  of  the 330 u n i t s  w i l l  a c t u a l l y  be b u i l t  
a t  the  IR-2 s i t e .  The dec i s ion  documents c o n s i s t e n t l y  s t a t e  t h a t  
10% t o  20% o f  t he  p r o j e c t  w i l l  be dedicated t o  low t o  moderate 
housing. Th is  i s  c l e a r l y  n o t  t he  case and the  record should 
r e f l e c t  such. Fur ther .  t he  need f o r  housinp o f  any type and the 

L zoninq requirements o f  HNDC cannot o v e r r i d e  the Gu ide l i ne ' s  
reauirement t o  s e l e c t  the l e a s t  damapina P rac t i cab le  a l t e r n a t i v e .  

CONCLUSIONS: 

1. For purposes of t h i s  case on ly ,  the basic p r o j e c t  purpose 
should be de f ined as "cons t ruc t i on  o f  a  l a r g e  scale,  h igh  dens i ty  
housinq p r o j e c t  i n  the  Region 1 area." That does n o t  necessar i l y  
mean a  p r o j e c t  o f  3,301 u n i t s  i n  one cont iguous l o c a t i o n  as 
proposed by Har tz .  The D i s t r i c t  should determine the  minimum 
f e a s i b l e  s i z e .  circumstances. e tc . .  which cha rac te r i ze  a  v i a b l e  
l a r q e  scale.  h i q h  d e n s i t y  housinq p r o j e c t .  The D i s t r i c t  may 
r e q u i r e  the  a p p l i c a n t  t o  p rov ide  i n fo rma t ion  t h a t  f a c i l i t a t e s  
complet ion o f  t h i s  determinat ion.  C l e a r l y  Har tz  has prev ious ly  
determined t h a t  a  development o f  2,748 u n i t s  would be feas ib le .  
I t  may very w e l l  be t h a t  a  smal le r  development i . . ,  < 2,748 
u n i t s )  would a l s o  be v i a b l e .  The permi t  dec i s ion  documents should 
be co r rec ted  t o  r e f l e c t  t he  p r o j e c t  purpose noted above ( l e e g ,  
re ferences t o  s a t i s f y i n g  the  a p p l i c a n t ' s  p r o j e c t  purpose should be 
d e l e t e d ) .  

2. Once t h e  minimum f e a s i b l e  s i ze ,  e t c .  has been determined 
i n  accordance w i t h  (1.) above, a  rev i sed  a l t e r n a t i v e  ana lys i s  
should be completed by Har tz .  The D i s t r i c t  must c a r e f u l l y  evaluate 
the  c r i t e r i a  used t o  compare a l t e r n a t i v e  s i t e s .  The a l t e r n a t i v e s  

L- 
a n a l y s i s  must be o b j e c t i v e  and balanced, and n o t  be used t o  prov ide 
a  r a t i o n a l i z a t i o n  f o r  the  a p p l i c a n t ' s  p re fe r red  r e s u l t  ( i . e . ,  t h a t  



no p r a c t i c a b l e  a l t e r n a t i v e  e x i s t s ) .  The IR-2 s i t e  must be inc luded  
i n  t h e  a l t e r n a t i v e s  e v a l u a t i o n  and added t o  t he  a d m i n i s t r a t i v e  
record .  

3. The a l t e r n a t i v e  s i t e  da ta  should  be made p a r t  o f  t he  
d e c i s i o n  documents. T h i s  should i n c l u d e  a  l i s t i n g  o f  a l l  s i t e s ,  
t h e i r  e v a l u a t i o n  scores and a  summary o f  t he  f i n a l  de te rmina t ion  
o f  p r a c t i c a b i l i t y .  

4. I n f o r m a t i o n  on t h e  need f o r  housinq must be accu ra te l y  
c i t e d  i n  t h e  d e c i s i o n  documents and a d d i t i o n a l  i n f o r m a t i o n  on t h e  
o v e r a l l  housinq need i . . ,  above moderate l e v e l )  should be 
prov ided.  

4s p r e v i o u s l y  d iscussed, t h e  Gu ide l i nes  e s t a b l i s h  t h e  
s u b s t a n t i v e  env i ronmenta l  c r i t e r i a  t o  be a p p l i e d  i n  t h e  e v a l u a t i o n  
o f  p o t e n t i a l  impacts assoc ia ted  w i t h  d ischarges o f  dredged o r  f i l l  
m a t e r i a l  i n t o  waters  o f  t h e  Un i t ed  S ta tes .  I n  a d d i t i o n  t o  t he  
" p r a c t i c a b l e  a l t e r n a t i v e "  t e s t  i n  230.10(a),  t he  Gu ide l ines  s t a t e  
t h a t  a  d ischarge  cannot be approved, except  as prov ided under 
4 0 4 ( b ) ( 2 ) ,  i f  i t  r e s u l t s  i n  s i g n i f i c a n t  degradat ion o f  waters o f  
t h e  Un i t ed  S t a t e s  and, un less  a l l  a p p r o p r i a t e  and p r a c t i c a b l e  s teps  
have been taken t o  min imize p o t e n t i a l  adverse impacts on t h e  
aqua t i c  ecosystem C230.10 ( c )  and ( d l ] .  These form an impor tan t  
p a r t  of  t h e  c u r r e n t  approach o f  r e q u i r i n g  m i t i q a t i o n  i n  t h e  404 
r e g u l a t o r y  program. M i t i g a t i o n  i s  a l s o  a  r e q u i r e d  cons ide ra t i on  
under t h e  Corps' P u b l i c  I n t e r e s t  Review C33 CFR 320 .4 ( r )1 .  

4s a  genera l  r u l e ,  once t h e  l e a s t  damaging p r a c t i c a b l e  
a l t e r n a t i v e  has been se lec ted ,  a p p r o p r i a t e  and p r a c t i c a b l e  s teps  
must be taken t o  m i t i g a t e  t h e  p r o j e c t  impacts. Determining t he  
amount and t ype  of  m i t i q a t i o n  i s  o f t e n  d i f f i c u l t  a t  best .  I n  
p a r t i c u l a r ,  compensatory m i t i q a t i o n  f o r  wet lands l o s s  engenders a  
cons ide rab le  amount o f  con t roversy  and d i scuss ion  among r e g u l a t o r y  
and resource agencies and t h e  development community. I n  o rder  t o  
improve cons is tency ,  Army and EPA a r e  c u r r e n t l y  working on a  404 
m i t i q a t i o n  p o l i c y .  

Pending t h e  p romulga t ion  o f  t h e  j o i n t  m i t i q a t i o n  p o l i c y ,  t h e  
Corps shou ld  r e q u i r e  m i t i q a t i o n  measures which w i l l  p rov ide  
compensation, t o  t h e  maximum e x t e n t  p r a c t i c a b l e ,  f o r  a l l  va lues 
and f u n c t i o n s  t h a t  a r e  l o s t  o r  adverse ly  impacted as a  r e s u l t  of  

 he d i s c u s s i o n  o f  m i t i q a t i o n  t h a t  f o l l o w s ,  and any subsequent 
requ i rements ,  have no bea r i ng  on t h e  p rev ious  d iscuss ion  and 
requ i rements  concern ing t h e  a v a i l a b i l i t y  o f  p r a c t i c a b l e  
a l t e r n a t i v e s .  



a proposed development i n  waters o f  the  Uni ted States.  As w i t h  
o ther  permi t  s p e c i f i c  Guidel ines and p u b l i c  i n t e r e s t  dec is ions,  a  
determinat ion o f  m i t i g a t i o n  requirements w i l l  be made by the  Corps. 
Such dec is ions  should be made a f t e r  appropr ia te  consu l ta t i on  w i t h  
Federal and s t a t e  resource agencies. The Corps dec is ion  must be 
made i n  a manner t h a t  recognizes the  eco log i ca l  f unc t i ons  o f  
spec ia l  aquat ic  s i t e s ,  i n  t h i s  case wetlands. 

A p r e r e q u i s i t e  t o  developing a wetlands compensatory 
m i t i g a t i o n  p lan i s  the  establ ishment o f  values and func t i ons  o f  
the e x i s t i n g  wetland system. Without the  b e n e f i t  o f  base l ine  
in fo rmat ion ,  the permi t  decision-maker cannot determine an 
appropr ia te  m i  t i g a t i o n  l e v e l  t o  f i n d  compliance w i t h  the  
Guidel ines.  Fls a  mat ter  of ~ o l i c v ,  the  Corps should n o t  make 
permi t  dec is ions  before ob ta in ina  the  necessarv and a ~ ~ r o ~ r i a t e  
i n fo rma t ion  on the  value o f  the  s p e c i f i c  resource t h a t  would be 
l o s t  t o  a  proposed discharqe o f  dredaed o r  f i l l  ma te r ia l  i f  the  
permi t  i s  qranted. Th is  i n fo rma t ion  may be obtained from the  
app l i can t ,  in-house s tud ies ,  t echn ica l  ass is tance from exper ts  a t  
the  Corps Waterways Experiment S t a t i o n  (WES) o r  u n i v e r s i t i e s  and 
p rev ious l y  publ ished r e p o r t s  t o  mention on ly  a few sources. I t  i s  
incumbent upon the  Corps t o  review the  data c a r e f u l l y  t o  ensure 
t h a t  the  i n fo rma t ion  i s  s c i e n t i f i c a l l y  sound and can be supported 
i f  chal lenged. 

I n  the  Har tz  Mountain case an ex tens ive  m i t i g a t i o n  "concept" 
was proposed by the  app l i can t .  The D i s t r i c t  r e l i e d  heav i l y  on the 
p o t e n t i a l  success of  t h i s  concept i n  reaching a dec is ion  t o  i ssue  
the  permi t .  The bas ic  premise of  the Har tz  m i t i g a t i o n  concept was 
t h a t  the  e x i s t i n g  wetland system was h i g h l y  degraded and o f  very 
low value. . I n  t h i s  regard, Har tz  maintained t h a t  they could 
enhance low va lue  wetlands ( b o t h  o n - s i t e  and a t  two o f f - s i t e  
l o c a t i o n s )  t o  a p o i n t  where they cou ld  compensate f o r  the  d i r e c t  
l o s s  o f  97.41 acres. Th is  assumption i s  based on a presumed 
"success fu l "  m i t i g a t i o n  p r o j e c t  c u r r e n t l y  under way by Hartz on 
another p a r t  of t he  IR-2 s i t e .  Th i s  63 acre  m i t i g a t i o n  p r o j e c t  was 
requ i red  as p a r t  o f  a  1983 Department o f  t he  Army Permi t  t o  fill 
127 acres o f  wetlands f o r  commercial and i n d u s t r i a l  development. 
To date, no comprehensive eva lua t ions  have been completed t o  
s u b s t a n t i a t e  the  c la ims o f  success on t h i s  m i t i g a t i o n  p r o j e c t  i n  
terms o f  o v e r a l l  wetland values. For the c u r r e n t  p r o j e c t ,  Hartz 
determined, us ing  the  FWS H a b i t a t  Eva lua t ion  Procedure (HEP), t h a t  
they would have t o  enhance 93.74 acres o f  wetland and c rea te  22.12 
acres o f  open water canals  t o  compensate f o r  the  l oss  of 97.41 
acres. I n  a d d i t i o n ,  Har tz  proposed 8.84 acres o f  " ra i sed  i s lands"  
f o r  upland h a b i t a t  and 9.40 acres o f  wetlands preservat ion.  

Throughout the  D i s t r i c t ' s  review o f  t h i s  case there as been 
s i g n i f i c a n t  disagreement between Har tz  and the  resource agencies 
on the ac tua l  va lue  o f  the phr-mdominated wetlands w i t h i n  the  

L- p r o j e c t  area. The a p p l i c a n t ' s  HEP, which was modi f ied several  

t imes, concluded t h a t  t he  area has " r e l a t i v e l v  low e x i s t i n q  f i s h  



and w i l d l i f e  and e c o l o q i c a l  va lue"  (emphasis added) (EA page 6 ) .  
An Advanced I d e n t i f i c a t i o n  f i e l d  team from the  D i s t r i c t ,  EPA, FWS, 
NMFS, New Jersey Department o f  Environmental  P r o t e c t i o n  and HMDC 
conducted a  a n a l y s i s  o f  t he  Hackensack area us ing  t he  Corps Wetland 
Eva lua t i on  Technique (WET). According t o  t he  D i s t r i c t ,  the  " d r a f t  
WET documents have shown t h a t  t he  genera l  r eg ions  encompassing the  
proposed development s i t e  and m i t i g a t i o n  areas have h i p h  va lue  
p o t e n t i a l  f o r  f i s h  and w i l d l i f e .  as we11 as t he  p o t e n t i a l  f o r  
havinq moderate t o  h i p h  qenera l  e c o l o q i c a l  va lue  . . . " (emphasis 
added) (EA page 6). The D i s t r i c t  has i n d i c a t e d  t h a t  t he  WET 
a n a l y s i s  was n o t  s p e c i f i c  t o  t he  p r o j e c t  area and was more o f  a  
"w indsh ie ld "  survey.  EPA and FWS requests  f o r  pe rm i t  e l e v a t i o n  
were based, i n  p a r t ,  on t h e  lack o f  d e f i n i t i v e  da ta  on the va lues 
o f  the  p r o j e c t  and m i t i g a t i o n  s i t e s .  FWS con t inues  t o  ques t ion  the  
v a l i d i t y  o f  the  a p p l i c a n t ' s  a p p l i c a t i o n  o f  t he  HEP ( a  FWS 
methodology) process. 

Based on the  d e c i s i o n  documents f o r  t h i s  a p p l i c a t i o n ,  i t  
appears t h a t  t h e  D i s t r i c t  g e n e r a l l y  concurred w i t h  Har tz  on t he  
low wet land va lue  o f  t h e  p r o j e c t  area. T h e i r  p o s i t i o n  was ba$ed 
on the  HEP e v a l u a t i o n  and o t h e r  environmental  da ta  c o l l e c t e d  by 
t he  a p p l i c a n t .  However, t h e  a d d i t i o n  o f  Spec ia l  Cond i t i ons  ( A .  ) 

and (D.)  seem t o  i n d i c a t e  t h a t  t h e i r  suppor t  was somewhat t a c i t  
and t h a t  ques t ions  on t h e  wet land va lues  remained. Cond i t i on  ( A . )  
r e q u i r e s  Ha r t z  t o  per form a s i t e  s p e c i f i c  WET us ing  environmental  
da ta  from o t h e r  agencies and t h e  HEP generated i n fo rma t i on .  Th i s  
i n f o r m a t i o n  i s  t o  be used t o  " con f i rm  t h a t  t h e  proposed wet land 
m i t i g a t i o n  va lues  compensate f o r  t h e  aaareaate va lue  o f  the  wet land 
f u n c t i o n s  l o s t  t o  t h e  f i l l i n g  a c t i v i t i e s . . . "  Spec ia l  Cond i t i on  
(D.) r e q u i r e s  Ha r t z  t o  under take a  comprehensive sampling and da ta  
c o l  l e c t i o n  program which i n c l u d e s  t h e  es tab l i shment  o f  base l i ne  
i n f o r m a t i o n  f o r  t h e  p r o j e c t  area. Whi le Har tz  has prov ided 
b i o l o g i c a l ,  chemical  and p h y s i c a l  da ta  i n  t h e  form o f  va r i ous  
surveys and s t u d i e s  conducted over t h e  years, an updated 
comprehensive s c i e n t i f i c  r e p o r t  on t h e  e x i s t i n g  c o n d i t i o n s  does n o t  
e x i s t  i n  t h e  a d m i n i s t r a t i v e  record .  From a p o l i c y  perspec t i ve .  we 
b e l i e v e  t h a t  a  v a l i d  Gu ide l i nes  de te rm ina t i on  cannot be made 
w i t h o u t  t h e  b e n e f i t  o f  an a p p r o p r i a t e  assessment o f  t h e  p re -p ro jec t  
va lues  o f  t he  impacted resource.  T h i s  i n f o r m a t i o n  i s  e q u a l l y  
impo r tan t  i n  making t h e  Corps pub1 i c  i n t e r e s t  de te rmina t ion .  
F u r t h e r .  t h i s  assessment shou ld  be completed be fo re  a  f i n a l  pe rm i t  
d e c i s i o n  i s  reached. The l e v e l  and s o p h i s t i c a t i o n  o f  i n f o r m a t i o n  
r e q u i r e d  w i l l  va r y  from a p p l i c a t i o n  t o  a p p l i c a t i o n  depending on t h e  
s i z e  and n a t u r e  o f  t h e  p r o j e c t .  I t  i s  recognized t h a t  i n  a  sma l l  
number o f  cases (e.g., unau thor i zed  f i l l  ) ,  b a s e l i n e  i n f o r m a t i o n  may 
n o t  be r e a d i l y  o b t a i n a b l e  and bes t  p r o f e s s i o n a l  judgement must 
p r e v a i l .  However, t h e  piecemeal approach o f  assessing c u r r e n t  
wet land va lues  and t h e  r e l i a n c e  on such i n f o r m a t i o n  as an " A p r i l  
1986 comprehensive, n a t u r a l  resources survey o f  t h e  s u b j e c t  p a r c e l s  
and t h e  Hackensack R i v e r "  a r e  causes f o r  concern. 



According t o  Har tz ,  complet ing t h e  proposed m i t i g a t i o n  would 
r e s u l t  i n  a  20% n e t  inc rease  i n  o v e r a l l  e s t u a r i n e  va lue  i n  t he  
p r o j e c t  area. For purposes o f  t h e  m i t i g a t i o n  d iscuss ion  t he  
p r o j e c t  area i s  de f i ned  as t h e  231.51 acre  un i ve rse  o f  t he  IR-2 
s i t e  and the  two o f f - s i t e  m i t i q a t i o n  areas. The e x i s t i n g  e s t u a r i n e  
va lue  o f  t he  p r o j e c t  area was est imated a t  38% o f  i t s  p o t e n t i a l .  
A 20% inc rease  would r e s u l t  i n  a  p r o j e c t  area t h a t  f u n c t i o n s  a t  46% 
o f  i t s  p o t e n t i a l  e s t u a r i n e  value.  When t h e  97.41 acres of  p r o j e c t  
f i l l ,  8.84 acres o f  " i s l a n d s "  and t h e  9.40 acres of  p rese rva t i on  

2 a r e  removed fr'om t h e  p r o j e c t  area , 115.86 acres remain f o r  marsh 
enhancement and open water. I n  o rder  t o  o b t a i n  t h e i r  es t imated 20% 
o v e r a l l  i nc rease  Har tz  w i l l  have t o  enhance t h e  115.86 acres t o  91% 
o f  t h e i r  p o t e n t i a l  e s t u a r i n e  value.  I n  t h i s  respect ,  we a r e  
concerned about H a r t z ' s ,  o r  anyones, a b i l i t y  t o  inc rease  va lues t o  
such a  l e v e l .  I f  t h e  open water i s  sub t rac ted ,  t h e  remaining 93.74 
acres o f  wet land would have t o  be enhanced t o  113% o f  i t s  p o t e n t i a l  
e s t u a r i n e  va lue.  C l e a r l y ,  t h i s  w o u l d - n z t ' b e  poss ib le .  I n  e i t h e r  
case a d d i t i o n a l  acreage may be r e q u i r e d  t o  achieve t h e  20% n e t  
i nc rease  i n  va lues  requ i red .  

Another i s s u e  t h a t  i s  o f  concern i s  t h e  i n c l u s i o n  o f  " f r i n g e "  
wet lands and open water i n  t he  m i t i g a t i o n  p lan.  Over 33 acres o f  
t he  m i t i g a t i o n  c r e d i t  c o n s i s t  o f  a  s e r i e s  o f  cana ls  and ad jacen t  
narrow s t r i p s  ( f r i n g e )  o f  i n t e r t i d a l  p l a n t i n g s  among 3,301 housing 
u n i t s .  The o v e r a l l  wet land va lue  o f  t h i s  p a r t  o f  t h e  m i t i g a t i o n  
should  be documented. The HEP e v a l u a t i o n  looked a t  t h i s  area as 
one 33.85 a c r e  t r a c t  and n o t  as one t h a t  was d issec ted  by a  l a r g e  
r e s i d e n t i a l  development. The a p p l i c a n t ' s  main purpose f o r  t h i s  
p a r t  o f  t h e  p l a n  may very  w e l l  be a e s t h e t i c s .  

An i s s u e  t h a t  was i n i t i a l l y  d iscussed i n  t h e  HQUSACE permi t  
e l e v a t i o n  recommendations t o  ASA(CW), was t h e  proposed issuance of  
the  Har tz  pe rm i t  p r i o r  t o  r e c e i p t  o f  a  d e t a i l e d  m i t i g a t i o n  plan.  
I n  t h i s  case, pe rm i t  c o n d i t i o n i n g  appears s u f f i c i e n t  t o  ensure t h a t  
a  d e t a i l e d  p l a n  w i l l  be submi t ted  f o r  D i s t r i c t  approval  p r i o r  t o  
t h e  d ischarge  o f  f i l l  m a t e r i a l .  However, a t  a  minimum, t he  permi t  
p l ans  should  have p rov ided  enough i n f o r m a t i o n  t o  a c c u r a t e l y  r e f l e c t  
the  work proposed (e.q., t y p i c a l  c ross  sec t ions ,  e t c .  1 .  

CONCLUSIONS: 

1. Har t z  should  be r e q u i r e d  t o  complete a  comprehensive 
b a s e l i n e  s tudy  o f  t h e  IR-2 s i t e ,  o f f - s i t e  m i t i g a t i o n  areas, and the  
p rev ious  63 ac re  m i t i g a t i o n  s i t e  be fo re  a  f i n a l  pe rm i t  d e c i s i o n  i s  
made. The D i s t r i c t ,  i n  c o n s u l t a t i o n  w i t h  FWS, EPA and NMFS w i l l  
de termine t h e  scope of  t h e  s tudy  and t h e  methods used. The f i n a l  
c a l l  on t h e  s tudy  w i l l  be t he  D i s t r i c t ' s .  

' c o r r e c t l y ,  these areas were n o t  counted by t h e  a p p l i c a n t  o r  
the  D i s t r i c t  i n  de te rmin ing  t h e  amount o f  marsh enhancement 
requ i red .  



2.  The D i s t r i c t ,  n o t  Ha r t z ,  should complete a  s i t e  s p e c i f i c  
WET e v a l u a t i o n  be fo re  making a  permi t  dec i s i on .  We s t r o n g l y  
encourage the  D i s t r i c t  t o  u t i l i z e  expe r t s  from WES t o  undertake 
t h i s  task .  Funding f o r  work o f  t h i s  na tu re  has p r e v i o u s l y  been 
p rov ided  t o  WES by HOUSACE and i n i t i a l  d i scuss ions  have conf i rmed 
t h e  a v a i l a b i l i t y  o f  t h e  a p p r o p r i a t e  WES s t a f f .  

3. The wet land replacement va lue  o f  t h e  f r i n g e  wet lands and 
open water a t  t h e  J R - 2  s i t e  should  be reeva luated.  Documentation 
o f  i t s  va lue  should  be i nc luded  i n  t h e  record.  

4.  Once i n f o r m a t i o n  i s  ob ta ined  from t h e  s t u d i e s  noted i n  
paragraphs one through t h r e e  above, a  de te rm ina t i on  o f  t he  va lue 
o f  t he  e x i s t i n g  PIrragmfk8 marsh and, as appropr ia te ,  t h e  amount o f  
compensatory m i  t i g a t i o n  r e q u i r e d  t o  compensate f o r  t he  l o s t  
resource should  be completed. Based on those determinat ions,  a  
f i n a l  pe rm i t  d e c i s i o n  should  be made. 

5. A f t e r  complet ion o f  t h e  above, i f  a  d e c i s i o n  i s  made t o  
i s s u e  t h e  permi t ,  Ha r t z  should  be r e q u i r e d  t o  submit  more d e t a i l e d  
pe rm i t  p lans .  Whi le we do n o t  expect  f i n a l  drawings, basic 
i n f o r m a t i o n  such as access between i s l a n d s  a t  t h e  IF?-2 s i t e  and 
t y p i c a l  p r e  and pos t  p r o j e c t  c ross  s e c t i o n s  a t  a l l  m i t i g a t i o n  s i t e s  
should be i nc luded .  

IV. GENERAL CONCLUSIONS 

A rev iew o f  t h e  voluminous a d m i n i s t r a t i v e  record  r e v e a l s  the  
ex tens i ve  amount o f  e f f o r t  on t h e  p a r t  o f  t h e  D i s t r i c t  t o  eva lua te  
t h i s  a p p l i c a t i o n .  Severe ly  unde rs ta f f ed  and working i n  a  d i f f i c u l t  
geographic area, they should  be commended f o r  t h e i r  o v e r a l l  
accomplishments i n  t h e  r e g u l a t o r y  program. 

From t h e  guidance presented i n  t h i s  document, the  general  
conc lus ion  should  be drawn t h a t  t h e  Army Corps o f  Engineers i s  
s e r i o u s  about p r o t e c t i n g  waters o f  t h e  Un i t ed  States,  i n c l u d i n g  
wetlands, from unnecessary and avo idab le  l oss .  The Corps d i s t r i c t s  
should  i n t e r p r e t  and implement t he  Gu ide l i nes  i n  a manner t h a t  
recognizes t h i s .  F u r t h e r ,  t h e  Corps should  i n f o r m  developers t h a t  
s p e c i a l  aqua t i c  s i t e s  a r e  n o t  p r e f e r r e d  s i t e s  f o r  development and 
t h a t  non-water dependent a c t i v i t i e s  w i l l  g e n e r a l l y  be discouraged 
i n  accordance w i t h  t h e  Gu ide l ines .  When unavoidab le  impacts do 
occur ,  t h e  Corps w i l l  ensure t h a t  a l l  a p p r o p r i a t e  and p r a c t i c a b l e  
a c t i o n  i s  r e q u i r e d  t o  m i t i g a t e  such impacts.  The m i t i g a t i o n  must 
be p r o p e r l y  planned w i t h  s t r i n g e n t  pe rm i t  c o n d i t i o n s  t o  ensure t h a t  
i t  accomplishes s t a t e d  o b j e c t i v e s .  Compliance mon i to r i ng  by Corps 
d i s t r i c t s  must be an i n t e g r a l  p a r t  o f  t h i s  process. 


