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SUBJECT: Favorable Supreme Court Decision Concerning Interstate
Water Pollution
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Acting General Coungel

TO: William K. Reilly
Administrator

On  February 26, 1992, the Supreme Court unanimously ruled in
EPA’s favor in Arkansas v. Qklahoma, a case challenging EPA’s
issuance of an NPDES permit to a publicly owned treatment plant
in Fayetteville, Arkansas, for a discharge into a river flowing
into Oklahoma. 1In an opinion emphasizing EPA’s discretion,
Justice Stevens held that the Clean Water Act clearly authorized
EPA to require th¥t point _sources in upstream states no
water quality standards in downstream states, and that EPA’s
interpret anda . The op

e at the Ac not manda categorical ban on discharges
to a water body that is in violation of standards. Finally, the
opinion roundly chastjsed the Tenth Circuit for its "novel"
approach to judiclial whi t had overtu - ‘
co sion tha e Fayetteville permit satisfied Oklahoma’s
standards.

The court declined to reach the question of whether the Act
itself mandates EPA, in crafting and issuing a permit to a point
source in one state, to apply the water quality standards of
downstream states. However, the ¢ urt found that EPA clearly had
the statutory authority to do so, 1d tha%t its regulations
imposing such a requirement "constitute 2 reasonable exercise of
the Agency’s statutory authority.” (Sip op. at 13) The court
rejected Arkansas’ arqument that EPA’s regqulations conflicted
with International Paper Co. v. Quelletite and with the Clean
Water Act’s balance between competing interests. Qugllette dealt
with an affected state’s direct participation in the permit
process, not EPA’s authority to require a point source to comply
with downstream water quality standards.
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The Supreme Court next held that it found nothing in the Act
to support the Tenth Circuit’s view that the Act prohibited any
discharge of effluent that would reach waters already in
violation of existing water quality standards. (This
interpretation had not been advanced by any party below.) The
court noted that the Tenth Circuit’s categorical ban not only
ignored the broad authority vested in EPA and the states to
develop long-range, area-wide programs to alleviate and eliminate
existing pollution, citing sections 208 and 303(d) of the Clean
Water Act, but also might frustrate the construction of new
plants which would improve existing conditions.

Finally, the Supreme Court overturned the Tenth Circuit’s
decision that EPA’s issuance of the Fayetteville permit was
arbitrary and capricious. The Tenth Circuit had found that the
permit did not assure compliance with Oklahoma’s standards.

While the Court did not believe the language of the Oklahoma’s
standards supported the Tenth Circuit’s reading, it rejected that
reading for a "more fundamental reason--namely, the Court of
Appeals exceeded the legitimate scope of judicial review of an
agency adjudication.™ (Slip op. at 17) State water quality
standards approved by EPA are part of the federal law of water
pollution control, and EPA’s reasonable, consistently held
interpretation of those standards is entitled to substantial
deference. 1In this case, the Chief Judicial Officer’s ruling
that Oklahoma’s "no degradation" standards would be violated only
if a discharge resulted in a detectable change in water quality
at the state line was "reasonable and consistent with the
purposes and principles of the Clean water Act . . . [and] makes
eminent sense in the interstate context. . . ." (Id. at 18.)

In addition, the Tenth Circuit had disregarded well-established
standards for reviewing the factual finds of agencies and had
instead impermissibly made its own findings. The fact that
alternate findings could be supported by substantial evidence did
not provide a basis for disregarding EPA’s findings.

In sum, the Supreme Court’s decision not only vindicates EPA’s
issuance of the Fayetteville permit, but also provides very nice
language about the agency’s discretion unF r the Clean Water Act
and the deference to be given by reviewing courts. A copy of the
decision is attached. If you or your staff have any questions,
please call either me, Susan Lepow or Cathy Winer.

Attachment
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Ser United States v. Detroid Lamber Ca, 300 U S. 331, 337.
SUPREME COURT OF THE UNITED STATES

Syllsbas
ARKANSAS ET AL v. OKLAHOMA ET AL.

CERTIORARI TO THE UNITED STATES COURT OF ArYEALS FOR
THE TENTH CIRCUIT

No. 90-1262 Argued Decemnber 11, 1991—Decided February 26, 1982°

The Clean Wuter Act provides for two cets of water quality maasures:
offluent limitatiens, which are promulgated by the Enviroamental
Protection Agency (EPA nr Agency), and water quality standards,
which are promulgated by the States. The Act generally prohibits
the discharge of effluent into & navigable body of watsr unless the
point source obtsins s Nationa) Pollution Discharge Eliminstion
System (NPDES) permit from a State with an EPA-approved permit
program or from the EPA itself. A Fayelieville, Arkanses, sewage
trestment plant received an EPA-issued permit, authorizing it to
dischurge effluent into a streem that ultimately reachas the Mlinois
River upstream from the Oklahoma border. Raspondents, Oklshoma
and other Oklahnama parties, challenged the permit before the EPA,
alleging, inter alia, that the discharge violsted Oklahoma water
quality standards, which sllow no degradation of water quality in the
upper [llinois River. The EPA’s Chief Judiial Officer remanded the
initial affirmance of the permit by the Administrative Law Judge
(ALJ), ruling that the Act requires an NI'DES permit to impose sny
eflluent limitations necessary to comply with applicable state water
quality standards, and that those standards would be violated only
if the record shows by a preponderance of the evidence that the
discharge would cause an actual detectable violation of Oklahama's
water quality standards. The ALJ then made detailed findings of
fact, concluding that Fayetteville had catisfied the Chief Judicial
Officer’s standsrd, and the Chief Judicial Officer sustuined the

*Togcther with No. 90-126A, Eavironmental Protection Agency v.

Oklahoma «t ul., also on certiorari to the same court.
1
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permit's issuance. The Court of Appeals reversed, ruling that the Ast
does not allow & permit t0 be issued where 8 proposed source would
discharge eflluent that wuuld coatribute to eenditiona curreatly
constituting a violstion of spplicable water quality standards. It
conciuded thst the [lineis River was alreedy degraded, that the
Fayetteville eMuant would resch the River in Oklahoma. and that
the effivent would contribute % the River's detarioration sven though
it would not detsctably affect the River's water quahty.

Held: Tha EPA’s action was authorized by the Clean Water Act
Pp. 5-22.

(a) Where interstats discharge is involved, both federsl common
law of nuisance, Milisauhee v. [llinols. ¢S1 U. S. 304, and an sffected
State’s common law, International Peper Co. v. Ougllette, 479 U. S,
48], 493, are pre-sinpted. Affested States may not block & permit,
but mum apply to the EPA Administrstor, who may disspprove a
plan if he ssaciudes that the discharge will have an undue impact on
interstats waters. Id, at 490-491. Pp. 5-8.

(8) The EPA has construed the Act as requiring that EPA-issued
permits comply with the requirements for & permit issued uader an
sppravad state plan and with §401(a) of the Act, which sppears to
prohibit the issuance of a federal permit over the objestion of =n
affected State unless compliance with the affected State’s watar
quality requirements can be insured. Pn. 811,

(¢) The EPA’'s requirement that the Fayetteville diecharge comply
with Okishoma’s water quality standards is a ressonable exercise of
the substantial statutory discretion Congress has vested in the
Agency. There is no need to address the question whether the Act
requires compliance with atfectad States’ stuandards, for it dearly dees
not limit the EPA's authority to mandate such compliance. EPA
regulations, which mnce 1973 have required that an NPDER permut
not be issued when compliance with affected States’ water quality
standards cr ¢ be inoured. are a reasonable exercise of the Agen-
cy’s discret’ ad are - "-tailored means of resching the Act's
goal of achiov...g stats - quality tandards. The EPA’s authority
is not constrained by . limits in Ouelictte, cupra, concerning an
affected State’s direct 1nput into the permit process, does not conflict
with the Act's leislative history and stetutory scheme, and is not
incompatible with the balance among competing policies and interests
that Congress struck in the Act. Pp. 11-16.

(d) Contrary tnthe Count of Appeals’ intarpretation, nothing in the
Act mandates ¢ cnmplets ban nn discharges into & watarway that is
in violation of esisting water quality standards. Instesd. the Act
vesta in the EPA end the States brosd authonty to develop long-
range, area-»1de pengrams ta slleviate and eliminate existing pollu-
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tion. Pp. 16-16.

(¢) The Court of Appeals exceeded the legitimate scope of judicial
review of an agency sdjudication when 1t nvalidated the EPA's
issuance of the permit on the ground that the Agency misinterpreted
Uklahoma's water quality standards. [t subsetituted ite own reading
of the luw for the EPA's. Thue, it failed to give subatantial deference
to the Agency’s reasonable, consisteatly hald interpretation of its own
regulations, which incorporate the Oklahoma standards. It also
disregarded well-established standards for reviewing factual findings
of agencles by making its own factual findings when the ALJ's
findings were supported by substantial evidence. See generally
Universal Camera Corp. v. NLRB, 340 U. S. 474. As » rwsult, the
enurt's eonclusion thet the River's degradation was an impertant and
relevant factor which the EPA failed to consider was based an ita
own erroneous interpretation of the controlling law. Had it been
properly respectful of the FPA’s permissible resding of the Act—that
whst matters is not the River's current status, but whether the
proposed discharge will have a detectable effect on that status—it
would not have adjudged the Agency’s decision arbitrary and capri.
cious. Pp. 16-21.

908 F. 2d 595, reversed.

STEVENS., J., delivered the npinion fur » wienimous Court.



SUPREME COURT OF THE UNITED STATES

Nos. 90-1262 AND 90--1268
AKKANSAS, £7 AL, PETITIONERS
OKLAHOMA £T AL
ENVIRONMENTAL PROTECTION AGENCY,
PETITIONER

v.
OKLAHOMA ET AL.

ON WRITS OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE TENTH CIRCUIT

{February 26, 1992]

JUSTICE STEVENS delivered the opinion of the Court.

Pursuant to the Clean Watar Act. 86 Stat. 816, as
amended, 33 U.S. C. §125], et seq., the Environmental
Protection Agency (EPA) issued a discharge permit to a new
point source in Arkansas, about 39 miles upstream from the
Oklahuma statc line. The question presented in this
litigation is whether the EPA’s finding that discharges from
the new source wuuld not cause a dctectable violation of
Oklahoma's water quality standards satisfied the EPA’s
duty to protect the ir ests of the downstrcam State.
Disagreeing with the U 1t of A s, we hold that the
Agency’s action was authorized by the statute.

90-1262

90-1266

In 1988, the City of Fayetteville, Arkansas, applied to the
EPA, seeking a permit tor the City's new sewage Lreatment
plant under the National Pollution Discharge Elimination
System (NPDES). After the appropriate procedures, the
EPA. pursuant to §402(aX1) of the Act, 33 U.S. C.
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§1342aX1), issued a permit suthorizing the plant to
discharge up to half of its effluent (to a limit of 6.1 million
gallons per day) into an unnamed stream in northwestern
Arkansas.! That flaw passes through a series of three
crecks for about 17 miles, and then enters the Illinois River
ul a point 22 miles upstream from the Arkansas-Oklahoma
border.

The permit imposcd specific limitations on the quantity,
content, and character of the discharge and also included a
number of spucial conditions, including & provision that if
a study then underway indicated that more stringent
limitations were necessary to casure compliance with
Oklahoma's water quality standards, the permit would be
modified to incorporate thuse limits. App. 84.

Respondents challenged this permit before the EPA,
alleging, inter alia, that the discharge violated the Okla-
homa water quality standards. Those standards provide
that “no degradation (of water quality) shall be allowed" in
the upper [llinois River, including the portion of the River
immediately downstream from the state line.”

! Tha cermit also autherized the plant to discharge the remainder of
its effluent into the White River, & river that Joes not fuw inte
Oklahoma; this aspect of the permit is not at issue in this litigation.

¥ Section 5 of the Uklahoms water quality standards provides:

“All streams and bodies of water designated as (a) are protected by
prohibition of sny new point source discharge nf wastes or increased load
from an existing point source except under conditiens described n
Sectien 3.

“All streams designated by the State as ‘scenic river arcas.” and such
tributaries of those streams as may be appropriate will be so designated.
Best management practices for control of nonpatht source Jischarge
should be initiated when feamble.” App. 46-47.

Oklahoma has designated the portioa of the Llinois River immediately
downstreem from the state line as & "scenic river.” Okle. Stat., Tit. 82,
3 1452bX 1) (Supp. 1989); see also App. §4.

Section 3 of the Oklishoma weter quality standards provides, in

relevaut part:
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Following & hearing, the Administicative Law Judge (ALJ)
concluded that the Oklahoma standards would not be
implicated unless the contested dischurge had “something
more than a mere de minimis impact” on the State’s waters.
He found that the dischsrge would not have an “undue
impact® on Oklahoma’s waters and, accordingly, affirmed
the issuance of the permit. App. to Pet. for Cert. iu
No. 90-1262, pp. 101a-103a (emphasis deleted).

On a petition for review, the EPA’s Chief Judicial Officer
firat ruled that §301(bX1XC) of the Clean Water Act
“requires an NPDES permit to impose any effluent limits-
ticns necessary to comply with applicable state watcr
quality standards.”* Id.. at 116a-117a. He then held that
the Act and EPA reguiations offered greater protection for
the downstream State than the ALJ’s “undue impact”

The intent of the Anti-degradation Policy is to protect all waters of the
State from quality degradation. Existing instream water uses shal! be
maintained and protacted. No further water quality degradation which
would interfere with or become injurious to existing iNMream water uses
shall be sllowed. Oklahoma's waters constitute a valusble State resource
4nd shall be prutested, maintained and improved for the benefit of all the
atizens.

*Na degradstion shall be sllowed in high quality waters which
constnule an outstanding resource orin w- =3 of exceptional recrestivn-
&l ar ecnlagical significance. These in @ water Lo es located in
nauanal and State parka, Wildlife Refuges, and these  .ignated ‘Scenic
Rivers' 1n Appendix A." App. 27-28.

3 Sectinn 30ULALAC) provides, in relovant part. thet
“there shall be achieved—

1Ci nat later then July 1, 1977, any more stringeat limitation,
including thnse necessary Lo meet water guality standards . . . estab-
luhed pureuant 1o any State lew or regulations ... or required to
implement any applicable water quality standard established pursuant
1o this chapter.” 33 U. 8. C. § 131 1(bX 1AC) (emphusis supplied).
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standard suggested. He explained the propcr standard as
follows:

‘IA] mere theoretical impairment of Oklshoma's
watcr quality standards—i.e., an infinitesimal impair-
ment predicted through modeling but not expected to
be actually detectsble ar measurable—should not by
itself block the issuance of the permit. In this case, the
permit should be upheld if the record shows by a
preponderance of the evidence that the authorized
discharges would not cause an actual detectable viola-
tion of Oklahoma’s water quality standards.” Id., at
117a (emphasis ia original).

On remand, the ALJ made detailed findings of fact and
concluded that the City had satisfied the standard set forth
by thc Chief Judidal Officer. Specifically, the ALJ found
that there would be no detectable violation of any of the
componeats of Oklahoma’s water quality standards. Id., at
127a-143a. The Chief Judicial Officer sustained the
issuunce of the permit. Id., at 145a-153a.

Both the petitioners in No. 90-1262 (collectively Arkan-
sas) and Lhe respondents in this litigation sought judicial
review.' Arkansas argued that the Clean Water Act did
0ot require au Arkansas peint source to comply with
Oklahoma's water quality standards. Oklahoma challenged
the EPA’s determinution that the Fayetteville discharge
would not produce a detectable violation of the Oklahoma
standards.

The Court of Appeals did not accept either of these
argumeuts. The court agreed with the EI’A that the statute
required compliance with Oklahoma's water quality
standards, see 908 F.2d 595, 602-613 (CA10 1990), and did

* The Arkensas petitinn was filed in the Caurt of Appeals for the
Eighth Circuit and transferred to the Tenth Circuit where 1t was
conenlidated with the petition filed by the respondents.
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not disagree with the Agency’s determination that the
discharges from the Fayetteville plant would not produce a
detectable violation of the those standards. /d., at 631-633.
Nevertheless, relying on a theory that neither party had ad-
vanced, tha Court of Appeals reversed the Agency’s issuance
of the Fayetteville permit. The court first ruled that the
statute requires that “whers a proposed source would
discharge effluents that would coatribute to conditions
currently constituting a violation of applicable water quality
standards, such (6] proposed sourea may not be permitted.”
Id., at 620. Then the court found that the [llinois River in
Okluhuma was “already degraded,” that the Fayetteville
effluent would reach the [linois River in Oklahoma, and
that that effluent could “be cxpected to contributa to the
ongoing deterioration of the scenic [llinois Rliver” in
Oklishoma even thuugh it would not detectably affect the
River’s water quality. Id., at 621-629.

The importance and the uoveity of the Court of Appeuls’
decision persuaded us to graat certiorari. 499 U.S. ___
(1991). We now reverse.

II

Interstate waters have been a font of controversy since
the founding of the Nation. E. g, Gibbuns v. Ogden, 9
Wheat. 1 (1824). This Court has frequently resolved
disputes between States that are separated by 1 cummon
river. see, ¢. g., Ohio v. Kentucky, 444 U. S. 335 (1980), that
border the same body of water, see, e. g, New rk v. New
Jarsey, 256 U. S. 296 (1921), or that are fed . the sa
river basin, see, ¢. g., New Jersey v. New York, 283 U. 5.
338 (1931).

Among these cases are controversies between a State that
introduces pollutants to a waterway and a downstream
State that objects. See, e. g., Missouri v. Illinois, 200 U. S.
496 (1906). In such cases, this Court has applied principles
of common law tempered by a respect for the sovereignty of
the States. Compare id., at 521, with Georgia v. Tennessee
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Copper Co., 206 U. S. 230, 287 (1907). In forging what
“may not improperly be called interstate common law,”
Ilinois v. Milwauhee, 406 U. S. 91, 105-106 (1972) (Ail-
waukee 1), however, we remained aware “that new federal
laws and new federal regulations may in time pre-empt the
field of federa! common law of nuisance.” Id., at 107.

In Milwaukee v. Illinois, €51 U. S. 304 (1981) (Milwaukee
ID), we held that tha 1972 Amendments to the Federal
Water Pollution Control Act did just that. In addressing
lllinois’ claim that Milwaukee's discharges into Lake
Michigan constituted a nuisance, we held that the compre-
hensive regulatory regime created by the 1972 Amendments
pre-empted *[linois’ federal common law remedy. We
observed thut Congress had addressed many of the prob-
lems we had identified in AMiliogukee ] by providing a down-
stream State with an opportunity for a hearing bafore the
source State’s permitting agency, by requiring the latter to
explain its failure W0 accept any recommendations offered hy
the downstream State, and by authorizing the EPA, in its
discretion, to veto a source Stule’s issuance of any permit if
the waters of another State may be affected. Milwaukee /1,
451 U. S., 325-326.

In Milwaukee II, the Court did not address whether the
1972 Amendments had supplanied sigte wwmmon law
remedies as well as the federal common law remedy. See
id., at 310, n. 4. On remand, Illinois argued that § 510 of
the Clean Water Act, 33 U. S. C. §1370, expressly pre-
served the State’s right to adopt and enforce rules that are
more stringent than federal standards’ The Court of

! Section §10 provides in relevant part:

“Except as expressly provided in this [Act], nothing in this (Act) ehall
(1) preclude or deny the right of any State or political subdivision thervof
of intersiate agency to adopt or enfores (A) any standard or limitation
respecting discharges of poilutants, or (B) sny requirement respecting
control or abatament of pollution {with exceptions); o (2) be construed
as impairing or in any manner affecting any right or jurischction of the
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Appeals accepted [llinois’ reading of §510, but held that
that saction did “no more than to save the right and
jurisdiction of a state to regulate activity occurring withiu
the confinas of its boundary waters.” Illinois v. Milwaukee,
731 F.2d 403, 413 (CA7 1984), cert. denied, 469 U. S. 1196
(198S5).

This Court subsequently endorsed that analysis in
International Paper Cn. v. Ouellette, 479 U. S. 481 (1987),
in which Vermont property owners claimed that the
pollution discharged into T.ake Champlain by a paper
company located in New York constituted a nuisance under
Vermuat law. The Court held the ((lean Water Act takeu
“as a whole, its purposes and its history” pre-empted an
action based on the law of the affected State and that the
only state law applicable to an interstate discharge is “the
law of the State in which the point source is locatad.” /d..
at 493, 487. Moreover, in reviewing § 402(b) of the Act, the
Court pointed out that when 8 new pormit is Leiag isaued
by the source State's permit-granting agency, the down-
stream state

“does not have the authority to block the issuance of
the permit if it is dissatisfied with the proposed
etandards. An affected State’s only recourse is to apply
to the EPA Administrator, who thea has the discretion
to disapprove the permit if he concludes that the

will have an undue impact on interstate
waters. §13420d¥2). .. Thus the Act makes it clerr
that affected States occupy a subordinate positior
xource States ia the federal regulatory program.” Id.,
at 490-491.¢

States witA respect & tAe waern fincluding boundary watars) of such
States.” 33 U. S.C. 11370 1emphass supplied).

* This descnptinn of the dnwnatream State’s rele in the issuance of &
new permit by @ snurce Stale wes apparently mnsistent with the EPA's
interpretatinn of the At at the time. The Government’s amicus curige
briel in Ouellette stated thet Xhe affected neighboring state (has) only un
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Unlike the foregoing cases, this litigation involves uot a
State-issued permit. but a federally issued permit. To
explain the significance of this distinction, we comment
furthcr on the statutory scheme before addressing the
specific issues raisad by the parties.

m

The Clean Water Act anticipates a partnership between
the States and the Federal Government, animated by a
shared objective: “to restore and maintain the chemical,
physical. and biological integrity of the Nation's waters.” 33
U. S.C. §1251(a). Toward this end, the Act provides for
two sets of water quality measures. “Effluent limitations”
are promulgated by the EPA and restrict the quantities,
rates, and concentrations of specified substances which are
discharged from point sources. See 33 U. S. C. §§$1311,
1314. “[Wl]ater quality standards” are, in general, promul-
gated by the States and establish the desired condition of
a waterway. See 33 U.S.C. §1313. These standards
supplement effluent limitations “so that numerous point
sources, despite individual compliance with effluent
limitations, may be further regulated to prevent water
quality from falling below acceptable levels.” EPA v.
California ex rel. State Water fesources Contrul Board, 426
U. S. 200, 208, n. 12 (1976).

The EPA provides States with substantial guidance ia the
drafting of water quality standards. See generally 40 CFR
pt 131(1991)(setting forth model water quality standards).

advienry role in the formulation of applicable effluent standards or
limitstians. The afTected state may try W persusde the federal govern-
ment or the source state Lo incresse offiuent requirements, but wltimately
puascaeas nn stotutory authority to compel that result, even when its
uuters are adversely affated by out of-etate pollution. See 33 U. S. C.
§ 1341ar2), 1342AbX3) and (3) . .. ." Drief for United Statas as Amicus
Curac, O. T. 1086, No. R5-1231. p. 19 (emphems supplied; footnote
omitted).
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Morecver, §303 of the Act requires, inter alia, that state
suthorities periodically review water quality standards and
secure the EPA’s approval of any revisions in the standards.
If the EPA recommends changes to the standards and the
Stata fails to comply with that recommendation, the Act
authorizas the EPA to promulgate water quality standards
for the State. 33 U. S. C. §131Xc).

The primary means for enforcing these limitations and
standards is the National Pollution Discharge Elimination
Systcm (NPDES), enacted in 1972 as s critical part of
Congress’ “complete rewriting” of federal water pollution
law. Milwauhkee IT, 451 ). S, at 317. Sectiva J01(a) of the
Act,33U. S. C. §131X(a), generally prohibits the discharge
of uny effluent into a navigahle body of water unless the
point source has obtained an NPDES permit. Section 402
establishes the NPDES permitting regime. and describes
two types of permitting systems: state permit programs
that must sulisfy federal requiruaients and be approved
by the EPA, and a federal program administered by the
EPA.

Section 402(b) authorizes each State to establish “its own
permit program for dischurges into navigable waters within
its jurisdiction.” 33 U. S. C. §1342b). Among the require-
ments the state program cwust satisfy are the procedural
protections for downstream States discussed in Ouellette
and Milwaukee [I. See 33 U.S.C. §31342(bX3), (5).]

* Kection 402(b) requires state permit programs
“3) (tlo tnsure thut any other State the waters of which may be

affected . . . receive notice of each application for s permit and to provide
an opportunity for public hearing belure a ruling on each such applica-
tion;

“(5){t}o insure that any State (other than the pérmitting State), whose
waters may be affectad by the issuance of a permit may submit written
recommendations to the permitting State (and the Administrator) with
raspect U0 any permit application and, if sny part of such written
recommendstions are not accepted by the permitting State, that the
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Although these provisions do not authorize the downstream
State w veto the issuance of a permit for a new point source
in another State, the Administrator retains authority to
block the issuance of any state-issuad permit that “is
outside the guidelines and requirementa” of the Act. 33
U. S. C. § 1342(dX2)*

In the absence of an approved state program, the EPA
may issue an NPDES permit under § 402(a) of the Act. (In
this case, for example, because Arkansas had not been
authorized to issue NPDES permits when the Fayetteville
plant was completed, the permit was issued by the EPA
itself.) The EPA's permit program is subject to the “same
terms. conditions, and requirements” as a state permit
program. 33 U. S. C. §1342(aX3). Notwithstanding this
general symmetry, the EPA has construed the Act as
requiring that EPA-issued NPDES permits alsv comply
with §401(a). That section, which predates § 402 and the
NPDES, applies to a broad category of federal licenses, und
scts forth requirements for “{alny applicant for a8 Federal

permitting State will notify such affectsd State (and the Administrator)
tn wnang uf its failure s e accept such reenmmendations together with
its reasons for 90 doing.” 33 U. S. C. § 1342b).

Although § 402(b) foruses on state-issued permits, § 402(aX$) requires
that, in issuing an NPDES permit, the Administrator (ollow the same
procedures required of state permit programs. See 33 U.S.C.
§1342(aX3); see also 33 U. S. C. §1341(ak2).

* Section 402(dX2) provides:

%2) No permit shell isene (A)if the Administreter within ninety days
of the date of his notification under subsection (b) (S) of this section
objects in whniting w the issuanee of such parmit_or (B) if the Administra-
tor within ninety days of the dats of transmittal of the proposed permit
by the State ebjecta in writing to the issusnce of such permit as being
outside the guidelines and requirements of this chapter. Whenever the
Administrator objects to the issuance of a permit under this paragraph
such written abjection shall contain e statement of the reasons for such
objection and the effluent limitations and conditions which such permit
would include it 1t were issued by the Adminictratar® 33 U.S. C.
§ 1342(dx 2.
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license or permit to conduct any activity including, but not
limited to, the construction or operation of facilities, which
‘may result in any discharge into the navigable waters.” 33
U. S. C. §1341(a). Section 401(a)X2) appears to prohibit the
issuance of any federal license or permit over the ubjection
of an affected State unless compliance with the affected
State’s water quality requirements can be insured.’

Iv

The parties have argued three analytically distinct
questions concerning the interpretation of the Clean Water
Act. Firet, does the Act require the EPA, in crefting and
issuing a permit to a point source in one State, to apply the
water quality standards of downstream States? Second,
even if the Act does not require as much, does the Agency
have the statutery authority to mandate such compliance?
Third, does the Act provide, as the Court of Appeals held,
that once a body of water fuils tn mect water quality

? Scotion 401(aX2) provides, in relevant part:

“Whenever such s discharge mey affect, as determined Ly the
Administrator, the quality of the waters of any other State, the
Administrator . .. shall so notlly sucli other Stess, the licanaing or
permitting agency, and the applicant. [f, within sixty days after receipt
of such notification, such other State detcrmines that such discharge will
affect the quality of its waters 6o ss 0 violate any water quality
requiremedts in such State, and within such eixty-day period notifies the
Administrator and the licensing or permitting sgency in writing of its
objection to the issuance of such license or permit and requests a public
hearing on such objection, the licensing or permutting agency sliall hold
such s hearing. The Administretor shall at such hearing submit his
evaluation and recommendations with respect to any such objectinn to
the liceasing or permitting agency. Such sgeacy, based upon the
recommendations of such State, the Administrator. and upon any
additional evidence, if sny, presanted to the agency st the hearing, shall
condition such licsase or parmit in such manner as may be necessary to
insure complinnce with applicsble water quality requirements. If the
impositian of conditions cannat insure such compliance such sgency shall
not issue such license or permit.” 33 U. 5. C. § 134 1{uX2s.
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standards no discharge that yields effluent that reach the
degraded waters will be permitted?

In this case, it is neither necessary nor prudent for us to
rcsolve the first of these questions. [n issuing the
Fayettaville parmit. the EPA assumed it was obligated by
both the Act and its own regulations to ensure that the
Fayetteville discharge would not violate Oklahoma's
standards. See App. to Pet. for Cert. in No. 90-1262,
pp. 116a-117a, and n. 14. As we discuss below, this
assumption was permissihle and reasonable and therefore
there is no need for us to address whether the Act requires
as much. Moreover, much of the analysis and argument in
the briefs of the parties relies on statutory provisions that
govern not only federal permits issued pursuant to §§401(a)
and 402(a), but also state permits issued under §402(b). It
seems unwise to evaluate those arguments in a case such
as this one. which only involves a federal permit.

Our decision not to determine at this time the acope of
the Agency's statutory obligations does not affect our
resolution of the second question, which concerna the
Agency's statutory authority. Even if the Clean Water Act
itself does not require the Fayetteville discharge to comply
with Oklashoma's ‘water quality standards, the statute
clearly does not limit the EPA’s authority vo mandate such
compliance.

Since 1973, EPA regulations have provided that an
'"PDES permit shall not be issued “{w]hen the imposition
.. conditico~ cannot ensure compliance with the applicable
water qu: 'ty requirements of all affected States.”'® 40
CFR §122.4(d) (1991; see also 38 Fed. Reg. 13533 (1973);
40 CFR § 122.44(d)(1991). Those regulations—relied upon
by the EPA in the issuance of the Fayetteville permit—

' This restmectinn applies whether the permitis issued by the EPA or
by an approved state program. See 40 CFR § 123.25 (1991,
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constitute a reasonable exercise of the Agency’s statutory
authority.

Congress has vested in the Administrator broad discrc-
tion to estahlish conditions for NPDES permits. Section
402(aX2) provides that for EPA-issued permits “(tlhe
Administrator shall prescribe conditions for such permits to
assure compliance with the requirements of (§402(aX1)}
uad such other requirements as he deems appropriate.” 33
U. S. C. §1342(aX2) (emphasis supplied). Similarly, Con-
gress preservcd for the Administrator broad authority to
oversae state permit programs:

“No permit shall issue . . . if the Administrator . . .
objects in writing to the issuance of such permit as
being outside the guidelines and requirements of this
chapter.” 33 U. S. C. §1342(dX2).

The regulations relied on by the EPA were a perfectly
reasonuble exercisc of the Agency’s statutory discretion.
The application of state water quality standards in the
interstate context is wholly consistent with the Act's broad
purpose, “to restore and maintain the chemical, physical,
and biological integrity of thc Nation's waters.” 33U. S. C.
$ 1251(a). Moreover, as noted above, §301(bX1XC) express-
ly 1dentifies the achicvement of state water quality stan-
dards as one of the Act's central objectives. The Agency's
regulations conditioning NPDES permits are s well-tailored
means of achieving this goal.

Notwithstanding this apparent reasonablcness, Arkansas
argues that our description in Ouellette of the role of
affected Stutles in the permit procesx and our characteriza-
tion of the affected States’ position as “subordinate,” see 479
U. S.. at 490-491, indicates that the EPA's application of
the Oklahoma standards was error. We disagree. Our
statement in Ouellette concerned only an affected Statc’s
input intn the permit process; that input is clearly limited
by the plain language of §402(b). Limits on an uffected
State's direct participation in permitting decisions, however,
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do not in any way constrain the £PA’s authority to require
a point sourre to comply with downstream water quality
standards.

Arkansas also argues that regulations requiring compli-
ance with downstream standards are at odds with the
legislative history of the Act and with the statutory scheme
established by the Act. Although we agree with Arkansas
that the Act’s legislative history indicates that Congress
intended to grant the Administrator discretion in his
oversight of the issuance of NPDES permits,!! we find
nothing in that history to indicate that Congress intended
to preclude the ETA from establishing a general require-
ment that such permits be conditioned to ensure compliance
with downstream water quality standards.

Similarly, we agree with Arkansas that in the Clean
Water Act Congress struck a careful halance among
competing policies and interests, but do not find the EPA
regulations concerning the upplication of dowanstream water
quality standards at all incompatible with that balance.
Congress, in crafting the Act, protected cortain sovereign
interest of the States: for example, §510 allows States to
adopt more demanding pollution-control standards than
thosa established under the Act. Arkansas emphasizes
that §510 preserves such state authority only as it ic
applied to the waters of the regulating State. Even
assuming Arkansas's construction of §510 is correct, cf.
id., at 493, *hat section only concerns state authority and
does not . strain the EPA’s authority to promwlgate
reasonable regulations requiring point sources in one State
to comply with water quality standards in dowmstream
States.

"' See, e. £.. | Legislative Hictory of Water Pollutioa Control Act
Amendments af 1972 (Comuittee Print compmiled for the Sensts
Cutmmittee ~n Public Warks by the Library of Congress), Ser. No. 93-1,
pp- 322. 388-389, 814 (1973); see also 33 U. S. C. § 1342d%3).
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For these reasons, we find the EPA’'s requirviuent that
the Fayettaville discharge comply with Okiahoma’s water
quality stendards to be a reasonable exercise of Lhe
Agency’s substantial statutory discretion. Cf. Cheuron
U.SA. Inc. v. Natural Resources Defense Council, Inc., 467
U. §. 837, 842-845 (1984).

v

The Court of Appeals construed the Clean Water Act o
prohibit any discharge of effluent that would reach waters
already in violation of existing water quality standards.'*
We find nothing in the Act to support this reading.

The interpretation of the statute adopted by the court had
not been advanced by any party during the agency or court
proceedings. Moreover, the Court of Appeals candidly
acknowiedged that its theory “has apparently never before
been addressed by a federal court.” 908 F.2d, at 620, n. 39.
The only statutory provision thc court cited ta support its
legal analysis was §402(h), see id., at 633, which merely
authorizes the EPA (or a state permit program) to prohibit
a publicly owned treatment plant that is violating a
condition of its NVDES permit from accepting any additinn.

" " 9W]e hold that the Clean Water Act prohibits granting an NPDES
permit under the circumstances of this case (i.e.. where spplicable water
quality standards have already been violated) and reverse EPA's decision
to permit Fayecteville to diacherge sny part of its ¢ffluent o the Mlinois
River Basin.” 908 F. 2d 596. 616 (CA10 1990).

“Congress cannot raasanably be presumed to have intended to exclude
from the CWA's ‘all-encompassing program.’ 461 U. 3, et 318, &
permitting decision arising in circumstances such as those of this case.
It is even more unfathomable that Congress fashivued a comprehsnsive
.. . policy for the elimination of water pollution.’ id., which sanctions
continued pollution once miniiuum water quality standards have been
transgressed. More likely, Congress amply never contemplated that
EPA or u atate would consider it permissible tn authorize further
poliution under such ciucumstances. We will nnt ascribe to the Act either
the guping loophale or the irrational purpase necessary to uphold EPA’s
sction in this case.” [d., st 632 ({ontnotes omitted).
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al pollutants for treatment until the vagoing violation has
bean corrected. See 33 U. S. C. §1342(h).

Although the Act contains several provisions directing
compliance with state water quality standards, see, . ¢., 33
U. S. C. §1311(bX1XC), the parties have pointed w nothing
that mandatas a complete ban on discharges into u water-
way that is in violation of those standards. The statute
does, however, contain provisions designed to remedy
existing water quality violations and to allocate the burden
of reducing undesirable discharges between existing sources
and new sources. See, ¢. ., 33 U. S. C. §1313(d). Thus,
rather than establishing the categorical ban unnounced by
the Court of Appeals—which might frustrate the construc-
tion of new plants that would improve existing condi-
tions—the Clean Water Act vests in the EPA and the States
broad authority to develop long-range, area-wide programs
to alleviate and eliminate existing pollution. See, e. g., 33
U. S. C. §1288bXx2).

To the extent that the Court of Appeals relied on its
interpretation of the Act to reversc the EPA’s permitting
decision, that reliance was misplaced.

Vi

The Court of Appeuls also concluded that the EPA's
issuance of the Fayetteville permit was arbitrary and
.capricious because the Agency misiuterpreted Oklahoma's
water quality standesds. The primary difference’’ be-

3 The court identified three ervors in the EPAs reading of the
Oklghoma standards. First, the court correctly observed that the ALJ
and the Chief Judicial Officer misintarpreied § 4.10(¢c) of the standards
as governing only the discharge of phosphorus into lakes, rather than the
discharge of phosphorus iuto lakes and into all *perennisl and intermit-
tent streams.” [d. at €17 (emphasis omitted). This error was harmless
because the ALJ found that the discharge into Lake Franas would
comply with § 4.10(c) and it is undisputad that that discharge produced
a grester threat to the slow-moving water of the Lake than to the rapid
flow in the River. :
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tween the court’s and the Ageacy's interpretativa of the
standards darives from the court's construction of the Act.
Contrary to the EPA's interpretation of the Okluhuma
standards, the Caurt of Appeals read those standards as
containing the sama categorical ban on new discharges that
the court had found in the Clean Water Act itself. Al-
though we do not believe the text of the Oklshoma stan-
dards supports the court’s reading (indeed, we note that
Oklahoma itself had not advanced that interpretation in its
briefs in the Court of Appeals), we reject it for a more
fundamental reason—namely, that the Court of Appeals
exceeded the legitimate scope of judicial reviaw of an ugency
adjudicstion. To emphasize the importance of this point,
we shall first brivfly assess the soundnass of the EPA’s
interpretation and application of the Oklahoma standards
and then comment more specifically on the Court of
Appeals’ approach.

As discussed above, EPA regulations requice an NPDES
permit to comply “with the applicable water quality
requirements of all affected States.” 40 CFR §122.4(d)
(1991). This regulation effectively incorporates into federal
law those state law standards the Agency rcasonably
determines to be “applicable.” In such a situation, then,
state water quality standards—prumulgated by the States
with substantial guidance from the EPA' and approved by

The second flaw 1dentified by the court was the ALTs mistaken
reliance on the 198S. rather than the 1962 version, of the Oklahoma
standards. We agree math the Chief Judicial Officer, whe alen nated thia
error, that the pnrtians of the twa versions relevant to this case “do not
differ matenally.” App. ta Pet. for Cert. in Nu. 90-1262, p. 150a
Therefors, this erroe was alsn harmless.

Because these Lwn ermrs were harmless, weo have facused in the text
on the major difference bet ween the court’'s and the EPA’s readings of the
Okiahoma standarde: the “nn degradation” provision.

'* See supru, st __. Ohlshoma’s water quality standards closely
track the EPA's mndel standards in ofTect at that time. Compare § 3 of
the Oklahoma standerds wath 40 CFR § 35.1550(eX 11 (19810,
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the Agency—are part of the federal law of water pollution
contrnl. .

Two features of the body of law governing water pollution
support thia conclusion. First, as discussed more thorough-
ly above, we have long recognized that interstate water
pollution is controlled by federal law. See supra, at ___.
Recognizing that the system of federally approved state
standards as appliad in the interstate context constitutes
federal law is wholly consistent with this principle. Second,
treating state standarda in interstate controversies as
federal law accords with the Act's purpose of authorizing
the EPA to creatc and manage a uniform system of inter-
state water pollution regulation.

Because we recognizc that, at least insofar as they affect
the issuance of a permit in another State, the Oklahoma
standards have a federal character, the EPA’s reasonable,
consistently held interpretation of those standards is
entitled to substantial deferemcc. Cf. INS v. National
Center for Immigrants’ Rights, 502 U. S. ___(1991) (slip op.,
at 6); Chevron USA. Inc. v. Natural Resources Defense
Council, Inc., 467 U. S. 837 (1984). In this case, the Chief
Judicial Officer ruled that the Oklahoma standards—which
require that there be “no degradation” of the upper Ilinois
River—would only be violated if the discharge effected an
“actually detectable or measurable” change in water quality.
App. to Pet. for Cert. in No. 90-1262, p. 117a

This interpretation of the Oklghoma standards is cer-
tainly reasonable and consisten{ with the purpuses and
principles of the Clean Water Act. As the Chief Judicial
Officer noted, “unless there is some method for measuriug
compliance, there is no way to ensure compliance.” /d., at
118a. n. 16 (internal quotation marks omitted; citation
omitted). Moreover, this interpretation of the Oklahoma
standards makes eminent sense in the interstate context:
if every discharge that had some theoretical impact on a
downstream State were interprcted as “degrading” the
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downstream waters, downstream States might wield an
effective veto over upstraam discharges.

The EPA's application of those standards in this case was
also suund. On remand, the ALJ scrutinized the record and
made explicit foctoal findings regarding four primary
measures uf water quality under the Okiahoma standards:
eutrophication,’ aesthetics,'” dissolved oxygen,” and
metals.'* In cach case, the ALJ found that the Fayette-
ville discharge would not lead to a detectable change in
water quality. He therefore concluded that the Fayetteville
discharge would not violate the Oklahoma water quality
standards. Because we agree with the Agency’s Chief
Judicial Officer that these findings are supported by
substantial evidence, we conclude that the Court of Appeals
should have affirmed both the EPA’s construction of the
regulations and the issuance of the Fayettcville permit.

——

¥ putrophication is the *normally slow aging process by which a lake
evolves into & bog or marsh .... During eutrophication the lake
becuwnes se rich in antritive compounds (especially nitrogen and
phosphorus) that algee and other microscopic plant tife becumie sup~:
sbundant, theredy ‘choking’ the lake . .. ." App. 57-88. With regard to
sutrophication, the ALJ found that the Fsyetteville plsat would
discharge 30 pounds of phosphorus per day, only about 6 pounds of which
would reach the Arkansas/Oklalioma border, and that such a small
amount would not result in an incresse in eutrophication.

* With regard to acsthetics, the ALJ concluded that the only
discharged compound that would affect aesthetics was phosphorus and
thet, again, the smannt of that substance crassing the border would not
affoct the aesthetic quality of Ok!ahoma’s weaters.

" With regard to dissolved oxygen. the ALJ found that in the 39
miles between discharge and the border the «flluent would experience
“complete oxygen recovery” and therefare would not affect the digsolved
oxygen levels 'n the River. App. to Pet. for Cart. in No. 90-1262,
p. 140a.

" With cegacd to metals, tha ALJ cancluded that the concentrations
of metals would be so low ag not to violate the Okishoms standards.
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In its review of the EPA’s interpretation und application
of the Oklahoma standards, the Court of Appeals committed
three mutually compounding errors.

Firet, the court failed to give due regard to the EPA’s
interpretation of its own regulations, as those regulutions
incorporate the Oklahoma standards. instead the court
voiced its own interpretation of the governing law and
concluded that “whers a proposed source would discharge
effluents that would contribute to conditions currently
constituting a violation of applicable water quality stan-
dards, such (al proposed source may not be permitted.” 908
F.2d, at 620. As we have already pointed out, that reading
of the law is not supported by the statute or by any EPA
regulation. The Court of Appeals sat in review of an agency
action and should have afforded the EPA’s interpretation of
the governing law un appropriate level of deference. See
generally Chevron, supra, at 842-844.

Second. the court disregarded well-established standards
for reviewing the factual findings of agencies and instead
made its own factual findings. The troubling nature of the
court’s analysis appears on the face of the opinion itself: at
least four times, the court concluded that “there was
substantial evidence before the ALJ to support” particular
findings which the court thought appropriate, but which
wera contrary to those actually made by the ALJ. 908 F.2d,
at 620, 625, 627, 629. Although we have lung recognized
the “substantial evidence” standard in administrative law,
the court below turned that analysis on its ° ad. A court
rcviewing an agency's adjudicative action showd accep? the
agency’s factual findings if thuse findings are supported by
substantial evidence on the record as a whole. See general-
ly Universal Camera Corp. v. NLRB, 340 U. S. 474 (1951).
The court should not supplant the agency’s findings merely
by identifying alternative findings that could be supported
by substantial evidence.

Third, the court incorructly concluded that the EPA's
decision wusy arbitrary and capricious. This error is
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derivative of the court’s first two errors. Having substitut-
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condudo‘d thlat the E}’A erred i in ot eonstdmng an impor-
ant Ang reievant act—oamety, LQAt e upper Lnows
River wasa (by the court’s assessment) already degraded.
As we have often recognized, an agency ruling is “arbi-
trary and capricinus if the agency has . . . entirely failed to
consider an important aspect of the problem.” Motor
Vehicle Mfre. Asen. nf United States, Inc. v. State Farm
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Mutual Automobile Iruurance Co. 463 U. S. 29, 43 (1983).
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only an “important aspect” because of the Court of Appeals’
novel and erroneous interpretatian of the controlling iaw.
Under the EPA’s interpretation of that law, what matters
is not the River's current status, but rather whether the
proposed discharge will have a “detectable effect” on that
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status. If the Court of Appeals had been properly respectful
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Okliahoma standards. the court would not have adjudged
the Agency's decision arbitrary and capricious for this
reason.

In sum, the Court of Appeals made a policy choice that it
was not authonized w make. Asguably, as that enurt
suggested, it might be wise to prohibit any discharge into

the Mlinois River, aven if that dischurye would have no

adverse impact on water qua.bty But it was surely not
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1 Justice Holmes recognized this potentisl benefit years ago:
“There is no pretence that there is s auissnea af the simpie kind that
was known to the alder common law. There is nothing which can be
dewciad by the unnamsisd senses—no visibie increase of fiith, no new
smell. On the contrary, it is provad that the grest volume of pure water
Cooom T ool Rl L eee cabuiobe mimwad wath tha sawama ot the tasm hae
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improved the lllinois River in these respects to a notuiceable extent.
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and the benefits achieved in Arkansas Ly allowing the new
plant to operate as designed—that allowing the discharge
would be even wiger. It is not our role, or thut of the Court
of Appeals, to decide which policy choice is the better one,
for it is clear that Congress has entrusted such decisions to
the Environmental Protection Agency.

Accordingly, the judgment of the Court of Appeals i

Reversed.

Furmerly 1t was slugmeh and 1ll smelling. Now 1t 18 a comparstively
clear stream U: shich edible fish have returned. {ts water is drunk by
the ficharman. 1t 1 said, sathaut evil results.” Missour: v. [Uinow, 200
U. S. 496, 522 119064,





