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Chi ef, Pl anni ng and Standards Branch
Nati onal Stream Use Policy
Acting Director, Water Planning Division

The proposed new Gui delines for Devel opi ng or Revising
Water Quality Standards under the 1972 Amendnents require al
streans to be classified for recreational uses and for the
preservation and propagati on of desirable species of aquatic
bi ota. Exceptions are made for specific water quality criteria
to be |l ower than our reconmended | evels because of natural
conditions or because the application of best practicable or
avail abl e technol ogy and appropriate effluent limts fails to
achi eve the desired water quality.

RATI ONALE

Section 303 of the 1972 Anmendnents provides EPA with an
opportunity to review existing inter and intrastate standards
to determ ne whether such standards are * .inconsistent with
the applicable requirenents of this Act as in effect
i medi ately prior to the date of enactnent of the Federal Water
Pol l ution Control Act Amendnents of 1972.” Section 10(c)(3) of
t he previous Act states that “Standards of quality established
pursuant to this subsection shall be such as to protect the
public health or welfare, enhance the quality of water and
serve the purposes of this Act. 1In establishing such standards
the Secretary, the Hearing Board, or the appropriate State
authority shall take into consideration there (sic)use and
val ue for public water supplies, propagation of fish and
wi ldlife, recreational purposes,and agricultural, industrial,
and other legitimte uses. In establishing such standards the
Secretary, the Hearing Board, or the appropriate State
authority shall take into consideration their use and value for
navi gation.”

On February 8, 1972, the Assistant Adm nistrator for Air
and Water Prograns issued a nmenorandum on“Water Quality
St andards- National Policy” which stated that “It is EPA policy
to require all interstate waters to be protected for
recreational uses and for desirable species of aquatic biota.”
The Adm nistrator agreed with this statement, in witing,
al beit informally. (See Tab A). The rationale is that only
these uses with their associated water quality criteria
adequately protect public health and wel fare and enhance water
quality. Such classifications do not preclude their use for
ot her purposes.



Senate Report #10 on the Federal Water Pollution Contro
Act Amendnents of 1965, 89'" Congress, 1t Session contai ned
several applicable statenents:

. There ought to be a constant effort to inprove
the quality of the water supply, it being recognized
that the inprovenent of the quality of water makes it
avai l abl e for nore uses.”

“The Comm ttee nmust reenphasize its intent that
water quality standards are not designed to
“lock in” present uses of water or to exclude
uses, not now possible.”

“The Committee intends that water quality standards
shoul d be applied on the basis of water quality
requi renents of present and future uses . . .

after due consideration of all factors and vari abl es
i nvol ved.”

CONGRESSI| ONAL TESTI MONY

The reports on the 1972 Anendnents by the House, Senate,
or the Conferees do not expound upon stream use designations.
The Senate Public Wirks Commttee in its deliberations,
repeat edly asked EPA questions concerning the application of
primary and secondary contact recreational uses. Qur replies
are attached (Tab B). We also provided testinmny to both the
House and Senate that standards needed to be upgraded, in-
cluding stream use classifications. Considering the tone of
t he question, our responses, and the stated goal of the 1972
Amendnents, it appears to us that Congress wants the high
stream use goals reflected by our policy statenent. Since
Congress uses the sane terms to describe the requirenments for
an acceptable standard in both old and new | egi sl ation, we
bel i eve that the wording “ appl i cabl e requi renents of
this Act as in effect immediately prior " shoul d not be
construed as prohibiting streamreclassification upgradings in
the initial 90-day review period.

CONSI STENCY W TH 1972 ANMENDMENTS

Section 303(c)(2) of the 1972 Amendnents contai ns | anguage
close to that of 10(c)(3) on the purposes of water quality
standards. Also, section 302(a) uses the phrase * shal |
assure the protection of public water supplies, agricultura
and industrial uses, and the protection and propagati on of
bal anced popul ati on of shellfish, fish, and wildlife, and all ow
recreational activities in and on the water. . .” However,
Section 101(c) of the 1972 Amendnents states that “it is the
nati onal goal that wherever attainable, an interim goal of
water quality provides for the protection and propagati on of



fish, shellfish, and wildlife and provides for recreation in
and on the water be achieved by July 1, 1983.” Qur stream use
policy is consistent with this objective. Exceptions for
specific water quality criteria shall be processed through the
Section 302 nechani sm where costs and benefits are conpared.

CONCLUSI ON

That the stream use policy stated in the new Guidelines is
a valid policy statement because: (1) it is consistent with
previ ous EPA policy interpreting the Federal Water Poll ution
Control Act, as anended, (2) it is consistent with the intent
of the 1972 Amendnents, (3) it best fulfills the objective of
protecting the public health and welfare and enhanci ng the
quality of water, and (4) the required stream uses do not pro-
hi bit waters to be used for any ot her purposes.

CONCURRENCE
M . Zener Concur T Date Oct. 25
1972
Nonconcur Dat e

Si gned Joseph Krivak



TAB A

2 - 8- 172
MEMORANUDM
TO Al'l Regional Adm nistrators
FROM Assi stant Adm nistrator for Air & Water Programs /s/

SUBJECT: Water Quality Standards--National Policy

Basic authority for approving or disapproving water quality
standards is contained in EPA Order 1150.11. This order and
recent EPA instructions clearly assign this authority to the
regional adm nistrators; preclearance from Washington i s not
required. The instructions further require the regional

adm nistrator to follow policy guidelines issued by head-
quarters.

It is EPA policy to require all interstate waters to be pro-
tected for recreational uses and for desirable species of
aquatic biota. M nimmrecomended water quality criteria to
protect these uses are contained in the National Technical

Advi sory Commttee’s Report to the Secretary of the Interior on
Water Quality Criteria, April 1, 1968. Further guidelines wll
be issued by headquarters fromtinme to tine.

Any exceptions to NTAC recommendati ons or other headquarters’
gui deli nes nust be cleared through Washi ngton, as they
represent a deviation fromnational policy. Headquarters

assi stance in the standards negotiation and revi ew process is,
of course;available at any tine.

cc:
M . Baukol
DI Lunqui st: vor 1/20/72



UNI TED STATES ENVI RONVENTAL PROTECTI ON AGENCY
TAB B
FEB 5, 1975
MEMORANDUM

TO Robert V. Zener
General Counse

FROM Ray McDevitt
Water Quality Division

SUBJECT: Associated |Industries of Al abama, Inc. et al
v Train, et al (N Dist. Al abama, No. 75 M 0092 M

On January 24, 1975, Associated Industries of Al abama and
five other corporations, including Republic Steel, filed suit
agai nst the Agency in the Federal District Court for the
Northern District of Alabama. The conpl aint chall enges the
Agency’ s actions in disapproving Al abama water quality standards
in January 1973 and again in May 1974 and in thereafter itself
promul gating standards for Al abama waters.!?

The suit is significant since it is the first to challenge
t he Agency’s insistence on a “fish and wildlife protection”
under classification in the initial round of standards review
under section 303(a) and (b). The promul gati on of the standards
is attacked on nunerous grounds ranging fromtechnical and
scientific deficiencies in the docunents on which the action was
al l egedly based to constitutional clainms founded on due process
and equal protection. The nost inportant issue, however, for
the Agency’s water quality standard programis a question of
statutory construction: the extent of the Agency’ s power under
section 303(a) and (b) to upgrade use classifications to fish
and wildlife and secondary contact recreation.

AGWD: RMeDevitt :mmc: 2/ 5/ 75: X50760
Ray McDevi tt

cc: Janmes Agee

Ri chard Pi sano

1. The standards were proposed on July 17, 1974 (39 FR 26168)
and pronul gated on Novenber 26, 1974 (39 FR 41254)
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