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The antidegradation policy calls for the protection of
existing uses and the level of water guality to protect those
uses. Questions continue to be asked on defining existing uses,
particularly in the recreational area, and who defines them.
This memorandum provides guidance on these questions.i/

Recreational uses have traditionally been divided into
primary contact and secondary contact recreation (i.e., swimming
vs, boating; that is recreation "in" and "on" the water.) However,
these two broad uses can logically he subdivided into an almost
infinite number of subcategories (e.g., wading, sailing, power-
boating, rafting, etc.). The water guality standards requlation
does not establish a level of specificity which each State must
apply in determining what “"uses” exist. However, the regulation
directly or indirectly establishes the following principles
applicable to that process.

The State selects the level of specificity it desires for
identifying existing uses (that is, whether to treat secondary
contact recreation as a single use or to define subcategories
of secondary recreation). There are two limitations to the State
decision: (1) the State must be at least as specific as the uses
listed in sections 101(a) and 303(c) of the Clean Water Act, and
{2) the State must be at least as specific as the written descrip-
tion of the use classifications adopted by the State.

If the State use classification system is very s, :cific in
describing subcategories of a use, then such specifically detined
uses, if they exist, must be protected fully under our regulation

1 With regard to aquatic protection uses, questions 7, 10, 11,
and 16 of Questions and Answers on Antidegradation provide guidance
for determining whether such uses exist, as does the Waterbody
Survey and Assessment Guidance in Chapter 3 of the Water Quality
Standards Handbook.)
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and policies. A State with a broadly written use classification
system may, as a matter of policy, interpret its classifications
more specifically for determining existing uses - as long as

it does so consistently. A State may also redefine its use
clasgification system, subject to the downgrading constraints in
40 CFR 131.10,

If the use classification svstem in a State is defined in
broader terms such as primary contact recreation, secondary
contact recreation, or boating, then {t is a State determination
whether to allow changes in the type of primary or secondary
contact recreation or becating activity which would occur on a
specific water body as long as the basic use classification is
met. For example, if a State defines a use simply as "boating”,
it is the State's decision whether to allow something to occur
which would change the type of boating from canoeing to power-
boating as long as the resulting water gquality allows the "hoat-
ing"™ use to be met. (The public record used originally to
establish the use may provide a clearer indication of the use
intended to be attained and protected by the State.)

Our rationale is that the required water quality will allow
a boating use to continue and that use meets the goal of the Act.
For EPA to determine for a State what kind of boating, fishing,
or recreation that should occur, where the guestion has not been
addressed through the State's use classification system, appears
to us to be extending a Federal presence beyond the scope intended
by the Clean Water Act, Water quality is the key. This interpre-
tation may allow a State to change activities within a specific
use category hHut it does not create a mechanism to downwardly
change use classifications - this latter action is governed

solely by the downgrading nrovisions of the standards regulation
(§131.10(g)).

One situation where EPA might conceivably be called upon to
decide what constitutes an existing use is where EPA is writing
an NPNDES permit. FPA has the responsibility under §301(b) (1)(C)
to determine what is needed to protect existing uses under the
State's antidegradation policy, and accordingly may define
"existing uses" for the purpose of writing that permit if the
State has not done so.

Ordinarily, it is the State which selects the level of
specificity for identifying existing uses within its waters; EPA
has the right of review and approval/disapproval just as we have
on any aspect of water quality standards. (The general process,
including emphasis on the State role, is described in the Water
Quality Standards Handbook {(pages 1-4 to 1-6))}.
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