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PURPOSE

The main purpose of this memorandum is to prov1de guidance
on the interpretation of the antidegradation policy in 40 CFR
131.12(a) (2) as it relates to nonpoint sources. Guidance on this
subject was requested by the regional water quality standards
coordinators at their March 1993 meeting.

Thigs memorandum also discusses the applicability of water
quality standards to nonpoint sources, regardless of whether
direct jmplementation mechanlsms exist for nonpoint sources.
BACKGRQUND

The Federal antidegradation policy requirement is found in
Section 131.12 of the water quality standards regulation (40 CFR
Part 131). This guidance addresses the language and intent of the
Federal regulatory requirement. However, water guality standards
are State laws or regulations. It is the actual language of a
State’s antidegradation policy that is implemented as the State’s
water quality standard. This guidance does not supersede

existing State law or regulation.

In the early years of the standards program, most States
adopted EPA’‘s regulatory language or language consistent with the
regulatory requirements for antidegradation. As the water
program has evolved more attention is being given to actual
antidegradation policy implementation and increasing attention to
the need for controls on nonpoint sources. Although there are no
Federally enforceable requirements for control of nonpoint
sources in the Clean Water Act, water quality impacts from
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r.onpcint sources have beccme increasingly evident. Many States
nave asked what the antidegradaticn policy requires for the
cevelcpment and Implementation cf nonpoint scurce contrcls in
nigh gualility waters.

There are two components of the water quality standards
regulation that are relevant to this inquiry. First, the EPA
rule provides that as one condition of allowing degradation of a
high quality water, "the State shall assure that there shall be
achieved the u-ghest statutory and regulatory requirements for
aill rew and existing point sources and all cost-effective and

reasonable best management practices for nonpoint source
contrel." (40 CFR 131.12(a)(2)). Second, degradation is also
conditioned upon a State determination that "allowing a lower
water quality is pecgegsary to accommodate important economic or
social development in the area in which the waters are located.
Id. ({(Emphasis added.)
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We interpret Section 131.12(a) (2) as REQUIRING States to
adopt an antidegradation policy that includes a provision that
will assure that all cost-effective and reasonable BMPs
established under State authority are implemented for nonpoint
sources before the State authorizes degradation of high quality
waters by point sources.

DI JSt N

Section 131.12{a) {(2) does not mandate that States establish
controls on nonpoint sgsources. The Act leaves it to the States to
determine what, if any, controls on nonpoint sources are needed
to provide for attainment of State water quality standards. See
CWA Section 319. States may adopt enforceable requirements, or
voluntary programs to address nonp01nt source pollution. Id.,
Section 40 CFR 131.12(a) (2) does not require that States adopt or

implement best management practices for nonpoint sources prior to

l‘ow1ng point source degradation of a high quality water.
However, States that have adopted nonpoint source controls must
assure that such controls are properly implemented before
authorization is granted to allow point source degradation of
water quality.
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The raticnale behind the antidegradation regulatory
statement regarding achievement of statutory requirements for
point sources and all cost effective and reasonable BMPs for
nonpoint sources 1is to assure that, in high quality waters, where
there are existing point or nonpoint source control compliance
problems, prcposed new or expanded point sources are not allowed
to contribute additional pollutants that could result in
degradation. Where such compliance problems exist, it would be
inconsistent with the philosophy of the antidegradation policy to
authorize the discharge of additional pollutants in the absence
of adequate assurance that any existing compliance problems will
be resolved.

EPA’s regulation also requires maintenance of high quality
waters except where the State finds that degradation is
“necessary to accommodate important economic and social
development in the area in which the waters are located." (40 CFR
Part 131.12(a) (Emphasis added)). We believe this phrase should
be interpreted to prohibit point source degradation as
ynnecessary to accommodate important economic and social
development if it could be partially or completely prevented

,,,,,, e e

tnrougn 1mpxementatlon of ex1sc1ng State- requlreq sMrs.

EPA believes that its a
interpreted with respect to
_______ ) T P | . -

memorandum, on a pollutant-by-pollutant and wate
waterbody ba91s. For example, degradatlon of a

requlred BMPs on the same waterbody that are relat

P £ PR PR |

LUdULUg should not be allowed. However, deSLauatlu
p01nt source of BOD should not be barred solely on th
ot

RE Ry =Y

h] P~ | h R I m~ar tedr e mbn wmal aba A
l'lrb ULALCJ.GL_CU L.U DUU LUGULIASS, Vi Wiilllll L ClialLT W
waterbodies, have not been implemented.

D(D"CH.Q o

EPA understands that implementation of best management

Nl Y- an Ananing affart anAd thatr 2A3i¢3iAanal FPA ~usAdanc~
S D ‘g CAdd VAA”V-&LJ’ o de do W GAdANA e AACA CANAVA & \w o b AGA A b B & 55‘-&\‘“0!\—

ing best management practices may be needed in the future.

there are statutory changes under consideration that may
ry change nay

’
ct the development and implementation of nonpoint source
rols EPA will ha addregsing guch 1mn’lnmnnrar1nn isgues in

-~ . (- ASLO P S — -2 ¥ —mvaa -awiiliis v R wavis ass

A

= D
nwg w
[\

[a]
Q. b

(0]

r*hﬂé-ﬁb'ﬁ’()
c e 0

The State antidegradation policy may be used to support
State efforts for obtaining additional authority to control

nonpoint sources (e.g., several States consider their water
quality standards to be "self-implementing" or directly

enforceable).

We recommend that States explain in their antidegradation
polices or procedures how, and to what extent, the State will
require implementation of otherwise non-enforceable (voluntary)
BMPs before allowing point source degradation of high quality
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waters. EPA understands this recommendation exceeds the Federal

requirements discussed in this guidance. For example, nonpoint
source manaqement plans beinq developed under section 319 of the
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Clean Water Act are 1iRKely to J.u!:!lu..LLy pULcuLLQL pLUU.Lt:mb and
certaln voluntary means to correct those problems. The State
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should consider how these provisions will be implemented in

conjunction with the water quality standards program.

APPLICABILITY OF WATER QUALITY STANDARDS TO NONPOINT SOQURCES
+ERSUS ENFORCEABILITY OF CONTRQLS

The main issue that this memorandum addresses, the
requirement in Section 131.21(a)(2) to implement existing
nonpoint source controls before allowing degradation of a high
quality water, is a subset of the broader issue of the
applicabjlity of water quality standards versus the
enforceability of controls designed to implement standards. A
discussion of the broader issue is included here with the intent
of further clarifying the nonpoint source antidegradation
question In the following discussion, the central message is
that water guality standards apply broadly and it is
inappropriate to exempt whole classes of activities from
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standards and thereby invalidate that broader, intended purpose

of adopted State water quality standards.

Water quality standards serve the dual function of
establishing water gquality goals for a specific waterbody and
providing the basis for regulatory controls. Water quality
standards apply to both point and nonpoint sources. There is a
direct Federal implementation mechanism to regulate point sources
of pollution but no parallel Federal regulatory process for
nonpoilint sources. Under State law, however, States can and do

adopt mandatory nonpoint source controls.

State water quality standards play the central role in a
State’s water quality management program, which identifies the
overall mechanism States use to integrate the various Clean Water
Act water quality contr elements into a coherent management
framework. This includes, for example: (1) setting and revising
water quality standards for all surface waterbodies, (2)
monitoring water quality to provide information upon which water
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success measured, (3) preparing a water quality inventory report
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under section 305(b) which documents the status of the States’s

water gquality, (4) developing a water quality management plan
which lists the qfandard: and nrpehr1hp< the rnnn1afnrv and
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construction activities necessary to meet the standards, (5)
calculating total maximum daily loads and wasteload allocations
for point sources of pollution and load allocations for nonpoint
sources of pollution in the implementation of standards, (6)
implementing the section 319 management plan which outlines the

state’s control strategy for nonpoint sources of pollution, and
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(7) developing permits under Section 402.

Water quality standards describe the desired condition of
the aquatic environment, and, as such, reflect any activity that
affects water gquality. Water guality standards have broad
application and use in evaluating potential impacts of water
quality from a broad range of causes and sources and are not
limited to evaluation of effects caused by the discharge of

pollutants from point sources. In this regard, States should
have in place methods by which the State can determine whether or
not their standards have been achieved (including uses, criteria,
and implementation of an antidegradation policy). Evaluating

attainment of standards is basic to successful application of a
State’s water quality standards program. In the broad
application of standards, these evaluations are not limited to
those activities which are directly controlled through a
mandatory process. Rather, these evaluations are an important
component of a State’s water quality management program
regardless of whether or not an enforcement procedure is in place
for the activity under review.

Water quality standards are implemented through State or
EPA-issued water quality-based permits and through State nonpoint
source control programs. Water quality standards are implemented
through enforceable NPDES permits for point sources and through
the installation and maintenance of BMPs for nonpoint sources.

Water quality standards usually are not considered self-enforcing

except where they are egtablished as enforceable under State law
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Application of water gquality standards in the overall context of
a water quality management program, however, is not limited to

activities for which there are enforceable implementation
mechanisms.

In simple terms, applicability and enforceability are two
distinctly separate functions in the water quality standards
program. Water quality standards are applicable to all waters
and in all situations, regardless of activity or source of
degradatiﬁﬁ Implementation of those standards may not be
possible iif all circumstances; in such cases, the use
attalnablllty analy51s may be employed. 1In describing the
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desired condition of the environment, standards establish a

benchmark against which all activities which might affect that
desired condition are, at a minimum, evaluated. Standards serve
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as the basis for water quality monltoring and there is value in
identifying the source and cause of a exceedance even if, at
present, those sources of impact are not regulated otherwise
controlled.

It is acceptable for a State to specify particular classes
of activities for which no control regquirements have been
established in State law. It is not acceptable, however, to
specify that standards do not apply to particular classes of



6

~

activitcies 'e.g. for purposes of monitoring and assess~ent). To
do so would abrogate one of the primary functions of water

guality standards.

If you nave any additional questions, please contact
David XK. Sakock, Chief, Water Quality Standards Branch, 202-260-
1318.
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