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●  Conservation Law Foundation ●  CoolMom ● Energy Independence Now ● 


Environment America ● Environmental Defense Fund ●  Fresh Energy ●  Friends of the 


Earth ●  Futurewise ● Greenpeace USA ●  Interfaith Power and Light ●  League of 


Conservation Voters ● Natural Resources Defense Council ● Ocean Conservation Research 


●  Oregon Environmental Council ●  Physicians for Social Responsibility ●  Physicians for 


Social Responsibility- Los Angeles ● Republicans for Environmental Protection ●  Safe 


Climate Campaign ● Sierra Club ● Transportation Choices Coalition ● Union of 


Concerned Scientists ●  Washington Environmental Council  


 
May 5, 2011 


 
President Barack Obama 
The White House 
1600 Pennsylvania Avenue, NW 
Washington, DC 20500 
 
 
Dear President Obama,  
 
For decades, we have watched America’s growing oil dependence put our economy, 
environment, and national security at risk. Your administration has taken important steps to 
confront this challenge. Last May, you finalized landmark standards that will cut America’s oil 
dependence by requiring the first meaningful improvement in fuel efficiency and auto pollution 
in decades. Most recently, you set a goal of cutting America’s reliance on imported oil one-third 
by 2025. You have an opportunity to meet this goal with the new phase of fuel efficiency and 
auto pollution standards your administration is developing. Setting strong vehicle standards that 
increase fleetwide fuel efficiency to 60 miles-per-gallon and reduce global warming pollution 
6% annually by 2025 is the greatest step you can take to cut America’s oil dependence. 
 
We see the terrible consequences of America’s oil dependence all around us. Rising gas prices 
hurt consumers and undermine our economic recovery. Auto pollution jeopardizes the health of 
our communities and accelerates climate change. Every day, we send $1 billion beyond our 
borders – often to regimes and individuals who are hostile to the United States – to pay for oil. 
 
Americans across the political spectrum overwhelmingly support strong fuel efficiency and auto 
pollution standards. In a nationwide poll, the Mellman Group found that 83% of likely voters 
favored a 60 mile-per-gallon standard - even if it would add $3,000 to the price of a new vehicle, 
an investment they were told they would recoup in four years. Americans know that investing in 
fuel-saving technology will save them thousands of dollars at the pump, clean up our air, and cut 
the country’s dangerous dependence on oil. 
 







Strong standards are affordable and maximize consumer savings at the pump. The average 
consumer who finances the purchase of a new vehicle would pay less to own and operate it from 
the moment it is driven from the dealership. Under a 60 mile-per-gallon standard, the monthly 
fuel savings would more than offset the additional cost of technology. With gasoline prices at 
just $3.50 per gallon, consumers could save as much as $7,500 over the life of a new vehicle, 
even after accounting for the cost of new technology. 
 
Automakers can achieve strong standards by harnessing existing technology and continuing to 
innovate. Such technologies as more efficient conventional engines, hybrid-electric drivetrains, 
smarter transmissions, high-strength materials, and electric drive technology will all play an 
important role. Investing in cleaner, fuel-efficient vehicles will make American automakers 
increasingly competitive in the global marketplace, help insulate our economy from fluctuations 
in oil prices, and keep money in consumers’ pockets rather than send it overseas. With these 
investments, we will create jobs in the United States, within the auto industry and beyond.  
 
Standards work. Cleaner and more fuel efficient cars, trucks and SUVs are showing up in 
dealerships across the country, even though the first-phase of standards you helped finalize do 
not take effect until next year. The collaborative agreement between the federal government and 
the State of California, which led to the National Program, created a structure that allows 
automakers to build a single national fleet that complies with all federal and state requirements. 
The next phase of standards can complement this success and once again deliver critical benefits 
to the nation. 
 
The strongest standards your administration is considering for 2017-2025 will decrease the 
average new vehicle’s global warming pollution 6% a year; the weakest standards would require 
only a 3% annual reduction. By comparison, the 2012-2016 standards represent a 5% annual 
reduction. When it comes to protecting consumers, the environment, the economy, and our 
national security, the difference between the strongest and weakest standards could not be 
clearer. 
 
The weakest standards would cost Americans $370 billion in net savings through 2030 with most 
of the money ending up in foreign hands. The strongest standards put that money back in 
Americans’ pockets by reducing U.S. oil consumption 2.5 million barrels of oil per day in 2030 - 
almost 50% more oil than we imported last year from the Persian Gulf. The strongest standards 
also protect our health and environment by preventing two times more global warming pollution 
than the weakest proposal. That is as much pollution as all of America’s cars and light trucks 
release in over two years. 
 
These standards will determine the types of cars and trucks our children will drive decades from 
now. You have a historic opportunity to do more than any previous President to ensure that we 
can create a future that frees America from its dangerous dependence on oil, keeps billions of 
dollars in our economy and reduces the threat of climate change. We urge you to seize this 
opportunity by setting strong vehicle standards that increase fuel efficiency to 60 miles-per 
gallon and reduce global warming pollution 6% annually by 2025. 
 
Sincerely, 







 
 


Cindy Shogan  


Executive Director  


Alaska Wilderness League  


 


Clarence Ditlow 


Executive Director 


Center for Auto Safety                                                                            


 


Joy Bergey  


Executive Director  


Center for the Celebration of Creation  


(Pennsylvania) 


 


V. John White  


Executive Director  


Center for Energy Efficiency and Renewable 


Technologies 


(California and the West)   


 


Adrienne Esposito  


Executive Director  


Citizens Campaign for the Environment 


(New York)  


  


Jan Jarrett 


CEO and President  


Citizens for Pennsylvania’s Future  


 


Joseph Otis Minott, Esq. 


Executive Director 


Clean Air Council 


(Pennsylvania)  


   
Frank O’Donnell                           


President, 


Clean Air Watch        


  


Bob Wendelgass  


President  


Clean Water Action  


 


Gregg Small  


Executive Director 


Climate Solutions   


 


Joseph K. Lyou, Ph.D  


President and CEO 


Coalition for Clean Air  


 


John Kassel 


President 


Conservation Law Foundation  


(New England)  


 


Terri Glaberson  


Executive Director 


CoolMom 


(Washington State)  


 


Daniel Emmett 


Executive Director 


Energy Independence Now 


(California)  


 


Margie Alt 


Executive Director  


Environment America  


 


Fred Krupp 


President 


Environmental Defense Fund  


 


Michael Noble 


Executive Director  


Fresh Energy 


(Minnesota)  


 


Erich Pica 


President  


Friends of the Earth  


 


 







April Putney 


Co-Director 


Futurewise  


(Washington State)  


  


Philip Radford,  


Executive Director 


Greenpeace USA 


 


Rev. Canon Sally G. Bingham 


President 


Interfaith Power and Light 


 


Gene Karpinski 


President 


League of Conservation Voters  


 


Francis Beinecke 


President  


Natural Resources Defense Council  


 


Michael Stocker 


Director 


Ocean Conservation Research 


 


Andrea Durbin 


Executive Director 


Oregon Environmental Council  


 


 


 


 


 


 


Peter Wilk, MD.  


Executive Director 


Physicians for Social Responsibility 


 


Martha Dina Arguello 


Executive Director  


Physicians for Social Responsibility- Los 


Angeles  


 


Rob Sisson 


President  


Republicans for Environmental Protection  


 


Dan Becker 


Director 


Safe Climate Campaign  


 


Michael Brune 


Executive Director 


Sierra Club  


 


Rob Johnson  


Executive Director  


Transportation Choices Coalition  


(Washington State)  


 


Kevin Knobloch  


President  


Union of Concerned Scientists  


 


Joan Crooks 


Executive Director 


Washington Environmental Council  


 


 


cc: Secretary Ray LaHood, Administrator Lisa Jackson, California Air Resources Board 
Chairman Mary Nichols  
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Public Service Enterprise Group 
80 Park Plaza, T10 
Newark, NJ 07102 
 


 


 
  
FOR IMMEDIATE RELEASE     CONTACT:  Jenn Kramer 
May 26, 2011                                        973-430-6027 


 
 


PSEG Statement on RGGI 
 


Anne Hoskins, PSEG’s Senior Vice President of Public Affairs and Sustainability 
 
“Over the past 5 years, 10 states in the Northeast have worked together as early leaders to 
combat climate change through RGGI, and we have been an active participant. Unfortunately, 
these efforts have not resulted in a national program, and the Northeast states alone cannot 
solve the problem. Today’s development reinforces the need for strong national action. 
 
“We understand that New Jersey seeks a level playing field to ensure that its citizens are not 
disadvantaged compared to those in neighboring states. To that end, we remain committed to 
working with the Christie Administration and the Legislature to find solutions that manage 
energy costs, support clean energy and energy efficiency and protect the environment.” 
 
 
Public Service Enterprise Group (NYSE:PEG) is a publicly traded diversified energy company 
with annual revenues of more than $12 billion, and three principal subsidiaries: PSEG Power, 
Public Service Electric and Gas Company (PSE&G) and PSEG Energy Holdings.    
 


### 
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WHEREAS, Over-regulation by the EPA is driving jobs and industry out of the United States ; and 
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A RESOLUTION opposing the Environmental Protection Agency's regulatory train wreck. 


WHEREAS, The United States Environmental Protection Agency (EPA) has proposed or is proposing 
numerous new regulations, particularly in the area of air quality and regulation of greenhouse gases, that are 
likely to have major effects on the economy, jobs and the competitiveness of the United States in worldwide 
markets; and 


WHEREAS, The EPA's regulatory activity concerning air quality and greenhouse gases has become known 
as the "train wreck," because of the numerous and overlapping requirements and because of the potentially 
devastating consequences this regulatory activity may have on the economy; and 


WHEREAS, Concern is growing that, with cap-and-trade legislation having failed in Congress, the EPA is 
attempting to obtain the same results through the adoption of regulations ; and 


WHEREAS, Neither the EPA nor the Administration has undertaken any comprehensive study of what the 
cumulative effect of all of this new regulatory activity will have on the economy, jobs and competitiveness ; and 


WHEREAS, The EPA has not performed any comprehensive study of what the environmental benefits of 
its regulation of greenhouse gas emissions will be in terms of impacts on global climate; and 


WHEREAS, State agencies are routinely required to identify the costs of their regulations and to justify 
those costs in light of the benefits ; and 


WHEREAS, Since the EPA has identified "taking action on climate change and improving air quality" as its 
first strategic goal for the 2011 to 2015 time period, the EPA should be required to identify the specific actions 
it intends to take to achieve these goals and to assess the total cost of all these actions together ; and 


WHEREAS, The legislature supports continuing improvements in the quality of the nation's air and 
believes that such improvements can be made in a sensible fashion without damaging the economy as long as 
there is a full understanding of the cost of the regulations at issue; and 


WHEREAS, The primary goal of government at the present time must be to promote economic recovery 
and to foster a stable and predictable business environment that will lead to the creation of jobs ; and 


WHEREAS, Public health and welfare will suffer without significant new job creation and economic 
improvement, because people with good jobs are better able to take care of themselves and their families than 
the unemployed and because environmental improvement is only possible in a society that generates wealth : 
Now, therefore, 


Be it resolved by the House of Representatives of the State of Kansas : That we urge Congress to adopt 
legislation prohibiting the EPA, by any means necessary, from regulating greenhouse gas emissions, including 
defunding EPA greenhouse gas regulatory activities ; and 


Be it further resolved: That we urge Congress to impose a moratorium on promulgation of any new air 
quality regulation by the EPA by any means necessary, except to directly address an imminent health or 
environmental emergency, for a period of at least two years, including defunding EPA air quality regulatory 
activities ; and 


Be it further resolved: That we urge Congress to require the Administration to undertake a study identifying 
all regulatory activity that the EPA intends to undertake in furtherance of its goal of "taking action on climate 
change and improving air quality" and specifying the cumulative effect of all of these regulations on the 
economy, jobs and American economic competitiveness . This study should be a multi-agency study drawing on 
the expertise both of the EPA and of agencies and departments having expertise in, and responsibility for, the 
economy and the electric system and should provide an objective cost-benefit analysis of all of the EPA's 
current and planned regulations together . 


I hereby certify that the above RESOLUTION originated in the HOU 
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Texas Association of Mexican American Chambers of Commerce 


The leading Hispanic business organization in Texas. 


 


 


The Honorable Lisa P. Jackson 


Administrator, Environmental Protection Agency 


1200 Pennsylvania Avenue, N.W.  


Washington, DC 20460 


 


June 15, 2011 


 


Dear Administrator Jackson:   


 


The Texas Association of Mexican American Chambers of Commerce (TAMACC) is writing to 


seek your help in assuring that one of the largest private construction projects pending in the 


State of Texas – and the largest single investment ever in the Corpus Christi area is not further 


delayed by uncertainty around new regulatory requirements.  The Texas Association of Mexican 


American Chambers of Commerce serves as the driving force for nearly 457,000 Hispanic 


owned businesses in Texas, through collective and collaborative advocacy between the many 


Hispanic Chambers of Commerce throughout the State of Texas.  


 


We are writing about Las Brisas Energy Center, a $3 billion, state-of-the-art electric generating 


facility proposed for the north side of the Port of Corpus Christi’s inner harbor.  When 


completed, it will be the first major new tenant on the Joe Fulton International Trade Corridor.   


 


During its five-year construction phase, Las Brisas will provide approximately 5,000 jobs for 


Texas – 1300 direct jobs and 2600 indirect jobs.  After construction is complete and normal 


operations begin, it will continue to provide hundreds of high-paying jobs in the Corpus Christi 


area. 


 


This project, however, is not only about jobs.  Las Brisas will produce approximately 1200 


megawatts of electricity locally, enough to power more than 850,000 homes, and thus ensure 


more competitive pricing and overall consumer savings on electric rates.  It will be able to 


generate affordable electricity by using low-cost petroleum coke as a fuel source.  Petroleum 


coke is an end product of the petroleum refining process with high heat value, and about 1.7 


million tons per year of petroleum coke are generated every year in the Corpus Christi area (with 


greater amounts in other parts of the Gulf Coast region). 


 


As you know, any project of this size must go through a comprehensive permitting process to 


ensure that it meets all environmental requirements.  The environmental permitting process to 


date has lasted more than 3 full years, but Las Brisas has now obtained the necessary permits and 


approvals to begin construction.  Emissions from the project will be controlled by a combination 


of technologies that constitute best available control technology (“BACT”) under both federal 


and state law, including limestone injection, selective non-catalytic reduction systems, scrubbers, 


fabric filters, and activated carbon injection systems.  As demonstrated in the permitting process, 


the surrounding area will continue to meet all national ambient air quality standards once Las 


Brisas is operational. 







As for greenhouse gas (“GHG”) emissions, the fact that Las Brisas will burn 100% petroleum 


coke makes it different from coal, natural gas, and other fossil fuel-fired power plants.  Today, 


most of the petroleum coke generated by Gulf Coast refineries is shipped overseas, where it is 


burned in cement kilns, power plants, and other processes that are relatively inefficient compared 


to Las Brisas.  By using this petroleum coke in Corpus Christi, near to where it is generated, Las 


Brisas will actually reduce GHG emissions by using it more efficiently and eliminating the GHG 


emissions caused by shipping it to distant parts of the world. 


 


Las Brisas is supported by a broad range of public officials, state and local governments, and 


business and labor groups throughout the State, including the Corpus Christi Hispanic Chamber 


of Commerce, Corpus Christi Chamber of Commerce, the Corpus Christi City Council, Nueces 


County Commission, Port of Corpus Christi Authority, Del Mar Community College, LULAC, 


GI Forum, International Brotherhood of Electrical Workers, Workforce Solutions, and American 


General Contractors, to name a few.  The only opposition to Las Brisas comes from national 


environmental groups that oppose all new fossil fuel projects and a small number of local 


activists. 


 


As noted above, Las Brisas has now obtained the permits and approvals it needs to begin 


construction.  However, construction on this “shovel ready” project has not commenced because 


of the uncertainty around new requirements for regulating GHG emissions.  The only thing 


needed to pave the way for this $3 billion project – a project that will provide thousands of good 


jobs over the next 5 years and low-cost electricity for years to come – is a clear statement from 


EPA saying that its new GHG requirements do not apply to Las Brisas and that EPA will not 


issue an order to stop construction.  The Texas Association of Mexican American Chambers of 


Commerce asks for your help in providing such a statement from EPA to eliminate the 


uncertainty that new regulations have created for this project.  


 


Sincerely,  


 
Alex Jimenez 


Chairman of the Board 


 


 


cc:  Members of the Texas Congressional Delegation 


 


 


 
Texas Associat ion of  Mexican American Chambers of Commerce  


3000 South IH 35, Suite 305   •   Austin, Texas 78704-6536 


Telephone: 512/444-5727   •   Fax: 512/444-4929   •   Internet: http://www.tamacc.org 








[Discussion Draft] 


[DISCUSSION DRAFT] 
112TH CONGRESS 


1ST SESSION H. R. ll 
To require analyses of the cumulative and incremental impacts of certain 


rules and actions of the Environmental Protection Agency, and for other 


purposes. 


IN THE HOUSE OF REPRESENTATIVES 


Ml. llllll introduced the following bill; which was referred to the 


Committee on llllllllllllll 


A BILL 
To require analyses of the cumulative and incremental im-


pacts of certain rules and actions of the Environmental 


Protection Agency, and for other purposes.


Be it enacted by the Senate and House of Representa-1


tives of the United States of America in Congress assembled, 2


SECTION 1. SHORT TITLE. 3


This Act may be cited as the ‘‘Transparency in Regu-4


latory Analysis of Impacts on the Nation Act of 2011’’. 5


VerDate 0ct 09 2002 17:32 Mar 31, 2011 Jkt 000000 PO 00000 Frm 00001 Fmt 6652 Sfmt 6201 C:\DOCUME~1\KMLIN\APPLIC~1\SOFTQUAD\XMETAL\5.5\GEN\C\KML_032.XML HOLCP
March 31, 2011 (5:32 p.m.)


F:\KML\KML_032.XML


f:\VHLC\033111\033111.238.xml           (491742|11)







2


[Discussion Draft] 


SEC. 2. COMMITTEE FOR THE CUMULATIVE ANALYSIS OF 1


REGULATIONS THAT IMPACT ENERGY AND 2


MANUFACTURING IN THE UNITED STATES. 3


(a) ESTABLISHMENT.—The President shall establish 4


a committee to be known as the Committee for the Cumu-5


lative Analysis of Regulations that Impact Energy and 6


Manufacturing in the United States (in this Act referred 7


to as the ‘‘Committee’’) to analyze and report on the cu-8


mulative and incremental impacts of certain rules and ac-9


tions of the Environmental Protection Agency, in accord-10


ance with sections 3 and 4. 11


(b) MEMBERS.—12


(1) EX OFFICIO MEMBERS.—The Committee 13


shall be composed of the following officials (or their 14


designees): 15


(A) The Secretary of Agriculture. 16


(B) The Secretary of Commerce. 17


(C) The Secretary of Labor. 18


(D) The Secretary of Transportation. 19


(E) The Secretary of Energy. 20


(F) The Secretary of the Treasury, acting 21


through the Deputy Assistant Secretary for En-22


vironment and Energy of the Department of 23


the Treasury. 24


(G) The Administrator of the Environ-25


mental Protection Agency. 26
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(H) The Chairman of the Council of Eco-1


nomic Advisors. 2


(I) The Chairman of the Federal Energy 3


Regulatory Commission. 4


(J) The Administrator of the Office of In-5


formation and Regulatory Affairs. 6


(K) The Chief Counsel for Advocacy of the 7


Small Business Administration. 8


(L) The Chairman of the United States 9


International Trade Commission. 10


(2) ADDITIONAL MEMBER.—In addition to the 11


members listed in paragraph (1), the President shall 12


invite the President and Chief Executive Officer of 13


the North American Electric Reliability Corporation 14


to serve (or select a designee to serve) as a member 15


of the Committee. 16


(c) CHAIR.—The Secretary of Commerce shall serve 17


as Chair of the Committee. In carrying out the functions 18


of the Chair, the Secretary of Commerce shall consult with 19


the members serving on the Committee pursuant to sub-20


paragraphs (F) and (L) of subsection (b)(1). 21


(d) NONAPPLICABILITY OF FACA.—The Federal Ad-22


visory Committee Act (5 U.S.C. App.) shall not apply to 23


the Committee. 24


VerDate 0ct 09 2002 17:32 Mar 31, 2011 Jkt 000000 PO 00000 Frm 00003 Fmt 6652 Sfmt 6201 C:\DOCUME~1\KMLIN\APPLIC~1\SOFTQUAD\XMETAL\5.5\GEN\C\KML_032.XML HOLCP
March 31, 2011 (5:32 p.m.)


F:\KML\KML_032.XML


f:\VHLC\033111\033111.238.xml           (491742|11)







4


[Discussion Draft] 


(e) TERMINATION.—The Committee shall terminate 1


90 days after submitting its final report pursuant to sec-2


tion 4(c). 3


SEC. 3. ANALYSES. 4


(a) SCOPE.—The Committee shall conduct analyses, 5


for each of the calendar years 2016, 2020, and 2030, of 6


the following: 7


(1) The cumulative impact of covered rules that 8


are promulgated as final regulations on or before 9


January 1, 2012, in combination with covered ac-10


tions. 11


(2) The cumulative impact of all covered rules 12


(including covered rules that have not been promul-13


gated as final regulations on or before January 1, 14


2012), in combination with covered actions. 15


(3) The incremental impact of each covered rule 16


not promulgated as a final regulation on or before 17


January 1, 2012, relative to an analytic baseline 18


representing the results of the analysis conducted 19


under paragraph (1). 20


(b) CONTENTS.—The Committee shall include in 21


each analysis conducted under this section the following: 22


(1) Estimates of the impacts of the covered 23


rules and covered actions with regard to—24
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(A) the global economic competitiveness of 1


the United States, particularly with respect to 2


energy intensive and trade sensitive industries; 3


(B) other economic impacts, as evaluated 4


through a general equilibrium model approach; 5


(C) any resulting change in national, 6


State, and regional electricity prices; 7


(D) any resulting change in national, 8


State, and regional fuel prices; 9


(E) the impact on national, State, and re-10


gional employment during the 5-year period be-11


ginning on the date of enactment of this Act, 12


and also in the long term, including secondary 13


impacts associated with increased energy prices 14


and facility closures; and 15


(F) the reliability and adequacy of bulk 16


power supply in the United States. 17


(2) Discussion of key uncertainties and assump-18


tions associated with each estimate. 19


(3) A sensitivity analysis. 20


(4) Discussion, and where feasible an assess-21


ment, of the cumulative impact of the covered rules 22


and covered actions on—23


(A) consumers; 24


(B) small businesses; 25
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(C) regional economies; 1


(D) State, local, and tribal governments; 2


(E) local and industry-specific labor mar-3


kets; and 4


(F) agriculture, 5


as well as key uncertainties associated with each 6


topic. 7


(c) METHODS.—In conducting analyses under this 8


section, the Committee shall use the best available meth-9


ods, consistent with guidance from the Office of Informa-10


tion and Regulatory Affairs and the Office of Management 11


and Budget Circular A–4. 12


(d) DATA.—In conducting analyses under this sec-13


tion, the Committee shall use the best available data, in-14


cluding the most recent data representing air and water 15


quality, facility emissions and discharges, and installed 16


controls. 17


(e) COVERED RULES.—In this section, the term ‘‘cov-18


ered rule’’ means the following: 19


(1) The following published rules (including any 20


successor or substantially similar rule): 21


(A) ‘‘Federal Implementation Plans To Re-22


duce Interstate Transport of Fine Particulate 23


Matter and Ozone’’, published at 75 Fed. Reg. 24


45210 (August 2, 2010). 25
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(B) ‘‘National Ambient Air Quality Stand-1


ards for Ozone’’, published at 75 Fed. Reg. 2


2938 (January 19, 2010). 3


(C) ‘‘National Emission Standards for 4


Hazardous Air Pollutants for Major Sources: 5


Industrial, Commercial, and Institutional Boil-6


ers and Process Heaters’’, published at 76 Fed. 7


Reg. 15608 (March 21, 2011). 8


(D) ‘‘National Emission Standards for 9


Hazardous Air Pollutants for Area Sources: In-10


dustrial, Commercial, and Institutional Boil-11


ers’’, published at 76 Fed. Reg. 15554 (March 12


21, 2011). 13


(E) ‘‘National Emission Standards for 14


Hazardous Air Pollutants from Coal- and Oil-15


fired Electric Utility Steam Generating Units 16


and Standards of Performance for Fossil-Fuel-17


Fired Electric Utility, Industrial-Commercial-18


Institutional, and Small Industrial-Commercial-19


Institutional Steam Generating Units’’, signed 20


by Administrator Lisa P. Jackson on March 16, 21


2011. 22


(F) ‘‘Hazardous and Solid Waste Manage-23


ment System; Identification and Listing of Spe-24


cial Wastes; Disposal of Coal Combustion Re-25
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siduals From Electric Utilities’’, published at 1


75 Fed. Reg. 35127 (June 21, 2010). 2


(G) ‘‘Effluent Limitations Guidelines and 3


Standards for the Construction and Develop-4


ment Point Source Category’’, published at 74 5


Fed. Reg. 62995 (December 1, 2009). 6


(H) ‘‘National Pollutant Discharge Elimi-7


nation System — Proposed Regulations to Es-8


tablish Requirements for Cooling Water Intake 9


Structures at Existing Facilities and Amend 10


Requirements at Phase I Facilities’’, signed by 11


Administrator Lisa P. Jackson on March 28, 12


2011. 13


(I) ‘‘Primary National Ambient Air Qual-14


ity Standard for Sulfur Dioxide’’, published at 15


75 Fed. Reg. 35520 (June 22, 2010). 16


(J) ‘‘Primary National Ambient Air Qual-17


ity Standards for Nitrogen Dioxide’’, published 18


at 75 Fed. Reg. 6474 (February 9, 2010). 19


(2) The following additional rules or guidelines 20


promulgated on or after January 1, 2009: 21


(A) Any rule or guideline promulgated 22


under sections 111(b) or 111(d) of the Clean 23


Air Act (42 U.S.C. 7411(b), 7411(d)) to ad-24


dress climate change. 25


VerDate 0ct 09 2002 17:32 Mar 31, 2011 Jkt 000000 PO 00000 Frm 00008 Fmt 6652 Sfmt 6201 C:\DOCUME~1\KMLIN\APPLIC~1\SOFTQUAD\XMETAL\5.5\GEN\C\KML_032.XML HOLCP
March 31, 2011 (5:32 p.m.)


F:\KML\KML_032.XML


f:\VHLC\033111\033111.238.xml           (491742|11)







9


[Discussion Draft] 


(B) Any rule or guideline promulgated by 1


the Administrator of the Environmental Protec-2


tion Agency, a State, a local governments, or a 3


permitting agency under or as the result of sec-4


tion 169A or 169B of the Clean Air Act (42 5


U.S.C. 7491, 7492). 6


(C) Any rule establishing or modifying a 7


national ambient air quality standard under 8


section 109 of the Clean Air Act (42 U.S.C. 9


7409). 10


(f) COVERED ACTIONS.—In this section, the term 11


‘‘covered action’’ means any action on or after January 12


1, 2009, by the Administrator of the Environmental Pro-13


tection Agency, a State, a local government, or a permit-14


ting agency as a result of the application of part C of title 15


I (relating to prevention of significant deterioration of air 16


quality) and title V (relating to permitting) of the Clean 17


Air Act (42 U.S.C. 7401 et seq.), if such application oc-18


curs with respect to an air pollutant that is identified as 19


a greenhouse gas in ‘‘Endangerment and Cause or Con-20


tribute Findings for Greenhouse Gases Under Section 21


202(a) of the Clean Air Act’’, published at 74 Fed. Reg. 22


66496 (December 15, 2009). 23
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SEC. 4. REPORTS; PUBLIC COMMENT. 1


(a) PRELIMINARY REPORT.—Not later than January 2


31, 2012, the Committee shall make public and submit 3


to the Committee on Energy and Commerce of the House 4


of Representatives and the Committee on Environment 5


and Public Works of the Senate a preliminary report con-6


taining the results of the analyses conducted under section 7


3. 8


(b) PUBLIC COMMENT PERIOD.—The Committee 9


shall accept public comments regarding the preliminary re-10


port submitted under subsection (a) for a period of 90 11


days after such submission. 12


(c) FINAL REPORT.—Not later than August 1, 2012, 13


the Committee shall submit to Congress a final report con-14


taining the analyses conducted under section 3, including 15


any revisions to such analyses made as a result of public 16


comments, and a response to such comments.17
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December 9, 2011


The President
The White House
1600 Pennsylvania Ave., N.W.
Washington, DC 20500


Dear Mr. President:


The organizations listed below share a common belief that affordable and reliable electricity is
critical to our economic growth and job creation. We also share a deep concern that the Utility
MACT rule, due to be issued by the Environmental Protection Agency (EPA) on December 16,
2011 could cause significant electricity reliability constraints that would have a ripple effect
through our fragile economy, hurting businesses of all sizes. We urge you, as President, to
provide the leadership necessary to ensure that electric reliability risks of the final rule can be
managed effectively.


Reasonable regulation and regulatory certainty are essential for businesses to grow and prosper.
By contrast, regulatory uncertainty is a deterrent to putting Americans back to work, particularly
for small businesses. The potential costs of the Utility MACT rule could have a major impact on
job creation and consumer demand for our products and services.


It is clear that some utilities will need additional time to comply with this rule beyond the three
or four years allowed under the Clean Air Act. Utilities must replace power plants, install
compliance equipment and build new natural gas pipelines and transmission lines. This is going
to cost tens of billions of dollars and require a reasonable number of years for a smooth transition
to a cleaner generating fleet. If the final rule fails to recognize these realities, our entire economy
will suffer.


The organizations responsible for the reliability of the electric grid—including the North
American Electric Reliability Corporation and regional transmission organizations—have
expressed serious concerns about the impact of the Utility MACT rule on reliability as electric
utilities replace power plants and install controls on so many plants during the same short time
period. The members of the Federal Energy Regulatory Commission (FERC), which is
ultimately responsible for grid reliability, stated as recently as last Wednesday, that utilities
should not be forced to choose between reliable electric service and meeting environmental
requirements. While we agree with EPA’s proposal to provide an additional year to some power
plants for the installation of controls, we believe it should be a categorical extension of time. We
also urge you to delegate your presidential exemption authority under the Clean Air Act to
provide additional time as needed to those facilities that are making good-faith efforts to achieve
compliance.


We believe the goals of protecting public health and the environment and maintaining a reliable
electric system can both be met through an orderly and realistic transition period under the







Utility MACT rule. Achieving these goals will require your presidential leadership, and we urge
you to act.


Respectfully yours,


American Coatings Association
American Council of Engineering Companies
American Forest & Paper Association
American Foundry Society
American Frozen Food Institute
American Gas Association
American Iron & Steel Institute
Arizona Electric Power Cooperative
Arkansas State Chamber of Commerce
Associated Builders & Contractors, Inc.
Associated Builders & Contractors, Inc. - Illinois Chapter
Associated Builders & Contractors, Inc. - Rhode Island Chapter
Associated Builders & Contractors, Inc. - Nevada Chapter
Associated Electric Cooperative (MO)
Associated Equipment Distributors
Associated General Contractors of America
Associated Industries of Arkansas
Association of American Railroads
Basin Electric Power Cooperative (ND)
Bay City Chamber of Commerce & Agriculture (TX)
Beatrice Area Chamber of Commerce (NE)
Big Rivers Electric Corp (KY)
Birmingham Business Alliance
Bismarck-Mandan Chamber of Commerce
Brazos Electric Power Cooperative (TX)
Bristol Chamber of Commerce
Burlington/West Burlington Area Chamber of Commerce (IA)
Burnsville Chamber of Commerce (MN)
Business Council of Alabama
Business Roundtable
Canton Regional Chamber of Commerce (OH)
Catawba County Chamber of Commerce (NC)
Center for Regulatory Effectiveness
Central Electric Power Cooperative (MO)
Central Electric Power Cooperative (SC)
Central Montana Electric Power Cooperative
Colorado Association of Commerce & Industry
Columbus Area Chamber of Commerce
Corn Belt Power Cooperative (IA)
Dakota County Regional Chamber of Commerce
East Kentucky Power Cooperative







East River Power Cooperative (SD)
Eau Claire Area Chamber of Commerce (WI)
Edison Electric Institute
Elk River Area Chamber of Commerce (MN)
Fargo Moorhead West Fargo Chamber of Commerce
Fentress County Chamber of Commerce (TN)
Fountain Hills Chamber of Commerce (AZ)
Fullerton Chamber of Commerce (CA)
Georgia Chamber of Commerce
Georgia Transmission Corporation
Grand Rapids Area Chamber of Commerce
Grants Pass & Josephine County Chamber of Commerce (OR)
Great River Energy (MN)
Greater Centralia Illinois Chamber of Commerce
Greater Cleveland Partnership
Greater Irving-Las Colinas Chamber of Commerce
Greater Lexington Chamber of Commerce
Greater Omaha Chamber
Greater Pittsburgh Chamber of Commerce
Greater Raleigh Chamber of Commerce
Greater Sandoval County Chamber of Commerce (NM)
Gwinnett Chamber of Commerce (GA)
Hampton Roads Chamber of Commerce (VA)
Hoosier Energy Rural Electric Cooperative (IN)
Indiana Cast Metals Association
Indiana Chamber of Commerce
International Falls Area Chamber of Commerce (MN)
Johnson City Chamber of Commerce (TN)
Joliet Chamber of Commerce
Kalamazoo Regional Chamber of Commerce (MI)
Kankakee Regional Chamber of Commerce (IL)
Kansas Chamber of Commerce
Kansas Electric Power Cooperative
Kentucky Chamber of Commerce
Lincoln/Logan County Chamber of Commerce (IL)
Louisiana Association of Business & Industry
Marshalltown Area Chamber of Commerce (IA)
Metalcasters of Minnesota
Metals Service Center Institute
Midwest Power Coalition
Minnesota Chamber of Commerce
Minnkota Power Cooperative (ND)
Mississippi Economic Council
Mobile Area Chamber of Commerce (AL)
Monona Chamber of Commerce (WI)
Morgantown Area Chamber of Commerce (WV)







National Association of Chemical Distributors
National Association of Manufacturers
National Black Chamber of Commerce
National Electrical Manufacturers Association
National Oilseed Processors Association
National Restaurant Association
National Rural Electric Cooperative Association
Nebraska Chamber of Commerce & Industry
Nebraska Electric G&T Cooperative
Non-Ferrous Founders’ Society
North American Die Casting Association
North American Equipment Dealers Association
North Carolina Chamber of Commerce
North Carolina Electric Membership Corporation
North Dakota Chamber of Commerce
Northern Kentucky Chamber of Commerce
Northwest Electric Power Cooperative (MO)
Nuclear Energy Institute
Oglethorpe Power Cooperative (GA)
Ohio Cast Metals Association
Ohio Chamber of Commerce
Old Dominion Electric Cooperative (VA)
One Southern Indiana
Oskaloosa Area Chamber & Development Group (IA)
Pacific Northwest Generating Cooperative (OR)
Pennsylvania Foundry Association
Portland Cement Association
PowerSouth Energy Cooperative (AL)
Prince William Chamber of Commerce (VA)
Rushmore Electric Power Cooperative (SD)
San Miguel Electric Cooperative (TX)
Seminole Electric Cooperative (FL)
South Carolina Chamber of Commerce
South Dakota Chamber of Commerce & Industry
South Mississippi Electric Power Association
Southern Illinois Power Cooperative
Southern Wayne County Regional Chamber (MI)
Tennessee Chamber of Commerce & Industry
Texas Association of Business
Texas Cast Metals Association
Tex-La Electric Cooperative
Tucson Metropolitan Chamber of Commerce
U.S. Chamber of Commerce
Wabash Valley Power Association (IN)
West Virginia Chamber of Commerce
Western Farmers Electric Cooperative (OK)







Wisconsin Cast Metals Association
Wisconsin Manufacturers & Commerce


cc: The Members of the United States Congress
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EPA’s Integrated Risk Information System 1 


Assessment Development Process 2 
 3 


Introduction: 4 


The Integrated Risk Information System (IRIS) is an U. S. Environmental Protection Agency (EPA) 5 
database that contains quantitative and qualitative risk information on human health effects that may result 6 
from exposure to environmental contaminants. 7 


Through IRIS, EPA provides the highest quality science-based human health assessments to support Agency 8 
regulatory activities.  IRIS is a key program in EPA’s Office of Research and Development (ORD). 9 
 10 


The Assessment Development Process: 11 


Prior to the start of the development of the draft IRIS assessment, EPA conducts a scientific literature search 12 
and initiates a data call-in: 13 


 Scientific Literature Search 14 


• ORD appoints a chemical manager for each chemical on the proposed Agenda. 15 


• The chemical manager(s) direct an EPA contractor to conduct and complete a comprehensive 16 
search of the scientific literature for the chemical. 17 


• Completed literature searches are posted on the EPA’s Web site  18 
 Data Call-In 19 


• After the literature search has been completed for each chemical, EPA publishes a Federal 20 
Register Notice (FRN) that notifies the public that completed literature searches for a set of 21 
chemicals are available on the IRIS Internet site. 22 


• FRN invites the public and other agencies to submit additional scientific information (peer 23 
reviewed studies, reports, other assessments, etc.) on the chemical. 24 


• FRN requests information on new research that may be planned, underway, or in press. 25 


• FRN includes information on how and where to submit scientific information. 26 
After the literature search and data call-in are complete, EPA begins development of the IRIS human health 27 
assessment. 28 


All draft human health assessments developed in the IRIS Program are subjected to rigorous, open, 29 
independent external peer review.  Selected IRIS assessments considered being of major importance or high 30 
profile may be peer reviewed by panels of experts convened by EPA’s Science Advisory Board or by the 31 
National Academy of Sciences.  In addition, IRIS assessments developed under the seven step process 32 
outlined below, are expected to be completed within approximately two years from the Step 1 start date.  33 
Some IRIS assessments, however, because of their complexity, large scientific literature base, or high 34 
profile may take longer. 35 


 36 
 37 
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1. EPA Develops and Completes a Draft IRIS Toxicological Review (Duration 1 
345 days) 2 
A. ORD assembles an IRIS assessment team. 3 
B. ORD assesses the data in the scientific literature and any information submitted as a result of the 4 


data call-in and develops a draft assessment for the chemical being assessed, including: 5 
a. summary of potentially important health effects; 6 
b. summary of information on potential mode(s) of action; 7 
c. summary of information about potentially susceptible populations; 8 
d. a quantitative assessment, including application of uncertainty factors, default approaches, 9 


mode of action information, and dose-response modeling; and 10 
e. identification of potential uncertainties that impact the qualitative and quantitative aspects of 11 


the assessment. 12 
C. ORD completes the draft IRIS Toxicological Review. 13 


 14 


2. Internal EPA Review (Duration 60 days) 15 
A. ORD submits the draft IRIS Toxicological Review for internal Agency review. 16 
B. Internal Agency review includes scientists from EPA programs and regions. 17 
C. Internal agency review identifies any scientific issues to determine the level of peer review, needed 18 


panel member disciplines, and the scope of the review. 19 
 20 


3. EPA Initiates Interagency Science Consultation on Draft IRIS Toxicological 21 
Review (Duration 45 days) 22 
A. EPA sends the draft IRIS Toxicological Review and draft external peer review charge to  other 23 


Federal agencies and White House offices for a science consultation. 24 
B. The science consultation step is managed and coordinated by EPA 25 


a. EPA provides a specified date for receipt of written comments. 26 
b. EPA hosts meeting of other agencies and White House offices to discuss issues raised by 27 


comments. 28 
C. All written comments received during Interagency Science Consultation become part of the public 29 


record 30 
D. ORD revises the draft assessment documents, as appropriate. 31 
E. If EPA considers appropriate, science questions that arise during science consultation may be 32 


included as part of a charge question to the peer review panel. 33 
 34 
 35 
 36 
 37 
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4. EPA Initiates Independent External Peer Review of Draft IRIS Toxicological 1 
Review, Public Review and Comment on Draft IRIS Toxicological Review, 2 
and Holds a Public Listening Session (Duration 105 days) 3 
A. External Peer Review 4 


a. EPA provides the draft IRIS Toxicological Review and peer review charge questions for 5 
independent external peer review. 6 


b. EPA publishes an FRN at least 30 days prior to the peer review meeting notifying the public 7 
about the time and place of the meeting. 8 


c. Peer reviews are public meetings, generally through a face-to-face meeting of panelists, 9 
though some may be held via public teleconference. 10 


d. The report of the external peer review panel becomes part of the official public record for the 11 
IRIS assessment 12 


B. Public Review and Comment 13 
a. EPA releases the draft IRIS Toxicological Review for public review and comment. 14 
b. ORD prepares an FRN announcing a public comment period of 60 days. 15 


i. The draft IRIS Toxicological Review is released on EPA’s Web site on the day that 16 
the FRN is published. 17 


ii. The FRN includes detailed instruction for submitting public comments. 18 
iii. The public comment period is open to all stakeholders, including other Federal 19 


Agencies and White House offices. 20 
c. Public comments are submitted to ORD 21 


i. All comments received during the official public comment period will be submitted 22 
through E-Gov (www.regulations.gov). 23 


ii. All public comments will be part of the official public record. 24 
iii. Public comments submitted by the close of the comment period will be provided to 25 


the peer reviewers at least 10 working days prior to the peer review meeting. 26 
iv. Only those comments received by the close of the public comment period are 27 


guaranteed of being provided to the external peer review panel in advance of the peer 28 
review meeting. 29 


v. If an extension of a comment period is requested and granted, and a second FRN is 30 
published, the comments submitted during the extension may not be able to be 31 
provided to the peer reviewers before the meeting. 32 


C. Public Listening Session 33 
a. EPA holds a Public Listening Session after the public release of the draft assessment and 34 


before the peer review meeting. 35 
b. The Listening Session provides an opportunity for interested parties to present scientific and 36 


technical comments on the draft IRIS health assessment to EPA and other interested parties. 37 
c. An FRN announcing the Listening Session is generally published as least 30 days prior to the 38 


Listening Session meeting. 39 



http://www.regulations.gov/
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d. FRN includes all logistical information regarding the meeting. 1 
e. All Listening Sessions are held in the Washington, DC metropolitan area. 2 


 3 


5. EPA Revises IRIS Toxicological Review and Develops IRIS Summary 4 
(Duration 60 days) 5 
A. ORD evaluates the external peer review panel report and all public comments. 6 
B. ORD revises the draft IRIS Toxicological Review, as appropriate, and develops the IRIS Summary. 7 
C. Length of revision process may depend on the complexity of the IRIS Toxicological Review and 8 


complexity and number of peer reviewer and public comments. 9 
D. ORD develops a disposition of peer reviewer and public comments and provides these as an 10 


appendix to the IRIS Toxicological Review. 11 
 12 


6A.Internal EPA Review of Final IRIS Toxicological Review and IRIS Summary 13 
(Duration 45 days) 14 
A. ORD sends the IRIS Toxicological Review and IRIS Summary for final internal Agency review. 15 
B. This review is intended as a final check-in with Agency program and regions. 16 


6B. EPA-led Interagency Science Discussion (Duration 45 days – concurrent 17 
with Step 6A.) 18 


A. EPA provides other agencies and White House offices with the final draft of the IRIS Summary and 19 
Toxicological Review and appendix describing disposition of peer review and public comments. 20 


B. Other agency and White House Office scientists have opportunity to provide written scientific 21 
feedback. 22 


C. EPA hosts meeting with White House offices and other agencies to discuss any scientific issues 23 
related to the final draft of the IRIS Summary and Toxicological Review and appendix. 24 


D. All written comments by other agencies and White House offices documented in the record. 25 
 26 


7. EPA Completion of IRIS Toxicological Review and IRIS Summary (Duration 27 
30 days) 28 
A. ORD completes the IRIS Toxicological Review and IRIS Summary. 29 
B. ORD prepares the final assessment for Agency’s Web site posting. 30 
C. ORD insures 508 Compliance and EPA Web site compliance. 31 
D. ORD posts the assessment to the IRIS data base. 32 
E. ORD completes and maintains the public record. 33 TOTAL:  23 Months 
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INTRODUCTION 


1. Plaintiffs CENTER FOR BIOLOGICAL DIVERSITY, PUBLIC 


EMPLOYEES FOR ENVIRONMENTAL RESPONSIBILITY, and PROJECT 


GUTPILE (collectively “Plaintiffs”) bring this civil action pursuant to 15 U.S.C. § 


2620(b)(4)(B), for de novo review of a final decision by Federal Defendants LISA P. 


JACKSON, Administrator of the Environmental Protection Agency and the 


ENVIRONMENTAL PROTECTION AGENCY (collectively “the EPA”) to deny 


Plaintiffs’ petition to initiate a rulemaking proceeding under the Toxic Substances 


Control Act (“TSCA”) to prohibit the manufacture, processing, and distribution in 


commerce of lead shot, bullets and fishing sinkers (“Petition”).   


2. TSCA grants the EPA the broad authority to regulate chemical 


substances that “present an unreasonable risk of injury to health or the environment.” 15 


U.S.C. § 2601.  The EPA may regulate the manufacture, processing, distribution, use or 


disposal of such chemical substances.  The EPA has already declared that lead is a toxic 


substance, and although it has implemented some regulations to reduce lead exposure, 


lead still remains widely encountered by wildlife and distributed in the environment from 


spent lead ammunition and lost lead fishing tackle.  


3. Because of the unreasonable risk posed by lead ammunition and fishing 


tackle, the availability of alternatives, and the EPA’s authority to regulate those 


substances, on August 3, 2010, Plaintiffs submitted a Petition to initiate rulemaking 


pursuant to TSCA Section 21 to regulate lead in bullets, shot, and fishing tackle. 


4. On August 27, 2010, the EPA sent a letter to Plaintiffs indicating it was 


denying the “portion” of the petition dealing with lead shot and bullets.  On September 


24, 2010, the EPA published in the Federal Register its reasons for denying the Plaintiffs’ 


request to regulate lead shot and bullets – citing a lack of authority due to an exclusion 


found at TSCA § 3(2)(B)(v).   


5. In a November 4, 2010, letter to the Plaintiffs, the EPA announced it had 


“completed its review of [Plaintiffs’] August 3, 2010, petition requesting that the Agency 
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take action under the Toxic Substances Control Act (TSCA) to prohibit the manufacture, 


processing, and distribution in commerce of lead shot, bullets, and fishing sinkers.” In 


this November 4 letter, EPA stated it was denying the Plaintiffs’ request to regulate 


fishing sinkers.   


6. On November 17, 2010, the EPA published in the Federal Register its 


reasons for denying the request to regulate lead fishing tackle claiming that Plaintiffs’ did 


not demonstrate a rule banning lead fishing sinkers is necessary and did not demonstrate 


that the requested action is the least burdensome alternative. 


7. As set forth below, the EPA wrongfully denied the Petition.  The EPA 


has the authority to regulate lead in shot, bullets, and fishing sinkers, and the Petition 


clearly demonstrates that the requested regulation is necessary to protect against an 


unreasonable risk of injury to health or the environment.  Therefore, Plaintiffs ask that the 


Court order the EPA to develop and implement regulations to prevent the poisoning of 


wildlife from spent lead bullets and shot and lost lead fishing sinkers.   


JURISDICTION AND VENUE 


8. This Court has jurisdiction in this matter pursuant to 15 U.S.C. § 


2620(b)(4)(A), which explicitly grants jurisdiction to district courts of the United States 


to review denials of Section 21 petitions submitted under TSCA. 


9. Venue is properly vested in this Court pursuant to 28 U.S.C. § 1391(e), 


because the Defendant resides in this district and a substantial part of the events and 


omissions which gave rise to this action occurred in this district.   


PARTIES 


10. Plaintiff Center for Biological Diversity (“Center”) is a non-profit 


501(c)(3) corporation with offices in San Francisco, Joshua Tree, and Los Angeles, 


California; Phoenix, Flagstaff, and Tucson, Arizona; Pinos Altos, New Mexico; Portland, 


Oregon; Seattle, Washington; Anchorage, Alaska; and Washington, D.C.  The Center 


works throughout the United States and the world to protect endangered species and wild 


places through science, policy, education, citizen activism, and environmental law.   
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11. The Center and its 42,000 members have an ongoing interest in 


protecting wildlife from lead poisoning.  Center members and staff observe, research, 


study, and seek protections for the wildlife species that are vulnerable to lead poisoning 


by lead bullets, shot, and sinkers, and intend to continue to do so in the future.  The 


Center’s members and staff derive scientific, recreational, conservation, and aesthetic 


benefits from these species’ existence in the wild and these benefits will be harmed by 


the damage to wildlife by lead bullets, shot, and sinkers.  Since 2004, the Center has 


taken action through its “Get the Lead Out” campaign to change policies in order to 


prevent toxic lead from entering the food chain.  The Center has been a leading proponent 


of regulations on lead ammunition to protect endangered California condors, bald and 


golden eagles, and other wildlife species at risk from lead poisoning.  The Center co-


authored the Petition and brings this action on its behalf and on behalf of its adversely 


affected members and staff.  


12. Plaintiff Public Employees for Environmental Responsibility (“PEER”) 


is a 10,000 member national alliance of local, state and federal resources professionals 


working to protect the environment.  PEER members include government scientists, land 


managers, environmental law enforcement agents, field specialists, and other resource 


professionals committed to responsible management of America’s public resources.  


PEER members engage in wildlife-related recreation, including hunting, fishing, and 


wildlife observation.  PEER members also have professional responsibilities for the 


management and study of wildlife.  These recreational and professional interests are 


harmed by the damage to wildlife caused by lead shot, bullets, and fishing sinkers.  PEER 


co-authored the Petition and brings this action on its behalf and on behalf of its adversely 


affected members and staff. 


13. Plaintiff Project Gutpile is an educational organization comprised of 


hunters that provides educational resources for lead-free hunters and anglers.  Project 


Gutpile members observe, research, study, and seek protections for the wildlife species 


that are vulnerable to lead poisoning by lead bullets, shot, and sinkers, and intend to 
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continue to do so in the future.  Project Gutpile’s members and staff derive scientific, 


recreational, conservation, and aesthetic benefits from these species’ existence in the wild 


and these benefits will be harmed by the damage to wildlife by lead bullets, shot, and 


sinkers.  Project Gutpile has been promoting non-lead ammunition and raising lead 


awareness in the hunting community since 2002.  Project Gutpile co-authored the Petition 


and brings this action on its behalf and on behalf of its adversely affected members and 


staff. 


14. The continued poisoning of wildlife due to lead bullets, shot, and fishing 


sinkers existing in the environment, unabated because of Defendant’s refusal to enact 


regulation in response to Plaintiffs’ Petition, harms the wildlife species that Plaintiffs, 


their members, and staff observe, research, study, and seek to protect.  Plaintiffs’ 


scientific, recreational, conservational, and aesthetic enjoyment of these species and their 


habitats are thus harmed by EPA’s refusal to take action pursuant to the Petition.  


Plaintiffs’ members and staff include individuals with varying interests in the protection 


of wildlife, ranging from scientific, professional, and educational to recreational, 


aesthetic, moral, and spiritual interests.  Further, Plaintiffs’ members and staff have 


visited and intend to visit in the future those areas inhabited by wildlife.  Plaintiffs’ 


members and staff utilize, on an on-going basis, the biological, scientific, research, 


education, conservation, recreational and aesthetic values of the habitats of lead-affected 


wildlife.  


15. Plaintiffs’ staff and members observe and study wildlife affected by lead 


and derive professional, scientific, educational, recreational, aesthetic, inspirational, and 


other benefits from these activities and have an interest in preserving the possibility of 


such activities in the future.  An integral aspect of Plaintiffs’ members’ use and 


enjoyment of wildlife impacted by lead is the expectation and knowledge that the species 


can exist in healthy, sustainable populations in the wild.  


16. Defendant Lisa P. Jackson, Administrator of the Environmental 


Protection Agency, is the highest ranking official within the Environmental Protection 
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Agency and, in that capacity, has the duty and authority to administer TSCA.  She is sued 


in her official capacity. 


17. Defendant Environmental Protection Agency is the federal agency 


charged with implementing TSCA.  


STATUTORY BACKGROUND 


18. After finding “that human beings and the environment are being exposed 


each year to a large number of chemical substances and mixtures” including “some 


whose manufacture, processing, distribution in commerce, use or disposal may present an 


unreasonable risk of injury to health or the environment,” Congress enacted TSCA and 


assigned its administration to the EPA. 15 U.S.C. § 2601(a).   


19. Under Section 21 of TSCA, any person may petition for a rule, and such 


a petition must set forth facts that establish the requested action is necessary. 


20. TSCA mandates that the EPA must regulate chemical substances where 


there is a “reasonable basis to conclude” that such substances “present an unreasonable 


risk of injury to health and or the environment.” 15 U.S.C. § 2605(a).  In evaluating 


unreasonable risk the EPA must consider: A) the effects of the chemical on health and the 


magnitude of human exposure; B) the effects of the chemical on the environment and the 


magnitude of environmental exposure; C) the benefits of the chemical for various uses 


and the ability of substances for such uses; and D) the reasonably ascertainable economic 


consequences of the rule, after consideration of the effect on the national economy, small 


business, technological innovation, the environment, and public health. 15 U.S.C. § 


2605(c)(1). 


21. Factual certainty of the magnitude of the risk to health and the 


environment is not required.  The EPA may base its decision not only on known facts, but 


also on scientific theories, projections and extrapolations from available data, and 


modeling using reasonable assumptions. H.R. Rep. No. 1341, 94th Cong., 2d Sess. 32 


(1976). 
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22. TSCA authorizes the EPA to prohibit “the manufacturing, processing, or 


distribution in commerce” of a chemical substance for a particular use or uses. 15 U.S.C. 


§ 2605(a)(2)(A)(i). 


23. Lead used in shot, bullets, and fishing sinkers are “chemical substances” 


falling within the regulatory scope of TSCA.  Except as provided in subparagraph (B), 


the term “chemical substance” means “any organic or inorganic substance of a particular 


molecular identity, including (i) any combination of such substances occurring in whole 


or in part as a result of a chemical reaction or occurring in nature and (ii) any element or 


uncombined radical.” 15 U.S.C. § 2602(2)(A).   


24. It is indisputable that lead is a chemical substance.  Most other uses of 


lead, such as lead-based paints, plumbing pipe and fixtures, and leaded gasoline, are 


already subject to strict regulation.  In January 2008, EPA added lead and lead 


compounds to its Priority Testing List, requiring certain manufacturers to submit 


unpublished health and safety reports to the EPA. 40 C.F.R. 716.120.  Automobile wheel 


balancing weights will be phased out with an EPA proposed rule scheduled for 2011.  


Manufacturers of consumer products intended for use by children who also manufacture 


lead or lead compounds are required to report certain health and safety data to the EPA.  


However, there is still currently no specific regulation of lead shot, bullets, and fishing 


sinkers under TSCA.   


25. Certain chemical substances are excluded from the definition of 


“chemical substances” for the purpose of regulation under TSCA.  “Any article the sale 


of which is subject to the tax imposed by section 4181 of the Internal Revenue Code of 


1986” is excluded from regulation under TSCA. 15 U.S.C. § 2602(B).  Section 4181 of 


the Internal Revenue Code establishes excise taxes for shells and cartridges. 26 U.S.C. § 


4181.   


26. Shells and cartridges are manufactured products that consist of several 


component parts, inter alia shot and bullets, that are themselves separately manufactured 
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and sold and then assembled together to make ammunition.  Shells and cartridges are not 


defined under TSCA. 


27. The Internal Revenue Service has clarified items that are not included as 


part of the excise tax of shells and cartridges.  In 1968, eight years prior to the passage of 


TSCA, the Internal Revenue Service in a Revenue Ruling stated, “The manufacturers 


excise tax imposed upon sales of shells and cartridges by section 4181 of the Internal 


Revenue Code of 1954 does not apply to sales of separate parts of ammunition such as 


cartridge cases, primers, bullets, and powder.” IRS Rev. Rul. 68-463, 1968-2 C.B. 507 


(emphasis added).  This ruling has been confirmed by subsequent administrative 


decisions. (See, for example, Fed. Tax Coordinator ¶ W-2911(2d.)).  


28. This IRS ruling, along with the legislative history of TSCA, makes clear 


that the component parts of ammunition, namely shot and bullets, may be regulated as 


chemical substances under TSCA. 


29. The House legislative committee responsible for authoring TSCA makes 


clear that it intended that the EPA regulate components in ammunition:  
 


Although the language of the bill is clear on its face as to the exemption 
for pistols, revolvers, firearms, shells, and cartridges, the Committee 
wishes to emphasize that it does not intend that the legislation be used as a 
vehicle for gun control. Consequently the Administrator has no authority 
to regulate ammunition as an unreasonable risk because it injures people 
when fired from a gun. However, the Committee does not exclude from 
regulation under the bill chemical components of ammunition which could 
be hazardous because of their chemical properties. 


 


30. The Senate Report of TSCA also indicates that it intended EPA regulate 


components in ammunition, noting under TSCA that while “chemical substance” does 


not include ammunition, it is only “to the extent subject to taxes imposed under § 4181 of 


the Internal Revenue Code.”  


31. Section 21 of TSCA provides for citizen’s petitions which may request 


that the EPA initiate proceedings to issue, amend, or repeal rules promulgated under 


TSCA. 15 U.S.C. § 2620(a).  The Administrator shall either grant or deny the petition 
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within 90 days.  If the Administrator grants the petition, the Administrator shall promptly 


commence an appropriate proceeding.  If the Administrator denies the petition, the 


Administrator shall publish in the Federal Register the reasons for the denial.  If such a 


petition is denied, the petitioner may bring a civil action in a district court and is entitled 


to a de novo judicial review of the entire petition. 15 U.S.C. § 2620(b)(4)(A)-(B).    


FACTUAL BACKGROUND 


A. Toxicity of Lead 


32. Lead is toxic to organisms, even at very low levels, and has lethal and 


sublethal effects at higher levels.  It is a cumulative metabolic poison affecting a large 


number of biological functions including reproduction, growth, development, behavior 


and survival.  Even low levels of exposure to lead can cause neurological damage, and 


there may be no safe level of lead in the body tissues of fetuses and young.  Despite this 


knowledge, lead continues to be used in manufactured products, many of which are 


sources of toxic lead exposure to wildlife and to human beings. 


33. Lead ammunition is used in hunting and may directly or secondarily 


expose wildlife to lead, and deposit bioavailable lead into the environment.  Despite the 


ban on lead shot for waterfowl hunting, large amounts of spent lead ammunition continue 


to be deposited in the environment through hunting of big game, upland species, 


furbearers, and from predator control activities. 


34. Significant amounts of lead end up in aquatic environments from lost or 


discarded fishing tackle, including lures, sinkers, weights, and a variety of fishing traps 


and nets.  The EPA estimated in 1994 that 450 million toxic fishing sinkers containing 


lead or zinc are produced each year and potentially entering the environment. 


35. There is extensive documentation showing that lead shotgun pellets and 


lead fishing tackle accumulate in both aquatic and terrestrial habitats, where animals 


encounter and ingest these lead items, often mistaking them for food, grit or bone 


fragments.  More than 130 species of animals (including mammals, upland birds, raptors, 


waterfowl, amphibians and reptiles) have been reported in scientific literature as being 
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exposed or killed by ingesting lead shot, bullets, bullet fragments, fishing tackle or prey 


contaminated with lead ammunition.   


36. Particularly susceptible are avian scavengers that encounter lead in 


carcasses left in the wild, in gut piles (viscera) from animals cleaned in the wild, and in 


wounded prey species that survive hunting and carry lead ammunition in their bodies.  


Sensitive species such as bald and golden eagles and endangered California condors are 


frequently killed by lead poisoning or suffer chronic sublethal effects of lead poisoning 


from scavenging meat containing lead fragments from ammunition. 


37. Ducks, geese and swans have received protection from hunting sources 


of lead poisoning since 1991 by a federal requirement to use only nontoxic shot for 


hunting waterfowl, but similar restrictions in terrestrial habitats are scattered and 


localized. Data now show that over 75 terrestrial species of birds are known to be 


poisoned by spent lead from ammunition.  Mourning doves are particularly susceptible to 


ingesting lead shot pellets, and lead poisoning may kill as many as 20 million doves per 


year in the United States.  Lead fishing sinkers and jigs continue to cause the needless 


deaths of waterfowl species such as trumpeter swans, ducks, geese and loons. 


38. Lead can act as a neurotoxin, and numerous studies indicate that blood 


lead concentrations even below 10 micrograms per deciliter can have adverse 


developmental effects on intellectual functioning and social-behavioral conduct in 


humans.  Human fetuses and young children are particularly sensitive to even low levels 


of lead exposure and can easily suffer permanent neurological damage.  Clinicians now 


assert there is no safe level of lead in the body tissues for fetuses and young children. 


39. Hunters who use lead bullets are at risk of lead poisoning in several 


ways.  One exposure mechanism is inhalation of airborne lead created by friction from 


lead slugs against the gun barrel, whereby inhaled lead enters the bloodstream.  Hunters 


are also exposed to lead residue ingestion when they handle lead bullets. 


40. The most serious risk of exposure for humans is from accidental 


ingestion of lead shot pellets or lead bullet fragments in meat.  Health effects in human 
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beings following ingestion of whole lead shot pellets have been reported in many cases, 


and ingestion of meat tissues containing minute flakes or fragments of metallic lead from 


the passage of lead shot or lead bullet fragments through the tissues is also possible. 


41. For example, in a highly publicized recent case, packets of venison shot 


with lead ammunition and donated by hunters to feed the hungry tested positive for lead 


contamination.  Fifty-nine of 100 randomly sampled packages of meat had one or more 


visible lead fragments.  Venison donation programs operate in all 50 states, and are 


estimated to provide a total of approximately 10 million meals. 


42. Ammunition and sinker manufacturers now market a wide variety of 


non-lead, nontoxic bullets, shotgun pellets and fishing tackle that can replace lead 


projectiles and weights.  There is no technological or commercial reason why nontoxic 


ammunition and fishing tackle with comparable effectiveness should not be substituted 


for their lead counterparts.   


43. In fact, several states have mandated nontoxic shotgun ammunition for 


upland game bird hunting, and states in the Northeast have begun to require non-lead 


fishing weights and lures in an effort to protect loons and other wildlife.  However, those 


states with only a partial ban, such as California’s requirement for big game hunting with 


nontoxic ammunition within the eight-county range of California condors, continue to 


have high rates of lead poisoning in wildlife. 


44. The EPA has long held that whenever a toxic substance customarily 


used in the manufacture of commercial products can be replaced by a nontoxic substitute, 


articles made of the toxic substance should be removed from the market.  All shot and 


bullets and fishing sinkers containing lead could economically be replaced with effective, 


nontoxic alternatives.  


B. Petition to ban lead in shot, bullets, and fishing sinkers 


45. On August 3, 2010 Plaintiffs submitted to the EPA a petition requesting 


rulemaking to prohibit the manufacture, processing, and distribution of lead shot, bullets, 


and fishing sinkers under the TSCA.   







 


Complaint for Declaratory and Injunctive Relief  Page 11  


46. The Petition presents strong evidence that lead shot, bullets, and sinkers 


pose an unreasonable risk to health and the environment and that the risk cannot be 


prevented through action under other federal laws. 


47. The Petition identifies commercially available alternatives to lead rifle 


bullets, rimfire bullets, shotgun pellets, fishing sinkers, and jigs containing lead.  It 


acknowledges that not all products available in lead are currently available as nontoxic 


alternatives, but it also shows that the demonstrated technology indicates that all products 


could be produced in non-toxic alternatives within a short period of time if manufacturers 


are provided a transition period for expanding upon current designed and stocks of 


ammunition and fishing gear.  


48. In an undated memo issued sometime after August 3, 2010, the EPA 


authorized the posting of a docket EPA-HQ-2010-0681, authorizing posting documents 


to the docket, and opened the docket for public comment from August 3 – October 31, 


2010.  EPA did not publish a notice of this action in the Federal Register and did not 


notify Plaintiffs. 


49. On August 18, 2010, the EPA sent Plaintiffs a letter confirming it 


received the Petition and stating that if it denied the Petition, it would publish the reasons 


for the denial in the Federal Register. 


50. On August 27, 2010, the EPA sent a letter to the Plaintiffs stating it was 


denying “the first request,” referring to Plaintiffs’ request to regulate lead shot and 


bullets, citing a “lack of authority to regulate lead in bullets and shot under TSCA.” 


51. On August 30, 2010, the EPA changed the comment deadline from 


October 31, 2010, to September 15, 2010.  EPA did not publish a notice of this action in 


the Federal Register and did not notify Plaintiffs. 


52. On September 24, 2010, the EPA published its reasons for the denial of 


the Plaintiffs’ request to regulate lead bullets and shot in the Federal Register. Lead 


Ammunition and Fishing Sinkers: Disposition of TSCA Section 21 Petition, 75 Fed. Reg. 


58377-58378 (Sept. 24, 2010). 
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53. On November 4, 2010 the EPA notified Plaintiffs it was denying the 


request to ban lead fishing sinkers, claiming the action is not necessary to protect against 


an unreasonable risk of injury to health or the environment, and that the Petition does not 


demonstrate that the action requested is the least burdensome alternative to adequately 


protect against the concerns. 


54. On November 17, 2010, the EPA published notice of its denial of the 


request to ban lead fishing tackle in the Federal Register. Lead Fishing Sinkers; 


Disposition of TSCA Section 21 Petition, 75 Fed. Reg. 70246-70248 (Nov. 17, 2010).     


CAUSE OF ACTION 


(TSCA Citizen’s Petition Denial) 


55. Plaintiffs re-allege, as if fully set forth therein, each and every allegation 


contained in the preceding paragraphs.   


56. As detailed above, the Petition provided a reasonable basis to conclude 


that the issuance of a rule to prevent the poisoning of wildlife by lead shot, bullets and 


fishing tackle is necessary to protect health and the environment against an unreasonable 


risk of injury.  Also, as shown above, the EPA has the authority under TSCA to issue 


such a rule.  The EPA wrongfully denied the Petition and failed to give any adequate 


reason for doing so. 


57. TSCA provides that if a petitioner demonstrates to a court by a 


preponderance of evidence that there is reasonable basis to conclude that the issuance of 


such a rule or order is necessary to protect health or environment against an unreasonable 


risk of injury, then the court shall order the defendants to initiate the petitioned action. 15 


U.S.C. § 2620(4)(B)(ii).    


58. Therefore, Plaintiffs are entitled to a de novo judicial review of the 


TSCA Petition.  


REQUEST FOR RELIEF 


Wherefore, Plaintiffs respectfully request relief as follows: 
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1. On the Claim for Relief, that the Court order the EPA to initiate the 


petitioned action, namely to develop and implement regulations to prevent poisoning of 


wildlife by spent lead shot, bullets and lead containing fishing tackle.  


2. On the Claim for Relief, for costs incurred herein, including reasonable 


attorneys’ fees; and  


3. For all such other equitable or legal relief that the Court considers just 


and proper.  


 


 


      Respectfully submitted, 


 


Dated:  November 23, 2010   ________________________________ 
William J. Snape, III (DC Bar No. 455266) 
CENTER FOR BIOLOGICAL DIVERSITY 
5268 Watson Street, NW 
Washington, DC 20016 
Telephone: 202-537-3458 
Telephone: 202-536-9351 
Facsimile: 415-436-9683 
billsnape@earthlink.net 
 
Jaclyn Lopez (Cal. Bar No. 258589) (pro 
hac vice pending) 
Adam Keats (Cal. Bar No. 191157) (pro hac 
vice pending) 
CENTER FOR BIOLOGICAL DIVERSITY 
351 California St., Suite 600 
San Francisco, CA 94104 
Telephone: 415-436-9682 
Facsimile: 415-436-9683 
jlopez@biologicaldiversity.org 
akeats@biologicaldiversity.org 
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Executive Summary 
 


This study assesses potential economic impacts to renewable energy and wood biomass markets and 


regional impacts on the production of renewable energy to meet national energy goals associated with 


EPA’s final Prevention of Significant Deterioration (PSD) and Title V Greenhouse Gas Tailoring Rule 


(Tailoring Rule).  The stated intent of the Tailoring Rule is to reduce the number of facilities required to 


obtain New Source Review and Title V operating permits under the Clean Air Act based on greenhouse 


gas (GHG) emissions.  However, the rule discourages capital investment in wood-based renewable 


electricity generation through two mechanisms.  First, the rule treats carbon emissions from biomass 


combustion identically to fossil fuels emissions, thereby expanding the rule’s reach to include fuel 


sources previously considered to not emit net carbon.  Second, EPA’s permitting process under the 


Tailoring Rule places three discrete economic burdens on regulated entities:  1) costs associated with 


obtaining permits; 2) increased capital costs for facility investments due to delays while obtaining 


permits; and 3) costs associated with technology requirements, such as Best Available Control 


Technology (BACT).  


 


Key conclusions of the analysis include: 


 


I.  Economic Impacts on the Renewable Energy and Biomass Markets 


 


Nationwide the Tailoring Rule captures in the PSD permitting program 87% of the currently operating 


and announced wood-to-electricity projects and 92% of cogeneration facilities at forest products mills in 


the continental US.  Of these projects and facilities, the Tailoring Rule puts 134 projects directly “at-


risk” for cancellation or delays with the following impacts by the year 2021:  


 


 5,384 fewer MW of renewable electricity generation in the US; 


 11,844 to 26,380 fewer renewable energy jobs; 


 $18.0 billion fewer dollars of capital investment in renewable electricity generation; and 


 53.8 million tons of wood biomass per year removed from the renewable energy marketplace. 


 


Economic modeling indicates that a 10% increase in capital and variable costs associated with 


compliance technologies can reduce an independent power producers’ ability to pay for wood raw 


material by 40-45%, assuming the producer is seeking to avoid increasing kilowatt hour costs.  Such 


costs often determine the economic viability of a project.  For example, year-to-date public information 


confirms that 23 developing projects representing 1,519 megawatts of potential electrical capacity have 


delayed plans, are on hold, or have idled.  Reasons cited by project developers for delayed plans or 


closures include low electricity prices/market conditions, uncertainty surrounding federal policies, such 







3 


 


as the Tailoring Rule1 (including extended permitting timelines and other administrative requirements2), 


state-level RPS guidelines and difficulties securing financing. 


 


II. Regional Impacts on Renewable Energy Production 


 


State-level analysis and projections of renewable energy generation through 2021 indicate up to 19 


states would fail to satisfy a national renewable energy target of 15% notwithstanding the impacts of 


the Tailoring Rule. Because of the Tailoring Rule’s potential to delay or stop the development of 


woody biomass electricity projects, up to 30 states would fail to meet a 15% renewable target in 2021 


if the Rule is implemented in its present form.  Investment delays or curtailments in wood electricity 


projects under the Tailoring Rule will create particular challenges for states located in wood-rich regions 


with limited renewable energy options3—such as the South and Northeast—to meet any national 


renewable energy goal.  


 


About Forisk Consulting 


 


Forisk provides research and educational services to executives and analysts making decisions related to 


timber REITs, timberlands, and wood-using energy and manufacturing facilities.  Forisk specializes in 


understanding and quantifying local wood and timber markets throughout the United States. 


 


About the National Alliance of Forest Owners (NAFO) 


 


NAFO is an organization of private forest owners committed to advancing federal policies that promote 


the economic and environmental values of privately-owned forests at the national level. NAFO 


membership encompasses more than 79 million acres of private forestland in 47 states.  Working forests 


in the U.S. support 2.5 million jobs.   


                                                           
1
 Other federal policy concerns cited include the uncertainty of federal energy legislation and EPA’s Boiler MACT 


regulation. 
2
 EPA estimates that applying for and obtaining a PSD permit costs approximately $84,500 per applicant in 


administrative costs alone and applying for and obtaining a Title V permit costs $46,350. These estimates are likely 
low because of the novelty of GHG permitting. 
3
 A number of western states, for example, derive a significant amount of energy credited toward state renewable 


energy standards from hydropower. 
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Introduction 
 


This study assesses potential economic impacts to renewable energy and wood biomass markets and 


regional impacts on the production of renewable energy to meet national energy goals associated with 


the Environmental Protection Agency’s (EPA) final Prevention of Significant Deterioration (PSD) and Title 


V Greenhouse Gas Tailoring Rule (Tailoring Rule).  The Tailoring Rule creates disincentives to invest in 


and expand renewable energy capacity associated with wood-to-electricity generation.   As written, the 


Tailoring Rule treats biomass carbon emissions as identical to fossil fuel emissions without considering 


the net impact of the biogenic carbon cycle.  In addition, the rule fails to specify the guidelines, costs and 


technologies required to quantify compliance, satisfy obligations with the PSD permitting program, and 


secure financing to advance renewable energy project development.  The purpose of this research is to 


estimate potential costs at the project and economic levels using explicit and verifiable assumptions and 


analysis and to determine associated state and regional impacts on renewable energy production 


capability toward national renewable energy goals. 


 


The EPA’s Tailoring Rule concerns two Clean Air Act stationary source permitting programs:  the 


Prevention of Significant Deterioration (PSD) pre-construction permit program and the Title V operating 


permit program.  PSD pre-construction permits must be obtained before constructing or modifying a 


major source of air pollutants, and require the covered source to adopt the Best Available Control 


Technology (BACT) for each regulated pollutant it emits.  Title V operating permits must be held by each 


major source of air pollutants, and must catalog emissions standards to which the source is subject.  


Whether a source qualifies as “major” depends on whether it emits quantities of a pollutant over certain 


thresholds, prescribed by the Clean Air Act and agency regulations.  The purpose of EPA’s Tailoring Rule 


was to prescribe the thresholds for emissions of carbon dioxide and five other greenhouse gases, which 


EPA will be adding to these permitting programs on January 2, 2011. 


 


Implementation of the Tailoring Rule as released includes two primary phases: 


 Phase 1:  as of January 2011, facilities already subject to New Source Review and Title V permitting 


for emitting other pollutants will be required to include GHG considerations in permit applications if 


they increase emissions by 75,000 tons or more per year of carbon dioxide equivalent.4   


 Phase 2:  effective July 2011 and through June 30, 2013, Tailoring Rule requirements will cover (1) 


new construction projects that emit in excess of 100,000 tons per year GHG and (2) existing facilities 


that increase GHG emissions by at least 75,000 tons per year, whether or not these facilities trigger 


permitting for emitting other pollutants.  Facilities emitting at least 100,000 tons per year of GHG 


will also be required to account for these emissions in Title V Clear Air Act operating permits.5 


 


                                                           
4
 Corresponds to 7.5 to 15 MW of electrical generation, depending on fuel types and efficiency. 


5
 Emissions of 100,000 tons per year of GHG correspond to 10 to 20 MW of electrically generation or 100 to 195 


MMBtu per hour (depending on fuel type and efficiency).  The “carbon dioxide equivalent” approach under the 
rule captures other greenhouse gases such as nitrous oxide (N2O) and methane (CH4). 
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EPA estimates that, between July 2011 and June 2013, 550 sources will be required to obtain operating 


permits for the first time due to GHG emissions.  EPA expects approximately 900 new projects and 


facility modifications per year will require New Source Review permitting due to GHG emissions. A 


number of industry groups have challenged the Tailoring Rule and other GHG policies adopted by EPA in 


federal court.  These groups dispute the EPA estimates as overly conservative. 


 


The final Tailoring Rule, for the first time in US policy, treats carbon emissions from biomass combustion 


the same as fossil fuel combustion in assessing the thresholds.  The established domestic and 


international practice is that carbon dioxide emissions from biomass combustion are not counted 


toward regulatory thresholds, because such emissions do not raise global concentrations of carbon 


dioxide.  The logic is that all plant materials are ultimately derived from carbon dioxide drawn from the 


atmosphere by growing plants.  When plant biomass materials are burned, the carbon dioxide emitted 


contains the same carbon that was sequestered by the plant feedstock.  Thus, the combustion of 


biofuels does not result in net carbon dioxide emissions; rather it is part of a natural carbon cycle that is 


typically considered “carbon neutral.”   


 


In setting new thresholds for emission of carbon dioxide under the PSD and Title V programs, EPA’s 


proposed Tailoring Rule maintained the government’s traditional position of not counting carbon 


dioxide emissions from biomass combustion.  However, in the final Tailoring Rule, EPA reversed this 


policy and provided that CO2 emissions from biomass combustion would count toward the rule’s 


applicability thresholds for the PSD and Title V permitting programs.  See 75 Fed. Reg. 31,514 (Jun. 3, 


2010).  EPA further declared for the first time that it would count CO2 emissions from biomass 


combustion toward the PSD and Title V thresholds, without regard to the carbon sequestration 


occurring in the natural carbon cycle, beginning on January 2, 2011, when GHG permitting begins. 


 


Compliance costs of Tailoring Rule requirements for regulated facilities. EPA’s permitting process for 


GHG imposes extensive permitting and Best Available Control Technology (BACT) compliance 


requirements.  Using data on the current PSD program, EPA estimates that applying for and obtaining a 


PSD permit costs approximately $84,500 per applicant in administrative costs, and delays the onset of 


construction by a year.  Tailoring Rule, 75 Fed. Reg. at 31,534–35.  Similarly, EPA estimates that applying 


for and obtaining a Title V permit costs $46,350.  Id. at 31,563.  These estimates are likely low because of 


the novelty of GHG permitting.  More importantly, EPA BACT requirements, which the agency has not 


yet specified for biomass energy emissions, could have significant cost implications associated with 


technology requirements and permitting delays.  EPA stated that the unprecedented nature of GHG 


permitting means it may take longer to “develop control recommendations” (i.e. BACT) and to respond 


to “comments from various stakeholders, *and+ from citizens groups to equipment vendors, who will 


seek to participate in the permit process.”  75 Fed. Reg. at 31,540.  The uncertainty surrounding these 


recommendations further discourages capital investment and increases overall project costs. 


 


Renewable energy benchmark for conducting economic impact analysis.  The United States does not 


yet have a nation-wide standard requiring a certain percentage of electricity from renewable sources, 


although Congress has considered several approaches to such a standard (see Appendix 1 for details).  
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While the future of federal policy remains uncertain, renewable energy targets enjoy bi-partisan 


Congressional support, and the White House has publicly stated support of renewable energy standards 


generally.6  To provide context for how the Tailoring Rule could slow the development of renewable 


energy projects, this analysis benchmarks results against a 15% national renewable energy target by 


2021, as well as an 11% target implied should utilities improve their energy efficiency.7   


Project Analysis 
Forisk estimated potential carbon dioxide emissions of announced and operating woody biomass power 


plants to determine which projects could be affected by the Tailoring Rule (Appendix 2 summarizes the 


methodology.) This analysis does not estimate emissions of the other five greenhouse gases regulated 


by the Tailoring Rule including nitrous oxide, methane, hydrofluorocarbons, perfluorocarbons, and 


sulfurhexafluoride, if they are not reported to the EPA.8 Potential GHG emissions at bioenergy projects 


could be higher than estimated. 


 


Figure 1 identifies the number of operating and announced wood-to-electricity projects that could be 


covered by the regulatory requirements proposed under the Tailoring Rule for GHG emissions.  The 


baseline biomass project data (the “Bio Plant/Co-Fire” columns in Figure 1) originates from Forisk’s 


Wood Bioenergy database, which tracks operating and announced wood bioenergy projects in the 


continental United States.  Of the 434 projects in that database, 208 (48%) are electricity producers and 


co-firing projects ranging in size from 0.12 MW to 1,125 MW.  The Tailoring Rule directly applies to 


~87% of publicly known operating and announced wood bioenergy projects in the continental US. 


 


Figure 1. Woody biomass electricity plants affected by the Tailoring Rule9. 


Bio Plant/Co-Fire FP Industry Total Bio Plant/Co-Fire FP Industry Total


Operating 64 125 189 55 115 170


Under Construction 9 2 11 6 2 8


In Development 134 17 151 119 15 134


Unknown 1 1 1 1


Total 208 144 352 181 132 313


Status
Total Affected by TR


 
Note: assumes projects with CO2 emissions 100,000+ tons/year are impacted and assumes that power plant upgrades or 


additions to existing facilities that will increase carbon dioxide emissions by 75,000+ tons/year are impacted. 


Source: Wood Bioenergy US (2010), eGRID (2005). 


 


In addition to biomass power plants, the Tailoring Rule affects biomass cogeneration projects at forest 


products manufacturing facilities (the “FP Industry” columns in Figure 1). The EPA estimates that 386 


                                                           
6
 During the November 4, 2010 White House briefing, Press Secretary Robert Gibbs noted, “There’s been bipartisan 


support and bipartisan proposals for things like the renewable-electricity standard…..” 
7
 Target in Renewable Electricity Promotion Act of 2010 (Bingaman-Brownback Bill), a stand-alone bill for 


establishing a national RES.  Bill allows utilities to meet targets in part by improving energy efficiency up to 26.7%. 
8
CO2e emissions are calculated from reported values of nitrous oxide and methane as reported in EPA’s eGRID 


database. 
9
 Includes operating projects and announced that are expected to be operational by 2020. 
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pulp and paper manufacturing facilities operate in the US (2010). GHG emissions from these facilities are 


sourced from the combustion of on-site fuels and as by-products of the manufacturing process or 


wastewater treatment. The EPA states that “almost all direct GHG emissions from pulp and paper 


manufacturing are the result of fuel combustion, and CO2 emissions from stationary fuel combustion 


represent the majority of GHG emissions from pulp and paper mills.” Cogeneration plants at industrial 


sized sawmills (100 MMBF a year or more) are also subject to the Tailoring Rule. The capacities of the 


sawmill cogeneration projects evaluated ranged from 2.5 MW to 72.9 MW, with an average of 20.2 MW. 


 


Forest products mills (pulp/paper facilities and sawmills) with corresponding power plants in EPA’s 


eGRID database and projects in Wood Bioenergy US totaled 144 mills in the US (Figure 1). Of these 


cogeneration facilities, 132 do or are expected to generate 75,000 tons or more per year of GHG 


emissions10.  The Tailoring Rule directly applies to ~92% of cogeneration plants at forest products mills 


in the continental US that use wood as a raw material. 


Economic Analysis 
This economic analysis of potential impacts from the Tailoring Rule includes: 


1. Potential effects on capital allocation and renewable energy jobs from delaying or canceling 


projects at risk; 


2. Quantitative wood-electricity cost model ; and 


3. Qualitative assessment of project delays related to regulatory concerns.   


The capital allocation analysis quantifies potential impacts on jobs, renewable energy capacity, wood 


demand and investment from increasing the costs and risks of moving forward with announced, pre-


construction wood electricity projects.  The cost model assesses the economic implications from 


increasing capital (fixed) and operating (variable) costs on wood-to-electricity projects from increased 


permitting timelines and from complying with potential BACT requirements under the GHG Tailoring 


Rule.  The project delay assessment documents instances and potential trends associated with investor 


and firm responses to perceptions and concerns of regulatory actions associated with developing 


additional renewable energy capacity in the US. 


 


Direct economic impacts on potential wood-consuming electricity projects from Tailoring Rule 


compliance would flow through to per unit costs of generating biomass power from increasing fixed and 


variable costs at the project level.  However, current guidance from the EPA does not include specifics 


regarding what constitutes compliance or BACT to control GHG emissions for various boiler and project 


types.  This raises two questions for developing and upgrading wood-consuming projects: 


1. What could be the impact on foregone capital investment and renewable jobs from canceling or 


delaying renewable energy projects currently in development?  


2. What could be the magnitude of potential economic impacts on projects from complying with 


BACT, given that the specific technological standards have yet to be determined? 


 


                                                           
10


 Expressed as carbon dioxide equivalent (CO2e). 







8 


 


To answer the first question, we screen stand alone wood-to-electricity projects, wood co-firing 


projects, and wood cogeneration projects at forest industry mills across the US to identify projects that 


are “at risk” for cancelation or delays by satisfying the Tailoring Rule.  We used the list of announced and 


operating projects in Wood Bioenergy US as the baseline.  In short, pre-construction, idled and closed 


plants were classified as “at risk”, while operating and projects under construction were assumed to 


advance, regardless of Tailoring Rule implications.  Appendix 3 details the assumptions behind 


identifying projects that are at risk.  Figure 2 summarizes the potential magnitude on wood purchases of 


reducing investment in known and announced wood-to-electricity projects in the US. 


 


Figure 2. Wood Consumption for Electricity At Risk via Tailoring Rule, 2010-202111 
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Source: Forisk Consulting, Wood Bioenergy US. 


 


Tracking and evaluating the progress of wood bioenergy markets and projects over time remains 


challenging for investors and legislators.  Forisk developed a wood bioenergy market screening 


methodology to assess project viability, and documented this method in a white paper published by the 


National Alliance of Forest Owners (Mendell and Lang 2010).  The basic methodology for the screen 


relies on two criteria for wood-consuming projects: 


 Technology: projects that employ currently viable technology pass the technology screen.  These 


include pelletizing technology and wood-to-electricity projects.   


 Status: projects that are operational, under construction, or received or secured two or more 


necessary elements for advancing towards operations pass the status screen.  


 


                                                           
11


 The figure contains announced and operating facilities in the Wood Bioenergy US database. Includes announced 
expansions at pulp/paper and sawmill cogeneration facilities. Operating pulp/paper and sawmill cogeneration 
facilities are generally excluded. 
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Of the 244 electricity plants and projects in the Wood Bioenergy US database and included in Figure 2, 


134 (55%) are at risk.  Of the 134 projects at risk, 59 pass Forisk’s screening methodology for identifying 


viable projects.  This analysis includes both the projects that pass Forisk’s screening process and those 


that do not, because uncertainty regarding compliance costs under the Tailoring Rule will factor into the 


likelihood that projects will ultimately pass the Forisk screens. 


 


The total implications from the “at risk” projects by the year 2021 include: 


 5,384 fewer MW of renewable electricity generation in the US; 


 11,844 to 26,380 fewer renewable energy jobs (of which at least 3,769 would be direct, core 


jobs); 


 $18.0 billion fewer dollars of capital investment in renewable electricity generation; and 


 53.8 million fewer tons of wood biomass consumed per year at renewable energy plants. 


To put the 53.8 million tons into context, this represents a 10-12% increment to the volume of wood 


consumed by the US forest products industry in a given year.12  Much of this additional volume would 


likely include underutilized forest or wood residues.  Appendix 4 includes a detailed breakdown of the 


economic analysis. 


 


Electricity generating capacity subject to the Tailoring Rule.  EIA projections suggest that US renewable 


energy generation from wood will total 12,730 MW in 2021 (Figure 3).  Dedicated energy plants would 


contribute nearly 30% of the renewable energy from wood while co-firing with wood represents almost 


70% of the projected renewable energy generation from wood.  The EIA projections imply that 


dedicated energy plants will add 3,065 MW of wood based energy by 2021 and new co-firing projects 


will add 8,803 MW of wood based energy by 2021, all of which is subject to be impacted by the Tailoring 


Rule.  


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


                                                           
12


 Forisk forecasts wood use by the US forest products of 534 million tons in 2020 (versus 521.9 million in 2005 and 
446.4 million in 2010).  Source: ForiskForecast. 
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Figure 3. Projections of Energy from Wood at Risk via Tailoring Rule from EIA Projections, 2010-2021 
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Source: EIA, 2010 and Forisk Consulting. 


 


At the project level, what could be the cost of BACT to forest owners and wood biomass markets?  To 


answer this question, we adapted a cost of energy model from EPA in Excel to (1) estimate the cost to 


produce electricity from wood and (2) estimate the sensitivity on per unit wood-to-electricity costs from 


increasing capital and operating costs from efforts to comply with requirements to increase efficiency or 


reduce GHG emissions.  Two boiler types were evaluated:  Stoker and Circulating Fluidized Bed (CFB).  


Appendix 5 details the inputs of the Excel model. 


 


Figures 4 and 5 summarize the model results.  Cells in yellow are model outputs.  The total $/kWh cost 


of $0.107 (10.7 cents) provides a useful benchmark in comparisons with other energy generation types.  


For example, according to EIA, average retail electricity prices in the US in 2010 through August across 


sectors (residential, commercial, industrial and transportation) were 9.91 cents per kilowatt hour, with 


prices ranging from below 5 cents to above 20 cents across sectors and states.13 


 


What could be impact on capital and variable costs for projects seeking to comply with BACT for new 


or upgraded facilities?  Discussions with forest industry managers and bioenergy industry developers 


working on boiler upgrades and new projects estimate capital and variable cost impacts of five to 20 


percent, depending on the combination of boiler types, boiler size, timelines, fuel types and quality, 


emissions control technology and variable costs.  These estimates are consistent with the wide range of 


                                                           
13


 http://www.eia.doe.gov/electricity/epm/table5_6_b.html  



http://www.eia.doe.gov/electricity/epm/table5_6_b.html
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options and costs summarized by the EPA’s October 2010 assessment of available and emerging 


technologies for reducing GHG emissions from boilers (EPA 2010). 


 


Figure 4.  Estimate of per unit electricity generation from wood. 


New, Stoker 


Boiler, Wood


New, CFB Boiler, 


Wood


Capacity (MW) 50 50


Capacity Factor (%) 75 75


Operating Hours 6570 6570


Heat Input (BTU/kWh) 12200 11350


"Overnight" Capital Cost ($/MW) 3,390,000 3,495,000


Capital Recovery Charge 10.6% 10.6%


Fixed O&M ($/MW) 88,400 91,000


Capital Recovery Required ($/MWh) 54.69 56.39


Fixed O&M Recovery Required ($/MWh) 13.46 13.85


Fuel Cost ($/MWh) 35.47 32.99


Variable O&M ($/MWh) 3.60 4.10


Total Cost ($/MWh) 107.21 107.33


Total Cost ($/kWh) 0.107 0.107  
Source of model: EPA GHG Mitigation DB 


 


Figure 5. Wood fuel cost calculation. 


Wood Fuel Cost


Stumpage ($/ton) 10


Logging & Hauling ($/ton) 15


Heat Factor (BTU/ton) 8,600,000


Total Delivered price ($/ton) 25


Cost per MMBTU ($/MMBTU) 2.91  
 


To estimate the impact on per unit renewable energy generation from wood due to increased costs, 


four progressive cost scenarios – ranging from 5% to 20% increases in capital and variable costs – are 


incorporated into the model.  Figure 6 summarizes the results of this analysis.  Per unit electricity costs 


increase about 5.6% for each 10% increase in capital and variable costs for both Stoker and CFB boilers. 


 


Figure 6. Total Wood Electricity Cost ($/kWh) by Scenario. 


Cost Scenario Stoker Boiler CFB Boiler Increase from 0.107


5% increase, Capital & Variable 0.11 0.11 2.80%


10% increase, Capital & Variable 0.113 0.113 5.61%


15% increase, Capital & Variable 0.116 0.116 8.41%


20% increase, Capital & Variable 0.119 0.119 11.21%  
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To assess the potential impact on wood markets, we model the implied impact on power generators’ 


ability to pay for wood by asking the question, “as capital and variable costs increase, what can 


renewable energy producers pay for wood (stumpage) and maintain 10.7 cents per kilowatt hour cost?”  


While results vary by boiler type, results indicate that a 10% increase in capital and variable costs could 


reduce the renewable electricity producer’s ability to pay stumpage fees to forest owners by 40-45% 


from the baseline and maintain constant kilowatt hour costs.  A 20% increase in capital and variable 


costs reduces potential stumpage payments by 85-95% per ton and still maintain constant kilowatt hour 


costs.  Figure 7 summarizes these results. 


 


Figure 7. Stumpage Price Paid to Forest Owners at 10.7 cents per KWh, $/ton 


Cost Scenario Stoker Boiler CFB Boiler


5% increase, Capital & Variable $8.00 $7.50


10% increase, Capital & Variable $6.00 $5.50


15% increase, Capital & Variable $4.00 $3.00


20% increase, Capital & Variable $1.50 $0.50  
 


These results rely on the assumed costs, conversions and technologies in the model, and would vary 


based on the specific project and wood fuel characteristics.  They also assume that maintaining static 


kilowatt hour costs is a primary objective and do not account for the impacts on reducing GHG emissions 


and the cost/benefits associated with various control technologies.  Finally, this type of analysis does not 


reflect how costs can be passed on to consumers in utility-based energy programs.  While the “ability to 


pay for wood” more directly applies to independent developers, especially as developers seek financing, 


the ability to pay for electricity clearly affects consumers.  


 


In addition to the modeled power generation costs, economic impacts may result in projects extending 


timelines or cancelling efforts due to uncertainty associated with pending regulatory decisions or the 


actual or perceived flexibility of regulations once in place.  Forisk’s tracking of operating and announced 


wood-consuming energy projects indicates that general uncertainty associated with financial markets 


and regulatory/legislative decisions significantly affect investments in wood bioenergy markets.  For 


example, as of October 26, 2010, Forisk’s database included 434 projects focused on producing wood 


pellets, electricity or liquid fuels, such as cellulosic ethanol. Based on Forisk’s screening methodology, 


270 are or are expected to be operating and consuming wood to generate energy products by the year 


2020.  


 


Pellet, cellulosic ethanol and wood-to-electricity projects face distinct challenges.  However, wood-to-


electricity projects confront most directly the uncertainty associated with pending state and federal 


legislative and regulatory decisions associated with renewable energy standards, air quality and boiler 


technologies, carbon accounting, and qualifying raw material definitions.   


 


While tracking projects, we communicate with project managers, investors and agencies.  For wood-to-


electricity projects, primary concerns over the past 20 months included (1) financing and (2) legislative 


or regulatory uncertainty.  For example, year-to-date public information confirms that 23 developing 
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projects representing 1,519 megawatts of potential electrical capacity have delayed plans, are on 


hold, or have idled. Additional firms have been impacted, but have chosen to remain anonymous.  


Reasons for delayed plans or closures include low electricity prices/market conditions, awaiting a 


federally mandated RES, awaiting the EPA Boiler MACT and Tailoring Rule decisions, extended 


permitting timelines, state-level RPS guidelines and difficulties securing financing.  


 


Over the past two months, several firms specified uncertainty associated with EPA regulations in 


delaying or cancelling potential capital investment.  Southern Company and Oglethorpe Power in 


Georgia have both delayed or extended co-fired and new construction projects.  Oglethorpe estimates a 


5% cost increase from the need to delay construction from 2014 to 2015 of a project in Warren County. 


On November 30, 2010, Xcel Energy announced the intent to stop plans to build a biomass power plant 


on the shore of Lake Superior in Ashland, Wisconsin.  The firm cited cost increases, declining costs for 


alternative energy generation options, and “considerable regulatory uncertainty at the state and federal 


level.”  In the traditional forest products sector, Anthony Forest Products decided on November 19, 


2010 not to rebuild its Atlanta, Texas sawmill, which was destroyed by fire in February.  According to the 


firm’s public statement, the board of directors based its decision on the business risk associated with 


lumber markets and EPA’s proposed rules related to the production of biomass energy. 


Regional Analysis 
This portion of the analysis evaluates current and potential renewable energy generation at the state 


and regional level to identify where in the US renewable energy development could be constrained 


through increased compliance costs under the Tailoring Rule.  The analysis utilizes two data sources: (1) 


the Annual Energy Outlook 2010, published by the Energy Information Administration (EIA), and (2) 


Forisk’s Wood Bioenergy US, which is a database of operating and announced bioenergy facilities that 


utilize wood as a feedstock. As of October 26, 2010, Forisk’s database included 434 projects focused on 


producing wood pellets, electricity or liquid fuels, such as cellulosic ethanol.   


 


The two datasets provide different views of the developing biomass energy market, both of which 


provide important points of reference. EIA projects the growth of renewable energy generation required 


to satisfy existing legislation and state energy targets (i.e. RPS requirements). EIA assumes that project 


developers will spend the capital investment needed to build new biomass plants or convert boilers to 


co-fire biomass with coal to satisfy these projections, regardless of current development activity. Forisk 


projections from Wood Bioenergy US estimate renewable energy generation from wood resources 


based on publicly-announced projects in development and plants currently operating.  Forisk projections 


are more conservative in the long run than the EIA’s projections in that Forisk only projects renewable 


energy generation from wood-using projects that have been announced (i.e. are currently in the 


pipeline) or from plants currently operating.      


 


Figure 8 summarizes EIA results of projected renewable energy generation for retail markets in the US 


(2010).  This data accounts for existing legislation and state energy targets.  EIA’s projections indicate 


the US would barely meet a 15% renewable electricity standard by 2021 given the assumed mix of 
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renewable energy types, cogeneration projects and facility expansions.  However, wood-to-electricity 


generation is expected to grow more than seven-fold by 2021 to become an increasingly critical portion 


of US renewable energy portfolio. 


 


Figure 8. Projected Renewable Electricity Generation as Percent of Total, US14 


2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021


Renewable Electricity, % of total US 11.8% 13.0% 14.1% 14.3% 14.5% 14.5% 14.6% 14.6% 14.6% 14.7% 14.8%


Renewable from Wood/related, % of total US 0.3% 0.6% 0.9% 1.0% 1.2% 1.3% 1.5% 1.6% 1.8% 2.0% 2.2%


Rewewable from Wood/related, % of renewable 2.7% 4.9% 6.1% 6.9% 8.0% 9.2% 10.0% 11.0% 12.0% 13.8% 14.8%  
 


States that lack renewable energy targets similar to those considered for federal policy are, in many 


instances, well-positioned to substantially increase electricity generation from renewable sources to 


meet such a target.  In some cases, such as in Georgia, Florida and Mississippi, states are already 


experiencing significant movement toward increased production and utilization of biomass for energy. 


State-level decisions of what energy types to pursue will depend upon available renewable resources in 


the state as well as the cost to build and operate each type of electric generating facility. To analyze 


implications at the state and regional level, this analysis projects renewable energy generation in total 


and from woody biomass by state through 2021.  Appendix 6 details the methodology. 


 


The study regions are comprised from the Forest Resource Association’s (FRA) regions outlined in Figure 


9 below and include: 


 West; 


 Lake States; 


 Appalachian; 


 Northeast; and 


 South (Southeast + South Central). 
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 EIA’s projection includes facilities whose primary purpose is to generate electricity for retail markets.  
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Figure 9. Regions Used in Study 


 
 


The state-level forecasts reveal that by 2021, 19 of the 50 states and Washington, D.C. would fail to 


meet a 15% renewable electricity target (Figure 10).  Of the 19 states, 11 would be located in the 


Appalachian region.  Because of the Tailoring Rule’s potential to delay or stop the development of 


woody biomass electricity projects, up to 30 states would fail to meet a 15% renewable target in 2021 if 


the Rule is implemented in its present form.  A stop to wood electricity development affects states in 


the South to the greatest degree.  Only three states in the South fail a 15% RES in 2021 if electricity 


generation from wood expands as projected from EIA data; this number could grow to 11 if the Tailoring 


Rule halts wood bioenergy electricity projects. The Lake States and Northeast are also affected by the 


Tailoring Rule. Two additional states in the Lake States and one state in the Northeast would fail a 15% 


RES in 2021 if the Tailoring Rule halts wood electricity project development.  Appendix 7 details the 


impacted states. 
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Figure 10. Number of States that Fail to Achieve 15% Renewable Electricity Generation, 2012-2021 
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Source: EIA, Forisk Consulting. 


 


The proposed stand-alone RES standard in the Bingaman-Brownback Bill (introduced in September 


2010) gives utilities credit for improving energy efficiency up to 26.7% of renewable goals, which results 


in an implied 11% RES target.  Figure 11 projects state-level forecasts against an 11% renewable energy 


standard.  The analysis assumes that all affected states maximize the opportunity to improve energy 


efficiency.  The results indicate that by 2021, 13 of the 50 states and Washington, D.C. would still fail to 


meet an 11% renewable electricity target.  Of the 13 states, 9 would be located in the Appalachian 


region, 3 in the West, and one in the Lake States.  Again, this number increases to 25 states under the 


Tailoring Rule given the adverse impact of the rule on project development in states that will rely on 


expanding wood biomass electricity generation to satisfy a 11% standard by 2021.  Appendix 7 details 


the impacted states. 
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Figure 11. Number of States that Fail to Achieve 11% Renewable Electricity Generation, 2012-2021 
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Source: EIA, Forisk Consulting. 


 


For states considering wood bioenergy projects, available wood for energy largely depends upon the 


location of forests. Most US forest resources are located in the South, Northeast, Northwest, and 


portions of the Lake States and Appalachia (Figure 12). While the map only shows one type of forest 


biomass, forest residues, it highlights those regions with the highest forest management activity and 


corresponding biomass energy production potential.   
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Figure 12. Forest Residue Supply, 2007 


 
Source: NREL. 


 


The projections from EIA imply that wood use for electricity generation in the US will increase from 8.6 


million green tons per year in 2009 to 127.8 million green tons per year in 2020 to satisfy renewable 


energy targets (Figure 13). These projections are independent of any assessment of the volume and 


availability of wood raw materials in the US, and the status and capacity of announced wood bioenergy 


projects.  According to Forisk projections from all projects in Wood Bioenergy US, wood consumption for 


electricity totaled 18.7 million tons per year in 2009 and this increases to 80.4 million if all projects come 


online by 2021. The two projections differ for the following reasons: (1) the methodologies differ: EIA 


projects renewable energy generation based on current legislation and state renewable energy targets 


while Forisk projects wood electricity generation based on project announcements; (2) the EIA 


projection include only retail electricity while Forisk’s projection includes all wood electricity 


announcements; (3) the EIA includes increased wood use from co-firing while Forisk does not project 


beyond current announcements. Appendix 8 details the methodology for these projections. 
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Figure 13. Estimated Wood Use by Electricity Plants, 2009-2020 
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Source: EIA, Forisk Consulting 


 


By 2021, the South is projected to consume 43.7% of the wood used for electricity generation in the 


United States (Figure 14). The West and Northeast tie for second place, each consuming 17.4% of the 


wood to produce electricity in 2021 in the US. 
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Figure 14. Estimated Wood Use by Announced and Operating Electricity Facilities in WBUS, 2009-2020. 
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Source: Wood Bioenergy US, Forisk Consulting 


 


EIA projections are based on expected levels of renewable energy capacity to satisfy state-level RPS 


standards and increases in demand.  Forisk projections are based on analysis of actual operating and 


announced projects as of October 2010.  The Forisk analysis implies that (1) regardless of the desire for 


more wood bioenergy capacity, the number and size of projects required to satisfy renewable standards 


and market expectations are not in the pipeline and (2) any policy, such as the Tailoring Rule, that slows 


the development of renewable energy will further increase the gap between renewable energy targets 


and viable renewable energy projects.   


 


The EIA outlook projects co-firing woody biomass at coal-fired power plants to be a substantial type of 


woody biomass electricity generation over the next ten years. By 2020, the EIA projects biomass co-


firing to comprise 70% of the electricity generated from woody biomass.  Forisk’s analysis indicates that 


a major shift and acceleration of capital allocation and project development would be required to 


achieve these projections.  The Tailoring Rule has the potential to halt the development of woody 


biomass electricity projects, which are projected to contribute as much as 15% of the renewable 


energy generation in the US by 2021. If the Tailoring Rule curtails or stops investment in wood 


electricity projects, then states located in wood-rich regions – the South and Northeast—will be 


particularly challenged to meet any federal renewable energy targets.  


 


Other risks exist. The EIA projections assume that woody biomass will qualify as a renewable energy 


source to satisfy state and potentially federal energy targets. The Tailoring Rule, by regulating biomass 


greenhouse gas emissions by the same standards as fossil fuels, sets a precedent for biomass to be 


considered, from an emissions standpoint, no different than coal or other fossil fuels.  
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Conclusions 
This study assesses potential economic impacts to renewable energy and wood biomass markets 


associated with the EPA’s Tailoring Rule for greenhouse gas emissions (GHG).  In its current form, the 


Tailoring Rule treats biomass combustion emissions equivalently to fossil fuel emissions, and thus 


captures biomass facilities within the PSD permitting program.  This adversely impacts compliance costs 


and the ability to secure financing and advance renewable energy project development.  Specifically, the 


Tailoring Rule could put “at-risk” 134 projects with total implications by the year 2021 of:  


 5,384 fewer MW of renewable electricity generation in the US; 


 11,844 to 26,380 fewer renewable energy jobs (of which at least 3,769 would be direct, core 


jobs); 


 $18.0 billion fewer dollars of capital investment in renewable electricity generation; and 


 53.8 million fewer tons of wood biomass consumed per year at renewable energy plants. 


 


Additionally, because of the Tailoring Rule’s potential to delay or stop the development of woody 


biomass electricity projects, up to 30 states would fail to meet a 15% renewable target in 2021 if the 


Rule is implemented in its present form.  Investment delays or curtailments in wood electricity projects 


under the Tailoring Rule will create particular challenges for states located in wood-rich regions with 


limited renewable energy options—such as the South and Northeast—to meet any national renewable 


energy goal.  
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Appendix 1: Proposed Renewable Electricity Standards (RES) 
Current and potential requirements – implemented through state “Renewable Portfolio Standards” 


(RPS) and federal “Renewable Electricity Standards” (RES) – on electricity providers provide incentives 


and drivers to pursue and build-out wood-to-electricity plants and wood-cogeneration projects.   In 2009 


and 2010, members of Congress proposed three national RES levels, which would require certain retail 


electricity suppliers to provide a minimum percentage of the electricity they sell from renewable 


energy sources.  None of these bills are expected to pass, though the RES levels in the Senate Bills have 


bi-partisan support and the White House has publicly stated support of renewable energy standards 


generally.  The three RES standards are: 


 The American Clean Energy and Security Act of 2009, also known as the Waxman-Markey Bill, 


which passed the House in June 2009.  Under the RES proposed in Waxman-Markey, utilities would 


be required to produce 6% of total electricity from renewable sources by 2012 and 20% by 2020.  


Eligible renewable sources include wind, solar, geothermal, renewable biomass, biogas and biofuels 


derived exclusively from renewable biomass, qualified hydropower commissioned after 1992, and 


marine and hydrokinetic sources.   


 The American Clean Energy and Leadership Act of 2009, also known as the Bingaman-Murkowski 


Bill, would require utilities to produce 3% of their supplies from renewable energy sources or energy 


efficiency in 2011 and 15% by 2021.  


 Renewable Electricity Promotion Act of 2010, also known as the Bingaman-Brownback Bill, 


introduced a stand-alone bill for establishing a national RES.  The RES in this bill is nearly identical to 


that proposed in the Bingaman-Murkowski Bill in 2009. Utilities could meet the standards through 


multiple ways in addition to producing the specified amount of electricity.  These alternatives 


include efficiency savings; purchase renewable energy or efficiency savings; purchase renewable 


energy credits or energy efficiency credits; or make alternative compliance payments.  In particular, 


we note that the bill allows 26.7% of the annual requirement to be met by energy efficiency and 


have incorporated this option in the analysis. 


 


Figure 15 below provides year-by-year requirements for comparison, along with the implied RES 


required assuming utilities satisfy the energy efficiency requirements. 


 


Figure 15. Proposed RES by Bill and by Year 
Bill 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021


Waxman-Markey (House) 6.0% 6.0% 9.5% 9.5% 13.0% 13.0% 16.5% 16.5% 20.0% 20.0%


Bingaman-Murkowski (Senate) 3.0% 3.0% 3.0% 6.0% 6.0% 6.0% 9.0% 9.0% 12.0% 12.0% 15.0%


Bingaman-Brownback (Senate) 3.0% 3.0% 6.0% 6.0% 6.0% 9.0% 9.0% 12.0% 12.0% 15.0%


Bingaman-Brownback (Senate) minus efficiency 2.2% 2.2% 4.4% 4.4% 4.4% 6.6% 6.6% 8.8% 8.8% 11.0%  
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Appendix 2: Methodology for Estimated CO2 Emissions 
The following methodology was used to estimate carbon dioxide emissions of biomass power plants: 


1. Wood use, in green tons per year, came from the Wood Bioenergy US database 


2. CO2 rate for wood power plants of 215.69 lbs CO2 emissions/MMBTU input heat (Manomet 2010) 


3. Heat factor of 8.6 MMBTU/ton of green wood (ORNL, Forisk Consulting) 


 


To determine the CO2 emissions of each project, in tons per year, the following formula was used: 


 


Wood use (green tons per year) * 8.6 MMBTU/ton green wood * [(215.69 lbs CO2/MMBTU)/2000 lbs per 


ton]. 


 


The following methodology was used to estimate CO2e emissions at pulp and paper mills: 


Forisk analyzed a subset of pulp and paper mills in the US. The Wood Demand Database maintained by 


Forisk includes wood-using facilities (that consume roundwood or woods chips). Facilities in the Wood 


Demand Database were matched with power plant data in the EPA eGRID database. The eGRID 


database reports greenhouse gas emissions from 2005 but omits emissions from biogenic sources as 


they were considered carbon-neutral. In cases, the unadjusted estimates of carbon dioxide emissions 


contained GHG emissions from wood sources. Reported N2O and CH4 emissions were converted to 


CO2e
15 using the methodology outlined by the EPA in its guidance on the Tailoring Rule.  Forisk 


estimated carbon dioxide emissions from wood fuels as described in above and compared the calculated 


emissions to the reported emissions. CO2e estimates of N2O and CH4 were added to the reported CO2 


values and the estimated CO2 values. The higher estimate of GHG emissions was used to determine if 


the Tailoring Rule would apply (either calculated or reported). In addition, projects were added from 


Forisk’s Wood Bioenergy US database, including cogeneration projects in development and operating 


projects not included in eGRID. Carbon dioxide emissions were estimated from wood use for these 


projects as well. 


                                                           
15


 Carbon dioxide equivalents 







25 


 


Appendix 3: Analysis and “At Risk” Methodology 
Analysis of the Tailoring Rule comprised three components: regional, project level and economic. 


 Regional analysis includes the assessment by state and five (5) core regions of the potential impacts 


of national RES standard levels.  The purpose is to identify those states and regions with the greatest 


need and “hurdles” to satisfy potential RES standards and determine those potentially impacted by 


regulations that could affect the ability to build up RES-satisfying renewable electricity capacity.  


Ultimately, this addresses the question, “how might the Tailoring Rule affect the contribution of 


wood biomass to meet future energy demand and renewable electricity requirements?” 


 Project level analysis includes the identification and screening of potential sources of bioenergy to 


identify which types, sizes and locations of projects could be most directly affected by Tailoring Rule 


standards and put “at risk” (see below). The three types of bioenergy production include (1) 


currently operating projects/boilers at forest industry pulpmills and operating biomass power plants 


50+MW in size; (2) bioenergy production at industrial sawmills16; and (3) proposed/announced 


wood bioenergy projects in the US expected to consume 50,000+ tons per year of woody biomass.   


 Economic analysis includes estimated/assumed cost impacts from Tailoring Rule compliance and 


potential effects on the build-out of future wood-to-electricity power generation capacity. These 


impacts are quantified nationally with respect to potential capital allocation to renewable energy, 


renewable electricity generating capacity, renewable energy jobs and wood biomass consumption. 


 


The methodology applied to identify and screen “at risk” projects associated with increased capital and 


variable costs from Tailoring Rule relies on specific, transparent assumptions.   


1. Assumed Tailoring Rule impacts developing projects to a greater degree than operating projects. 


2. Removed operating plants from the “at risk” group with the assumption that operating plants will 


continue to run unless the Tailoring Rule increases costs dramatically. These plants already have 


energy customers and will likely not shutter due to uncertainty with the Tailoring Rule alone. 


3. Removed plants currently under construction from the “at risk” group.  The thinking is that firms 


building plants will continue to do so and will attempt to manage Tailoring Rule compliance once 


required to renew air permits. 


4. Included all plants in the pre-construction phase as “at risk” as these projects are most likely to 


delay or be cancelled due to increased investment costs and uncertainty from the Tailoring Rule. 


5. Included all plants that are idled, shut-down, or on-hold as “at risk”. The idea is that additional costs 


or uncertainty from the Tailoring Rule will contribute to the decision to shut down or remain idled.17  


 


                                                           
16


 With respect to sawmills, we note that cogeneration plants at sawmills are viewed primarily as ways to generate 
additional cash flow, especially in markets where mill residue values decreased due to loss of customers (Anderson 
2010). This contrasts with pulp/paper mills where cogen plants reduce on-site electricity and fuel costs. Sawmills 
are not optimal customers from on-site cogen plants as they typically operate on shifts (not 24 hours), while 
pulp/paper mills run 24/7.  
17


 Examples of such projects include sawmill cogeneration efforts at Sierra Pacific, the biomass conversion at 
Southern Company’s Plant Mitchell, and projects associated with SunMark Energy and Modesto Irrigation District. 
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Assumptions applied in the “at risk” analysis could vary significantly due to situations such as: 


 If the costs to comply with the Tailoring Rule exceed estimates and expectations, some operating 


plants may choose to shut-down if they cannot finance additional investment.  This would further 


increase estimated impacts on renewable energy capacity, investment and jobs. 


 If the costs to comply with the Tailoring Rule are minimal and compliance straight-forward, many 


projects viewed as “at risk” would be considered viable.  This would reduce the projected impacts 


on capital investment, renewable energy projects and jobs. 


 Plants currently under construction may delay construction timelines to evaluate potential impacts 


of the Tailoring Rule or obtain additional financing to comply with the rule.  This would delay the 


development of renewable electricity capacity. 


 If the Tailoring Rule leads to a political decision that woody biomass does not qualify as a renewable 


fuel under a federal energy standard, then all plants under construction or in pre-construction are at 


risk.  Operating biomass plants may also shut down, sell, or change fuel type. 
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Appendix 4: Screening and Impact from At Risk Projects 
To evaluate the impacts on jobs, MW of renewable energy, and wood use Forisk used the following 


methodology: 


 Determined wood use over time of projects “at risk” by the Tailoring Rule from the Forisk Wood 


Bioenergy US database. 


 Converted wood use to MW of capacity by applying the factor 10,000 tons of wood per MW. 


 Converted wood use to core and total jobs by applying job factors for biopower developed by RISI 


(2010): 0.07 core jobs per 1,000 short tons of wood; 0.22 total jobs per 1,000 short tons of wood. 


Core jobs are directly linked to primary production, while total jobs include other aspects of the 


supply chain such as logging and wood procurement. 


 For comparison, we (1) estimated total jobs impacted using the 4.9 total jobs per MW estimate from 


the National Renewable Energy Laboratory (NREL) by Morris (1999) and (2) estimated a job factor 


per MW of electric capacity from the Biomass Power Association (BPA) (2010). According to the BPA, 


biomass generates 8,500 MW of electricity per year and employs 14,000 people. This implies a job 


ratio of 1.65 jobs per MW. The BPA estimate falls between the core and total job estimates from 


RISI, indicating that the RISI estimates represent lower and upper bounds of jobs impacted by the 


Tailoring Rule.  We report a range of jobs impacted based on the RISI and NREL factors. 


 The implied capital investment at risk by the Tailoring Rule was calculated by data in the Wood 


Bioenergy US database. The average cost of $3.43 million/MW is from all announced electricity 


projects (including CHP) from the Wood Bioenergy US database as of October 18, 2010 that include 


a capital cost estimate. As of October 2010, capital cost estimates for 41 wood to electricity projects 


were included in the database with a range from 3 MW to 100 MW of capacity. The average was 


calculated by dividing the capital cost (in million $) by the MW capacity of each project. The dataset 


includes operating and proposed projects (six of the 41 projects included are operating) and includes 


five cogeneration projects at pulp/paper mills or sawmills. Capital costs ranged from $0.77 


million/MW to $12.50 million/MW. For comparison, the capital costs estimated by the EPA in the 


GHG Mitigation Database (2010) was $3.39 million/MW for a 50 MW plant with a stoker boiler and 


$3.495 million/MW for a 50 MW plant with a circulating fluidized bed boiler. 


 To calculate the implied capital investment, the MW of at risk plants was multiplied by the average 


capital cost of $3.43 million/MW. 


 
Figure 16 outlines the detailed impacts. 
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Figure 16. Job, Capital Investment, and Wood Use Impacts from the Tailoring Rule. 


2010 2011 2016 2021


Biomass Power Plant


Tons 0 2,240,625 42,964,785 44,174,785


MW 0 224 4,296 4,417


Core Jobs 0 157 3,008 3,092


Total Jobs (RISI) 0 493 9,452 9,718


Tota Jobs (NREL) 0 1,098 21,053 21,646


Co-Fire with Coal


Tons 2,250,000 4,982,000 6,701,500 6,701,500


MW 225 498 670 670


Core Jobs 158 349 469 469


Total Jobs (RISI) 495 1,096 1,474 1,474


Total Jobs (NREL) 1,103 2,441 3,284 3,284


Cogen at Pulp/Paper


Tons 0 120,000 2,110,000 2,110,000


MW 0 12 211 211


Core Jobs 0 8 148 148


Total Jobs (RISI) 0 26 464 464


Total Jobs (NREL) 0 59 1,034 1,034


Cogen at Sawmill


Tons 90,000 600,000 850,000 850,000


MW 9 60 85 85


Core Jobs 6 42 60 60


Total Jobs (RISI) 20 132 187 187


Total Jobs (NREL) 44 294 417 417


Total at Risk


Tons 2,340,000 7,942,625 52,626,285 53,836,285


MW 234 794 5,263 5,384


Core Jobs (RISI) 164 556 3,684 3,769


Total Jobs (RISI) 515 1,747 11,578 11,844


Total Jobs (NREL) 1,147 3,892 25,787 26,380


Jobs from BPA 386 1,311 8,683 8,883


Tons pass screens 2,340,000 6,492,625 25,197,125 25,197,125


Implied Capital Investment (million $) $782 $2,653 $17,577 $17,981  
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Appendix 5: Wood Electricity Cost Model 
The core Excel model comes from the EPA GHG Mitigation Database.  It evaluates the cost to produce 


electricity from wood, absent transmission and distribution costs, from new facilities using two boiler 


types: Stoker and Circulating Fluidized Bed (CFB).  Model inputs include: 


 Capacity: plants are assumed to be 50 MW in size. 


 Capacity factor:  assumes 75% utilization. 


 Operating hours per year:  assumes 6570 (equivalent to 75% of all hours per year). 


 Heat input (Btu/kWh): higher heat rates are associated with less efficiency.  As such, the Stoker 


boiler has a higher heat input than the CFB boiler. 


 Capital cost: broken down as “overnight” capital cost on a $/MW basis 


 Capital recovery charge (%): per EPA, assumes 10.6% 


 Fixed O&M ($/MW): fixed operations and maintenance 


 Variable O&M ($/MWh): variable operations and maintenance 


 Fuel Cost ($/MWh): estimated fuel costs include four inputs: stumpage price for wood on a $/ton 


basis; logging and hauling costs on a $/ton basis18; a heat factor on a BTU/ton basis19; and the heat 


input rate of the respective boilers. 


                                                           
18


 Stumpage costs are added to logging and hauling costs to estimate the total delivered costs of the wood raw 
material.  We assume $10 per ton for longwood pulpwood and minimum hauling distances.   
19


 Heat factor conversion source is Oak Ridge National Laboratory conversions sheet, 
http://bioenergy.ornl.gov/papers/misc/energy_conv.html.  The mid-range value of 8600 BTU/dry lb is converted to 
BTU/green ton assuming 50% moisture content of green wood. 
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Appendix 6: Methodology for Projecting Renewable Energy by State 
The following methodology was used to project renewable energy by state and type through 2020: 


 National electricity (heat and power) generation forecasts were adopted from the Energy 


Information Administration (EIA) Energy Outlook for 2010 for each type of generating source. The 


EIA projections include effects of federal tax credits, state requirements for renewable electricity 


generation, and the loan guarantee program in EPACT2005 and ARRA20.  


 Most currently available (2008) state-level electricity generation profiles and volumes were 


obtained from EIA to provide a baseline and distribution of renewable energy generation across US 


regions. 


 EIA’s US-wide energy forecast was scaled down to the state level by applying forecasted growth 


rates for electricity generation by type to existing generating capacity type (both renewable and 


non-renewable) in each state through 2030. 


 Renewable electricity generation, as a percent of total electricity generation, was calculated from 


the forecasted numbers for each state and US region. 


 State-level generation was compared to RES standards outlined in the Bingaman-Brownback Bill as 


an example of a potential federal RES. 


                                                           
20


 http://www.eia.doe.gov/oiaf/aeo/electricity.html 



http://www.eia.doe.gov/oiaf/aeo/electricity.html
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Appendix 7: States that Fail Renewable Energy Targets in 2021 
 


Region State


Total Renewable 


Target (15%)


Renewable Target 


minus Efficiency (11%)


Total Renewable 


Target (15%)


Renewable Target minus 


Efficiency (11%)


Appalachian DC x x x x


Appalachian IL x x x x


Appalachian IN x x x x


Appalachian KY x x x x


Appalachian MD x x


Appalachian MO x x x x


Appalachian NJ x x x x


Appalachian OH x x x x


Appalachian PA x x x x


Appalachian TN x x x


Appalachian WV x x x x


Lake States MI x x


Lake States NE x x x x


Lake States WI x x


Northeast NH x


South AL x x


South AR x x


South FL x x


South GA x x


South KS x x


South LA x x


South MS x x


South NC x x x


South SC x x x


South TX x


South VA x x


West AZ x x x x


West NV x x


West UT x x x x


West WY x x x x


Tailoring Rule Baseline


 
Note: The column “Tailoring Rule” indicates states that fail the renewable energy target if the Tailoring Rule halts wood 
electricity development. 
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Appendix 8: Methodology for Projecting Wood-Based Renewable 


Electricity by Region 
The following methodology was used to project renewable electricity generation from wood regions in 


the US: 


 Projections are from the Annual Energy Outlook 2010. This data includes existing legislation and 


state energy targets. The data includes electricity-only and combined heat and power plants whose 


primary business is to sell electricity, or electricity and heat, to the public. By this definition 


cogeneration facilities at manufacturing facilities (such as pulp and paper mills) are excluded unless 


they sell power to the grid. Wood demand for electricity was calculated using the following 


methodology: 


1. Converted EIA projections of electricity generation by wood and other biomass in billion 


kilowatthours to megawatthours. 


2. Converted megawatthours to megawatts by dividing by 7446 operating hours per year. 


This assumes an 85% capacity factor applied to a total of 8760 operating hours (365 


days per year x 24 hours per day.) 


3. Multiplied megawatts by 10,000 green tons per megawatt to obtain wood use. 


 Forisk projections of wood demand from announced and existing bioenergy plants are from the 


Wood Bioenergy US database. Wood Bioenergy US includes wood demand at announced upgrades 


or additions to manufacturing cogeneration facilities but currently excludes most pulp and paper 


mill cogeneration. 
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July 9, 2010 
 
Mr. Tony Hayward 
Group Chief Executive 
British Petroleum 
International Headquarters 
1 St. James's Square 
London, SW1Y 4PD   
United Kingdom 
 
Dear Mr. Hayward: 
 
On behalf of the NAACP, our nation’s oldest and largest grassroots-based civil and human 
rights organization with an active presence in over 1,200 membership units, particularly 
those in Alabama, Florida, Louisiana, Mississippi and Texas, representing thousands of 
persons who have been affected by this oil drilling disaster, I urgently request a meeting 
with you to ensure all communities, including communities of color along the Gulf Coast, 
are fully restored and receive needed support and assistance from BP. 


For the past several weeks, NAACP national staff members have been on the ground in the 
affected states.  Recently, I personally visited, and among other activities, participated in a 
fly-over to view the oil spill disaster and the impact on the shorelines of Mississippi and 
Louisiana.  Moreover, I met with members of the African American, Vietnamese and Native 
American communities – including residents, business owners, elected officials, community 
based organizations, faith leaders, and others.  I witnessed their anger, fear, hopelessness 
and frustration. 


I emerged from that visit dismayed and outraged by what I heard and saw:  


 A gentleman named Darien gave testimony at a community meeting 
with tears in his eyes as he clutched the lease he signed in December 
for the shop he is on the verge of losing, because he can’t afford the 
tripled prices for crabs.  


 Chief Dardar of the Houma Nation spoke of the defilement of the land 
which defines the culture of the Houma nation.  


 


ROSLYN M. BROCK 
Chairman, Board of Directors 


               



http://www.naacp.org/
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 Byron, an African American fisherman in Plaquemines Parish, 


Louisiana, showed one of my staff members his docked boats and 
described his loss of livelihood which supports his family.  


 Organizations representing Vietnamese fishermen who have been 
fishing the waters off the coast of Mississippi describe language access 
issues and how these barriers have made Vietnamese families 
vulnerable to predatory scams and also impeded their access to the 
claims process.  
 


Throughout my visit, the following key issues emerged: 


 Workers of color tend to be assigned the most physically difficult, 
lowest paying jobs, with the most significant exposure to toxins, while 
white workers tend to be in supervisory, less strenuous positions. 


 
 Contractors of color are not receiving equal consideration for 


opportunities to participate in mitigation efforts.  
 
 Local residents who have lost their livelihoods due to the oil spill are 


not being hired on to work crews.  Instead, contractors engaged by BP 
to staff clean-up crews are busing in workers from out of state. 


 
 Workers and residents who live on the coast have reported irritated 


eyes, nausea, problems breathing, and headaches. 
 


 Cleanup workers are not being provided with protective clothing and 
masks, resulting in hospitalizations. 
 


 People who are compelled to apply for cleanup work in order to feed 
their families -- due to inadequacies of the claim process -- are forced 
to sign documents that prohibit discussion of working conditions and 
forfeit legal redress for lost livelihoods. 
 


 Community leaders are being denied access to information on the oil 
spill, particularly with respect to projections and plans are for 
mitigation.  


 
 Community organizations offering a range of support services to 


families suffering from this disaster are financially strapped -- 
impeding their ability fully to address the magnitude of the problem. 


 
We understand and appreciate that BP has been engaged in numerous efforts to 
address the oil spill and its impact on communities – including the concerns shared 
with me.  But we urge BP to take further steps, including the following actions: 
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1. Establish monitoring mechanisms and take remedial action to ensure 


that workers of color are not relegated to arduous tasks and low-paid 


positions. 


 


2. Guarantee that communities of color are awarded their fair share of 


mitigation contracts.  


 


3. Provide financial support to community based organizations that are 


assisting distressed families. 


 


I trust we will be able to meet in the very near future to discuss these and other 
recommendations, as well as to discuss how we can work together to make whole 
the families and communities that have been devastated by this tragedy.  
 
I am looking forward to your reply. 
 
Sincerely, 
 
 
Benjamin Todd Jealous 
President and CEO 
NAACP 








 


 


OBSERVATIONS OF THE GOVERNMENT OF THE 


UNITED STATES OF AMERICA TO THE INTER-


AMERICAN COMMISSION ON HUMAN RIGHTS 


REGARDING MOSSVILLE ENVIRONMENTAL ACTION 


NOW, PETITION NO. 242-05 


Introduction 


The Government of the United States (“United States”) appreciates the opportunity to 


provide the following timely
1
 Observations regarding Report No. 43/10 (March 17, 2010) on 


admissibility, and Petitioners‟ submissions, including their Second Amended Petition and 


Petitioners‟ Observations on the Government‟s Reply, dated July 28, 2008 (“Petition” or “Pet.”) 


and their Additional Observations Regarding the Merits, dated July 30, 2010 (“Additional 


Observations”).  In Report No. 43/10, the Inter-American Commission on Human Rights 


(“Commission”) ruled admissible the Petitioners‟ claims based on alleged violations of Articles 


II and V of the American Declaration on the Rights and Duties of Man (“American 


Declaration”).  The Commission declared inadmissible all other claims in the Petition, 


specifically those based on Articles I, IX, XI, and XXIII of the American Declaration.  


Petitioners in their Additional Observations
2
 ask the Commission to reconsider its decision on 


the inadmissibility of their claims under Articles I and XI, and offer additional information 


concerning the merits of their claim as stated in the Petition. 


The Petition alleges that the Petitioners‟ human rights under the American Declaration 


have been violated because laws in the United States that protect the environment, public health, 


and civil rights “fail to remedy the environmental degradation and associated health threats 


suffered by Mossville residents.”  Pet. at 29.  Petitioners assert that the conditions in Mossville 


amount to “environmental racism” because “disproportionate permitting of polluting facilities in 


the African American community of Mossville” results in “African Americans in Mossville 


bear[ing] a racially disproportionate burden of severe industrial pollution.”  Id. at 8.  These 


concerns, so expressed, are serious and warrant evaluation by responsible authorities.  And, as 


described below, the United States‟ engagement in the evaluation of those concerns is 


longstanding and ongoing.   


Petitioners‟ allegations of insufficient legal protections and government disregard of their 


concerns arise within the context of perhaps the world‟s most robust, sophisticated, and well-


supported system for the protection of the environment and public health.  The Petition ignores 


                                                           
1
 The Commission requested this submission by December 17, 2010.  See letters to the United States of August 9, 


September 8, and November 4 (all 2010). 


2
 Contrary to its title, the Petitioners‟ submission in is in part a request for reconsideration of the Commission‟s 


admissibility decision. 
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numerous aspects of this system, including the multiple avenues available under domestic 


environmental, civil rights, and tort law to remedy the conditions that they allege.  In these 


circumstances, the Commission should reject Petitioners‟ claims that deficiencies in the U.S. 


legal system violate their human rights under the American Declaration.  Thorough evaluation of 


the governing domestic legal framework and the facts concerning the Government response in 


Mossville confirms that the Commission correctly decided that the majority of the claims 


asserted in the Petition were inadmissible and, further, demonstrates that all claims should have 


been ruled inadmissible.  If the Commission nonetheless reaches the merits of any claim in the 


Petition, these Observations establish that the claims lack merit and should be denied in their 


entirety. 


The United States‟ actions to evaluate the nature and degree of the concerns presented in 


the Petition, and to determine what response is appropriate, disprove any suggestion that the 


United States has been unresponsive to the Petitioners‟ concerns.  As these Observations make 


plain, the Petition is neither complete nor accurate in its portrayal of the response of expert 


government agencies to the concerns that have been raised about Mossville or the legal 


framework within which they are being addressed.  The United States Environmental Protection 


Agency (“EPA”) is actively evaluating the Mossville area for potential remediation, investigating 


the integrity of the Mossville drinking water supply, inspecting Mossville-area facilities and 


enforcing applicable environmental requirements against them, and aggressively reaching out to 


the Mossville community in an effort to empower it and to address concerns consistent with 


federal executive “environmental justice” policies.  The Agency for Toxic Substances and 


Disease Registry (“ATSDR”), a federal public health agency, is also reaching out forcefully to 


the Mossville community through education and public health initiatives, in addition to its 


significant efforts to evaluate dioxin exposure levels and to biomonitor Mossville residents.  EPA 


and ATSDR have undertaken, and continue to undertake, these actions in conjunction with 


responsible state agencies. 


Review by this Commission of the merits of the Petition in light of such ongoing 


government action would be premature, as it would require the Commission to interpret and 


reconcile arguments about complex technical evidence that is still being gathered.  The 


Commission is also being asked to second-guess determinations made by government agencies 


with the specialized technical expertise to address these issues.  Even worse, such review would 


require the Commission to pre-judge the determinations of these agencies before they have had 


the opportunity to fully consider the evidence.   


The United States respectfully submits that the evaluation and balancing of such 


multifaceted and technical matters is properly accomplished through domestic administrative 


processes and by domestic administrative bodies with the requisite authority and scientific 


expertise.  Individuals and groups like Petitioners are able to participate in these processes and to 


obtain judicial review of their results.  The domestic mechanisms for addressing concerns such 
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as those raised by Petitioners are fair and transparent and should be accorded substantial 


deference.   


Multiple federal and state statutes and regulations require the protection of all 


environmental media (air, land, and water), apply to Mossville-area facilities, and provide 


governments and private citizens powerful mechanisms to enforce them.  These Observations 


describe numerous avenues available to Petitioners under the domestic legal system that they 


have failed to pursue and exhaust, ranging from administrative processes, to “citizen suits” 


against Mossville-area polluters and the EPA under the major federal environmental statutes, to 


challenges concerning environmental standards that they contend are legally required but have 


not been promulgated are inadequate, to “toxic tort” actions in state court against Mossville-area 


polluters.   


The Petitioners‟ contention that such remedies are neither available to them nor effective 


is belied by the fact that at least some of the Petitioners have prevailed at least four times in 


litigation against EPA, the State of Louisiana, and Mossville-area industries.  Their results have 


included:  a court setting aside an EPA air emissions standard; an EPA commitment to develop a 


new standard by a date certain; a consent decree under which EPA and the State of Louisiana are 


acting to establish stricter pollution limits for Mossville-area waters; and an approximately $44 


million civil suit settlement with Mossville-area companies that, among other things, financed 


the relocation of many Mossville residents.   


These Observations proceed as follows.  Section I describes how the United States‟ legal 


system comprehensively addresses the issues of environmental protection, public health, and 


civil rights that are raised in the Petition.  Section II describes the significant Government efforts 


that respond to concerns about environmental and public health conditions in Mossville.  Section 


III describes the Petitioners‟ failure to satisfy the requirement to exhaust the many potential 


domestic remedies available to them.  Section IV demonstrates that if the Commission reaches 


the merits, the Petitioners‟ claims under Articles II and V
3
 misstate and inaccurately characterize 


applicable human rights law, the requirements of the American Declaration, and this 


Commission‟s jurisprudence and, furthermore, do not present sufficient facts or reliable evidence 


to support a finding of a violation of the Petitioners‟ rights. 


                                                           
3
 Although the United States is prepared to dispute Petitioners‟ claims under Articles II and V on the merits, these 


claims should have been ruled inadmissible and the United States therefore requests that the Commission reconsider 


its ruling on their admissibility.  This request is appropriate, particularly as the Petitioners‟ Additional Observations 


seeks to reopen the question of the admissibility of their claims under Articles I and XI. 
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I. The Protection of the Environment, Public Health, and Civil Rights Within the 


Domestic System 


Sections II and III of these Observations describe the actions the United States has taken 


and continues to take in response to environmental concerns in the Mossville area and the array 


of domestic remedies that the Petitioners have neither pursued nor exhausted.  To help place 


those discussions in context, this Section describes in general terms the protection of the 


environment, public health and civil rights within the domestic legal system of the United States.  


That system is robust and comprehensive, consisting of relevant judicial and administrative 


mechanisms under federal and state law.  Additionally pertinent to Petitioners‟ claims are federal 


civil rights laws, federal executive policies that promote environmental justice, and rights 


existing and enforceable under the common law.
4
 


A. Statutes and Regulations to Protect the Environment and Public Health
5
 


The United States‟ legal system includes a broad array of environmental laws and 


regulations that work together to regulate activities that impact the environment and public 


health.  This system is among the most sophisticated and effective in the world.  Environmental 


regulation in the United States is based on the concept of “cooperative federalism,” whereby 


responsibilities and authorities for environmental protection are shared between the federal 


Government and the states, including Louisiana.  Although there are some differences under the 


various statutory regimes, in practice this generally means that state agencies, subject to federal 


Government approval and oversight, implement federally-established laws, standards, and 


programs.  Most commonly, state agencies serve as the primary permitting and enforcement 


authorities, while federal agencies have standard-setting and oversight responsibilities, as well as 


independent and overarching enforcement authority.  Federal and state environmental laws 


provide standards that set limits on acceptable levels of pollution, permitting systems to 


implement those standards, mechanisms to remedy environmental harm resulting from past 


actions, avenues for public participation throughout the regulatory process, and a range of tools 


                                                           
4
 By necessity, these Observations summarize and generalize with respect to relevant federal and Louisiana law in 


order to provide the Commission with a meaningful overview.  Citations to statutes and regulations are provided in 


the event the Commission seeks a more thorough analysis of the applicable provisions.  Furthermore, to the extent 


these Observations discuss or suggest potential claims and remedies that the Petitioners may have against the United 


States or its agencies (particularly in Section III infra), these Observations do not concede that any such claim would 


succeed, nor does the United States concede any alleged fact or waive any defenses it may have, jurisdictional or 


otherwise.  The United States furthermore reserves the right to present additional facts and evidence at the 


appropriate stage of these proceedings if the Commission deems any claim admissible. 


5
 For the convenience of the Commission, a Glossary of the acronyms used in this and later sections is attached at 


the end of these Observations. 
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for enforcement that are available to the federal and state governments and members of the 


public. 


Significantly, all of these statutes authorize private citizens to sue industrial facilities for 


violations of requirements under the statute, regulations, or the facility‟s permit.  Moreover, 


though there is some variation among programs, the process for issuing permits under the 


programs described below is subject to public notice, an opportunity for the public to comment 


upon and influence permit conditions, and an opportunity to challenge (administratively and/or 


in court) permits that are issued. 


Federal pollution control statutes protect human health and the environment by, among 


other things, regulating the release of pollutants into the air, land, and water.  The primary 


federal pollution control statutes in the United States are the Clean Water Act (“CWA”), 33 


U.S.C. §§ 1251-1376, which controls discharges of pollutants into U.S. waters; the Clean Air Act 


(“CAA”), 42 U.S.C. §§ 7401-7671, which regulates emissions of pollutants into the air from 


stationary and mobile air pollution sources; and the Resource Conservation and Recovery Act 


(“RCRA”), 42 U.S.C. §§ 6901-6992, which regulates from “cradle to grave” the management 


and disposal of hazardous and non-hazardous solid waste.  A fourth statute, the Safe Drinking 


Water Act (“SDWA”), 42 U.S.C. §§ 300f-300j-26, applies health-based controls to the levels of 


pollutants in water used for drinking, bathing, cooking, and other purposes and grants EPA 


emergency powers to address contamination in drinking water that may present an imminent and 


substantial endangerment to public health. 


Some federal standards under the programs described below could broadly be described 


as technology-based, as they are premised on setting numeric limits on the amount of pollution 


emanating from a facility based on reductions that can be achieved by certain control 


technologies.  Some standards are health-based (also known as “risk-based”), for instance 


drinking water standards that prohibit pollutants in drinking water above a threshold determined 


to be adverse to public health or air pollution limits beyond technology controls that take into 


account the health risks of certain hazardous air pollutants. 


The Clean Air Act regulates emissions into the air from stationary and mobile sources.  A 


central purpose of the CAA is achieving a healthful level of ambient air quality by controlling six 


specific pollutants (known as “criteria pollutants”).  The standards for these pollutants are known 


as national ambient air quality standards (“NAAQS”), are set by EPA, are monitored, and must 


be achieved by states through federally-approved state implementation plans.  42 U.S.C. §§ 


7409-10.
6
  The CAA also contains extensive requirements for toxic or hazardous air pollutants, 


whereby EPA sets national emissions standards (“NESHAPs”) for industrial categories of 


                                                           
6
 The State of Louisiana implements its CAA Air Act permitting and enforcement authority under the Louisiana Air 


Control Law.  La. Rev. Stat. Ann. §§ 30:2051 et seq. 
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stationary sources of hazardous air pollutants.  42 U.S.C. § 7412.  Several of the Mossville-area 


plants identified in the Petition are subject to federally-issued NESHAPs.  As detailed below, 


EPA is required to set standards for major sources
7
 of these pollutants that initially are based 


upon the emission control performance of the best-performing sources of these pollutants and, 


subsequently, upon the risk to public health posed by such sources. 


EPA generally sets emissions standards for the various categories of sources of hazardous 


air pollutants with reference to technologies and other mechanisms that are available to control 


emissions of those pollutants.  Id.  Standards for major sources require “the maximum degree of 


reduction in emissions of hazardous air pollutants” that EPA concludes is achievable, and are 


referred to as the “maximum achievable control technology” or “MACT.”  For example, MACT 


standards for new major sources must be at least as stringent as the pollution control level 


achieved in practice by the best controlled similar source.  42 U.S.C. § 7412(d)(3).  For existing 


major sources in a category with at least 30 sources nationwide, the standards must be at least as 


stringent as the control level achieved by the best performing 12 percent of existing sources.  42 


U.S.C. §§ 7412(d)(3)(A) and (B). 


Notwithstanding the stringency of these minimum, initial requirements, based as they are 


on the best performing sources within a category, the CAA authorizes EPA to impose even 


stricter limits after taking into account costs, energy, and non-air environmental impacts.  


Additionally, the CAA requires EPA to revisit the standards for major sources and promulgate a 


risk-based emissions standard if EPA determines after implementation of the technology-based 


standards that additional controls are required “to provide an ample margin of safety to protect 


public health.”  42 U.S.C. § 7412(f)(2)(A).
8
 


The Clean Water Act protects the integrity of U.S. waters through National Pollutant 


Discharge Elimination System (“NPDES”) permits, which limit the level of pollutants allowed in 


discharges to U.S. waters.  All discharges of pollutants into waters from pipes and similar 


                                                           
7
 A “major” source emits or has the potential to emit 10 tons per year or more of any one hazardous air pollutant, or 


25 tons per year or more of any combination of hazardous air pollutants.  Any stationary source of hazardous air 


pollutants that is not a “major” source is known as an “area” source.  42 U.S.C. § 7412(a)(1)-(2).  A different 


definition of “major” applies to sources of the six non-hazardous (i.e., criteria) pollutants subject to the NAAQS.  


Section 112 of the CAA also requires the regulation of certain area sources, as to which EPA can set MACT 


standards, as described above, or other standards based on generally available control technologies and management 


practices.  42 U.S.C. § 7412(d)(5).    


8
 The CAA also requires EPA to review NESHAPs periodically to determine whether the standards should be 


tightened further due to advancements in technologies and other hazardous air pollutant emission reduction 


approaches.  42 U.S.C. § 7412(d)(6).  The NESHAPs program also authorizes EPA to develop a health-based 


emissions standard that provides an “ample margin of safety” for sources of emissions of a limited set of hazardous 


air pollutants for which EPA has established a health threshold (i.e., a level below which harm does not occur).  42 


U.S.C. § 7412(d)(4).   
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conveyances (known as “point sources”), including from  Mossville-area facilities, are subject to 


NPDES discharge requirements.  33 U.S.C. §§ 1311(a), 1342.  EPA has set technology-based 


standards for point sources (i.e., a numeric limit on the amount of a given pollutant that can be 


discharged) as well as separate standards limiting the amount of specifically-identified toxic 


chemical discharges.  States, for their part, set further standards meant to protect a level of water 


quality that will permit particular water bodies to be used for particular purposes.  33 U.S.C. §§ 


1311(b), 1313, 1314(b), 1317.  In issuing NPDES permits, the permitting authority (usually the 


state
9
) applies technology- and water quality-based standards to establish facility-specific 


effluent limitations for the discharger receiving the permit.  33 U.S.C. §§ 1314, 1342. 


Another federal statute, the Safe Drinking Water Act, deals with contaminants in drinking 


water and ensures “that water supply systems serving the public meet minimum national 


standards for protection of public health.”
10


  Under the SDWA, the federal government 


promulgates primary drinking water regulations for public water systems targeting contaminants 


that EPA has determined may have an adverse effect on human health, and secondary drinking 


water regulations which EPA deems necessary to protect public welfare.  42 U.S.C. §§ 300f(1)-


(2).  In Louisiana, the SDWA is administered by Louisiana Department of Health and Hospitals 


(LDHH).  The SDWA requires owners and operators of public water systems, such as the 


Mossville Waterworks District No. 2, to monitor their systems for the presence of regulated 


contaminants and report monitoring results and deficiencies to the public and enforcement 


authorities.  See 40 C.F.R. § 141.32(b)(1)-(2).  EPA also has emergency authority to take a 


variety of emergency enforcement actions to address “imminent and substantial 


endangerment[s]” to public health if EPA determines that state and local authorities have not 


acted to protect the health of affected persons.  42 U.S.C. § 300i. 


RCRA is the primary federal law regulating the handling and disposal of solid and 


hazardous waste from its creation, through its transportation, to its treatment and ultimate 


disposal.  Those who generate and transport hazardous waste must manage and store these 


wastes in accordance with EPA regulations (or state regulations in authorized states
11


).  More 


extensive requirements, including the requirement to secure a permit, apply to facilities for the 


treatment, storage, and disposal (“TSD”) of hazardous wastes.  42 U.S.C. §§ 6901 et seq.  The 


permitting regulations governing TSD facilities are required to include criteria for the siting of 


such facilities “as necessary to protect human health and the environment.”  42 U.S.C. § 


                                                           
9
 The State of Louisiana exercises broad permitting and other authority under the CWA framework pursuant to its 


state law, the Louisiana Water Control Law.  La. Rev. Stat. Ann. §§ 30:2071 et seq. 


10
 H.R. Rep. No. 93-1185, at 1 (1974), as reprinted in 1974 U.S.C.C.A.N. 6454. 


11
 The State of Louisiana has implemented a permitting program according to the RCRA framework through its 


Hazardous Waste Control Law.  La. Rev. Stat. Ann. §§ 30:2171 et seq. 
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6924(o)(7).  In conjunction with the CAA, RCRA also regulates air emissions at hazardous waste 


TSD facilities.  42 U.S.C. § 6924(n).   


RCRA empowers both EPA and members of the public to seek a remedy in the federal 


courts where the handling, storage, treatment, transportation, or disposal of solid or hazardous 


waste may pose an “imminent and substantial endangerment to health or the environment,” 42 


U.S.C. §§ 6972, 6973, including situations where the hazardous pollutants have migrated from 


the permitted facility to other areas, such as residential areas.  RCRA also authorizes EPA to 


require facilities to undertake what that statute refers to as “corrective action” to address 


hazardous releases at facilities subject to RCRA, and RCRA permits must “require . . . corrective 


action for all releases of hazardous waste or constituents from any solid waste management unit 


at a treatment, storage, or disposal facility seeking a permit under this subchapter, regardless of 


the time at which waste was placed in such unit.”  42 U.S.C. § 6924(u)-(v).
 
 EPA can issue an 


order requiring such corrective action as EPA deems necessary to protect human health or the 


environment, or EPA may commence a civil judicial action for appropriate relief.  42 U.S.C. § 


6928(h).
12


 


Another federal statute, the Comprehensive Environmental Response, Compensation, and 


Liability Act (“CERCLA”, also known as the “Superfund” law), 42 U.S.C. §§ 9601 et seq., 


focuses on cleaning up environmental contamination, as opposed to regulating the release of 


pollution through permits,
13


 and is important to the government response to the alleged 


conditions in Mossville.  CERCLA gives EPA broad authority to respond to releases of 


hazardous substances and resulting threats to the public health.  42 U.S.C. § 9604.  EPA is 


authorized to perform (or to order responsible private parties to perform) immediate, emergency 


response actions as well as long-term clean ups of contaminated sites.  Pursuant to the statute and 


a set of EPA regulations known as the National Contingency Plan (“NCP”), EPA can implement 


(or, again, order to be implemented) a broad range of response actions ranging from 


comprehensive investigation of environmental conditions, removal of contamination at the 


source (e.g., contaminated soils or stockpiles of waste materials), treatment of contaminated 


groundwater, provision of alternative water supplies, and, where circumstances warrant, 


relocation of affected populations.  Among the nation‟s most contaminated sites are those that 


EPA has evaluated and placed on the National Priorities List (“NPL”).  EPA has begun to 
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 Failure to comply with an EPA corrective action order is subject to monetary penalties pursuant to a civil 


enforcement action in court or EPA administrative proceedings.  42 U.S.C. §§ 6928(g), (h); 40 C.F.R. Part 22; 40 


C.F.R. §§ 24.02(a), 24.19. 


13
 Although CERCLA is not structured in the same way as the four statutes discussed above in terms of the 


federal/state relationship, many states, including Louisiana, have analogous authorities patterned after the federal 


scheme.  See La. Rev. Stat. Ann. §§ 30:2271 et seq. 
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evaluate whether Mossville should be placed on the NPL and has completed the first step in that 


process, a Preliminary Assessment (“PA”). 


The programs described above are all supported by powerful enforcement authority 


through which the federal and state governments, as well as private citizens and groups through 


“citizen suits,” can sue to halt illegal pollution (for instance, unpermitted emissions or emissions 


in excess of permit limits), to obtain civil penalties, or to abate conditions that may endanger the 


public.  The major environmental statutes have similar enforcement mechanisms that include 


administrative measures (such as notices of violation and administrative compliance and penalty 


orders) and judicial measures (such as civil actions to obtain injunctive relief and substantial civil 


penalties as well as criminal enforcement authority).  To take just one example, the CAA 


authorizes EPA to pursue several means of enforcement when it discovers a violation of the 


CAA, its regulations or permit requirements.  EPA may bring a civil judicial action against 


owners and operators of sources regulated under the CAA in order to seek an injunction to halt 


violations of the statute and assess and recover civil penalties for each day of violation.  42 


U.S.C. § 7413(b).  EPA may also issue administrative orders requiring violators to comply with 


applicable requirements and assessing civil administrative penalties (up to a statutorily-


prescribed amount).  42 U.S.C. § 7413(d)(1).  Criminal penalties are also available for certain 


CAA violations.  42 U.S.C. §§ 7413(a)(3)(D) and (c).
14


 


B. Legal Mechanisms to Challenge Government Action in Court 


Under the above programs, members of the public are given broad rights of participation 


as well as the ability to challenge Government actions in court.  Administrative proceedings such 


as rulemakings to promulgate or revise emission standards and permit proceedings typically 


involve notice to the public and an opportunity to comment on the state or federal government‟s 


proposed action.  When the Government takes definitive administrative action -- be it the 


promulgation of a regulation, issuing a permit or some other action -- such actions typically are 


subject to challenge and judicial review in federal or state court. 


Two bedrock principles underlie the United States‟ legal system, including the scheme of 


environmental regulation.  First, final administrative action by the Government, or in some 


instances the Government‟s failure to act, is generally subject to review in the courts.  Second, 


citizens have the right to petition the Government to take action.   Any final action taken by the 


Government in response (including an express refusal to act) or a Government failure to respond 


is subject to judicial review.  These rights are embodied in specific provisions of the various 


federal environmental statutes and implementing regulations
15


 or, in the absence of such 
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  The CWA and RCRA contain similar enforcement mechanisms.  See 33 U.S.C. § 1319; 42 U.S.C. § 6928. 


15
 These are discussed as pertinent infra. 
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provisions, can be enforced through the Administrative Procedure Act (APA).
16


  Though the 


procedures differ somewhat, a federal agency generally is subject to suit with respect to actions it 


takes in performing duties mandated by statute (so-called non-discretionary or mandatory duties) 


as well as actions that are within the agency‟s discretionary authority.
17


  In either case, federal 


courts are empowered to “hold unlawful and set aside” any final agency action that is, inter alia, 


arbitrary, capricious, an abuse of discretion, or not in accordance with law; contrary to 


constitutional right, power, privilege, or immunity; in excess of statutory authority; or that has 


been taken without observing procedure required by law.  5 U.S.C. § 706(2)(A). 


The APA also provides mechanisms to compel Government action.  As to non-


discretionary duties, federal courts can compel agency action that has been “unlawfully 


withheld.”  5 U.S.C. § 706(1). Where an agency has discretionary authority, but not a mandatory 


duty, to act, interested persons must first administratively petition the agency to take such action.  


5 U.S.C. § 555(b).  Any final action the agency takes in response to a petition is subject to 


judicial review.  See 5 U.S.C. § 706(2)(A).  Moreover, if the agency fails “within a reasonable 


time” to respond to the petition, an interested person may seek judicial review of the agency‟s 


inaction and ask a court to “compel agency action . . . unreasonably delayed.”  5 U.S.C. § 706(1). 


C. The Protection of Constitutional and Civil Rights and United States Government 


Policies to Promote Environmental Justice 


These Observations also address two components of the domestic legal system that 


partially overlap with, and in some cases extend, laws that protect the environment and public 


health.  First, the United States has a thoroughgoing system for the vindication and protection of 


civil rights.  The United States Constitution and related federal statutes, most notably Title VI of 


the Civil Rights Act of 1964, guarantee Mossville residents the right to equal protection under 


the law and prohibit Louisiana agencies from implementing the various environmental laws in a 


manner that results in discriminatory effects.  These rights are enforceable in federal court and 


through EPA‟s administrative complaint process.  See infra Section III.I. 


Second, the United States has developed a set of executive policies to help ensure 


environmental and public health protection for all persons and communities in the United States 


by focusing attention on environmental and health conditions in minority and low-income 


                                                           
16


 5 U.S.C. § 552 et seq.; see also analogous provisions under Louisiana law, La. Rev. Stat. Ann. § 49:950 et seq. 


(Louisiana Administrative Procedure Act); La. Admin. Code tit. 33, § 901 (petitions for rulemaking); La. Admin. 


Code tit. 33, § 1103 (petitions for declaratory ruling). 


17
 5 U.S.C. § 702 (“A person suffering legal wrong because of agency action, or adversely affected or aggrieved by 


agency action within the meaning of a relevant statute, is entitled to judicial review thereof.”) 
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communities.    Executive Order 12,898
18


 directs each federal agency, including EPA, “[t]o the 


greatest extent practicable and permitted by law” to “make achieving environmental justice part 


of its mission by identifying and addressing, as appropriate, disproportionately high and adverse 


human health or environmental effects of its programs, policies, and activities on minority 


populations and low-income populations.”  The Executive Order further provides that: “Each 


Federal agency shall conduct its programs, policies, and activities that substantially affect human 


health or the environment, in a manner that ensures that such programs, policies, and activities 


do not have the effect of excluding persons (including populations) from participation in, 


denying persons (including populations) the benefits of, or subjecting persons (including 


populations) to discrimination under, such programs, policies, and activities, because of their 


race, color, or national origin.”
19


   


Because minority, low-income, and indigenous populations have historically been 


underrepresented in federal agency decision-making, one aim of Executive Order 12,898 is to 


improve access to information and public participation of these populations in environmental 


decision making.  EPA created the Office of Environmental Justice
20


 to implement the Executive 


Order‟s policies.  EPA‟s environmental justice efforts seek to recognize the needs of 


overburdened communities by decreasing environmental burdens, increasing environmental 


benefits, and working alongside community stakeholders to build healthy and sustainable 


neighborhoods.  In January 2010, EPA Administrator Lisa P. Jackson identified the promotion of 
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 Federal Actions to Address Environmental Justice in Minority Populations and Low-Income Populations, 59 Fed. 


Reg. 7629 (Feb. 16, 1994). 


19
  A Presidential Memorandum that accompanied Executive Order 12,898 addressed the fact that environmental and 


civil rights statutes provide many opportunities for addressing environmental hazards facing low-income and 


minority communities.  See Memorandum, “Executive Order on Federal Actions to Address Environmental Justice 


in Minority and Low-Income Population,” Feb. 11, 1994.  We note, additionally, that Executive Order 12,898 states 


that it does not create any new rights for individuals and is not legally enforceable against the United States or 


subject to judicial review. 


20
  EPA defines “environmental justice” as the fair treatment and meaningful involvement of all people regardless of 


race, color, national origin, or income with respect to the development, implementation, and enforcement of 


environmental laws, regulations, and policies.  “Fair treatment” means that no group of people should bear a 


disproportionate burden of environmental harms and risks, including those resulting from the negative 


environmental consequences of industrial, governmental, and commercial operations or programs and policies.  


“Meaningful involvement” means that: (1) potentially affected community members have an appropriate 


opportunity to participate in decisions about a proposed activity that will affect their environment and/or health; (2) 


the public‟s contribution can influence the regulatory agency‟s decision; (3) the concerns of all participants involved 


will be considered in the decision-making process; and (4) the decision-makers seek out and facilitate the 


involvement of those potentially affected.  Interim Guidance on Considering Environmental Justice, Exhibit B, at 3. 
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environmental justice as one of EPA‟s key priorities,
21


 and EPA has been a leader within the 


United States government in terms of working to incorporate environmental justice into its 


programs and policies.  For instance, EPA recently developed Plan EJ 2014 (see Exhibit A), a 


four-year plan to develop stronger relationships with communities and increase EPA‟s effort to 


improve the environmental conditions and public health in overburdened communities.  Another 


indicator of EPA‟s intensified efforts in this area is that EPA issued in July 2010 Interim 


Guidance on Considering Environmental Justice During the Development of an Action (see 


Exhibit B)
22


 to further guide EPA‟s implementation of Executive Order 12,898. 


These recent initiatives and EPA‟s environmental justice policies, in general, focus 


attention on the consideration that minority, low-income, and indigenous populations deserve the 


same degree of protection as everyone else from environmental and health hazards as well as 


equal access to the environmental decision making process.
23


  As is pertinent here, EPA Region 


6 has designated Mossville as an environmental justice community
24


 so that, among other things, 


steps are taken to ensure that Mossville is not disproportionately burdened. 


D. Addressing Contamination Issues Through State Law Tort Action 


The domestic legal system also provides common-law causes of action in Louisiana state 


court to address injuries or damages caused by environmental contamination from Mossville-


area industrial facilities.  These common-law actions – such as trespass or nuisance actions or 


other claims commonly referred to as “toxic torts” – can result in court-ordered abatement of 


polluting conditions as well as monetary and other damage payments and are addressed more 


fully infra in Section III.H. 


                                                           
21


 See Memorandum from EPA Admin. L. Jackson entitled Seven Priorities for EPA's Future, available at 


http://blog.epa.gov/administrator/2010/01/12/seven-priorities-for-epas-future/.  


22
 This guidance document applies to EPA actions that include regulations, policy statements, risk assessments, 


guidance documents, models that may be used in future rulemakings, and strategies that are related to regulations.  


Exhibit B at 1. 


23
 Environmental justice policies are further promoted and supported through the Interagency Working Group on 


Environmental Justice which, among other things, coordinates the expertise and resources of federal government 


agencies working on environmental justice issues.  The September 2010 meeting of the Interagency Working Group 


was attended by five cabinet members, including the Administrator of the EPA. 


24
 Mossville has been so designated according to EPA Region 6‟s “EJ Index Methodology,” which considers, inter 


alia, a community‟s percentage of minority and economically-stressed individuals and the likelihood of impact from 


industrial operations.  EPA, Degree of Vulnerability and Potential Environmental Justice Index Demographic 


Analysis System, Version 4.2.1, User's Guide (Jan. 1996). 



http://blog.epa.gov/administrator/2010/01/12/seven-priorities-for-epas-future/
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II. The Government Is Actively Responding to Conditions in Mossville 


The United States takes the situation described by Petitioners seriously, views it with 


concern, and has been diligent in its efforts to evaluate and address potential environmental and 


public health conditions in Mossville since well before the filing of the Petition.  These efforts 


include:  actions taken by both EPA and the Louisiana Department of Environmental Quality 


(“LDEQ”) through regulatory and enforcement programs to address pollutants emitted by 


Mossville facilities; ongoing investigations of environmental and health conditions pursuant to 


CERCLA or as part of studies conducted by the ATSDR and the Louisiana Department of Health 


and Hospitals (“LDHH”); and vigorous community outreach.  As will be seen, the Government 


response in Mossville addresses multiple environmental media and includes input from the local 


community and industry.  Moreover, EPA Region 6‟s specific efforts regarding Mossville have 


included many proactive steps to help ensure that Mossville is not disproportionately burdened.
25


 


 


We discuss these initiatives in detail below and refer the Commission to the Timeline of 


Government Actions (Exhibit C) and EPA‟s October 2010 Summary of Actions statement 


(Exhibit D) for a broader overview of the completed, ongoing and anticipated initiatives by EPA, 


ATSDR, and various state agencies concerning Mossville.
26


 


A. Government Action to Control Pollution in Mossville 


The United States seeks to reduce emissions and potential exposure in Mossville through 


vigorous permitting requirements and enforcement programs.  These efforts help to achieve and 


maintain air and water quality by improving compliance with federal and state pollution control 


statutes .  They  also may be directed at remediation of historical environmental contamination. 


1. Controlling Pollution Through Permits 


Several federal-state regulatory permit programs operate in the Mossville area.  First, 


under the CAA, the LDEQ functions as the permitting authority and issues both pre-construction 


permits and operating permits to regulate industrial sources in the state.  Permit applications are 


reviewed by the state to ensure that appropriate air pollution control is employed and that air 


quality will be protected.  Proposed pre-construction permits and operating permits are generally 


                                                           
25


 Such measures, that go beyond any statutory requirements, have included, inter alia, the funding and facilitation 


of environmental investigation and monitoring; measures to empower the Mossville community, including improved 


dialogue with and access to EPA decision makers; and improved communication, including through sessions for 


education and training.  EPA Region 6 has also formulated several “action items” for Mossville.  See 


www.epa.gov/region6/6dra/oejta/ej/ej_pdfs/ejmatrix.pdf. 


26
 Another useful resource is the EPA Region 6 website for “Calcasieu Parish Activities,” which includes Mossville 


and provides access to several of the documents referenced in these Observations.  See 


http://www.epa.gov/region6/6sf/louisiana/calcasieu/la_calcasieu_calcinit.html.  



http://www.epa.gov/region6/6dra/oejta/ej/ej_pdfs/ejmatrix.pdf

http://www.epa.gov/region6/6sf/louisiana/calcasieu/la_calcasieu_calcinit.html
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opened for public review and comment before being issued by the LDEQ.  EPA exercises 


oversight responsibilities over the LDEQ permitting programs by conducting program 


evaluations, reviewing proposed state regulations and Louisiana‟s State Implementation Plan 


(“SIP”) submittals, and through EPA‟s authority to review individual permits to ensure 


compliance with the CAA and the SIP.  EPA also works with the LDEQ to address concerns 


raised by public comments during the review period. 


Mossville-area facilities
27


 are subject to CAA requirements for both criteria pollutants 


and, most pertinent here, hazardous air pollutants (also known as air toxics).
28


  According to 


Toxic Release Inventory submittals, between 1998 and 2009, emissions of air toxics decreased 


36% in Calcasieu Parish.  These reductions partially result from the promulgation and 


implementation of new federal control technology standards for hazardous air pollutants and 


state air toxics regulations that have been incorporated into air pollution permits.  One example 


of how these requirements have been incorporated at local facilities is PPG Industries, which 


operates incinerators that burn RCRA hazardous wastes and are subject to requirements under 


both RCRA and the CAA.  When PPG‟s RCRA permit for these units was renewed in 2009, the 


new permit incorporated, inter alia, new CAA requirements for hazardous air pollutants with 


more stringent requirements for emissions of dioxins/furans,
29


 some metals, particulate, carbon 


monoxide and chlorine.  Moreover, the permit was renewed only after PPG demonstrated 


compliance with the permit‟s technology-based emissions standards.  In light of this modified 


permit, PPG is projected to decrease its emissions of hazardous air pollutants.
30


 


                                                           
27


 The United States has focused its analysis in these Observations on the Mossville-area facilities specifically 


identified in the Petition.  We note that while the Petition identifies 14 industrial facilities located near Mossville 


(see Pet. at 36, Table 1), one of those facilities (Air Liquide) has been out of operation since approximately March 


2007 and another (PHH Monomers) appears to be a component of the PPG Industries facility and is not identified as 


a separate operating facility in government databases. 


28
 Georgia-Gulf, Sasol, Conoco-Phillips, Lyondell, PPG Industries, and Entergy are all major sources of hazardous 


air pollutants subject to NESHAPs and, in some cases, the requirement to apply maximum achievable control 


technology (or MACT). 


29
 Dioxins/Furans is the short name for a family of toxic substances that share a similar chemical structure and 


toxicity.  They are reported together when they are found contemporaneously. 


30
  Permit modifications for Mossville-area facilities, such as the above, are generally subject to public notice and 


comment procedures and information about them is publicly available through LDEQ permit databases.  See, e.g., 


http://www.deq.louisiana.gov/apps/pubNotice/show.asp?qPostID=5683&SearchText=PPG&startDate=1/1/2005&e


ndDate=12/15/2010&category= and 


http://www.deq.louisiana.gov/apps/pubNotice/show.asp?qPostID=5784&SearchText=PPG&startDate=1/1/2005&e


ndDate=12/15/2010&category= (regarding PPG Industries permit renewal and modification).  There is no 


indication that Petitioners participated in the LDEQ process to renew and modify the PPG Industries permit. 



http://www.deq.louisiana.gov/apps/pubNotice/show.asp?qPostID=5683&SearchText=PPG&startDate=1/1/2005&endDate=12/15/2010&category

http://www.deq.louisiana.gov/apps/pubNotice/show.asp?qPostID=5683&SearchText=PPG&startDate=1/1/2005&endDate=12/15/2010&category

http://www.deq.louisiana.gov/apps/pubNotice/show.asp?qPostID=5784&SearchText=PPG&startDate=1/1/2005&endDate=12/15/2010&category

http://www.deq.louisiana.gov/apps/pubNotice/show.asp?qPostID=5784&SearchText=PPG&startDate=1/1/2005&endDate=12/15/2010&category
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In consultation with EPA and the state, and as a result of community concerns raised in 


1998 and 1999 about hazardous air pollutants in Lake Charles, local industries voluntarily 


funded a special air toxics study.  The Calcasieu Parish Air Monitoring Study added five air 


toxic monitoring stations in the area and analyzed thousands of samples (at a cost of $1.5 


million) to better understand chronic levels of exposure and to take corrective action.  In the two 


years of study, state standards for long term exposure were exceeded only twice, and in each 


instance corrective action was undertaken.  Furthermore, national initiatives, such as a 2000 


refinery compliance initiative and the 2001 Episodic Release Initiative, evaluated the cause and 


prevention of short term, acute exposure to hazardous air pollutants caused by flaring, upsets, 


and other unplanned emissions from multiple petroleum refining and chemical producing 


facilities in Louisiana and Texas (including the PPG Industries facility discussed above).  As of 


2000, various programs and practices resulted in a 28% reduction in the number of reported 


releases and a 48% reduction in the quantity of pollutants released to the benefit of communities 


located near such facilities.
31


 


 Second, under the CWA, EPA has authorized the LDEQ to administer the NPDES 


program for discharges in Louisiana. The LDEQ issues or renews NPDES permits while EPA 


oversight ensures that the LDEQ program is administered according to the CWA by reviewing 


draft permits, ensuring conformity of the LDEQ‟s program with the requirements of the NPDES 


program, and providing technical assistance.  Of the facilities cited in the Petition, eight have 


individual NPDES permits issued by the LDEQ, all but one of which will be subject to renewal 


in 2012 or 2014.  The amount of pollutants that can be discharged pursuant to an NPDES permit 


may be reduced during the renewal process for several reasons,
32


 such as when applicable water 


quality standards are made more stringent or when a surface water body that does not meet 


applicable water quality standards is subject to a total maximum daily load (“TMDL”) and more 


stringent effluent limitations.
33


 


                                                           
31


 A description of the program and the results can be found at: http://www.epa.gov/region6/6en/a/erri07-5fin.pdf.  


Other EPA efforts are currently underway, such as EPA Region 6‟s work with groups like the Louisiana Bucket 


Brigade and initiatives by EPA‟s Office of Air Quality Protection and Standards to identify best management 


practices and to strengthen federal rules for reducing hazardous air pollutants, especially at refineries.  These 


projects will eventually yield greater protection in communities located near refineries, such as Mossville. 


32
 In addition to changes during permit renewal, NPDES permits include a “reopener” provision that allows the 


permitting agency (the LDEQ here) to terminate, modify, or revoke and reissue discharge permits. 


33
 Although Petitioners do not raise any specific concerns about the NPDES permits program in the Mossville area, 


mechanisms are nonetheless in place to address them.  Where such concerns are raised about the NPDES program or 


specific permitted facilities, EPA generally will review NPDES permit requirements and discharge reports to assess 


compliance, coordinate with the EPA Enforcement Division and state agencies, and, if warranted, coordinate with 


the Office of Environmental Justice and Tribal Affairs.  As discussed supra, individual NPDES permits are also 


subject to public notice and comment, and final permits can be challenged in court. 



http://www.epa.gov/region6/6en/a/erri07-5fin.pdf
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EPA and the LDEQ have taken a number of actions under the CWA permitting program 


to reduce discharges of pollutants into waters in the Mossville area.  In 2002, EPA approved 


several TMDLs for the Calcasieu Estuary, which introduced, among other things, pollutant 


loading requirements to reduce discharges of copper, mercury, and other pollutants in Bayou 


Verdine and the Calcasieu River that would previously have been exempt from such 


requirements.
34


  Additionally, in 2008 EPA began regulating discharges from vessels 


(historically exempt under the NPDES program) through the issuance of the Vessel General 


Permit, which introduced effluent limits and monitoring and reporting requirements.
35


  The 


Vessel General Permit is significant to the Mossville area because the nearby Port of Lake 


Charles is the 12
th


 largest port in the nation and accommodates a high volume of oil tank, 


chemical tank, and freight vessels in the Calcasieu Ship Channel.  Finally, based on citizens‟ 


concerns, the LDEQ added dioxin monitoring requirements to LPDES permits for facilities in 


the Calcasieu River area.  


Finally, the LDEQ is authorized by EPA to issue and renew RCRA permits.  Several of 


the facilities discussed in the Petition have state-issued RCRA permits as TSD facilities or as 


generators of hazardous waste.  Some of these permits also require the permit holder to take 


corrective action to clean up hazardous waste contamination at their facility.  All owners and 


operators of TSD facilities must submit a comprehensive permit application to the LDEQ that 


covers the full range of TSD standards, including, inter alia, air emissions provisions and a 


demonstration that any waste handling methods meet RCRA‟s requirements for protecting 


human health and the environment.  As part of the public participation process prior to the 


issuance, modification or renewal of a permit, the LDEQ invites comments on a draft permit 


from the public and EPA.  EPA‟s oversight process includes comprehensive review of some 


LDEQ permits, and the LDEQ must satisfactorily address or refute any EPA comments before 


issuing the final permit or making the modification. 


2. Enforcement Initiatives 


In order to achieve its enforcement goals, EPA employs several tools in both 


administrative and judicial fora to bring companies into compliance with the law, deter 


violations, and work to achieve supplemental and beneficial environmental projects that are not 


                                                           
34


 See Total Maximum Daily Load for the Calcasieu Estuary (2002) available at: 


http://www.epa.gov/waters/tmdldocs/2613_calctoxics(f).pdf.  Additional information as to EPA‟s establishment of 


these TMDLs is available at: 


http://epadev.induscorp.com/epadevdb_tmdl_web/waters_list.tmdl_report?p_tmdl_id=2613.  As we address in 


Section III.G, EPA approved these TMDLs in accordance with the terms of a 2002 consent decree that settled 


federal litigation against EPA and the State of Louisiana and in which Petitioners intervened. 


35
 Final NPDES General Permit for Discharges Incidental to the Normal Operation of a Vessel, 73 Fed. Reg. 79,473 


(Dec. 29, 2008) available at: http://edocket.access.gpo.gov/2008/pdf/E8-30816.pdf.  



http://www.epa.gov/waters/tmdldocs/2613_calctoxics(f).pdf

http://epadev.induscorp.com/epadevdb_tmdl_web/waters_list.tmdl_report?p_tmdl_id=2613

http://edocket.access.gpo.gov/2008/pdf/E8-30816.pdf
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required by law but enhance the environmental programs.  From an enforcement standpoint, a 


look back at the last ten years reveals extensive enforcement activities in Calcasieu Parish, 


including the Mossville area.  With specific reference to the industrial facilities identified in the 


Petition, EPA and the LDEQ have engaged in joint enforcement and compliance efforts, 


including conducting inspections, implementing reporting requirements, issuing notices of 


violation (“NOVs”) and administrative orders, pursuing judicial enforcement actions, entering 


into judicially approved consent decrees (typically following opportunities for public comment), 


and pursuing the clean-up of contaminated sites.  


The various regulatory programs require extensive and regular reports that enable EPA 


and LDEQ to monitor compliance.  In addition to mandatory reporting requirements, Mossville-


area companies are encouraged to participate in EPA‟s Self-Policing: Discovery, Disclosure, 


Correction and Prevention of Violations Program by implementing systematic self-audits and 


reporting programs at their companies.
36


  EPA and the LDEQ also employ regular on-site 


inspections of facilities in and near Mossville to ensure their compliance with applicable 


requirements.  These compliance inspections often concern more than one program and most of 


the facilities discussed in the Petition have been inspected by EPA and LDEQ multiple times, 


including EPA inspections as recently as July 2010. 


EPA and LDEQ have also actively enforced applicable environmental requirements 


under the CAA, the CWA and RCRA in the Mossville area through administrative orders, RCRA 


corrective action (i.e., clean up) requirements, and civil judicial action.  Some form of 


enforcement action under these programs has been pursued as to most Mossville-area facilities, 


often by both EPA and LDEQ and often under more than one program.  For instance, several of 


the facilities addressed in the Petition, among them Georgia Gulf and PPG Industries, have 


received RCRA corrective action orders from EPA or have been required to take corrective 


action as a condition of their state-issued RCRA permits.
37


 


Resolution of administrative or civil judicial enforcement action typically results in 


appropriate injunctive (or remedial) action and penalties.  For example, the PPG Industries 


facility near Mossville was subject to a 2003 EPA administrative penalty order (under multiple 


programs) for $99,000 and multiple compliance orders under the LDEQ water program with 


substantial penalties.  Sasol entered into a federal consent decree under the CWA in 2000, under 


which it paid a $630,000 civil penalty; Sasol also paid $150,000 in penalties for violations of the 


state-administered RCRA program.  Resolution of these enforcement actions may also provide 


                                                           
36


 See http://www.epa.gov/compliance/resources/policies/incentives/auditing/auditpolicy51100.pdf.  


37
 Actions required to be performed by these facilities have included improved management of contaminated soil 


and waste waters, the operation of groundwater recovery wells, remediation of groundwater contamination, and soil 


excavation. 



http://www.epa.gov/compliance/resources/policies/incentives/auditing/auditpolicy51100.pdf
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for supplemental environmental projects (“SEPs”), environmentally beneficial projects that 


violators perform that go beyond legally-mandated requirements and that are related to the initial 


violation.
38 


 Examples of SEPs obtained through enforcement settlements within the last 10 years 


at Mossville-area facilities include:  (1) Air Liquide funding a $422,000 community-based 


project and donating a 2-acre parcel of land to be used as a fire and emergency response station; 


(2) ConocoPhillips spending approximately $500,000 on SEPs in communities surrounding their 


facilities, including in Lake Charles, Louisiana; and (3) CITGO Petroleum spending over $5 


million on SEPs in a global settlement, a portion of which will have a positive impact on 


Mossville residents. 


Finally, a significant aspect of the United States‟ enforcement of environmental programs 


in Mossville has been the cleanup of the Calcasieu Estuary and related EPA enforcement actions 


under CERCLA, including as described below an EPA administrative order and federal consent 


decrees addressing releases of hazardous substances from two Mossville-area facilities addressed 


in the Petition.
39


  In 1999 through 2001, EPA began a CERCLA investigation for the Calcasieu 


Estuary Site (funded by the Superfund)
40


 that included Bayou Verdine and Bayou d‟Inde.  In 


addition to being close to Mossville, EPA‟s estuary cleanup area addresses releases from 


facilities near Mossville and the investigation of site conditions included areas near Mossville 


pertinent to the Petition.  The site investigation also generated data that EPA and ATSDR have 


reviewed as part of their effort to respond to concerns in Mossville. 


After an initial round of sampling, ConocoPhillips began voluntary efforts to perform 


studies in the Bayou.  Those studies identified an area in Bayou Verdine that contained elevated 


levels of ethylene dichloride.  Pursuant to two EPA administrative orders issued in 2002, 


ConocoPhillips and Sasol North America began to address releases of hazardous substances from 


their facilities in the Mossville area.  On October 12, 2010, the United States and the State of 


Louisiana lodged two consent decrees which settled claims for the Calcasieu Estuary Site against 


ConocoPhillips and Sasol North America under CERCLA.  The first consent decree requires the 


companies to perform clean-up work of hazardous substances along Bayou Verdine (estimated to 


cost $10 million) and to reimburse Government response costs of approximately $4.5 million.  


The second consent decree settles natural resource damage claims for the injury to, and 


destruction or loss of natural resources pursuant to the CWA.  The consent decrees were filed in 


the U.S. District Court for the Western District of Louisiana and were open for public comment 


                                                           
38


 See http://www.epa.gov/compliance/resources/policies/civil/seps/fnlsep-herm2-mem.pdf.      


39
 The facilities are those owned by Sasol and ConocoPhillips. See, e.g.,Pet. at 36 (Table 1), 62-66. 


40
  Costing in excess of $10 million, this investigation of the estuary was the largest and most expensive remedial 


investigation ever conducted by EPA Region 6. 



http://www.epa.gov/compliance/resources/policies/civil/seps/fnlsep-herm2-mem.pdf
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for thirty days, after which the United States is permitted to seek court approval of the consent 


decrees.
41


 


B. Government Evaluation of Conditions in Mossville 


Largely in response to requests and concerns raised by the Mossville community, the 


United States also has undertaken extensive investigation of environmental and health conditions 


in Mossville.  As we describe below, EPA is presently investigating under CERCLA conditions 


of potential contamination throughout Mossville and conducting an assessment of Mossville‟s 


drinking water system, while ATSDR has conducted numerous health assessments and continues 


to review data concerning potential exposures in Mossville. 


1. EPA’s Ongoing CERCLA Investigation 


CERCLA authorizes EPA to investigate, remove and remediate any release of hazardous 


substances or remove a substantial threat of release into the environment of any pollutant or 


contaminant which may present an imminent and substantial danger to the public health or 


welfare or the environment.  Since August 2009, EPA has been evaluating the Mossville area to 


determine whether Mossville should be placed on the NPL.  A Preliminary Assessment (“PA”) 


was initiated in August 2009 at the request of the community and completed in February 2010.  


EPA provided the community with basic information on the Superfund process and solicited 


input by inviting members of the community to participate in the PA and Site Investigation 


(“SI”) processes through a series of public meetings.  The PA focused on the review of existing 


data, identification of contaminants of concern, evaluation of potential receptor pathways, and 


the determination of whether to proceed to the more extensive SI.  Based on the results of the 


PA, EPA determined to proceed to the next phase and is conducting an SI for Mossville.   


Activities conducted as part of the SI have included:  testing tap water; conducting field 


sampling from over 100 locations including residential taps, private wells, soils, sediments and 


the public water system; collecting supplemental field samples from residential taps, fish tissue; 


collecting passive soil gas samples; and re-sampling soil, tap water, surface water, and sediment 


for dioxins.  The SI, which is expected to be complete in February 2011, will further document 


site conditions and contribute to EPA‟s determination as to whether Mossville should be added 


to the NPL. 


In April 2010, EPA finalized the report of its investigation on the Mossville drinking 


water supply,
42


 the results of which were shared with the Mossville community in August 


                                                           
41


  The public comment notice informs the public, among other things, of its right to request a meeting in accordance 


with RCRA Section 7003(d), 42 U.S.C. § 6973(d).  The notice also provides a website for the public to view a copy 


of the proposed consent decree.  See http://www.federalregister.gov/articles/2010/10/19/2010-26238/notice-of-


lodging-of-consent-decree-under-the-comprehensive-environmental-response-compensation-and.  



http://www.federalregister.gov/articles/2010/10/19/2010-26238/notice-of-lodging-of-consent-decree-under-the-comprehensive-environmental-response-compensation-and

http://www.federalregister.gov/articles/2010/10/19/2010-26238/notice-of-lodging-of-consent-decree-under-the-comprehensive-environmental-response-compensation-and





20 


 


2010.
43


  EPA‟s evaluation found that the Mossville Waterworks Number 2 of Ward 4 water 


system is in full compliance with applicable drinking water requirements.  The report also noted 


numerous improvements that could be made to the infrastructure and management of the system 


that would promote future compliance with the drinking water standards.  EPA has stated that it 


plans to develop a program to help to address these issues.
44


   


If placed on the NPL, the Mossville site would undergo further investigations under 


CERCLA to assess the nature and extent of public health and environmental risks associated 


with the site and to determine what response action, if any, is warranted.  EPA has a range of 


response actions that it could select in light of its evaluation of the site.  See discussion supra 


Section I.A. 


2. Investigation of Exposures and Health Conditions in Mossville 


Much of the investigation of exposures and health conditions in Mossville has been 


conducted by ATSDR, a federal public health agency.  ATSDR‟s mission is to provide and use 


the best science, take responsive public health actions, and provide trusted health information to 


prevent harmful exposures and disease related to toxic substances.  ATSDR performs Public 


Health Assessments and Health Consultations that consider a population‟s characteristics and the 


population‟s likely level of exposure to environmental contaminants to determine if site-related 


exposures are of concern.  Where levels of concern are identified, ATSDR will recommend 


public health activities to reduce or mitigate these exposures. ATSDR also relies on these 


evaluations to provide the scientific justification for advising federal, state, and local agencies on 


actions to prevent or reduce human exposure to hazardous substances. 


ATSDR typically conducts a Public Health Assessment for every site on, or proposed for, 


the NPL.  CERCLA also authorizes ATSDR to initiate a variety of public health response actions 


including pilot and epidemiologic studies, registries, health surveillance (such as medical 


monitoring), and health education.  See 42 U.S.C. § 9604(i).  ATSDR generally works with 


communities and other appropriate entities in designing the specific public health response 


actions for a site's target population.  


ATSDR has undertaken and continues to carry out substantial work in Mossville, 


including the evaluation of dioxin exposure levels.  Initially, ATSDR became involved with 


assessing dioxin levels from biomonitoring data from Calcasieu Parish residents supplied to EPA 


                                                                                                                                                                                           
42


 EPA, “Water System Evaluation of the Mossville Waterworks Number 2 of Ward 4 Water System, Calcasieu 


Parish, LA,” April 29-30, 2010. 


43
 Summary of Actions, Exhibit D, at 1. 


44
 Summary of Actions, Exhibit D, at 2. 
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by a local law firm in 1997.  After confirming that 3 of the 11 Calcasieu Parish residents who 


lived near Mossville had elevated dioxin levels,
45


 ATSDR initiated an investigation in and 


around Mossville, and the biomonitoring of 28 Mossville residents indicated that 12 had elevated 


dioxin levels.
46


  A second investigation a few years later retested many of the initial 28 


participants and also included extensive environmental sampling in and around their homes, 


including indoor and attic dust, well water, and residential soil.
47


  ATSDR also compiled data 


from a lengthy questionnaire to residents to assess participants‟ residential and occupational 


histories, lifestyle, and other factors that may influence their exposure.  This investigation 


confirmed that some residents continued to have elevated levels of dioxin; however, the 


individuals with high levels were all older than 45 years of age, while those who did not have 


elevated levels were all under 45 years of age.  These findings, along with a lack of 


environmental levels above guidelines used to determine if further actions are warranted, led 


ATSDR to conclude that those with excess levels were exposed historically and that no 


compelling information indicated a current problem. 


In 2002, ATSDR initiated another study to biomonitor for dioxin exposure throughout 


Calcasieu Parish.  This multimillion dollar study, using both a comparison parish in Louisiana 


(Lafayette Parish) and nationally representative data, found that residents in Calcasieu Parish had 


dioxin levels similar to those in the comparison populations.  These findings were the same for 


populations near the industrial corridor west of Lake Charles, including Mossville.  ATSDR also 


monitored as part of this exposure study, and is still analyzing, polychlorinated biphenyls and 


volatile organic compounds (“VOCs”).
48


 


EPA and the LDEQ, in conjunction with industry, have also conducted exposure 


monitoring for VOCs and dioxin in Calcasieu Parish, as they undertook in 2000 a pilot study to 


monitor for 104 VOCs and 24 targeted dioxin and dioxin-like compounds at five locations (one 


of which was located in Mossville).  The results indicated that dioxin concentrations in Calcasieu 


Parish were consistently lower than the concentrations for industrialized urban areas. 


Concentrations in Calcasieu Parish were also significantly lower than the EPA acute action level.  


                                                           
45


 See Health Consultation, Calcasieu Parish (Calcasieu Estuary), Lake Charles, Calcasieu Parish, Louisiana, Oct. 


16, 1998 (http://www.atsdr.cdc.gov/HAC/pha/PHA.asp?docid=720&pg=0). 


46
 See Health Consultation, Exposure Investigation Report, Calcasieu Parish (Calcasieu Estuary), Lake Charles, 


Calcasieu Parish, Louisiana, Nov. 19, 1999 (http://www.atsdr.cdc.gov/HAC/pha/PHA.asp?docid=712&pg=0).  


47
 See Health Consultation, Exposure Investigation Report, Calcasieu Parish (Calcasieu Estuary), Lake Charles, 


Calcasieu Parish, Louisiana, March 13, 2006 


(http://www.atsdr.cdc.gov/HAC/pha/CalcasieuEstuary/CalcasieuEstuaryHC031306.pdf). 


48
 See Serum Dioxin levels in Residents of Calcasieu Parish, Louisiana, October 2005 


(http://www.atsdr.cdc.gov/document/Calcasieu%20Final%20Report.pdf). 



http://www.atsdr.cdc.gov/HAC/pha/PHA.asp?docid=720&pg=0

http://www.atsdr.cdc.gov/HAC/pha/PHA.asp?docid=712&pg=0

http://www.atsdr.cdc.gov/document/Calcasieu%20Final%20Report.pdf
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The average concentration of dioxins/furans in the air for the Mossville monitor was also lower 


than the concentration for industrialized urban areas.
49


 


Public health monitoring and evaluation encompassing the Mossville area also includes a 


parish-wide cancer study by the LDHH, with the support of federal agencies, which determined 


that “there is no clear pattern indicating that Calcasieu Parish has any consistently higher rate for 


most cancers.  The exceptions are melanoma of skin for whites and cancer of the lung for 


women.”
50


  Additionally, industries have undertaken voluntary monitoring of fish and shellfish 


in the Calcasieu Estuary, and the LDEQ and LDHH have issued public advisories when 


appropriate.
51


 


 


C. United States Outreach to the Mossville Community 


Beginning as early as 1997 and continuing today, the United States has undertaken a 


variety of measures to reach out to members of the Mossville community, to bring together 


relevant parties (government, citizens, and industry), and to identify and respond to 


environmental and human health concerns in the Mossville area. Such efforts are an essential 


component of EPA‟s environmental justice strategy to communicate with and empower members 


of potentially overburdened communities.  To better coordinate these efforts, EPA established 


several workgroups covering a broad array of issues (environmental characterization, 


demographics, health data, health education/outreach, and media).  


In addition to these regular meetings with the public, and the community‟s increased 


access to EPA decision-makers, EPA has intensified community outreach by planning and 


sponsoring workshops about the regulatory and permitting process to enhance the community‟s 


ability to participate in the public comment process.  EPA has also been working with various 


community-based organizations to develop a proposal to improve access to healthcare for 


industrial workers and the community and to develop an industry partnership for such a proposal.  


EPA also continues to evaluate issues concerning the sustainability of the Mossville community, 


including by developing industry support for a plan to increase buffer zones between industrial 
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 Results of the Calcasieu Parish Air Monitoring Study have been compiled in the 2001 Annual Report (July 16, 


2002) and the 2002 Annual Report (Mar. 21, 2003).  For further information about the study and analysis of certain 


of the results, see also Gibbs, Hansen & Ferrario, Ambient Air Sampling for Dioxins, Furans and Coplanar PCBs in 


an Urban Industrialized Corridor in Calcasieu Parish, Louisiana (2003) (available at: 


http://oaspub.epa.gov/eims/eimscomm.getfile?p_download_id=435875).    


50
 See Health Consultation, Assessment of Cancer Incidence from the Louisiana Tumor Registry - 1988 to 2004, 


Calcasieu Parish, Louisiana, September 27, 2007 


(http://www.atsdr.cdc.gov/hac/pha/CalcasieuCancer/CalcasieuCancerHC92707.pdf). 


51
 For a representative advisory, see  


http://www.deq.louisiana.gov/portal/LinkClick.aspx?fileticket=81zJeEBxJpE%3d&tabid=1631.  



http://oaspub.epa.gov/eims/eimscomm.getfile?p_download_id=435875

http://www.atsdr.cdc.gov/hac/pha/CalcasieuCancer/CalcasieuCancerHC92707.pdf

http://www.deq.louisiana.gov/portal/LinkClick.aspx?fileticket=81zJeEBxJpE%3d&tabid=1631
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and residential areas and to enhance opportunities for residents to relocate.  See Summary of 


Actions, Exhibit D, at 2. 


ATSDR‟s outreach efforts within Mossville and Calcasieu Parish have included working 


through community leaders and groups representing the residents, including Petitioner Mossville 


Environmental Action Now (“MEAN”), Restore Explicit Symmetry to Our Ravaged Earth 


(“RESTORE”), and Calcasieu League for Environmental Action Now (“CLEAN”).  A meeting 


with members of these organizations was held at ATSDR headquarters in Atlanta on December 


8, 2009, to identify ways ATSDR and the leaders could work together to reach out to the 


community and address health concerns while ATSDR continued its data analysis.  Monthly 


email updates, direct mail, and community visits keep the group engaged.  In addition, two of the 


concerns identified by the community -- health education for local community and access to 


health care -- resulted in a month-long health promotion campaign in Mossville that covered 


numerous health topics and the creation of a workgroup to provide technical assistance to 


Mossville community leaders in pursing access to additional health care.
52


  This workgroup 


regularly advises a subcommittee of Mossville/Calcasieu Parish medical, financial, and 


education personnel; local elected officials; and industry liaisons and business leaders.
53


  The 


subcommittee was formed to work toward, among other things, creating a primary care wellness 


clinic in Mossville. 


In sum, substantial Government effort has been devoted to addressing the environmental, 


public health, and exposure concerns raised in the Petition, including efforts to better enable 


members of the Mossville community to engage in available administrative processes. 


III. The Petitioners Have Not Exhausted Domestic Remedies Available to Them 


A. The Commissions Standards for Exhaustion 


The foregoing has shown that the United States has brought substantial resources to bear 


in response to the serious concerns that have been raised about Mossville.  This section addresses  


the Petitioners independent and substantial burden to exhaust the many remedies available to 


them under domestic law to address their concerns before invoking the Commission‟s authority.  


For their claims to be admissible, Petitioners must demonstrate that “remedies of the domestic 


legal system have been pursued and exhausted.”  Rules of Procedure, Art. 31(1) (emphasis 


added); see also Statute, Art. 20(c) (Commission must “verify . . . whether the domestic legal 
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 This workgroup is in addition to those discussed above. 


53
 This workgroup includes:  the manager of the Louisiana Bureau of Primary Care Rural Health, EPA‟s Region 6 


CERLA Director, EPA Region 6 Environmental Justice Community Involvement Office, ATSDR‟s Chief of Health 


Promotion and Community Involvement, and members of MEAN (two of whom also serve as Chair and Co-Chair 


on the sub-committee). 
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procedures and remedies . . . have been duly applied and exhausted.”) (emphasis added).  The 


Petitioners must make an exhaustion demonstration regarding all domestic legal procedures that 


are suitable for remedying the alleged violations, in whole or in part.  The Commission‟s rules 


enumerate three narrowly circumscribed exceptions to this vital requirement.  Specifically, 


exhaustion of domestic remedies is not required only upon a showing that:  (1) relevant domestic 


legislation “does not afford due process of law”; (2) the Petitioners have “been denied access” or 


were otherwise “prevented” from pursuing remedies under domestic law; or (3) there has been 


“unwarranted delay” in rendering a final judgment under domestic law.  Rules of Procedure, Art. 


31(2); Report No. 43/10 at ¶ 25.  The Petition does not meaningfully address this provision and 


does not show that any of these exceptions apply here. 


Petitioners rely exclusively, then, on prior decisions of this Commission suggesting that 


they may be excused from pursuing a particular avenue if they can show that they would have no 


reasonable prospect of success.  See Pet. at 14; Report No. 43/10 at ¶ 32.  Before Petitioners can 


be excused from exhausting a particular remedy, they must still identify and address for the 


Commission‟s evaluation the remedy in question and present “evidence . . . upon which [the 


Commission] can effectively evaluate the likely outcome” of a claim pursuant to domestic 


procedures as to which the Petitioners contend they have no reasonable prospect of success.  


Report No. 43/10 at ¶ 32.  Absent a showing by Petitioners that their specific claims have not 


succeeded and could not succeed in United States administrative fora and courts, they have failed 


to satisfy this requirement. 


B. Petitioners Must Pursue and Exhaust All Remedies Available to Them, Not Just 


Potential Claims Against the United States Federal Government 


The Petition alleges violations of the Petitioners‟ rights that stem from environmental and 


health conditions that affect the Mossville community.  The Petitioners have cast their claims, 


variously, as a matter of “environmental racism” or disproportionate impacts resulting from an 


imperfect system of environmental regulation.  The issues that Petitioners raise are real, 


significant, and have received (and are receiving) serious consideration within the United States 


Government as the foregoing shows.  However, Petitioners cannot evade the exhaustion 


requirements of Article 31(1) simply by describing their claim in such a narrow and specific way 


-- as strictly a matter of “environmental racism” -- that it does not match a single, all-


encompassing cause of action that could be pursued in United States courts.  Rather, all of 


Petitioners‟ complaints arise out of alleged contamination of their environment, and the assertion 


that state and federal legislation and regulation have failed to address that contamination 


adequately.  If, as is the case, domestic remedies exist that would, if successfully pursued, abate 


or eliminate that contamination or otherwise address the harms alleged in the Petition, the 


Petitioners must pursue those remedies until they have been exhausted before resorting to this 


Commission. 
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In this regard, the exhaustion of remedies analysis under the Rules and Statute of this 


Commission requires this Commission to examine the full array of domestic remedies that can 


address the Petitioners‟ core claim that the “damaging effects of industrial pollution and 


contamination . . . interferes with their fundamental human rights.”  See, e.g., Pet. at 8.  In 


conducting such an examination, the Commission need not and should not arbitrarily narrow its 


consideration of the avenues Petitioners could pursue.
54


  For the exhaustion requirement, it is 


immaterial under what body of law, using what names for causes of action, or against whom the 


Petitioners could seek relief.  Before coming to this Commission, they must pursue domestic 


remedies that would reduce or eliminate their alleged injuries, in whole or in part.   


As we set forth below,
55


 remedies that address Petitioners‟ root concern – exposure to 


industrial pollution and contamination -- are available under federal and state statutes and 


regulations that protect the environment, public health and civil rights; under the common law 


(e.g., under nuisance, trespass, and other such “toxic tort” theories); and in federal and state 


courts and administrative bodies.  For the exhaustion requirement to be genuine and meaningful, 


Petitioners must pursue remedies against any entity that can be compelled to act to address their 


concerns, be it the United States, the State of Louisiana, or private Mossville-area industries.  


Thus, to the extent a citizen suit under a federal environmental statute or a nuisance suit under 


state common law against a polluter could lead to a court order to abate the pollution at issue, a 


measure of the Petitioners‟ alleged injuries would be addressed.  Such available remedies, 


therefore, must be pursued and exhausted before Petitioners‟ claims can be deemed admissible. 


Indeed, the Commission correctly concluded as much in deeming inadmissible the 


Petitioners‟ claims under Article I and Article XI and deeming not colorable the Petitioners‟ 


claim under Article IX.  The Petitioners offer no basis for the Commission to reconsider those 


rulings in their Additional Observations.  The United States further submits that remedies 


available to the Petitioners would just as effectively address the claims that the Commission has 


so far deemed admissible under Article II and V.  In short, a domestic remedy that addresses the 


underlying environmental condition ipso facto addresses any right under the American 


Declaration (be it to life, equality, health or privacy) that is allegedly infringed by the 


environmental condition in question.  Consequently, and for the reasons addressed below, the 
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 Petitioners own concession that “[u]nder United States administrative laws, it is possible for citizens to seek 


judicial review of the actions of an agency, such as EPA” suggests a broad array of potential remedies.  Pet. at 29.  


Petitioners, of course, have done this themselves.  See infra Sections III.E and III.G. 


55
 The following supplements the previous arguments concerning exhaustion of remedies at pages 5-7 of the 


Response of the Government of the United States of America to the Inter-American Commission on Human Rights 


Regarding Mossville Environmental Action Now, Petition No. 242-05, Precautionary Measure No. 25-05 (“United 


States First Response”), which response is incorporated herein by reference. 
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Commission should also have deemed Petitioners‟ claims under Articles II and V to be 


inadmissible. 


The Petitioners claim that they have no recourse under domestic law, despite the fact that 


the United States has a robust system to protect the environment, public health and civil rights 


that includes the ability to bring judicial actions of various types against federal and state 


agencies as well as polluters.  In the face of a federal legal system with, inter alia, CERCLA, the 


CAA, the CWA, the Safe Drinking Water Act, RCRA, and Title VI of the Civil Rights Act of 


1964 (not to mention complementary authorities under Louisiana law), Petitioners have much to 


explain regarding their pursuit and exhaustion of domestic remedies.  As will be seen in the 


examples that follow, the ability to seek legal remedies is closely related to, and in some cases 


predicated upon, the broad rights of the public to meaningfully participate in all aspects of 


environmental regulation -- from standard-setting to facility siting to permitting to enforcement.  


The public can also petition the Government to take action on environmental matters and seek 


review in court of the resulting Government action or inaction.    Petitioners give these 


considerable powers short shrift, however, confining their discussion to a footnote with a 


multitude of citations to the federal statutes and regulations that authorize the legal remedies they 


have failed to pursue.  Pet. at 24 n.48. 


The remainder of this section addresses several categories of domestic legal remedies that 


Petitioners could pursue, including:  “citizen suits” under the environmental statutes against EPA 


or industrial facilities in Mossville; remedies related to EPA‟s assessment and possible clean up 


under CERCLA; challenges to the establishment or revision of pollution control standards 


applicable to Mossville-area industries; challenges to the issuance, renewal or modification of 


permits for Mossville-area industrial facilities; and administrative petitions for further 


Government action regarding environmental conditions in Mossville and judicial challenges of 


Government action (or inaction) that results.  This section also considers various actions that 


could be pursued under state law, including actions that are analogous to those available under 


the federal environmental statutes as well as state common-law theories (i.e., nuisance and other 


actions, commonly known as “toxic torts”).  Finally, this section addresses available remedies 


under federal civil rights laws that Petitioners have not pursued. 


C. Petitioners Can File Citizen Suits Under the Federal Environmental Statutes
56


 


Petitioners ignore completely a broad category of actions they could pursue to address 


their concerns about environmental conditions in Mossville.  Every major environmental statute 


on pollution control applicable to the facilities and conditions at issue in Mossville authorizes 


“citizen suits” whereby Petitioners could file an action against Mossville industries of concern 
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 This section focuses on provisions under the federal statutes, but we note that additional remedies are available 


under analogous provisions of the Louisiana Environmental Quality Act (EQA), La. Rev. Stat. Ann. § 30:2026. 
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for violating applicable requirements or against EPA to compel the performance of a non-


discretionary (i.e., mandatory) duty under the statute in question.  The Petitioners observe that 


the Mossville-area facilities of concern are regulated by and have permits issued pursuant to the 


CAA, the CWA, and RCRA.  Citizen suits under these statutes are vital to the United States‟ 


system of environmental regulation, not least because citizen suits complement and supplement 


government enforcement by enabling those most affected by pollution to ensure compliance with 


environmental protection laws when federal, state, and local governments do not.  See Friends of 


the Earth v. Carey, 535 F.2d 165, 172 (2d Cir. 1976) (as to the CAA citizen suit provision, 


“Congress [has] made clear that citizen groups are not to be treated as nuisances or 


troublemakers, but rather as welcomed participants in the vindication of environmental 


interests.”). 


The citizen suit provisions of these major federal pollution control statutes are patterned 


after one another and authorize the same two basic types of claims.
57


  The first type of claim is 


against any person alleged to be in violation of, inter alia, the statute, an implementing 


regulation, or a permit condition.  Courts are authorized in citizen suits under these provisions to 


enforce the statutory, regulatory, or permit requirement that is alleged to have been violated and 


to assess appropriate civil penalties.  The second type is a claim against EPA for failing to 


perform a duty under the statute that is not discretionary (also known as a mandatory duty).  The 


statutes authorize courts to order EPA to perform the mandatory duty in question.  See generally 


42 U.S.C. § 7604 (CAA); 33 U.S.C. § 1365 (CWA); 42 U.S.C . § 6972 (RCRA).
58


  Another 


important element of such claims is that courts are authorized to award citizen plaintiffs, as 


appropriate, their costs of litigation, including attorney fees.  See, e.g., 42 U.S.C. § 7604(d). 


The RCRA citizen suit provision differs from those in the CAA and the CWA in that it 


authorizes a third type of claim against any person “who has contributed or who is contributing 


to the past or present handling, storage, treatment, transportation, or disposal of any solid or 


hazardous waste which may present an imminent and substantial endangerment to health or the 


environment.”  42 U.S.C. § 6972(a)(1)(B).
59


  Courts have found that the threshold for 


circumstances that “may present an imminent and substantial endangerment” is not especially 
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 The Safe Drinking Water Act‟s citizen suit provision, 42 U.S.C. § 300j-8, is also similarly structured and 


authorizes suits against any person alleged to be in violation of its requirements for the provision of safe drinking 


water and against EPA for failure to perform a duty that is not discretionary.  This provision is pertinent given the 


Petitioners‟ claims concerning unhealthy drinking water.  See, e.g., Pet. at 66. 


58
 Such a claim is similar to claims under the APA, 5 U.S.C. § 706(1), discussed infra Section I.B. 


59
 The terms “solid waste,” “hazardous waste,” and “disposal” are very broadly defined, see 42 U.S.C. §§ 6903(3), 


(5), (27), and likely would encompass the pollutants and various means by which Petitioners assert those pollutants 


have contaminated the Mossville community. 
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high.
60


  Were Petitioners to pursue and succeed in such a suit, the available remedies could 


address many, if not all, of their claimed injuries, as the court is authorized to enforce all waste 


disposal requirements applicable to the facility, restrain any further contribution to the 


endangerment by the facility, order “such other action as may be necessary” (including a clean-


up of the facility) and impose appropriate civil penalties.  42 U.S.C. § 6972(a). 


 This is but one example of the type of claim that the Petitioners are required to pursue 


and exhaust before proceeding to this Commission.  There is no indication that they have done 


so, even though the Petition alleges that Mossville residents are endangered as a consequence of 


hazardous pollutants released from the industrial facilities there.
61


  Moreover, as the Petition 


amply demonstrates, Petitioners are well-acquainted with the operations and pollutants generated 


by Mossville-area industrial facilities, including the permits they possess and the volumes and 


means of release of some pollutants.  Petitioners have undertaken to determine which releases 


from particular facilities have caused some of the alleged contamination in Mossville and have 


prepared a report analyzing connections between specific industrial facilities and contamination 


in Mossville.  See Pet. at 36, 51-76 (discussing Industrial Sources of Dioxin Poisoning in 


Mossville, Louisiana: A Report Based on the Government’s Own Data (2007)). 


Thus, despite their demonstrated ability to gather pertinent information about the 


facilities in question and their understanding of the available legal tools, Petitioners do not 


address the availability of citizen suits against these facilities, let alone present evidence that they 


have exhausted this remedy or that any such action does not have a reasonable prospect of 


success.  Given the availability of such suits and Petitioners‟ failure to demonstrate that they 


have pursued them, their claims are inadmissible. 


D. Petitioners Have Remedies Available Under CERCLA and that Process is 


Ongoing 


We have already discussed, supra Section II.B, the manner in which the United States, 


through EPA and ATSDR, is responding to environmental contamination issues in Mossville 


through CERCLA.  EPA‟s process is underway to determine whether Mossville should be added 


to the NPL and whether a Superfund cleanup is appropriate.  This process is largely a 
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  An imminent endangerment “does not require actual harm, but threatened or potential harm” and “does not 


require a showing that actual harm will occur immediately so long as the risk of threatened harm is present.”  Cox v. 


City of Dallas, Texas, 256 F.3d 281, 299 (5th Cir. 2001) (internal quotations omitted).  Further, “the endangerment 


must be ongoing, but the conduct that created the endangerment need not be.”   Id. (quoting Conn. Coastal 


Fishermen’s Ass’n v. Remington Arms Co., Inc., 989 F.2d 1305, 1316 (2d Cir. 1993)).  An endangerment is 


substantial if it is “serious.”  Cox, 256 F.3d at 300. 


61
 See, e.g., Pet. at 23 (“The health and environment of Mossville residents are clearly jeopardized by the multitude 


of toxic chemicals, each with its own harmful effects, released by surrounding industrial facilities.”).   
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consequence of the Government‟s responsiveness to citizen involvement.
62


  EPA has completed 


a Preliminary Assessment and is currently preparing a more extensive Site Investigation.  If as a 


result of these evaluations EPA were to place Mossville on the NPL, a comprehensive 


investigation of environmental conditions in Mossville would be undertaken and EPA could take 


(or order to be taken) a wide range of response actions ranging from removal of contamination at 


the source to treatment of contaminated groundwater or, where circumstances warrant, relocation 


of affected populations.  Clearly, until this process is complete, it is premature to make any 


determination as to whether Mossville residents have been negatively impacted by the United 


States‟ system of environmental regulation as alleged. 


If EPA takes final action not to place Mossville on the NPL, that final action by EPA 


would be subject to judicial review under the APA, 5 U.S.C. § 706(1), to ensure that EPA‟s 


decision accords with the law and is not arbitrary or capricious.  Similarly, if EPA does place 


Mossville on the NPL and selects or performs a response action for the site that Petitioners 


believe to be inadequate or otherwise not in accordance with CERCLA, they could petition EPA 


to take further action and obtain judicial review of EPA‟s response.  As these CERCLA 


processes are presently underway, and given the Petitioners‟ ability to challenge in court EPA 


decisions regarding Mossville to which they object, there remain legal remedies to be pursued 


and exhausted that go to the heart of the claims underlying the Petition. 


E. Petitioners Can Comment On and Challenge Environmental Standards 


Applicable to the Industrial Facilities in Mossville 


 The Commission correctly acknowledged one category of domestic remedies that 


Petitioners can pursue, and have in fact successfully pursued:  judicial challenges to 


environmental regulations that establish the standards applicable to Mossville-area industries.  


As sources of air pollutants regulated by the CAA, pollutant discharges to waters governed by 


the CWA and hazardous waste generation, treatment, storage and disposal regulated by RCRA, 


the facilities about which Petitioners complain must comply with an array of standards that, 


when initially promulgated or later revised, are subject to “notice and comment” rulemaking 


requirements and judicial review.  Regulations may be promulgated or revised by federal or 


Louisiana agencies.  In either case, domestic administrative law calls for notice to the public and 


an opportunity to comment on proposed regulations (be they new or modified) and allows any 


final regulations to be challenged in court.  Standards that do not satisfy applicable legal 
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 Had EPA not initiated a PA for Mossville, Petitioners could have “petition[ed] [EPA] to conduct a preliminary 


assessment of the hazards to public health and the environment,” as to which EPA “shall, within 12 months after the 


receipt of any such petition, complete such assessment or provide an explanation of why the assessment is not 


appropriate.”  42 U.S.C. § 9605(d).  EPA‟s compliance with this provision is subject to judicial review under the 


CERCLA citizen suit provision, 42 U.S.C. § 9659(a)(2), or the APA, 5 U.S.C. § 706(1), as appropriate. 
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requirements can be vacated by the court or remanded to the agency for revision consistent with 


the court‟s decision. 


Furthermore, as the Commission also correctly noted, some standards adopted by 


regulation under the CAA, the CWA and RCRA, and applicable to Mossville-area facilities, 


require EPA to consider public health.  On this point, Petitioners greatly oversimplify the United 


States‟ environmental protection system as presuming that regulatory permits are “protective of 


human health and environment via technological controls already employed by similar polluting 


companies.”  Pet. at 19.  This critique misses the mark, not least because it mischaracterizes the 


United States‟ system of environmental protection.  Numerous environmental standards are 


premised upon public health considerations, either exclusively or in combination with 


technology-based requirements.  Moreover, even if a regulatory standard is not developed 


pursuant to a public health-based directive, technology-based standards generally are based upon 


the best-performing pollution controls in a given industry and, thus, can be stringent and highly 


effective in reducing the amount of pollution that is released. 


For example, several CAA provisions applicable to the emissions of Mossville industries 


require standards that take account of public health.  The central feature of the CAA is the 


NAAQS program and the regulation of six pollutants known as “criteria pollutants” that EPA has 


determined “cause or contribute to air pollution which may reasonably be anticipated to 


endanger public health or welfare.”  42 U.S.C. § 7408(a)(1)(A).  The national primary ambient 


air quality standards to regulate these pollutants must be based on criteria that provide “an 


adequate margin of safety, [and] are requisite to protect the public health.” 42 U.S.C. § 


7409(b)(1).  The standards are subject to review, and revision as appropriate, every five years.  


Id. (d)(1).   


Additionally, several of the facilities operating near Mossville are sources of listed 


hazardous air pollutants regulated by Section 112 of the CAA.
63


  As discussed supra, these 


standards (NESHAPs) can be extremely stringent in the first instance, as they are numerical 


limits representing the maximum degree of emissions reduction achievable by the best -


performing sources in the relevant category of sources.  The statute provides a further 


mechanism whereby EPA must revisit within eight years these technology-based standards to 


ensure that they “provide an ample margin of safety to protect public health.”  42 U.S.C. § 


7412(f)(2).  The CAA also authorizes EPA to establish NESHAPs for smaller sources of 


hazardous pollutants, known as “area” sources, if EPA determines that such sources present “a 


                                                           
63


 To the extent a Mossville-area facility emits a pollutant that is not listed, Petitioners can petition EPA to add that 


pollutant to the list of hazardous air pollutants.  42 U.S.C. § 7412(b)(3). 
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threat of adverse effects to human health or the environment (by such sources individually or in 


the aggregate).”  42 U.S.C. § 7412(c)(3).
64


 


When EPA develops emission standards under the CAA or when EPA periodically 


reviews and revises such standards as required by law, it proceeds through rulemaking that 


provides notice to the public and the opportunity for the public to comment.
65


  The Mossville 


industries about which Petitioners complain are subject to many standards under the various 


environmental programs (some of which, as noted, are health-based), and the Petitioners have 


had or will have a full opportunity to participate in administrative rulemaking that promulgates 


or revises applicable standards.  The Petitioners are also able to seek judicial review of any 


standard or revision to a standard that they believe does not comply with the applicable statute or 


is insufficiently protective of public health.  


Two concrete examples arising under the CAA illustrate Petitioners‟ ability in this 


regard.  First, as this Commission has observed, the Petitioners have effectively and successfully 


challenged EPA‟s hazardous air pollutant emissions standard for manufacturers of polyvinyl 


chloride and copolymer (the “PVC NESHAP”).  After submitting comments on EPA‟s proposed 


PVC NESHAP, Petitioners filed in federal court a petition for review of EPA‟s final regulation 


and prevailed.  The court found that EPA improperly set emissions limits for the hazardous air 


pollutants emitted from PVC manufacturing facilities, vacated EPA‟s standard, and ordered EPA 


to reconsider and, at a minimum, properly explain the standards it set.  Mossville Environmental 


Action Now v. EPA, 370 F.3d 1232, 1243 (D.C. Cir. 2004).  Unsatisfied with the pace of EPA‟s 


action in responding to the court‟s order, Petitioners filed a second lawsuit to force faster action 


by EPA (in a different federal court, this time under the CAA citizen suit provision, 42 U.S.C. § 


7604) and secured a settlement agreement whereby EPA has agreed to issue emissions standards 


for hazardous air pollutants from PVC manufacturing facilities by January 2012.
66


  The 


Commission‟s analysis of the exhaustion requirement in Report No. 43/10 does not address this 


ongoing case, which is a clear indication that Petitioners have not exhausted their remedies. 


The second example concerns an emissions standard applicable to Mossville-area 


facilities.  Despite the opportunity to do so, Petitioners did not participate in an EPA rulemaking 
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  We also note that EPA standards for solid waste incinerators (which operate proximate to Mossville) must 


include for new units siting requirements that “minimize, on a site-specific basis, to the maximum extent practicable, 


potential risks to public health or the environment.”  42 U.S.C. § 7429(a)(3).  


65
 The same is also generally true when EPA promulgates or revises standards under the CWA and RCRA. 


66
 The Petition (Table 1, at 36) identifies two PVC manufacturers among the 14 facilities it addresses:  Certainteed 


and PHH Monomers.  Although Certainteed is subject to the NESHAP for vinyl chloride, 40 C.F.R. part 61, subpart 


F, it is not a “major” source of the hazardous air pollutants covered by the PVC NESHAP.  PHH Monomers does 


not appear in EPA‟s database of permitted facilities. 
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that considered revising that standard, nor did they participate in later litigation challenging 


EPA‟s decision not to revise it.  Ethylene dichloride and vinyl chloride monomer manufacturers 


identified in the Petition are subject to EPA‟s 1994 NESHAP for the synthetic organic chemical 


manufacturing industry.
67


  EPA reviewed that standard as required by the CAA to determine 


whether health-based standards (also known as “residual risk” standards) were required “to 


provide an ample margin of safety to protect public health.”  42 U.S.C. § 7412(f)(2)(A).  Based 


upon, inter alia, a comprehensive residual risk assessment, EPA decided that such standards 


were not warranted, and its determination was upheld by the court.  NRDC and Louisiana 


Environmental Network v. EPA, 529 F.3d 1077 (D.C. Cir. 2008).
68


  Petitioners cite this decision 


as a supposed indication of the futility of challenging such standards.  See Add‟l Observ. at 15.  


However, their own success in the PVC NESHAPs litigation before the same court belies this 


claim. It is furthermore unknown, because of their failure to pursue this remedy, what impact 


Petitioners‟ involvement in EPA‟s rulemaking or the subsequent litigation could have had on the 


outcome. 


We briefly note here similar processes and opportunities for Petitioners under the CWA 


and RCRA.  Under the CWA, dischargers of toxic pollutants that EPA has determined are 


injurious to human health are subject to effluent standards that must “be at that level which the 


Administrator determines provides an ample margin of safety.”  33 U.S.C. § 1317(a)(4).  These 


standards are reviewed and, if appropriate, revised at least every three years.  33 U.S.C. § 


1317(a)(3).
69


  Under RCRA, standards for generators of hazardous waste and the owners and 


operators of hazardous waste TSD facilities are to be promulgated “as may be necessary to 


protect human health and the environment,” 42 U.S.C. §§ 6922(a), 6924(a), including with 


respect to identifying an “acceptable location of new and existing treatment, storage, and 


disposal facilities as necessary to protect human health and the environment." 42 U.S.C. § 


6924(o)(7) (emphasis added).  Such regulations are subject to revision “from time to time.”  42 


U.S.C. § 6924(o).  As under the CAA, Petitioners have the ability to participate in administrative 


proceedings related to these standards and can challenge in court EPA‟s final standards. 
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 59 Fed. Reg. 19,402 (Apr. 22, 1994) (codified at 40 C.F.R. part 63, subparts F, G, and H).  Incidentally, this 


technology-based standard has reduced hazardous air pollutant emissions from controlled emission points by 95-


98% and total hazardous air pollutant emissions from sources subject to it by approximately 500,000 tons per year.  


See 71 Fed. Reg. 34,422, 34,425 (June 14, 2006). 


68
 See id. at 1083 (“If EPA determines that the existing technology-based standards already provide an „ample 


margin of safety,‟ then the agency is free to readopt those standards during a residual risk rulemaking.”), 1086 


(“EPA adequately responded to each of the alleged deficiencies in the residual risk assessment.”). 


69
 See also 33 U.S.C. § 1311(m)(2) (requiring “adequate margin of safety” in effluent limitations in discharge 


permits), 33 U.S.C. § 1313(d) (where necessary to achieve water quality standards, requiring states to develop a load 


of pollutants that includes a “margin of safety”).   
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Petitioners‟ other arguments as to why they lack effective access to domestic legal 


remedies are also unavailing and do not undercut the fundamental correctness of the 


Commission‟s inadmissibility finding.  Petitioners first complain about the “protracted” nature of 


litigation to challenge environmental regulations.  Add‟l. Observ. at 8.  However, the 


unremarkable observation that it takes time, even significant amounts of time, to pursue domestic 


legal remedies does not render those remedies ineffective, unavailable, or lacking a reasonable 


prospect of success.  To the contrary, Petitioners succeeded in invalidating an EPA air emission 


standard that they believed was too lax.  They pursued further domestic remedies by filing, and 


then settling, a second lawsuit that sought to compel EPA to take action (i.e., issue new PVC 


standards) that the Petitioners contended was taking too long.
70


 


Petitioners also claim that they have no domestic remedies to pursue because courts must 


give EPA, as the expert agency, a degree of deference when evaluating a challenge to an EPA 


regulation.  Add‟l Observ. at 16-17.  Although it is true that U.S. courts typically give expert 


agencies deference under domestic law, Petitioners‟ own success in challenging an EPA CAA 


standard despite the court affording EPA “great deference,” 370 F.3d at 1238, belies this 


assertion and demonstrates that EPA‟s regulations can successfully be challenged.  Indeed, that 


the actions of federal agencies are subject to rigorous and searching judicial review in United 


States courts, and sometimes are overturned despite the principle of deference, is beyond serious 


debate. 


Simply put, Petitioners have domestic legal remedies in this regard and are not excused 


from their obligation to pursue and exhaust them because the legal process can be less than 


expeditious or may include principles acknowledging an agency‟s technical expertise. 


F. Petitioners Can Comment Upon, Potentially Influence, and Challenge Individual 


Permitting Decisions for Mossville Industrial Facilities 


In addition to their ability to seek court review of environmental regulations they 


consider too lax, Petitioners also have domestic remedies to influence, and if necessary challenge 
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 In an attempt to minimize their successful pursuit of domestic remedies, Petitioners erroneously assert that the 


United States put forward a “false claim” in highlighting Petitioners‟ victory in Mossville Environmental Action 


Now v. EPA.  Add‟l Observ. at 8.  Petitioners refer to the lone sentence in the United States First Response that 


discussed this case which, in hindsight, may not have sufficiently elaborated on the court‟s order in that case or the 


status of the regulation on remand.  Although one can hardly imagine a more thorough “revision” of an EPA 


standard than the court vacating it and sending it back to the agency (see Mossville Environmental Action Now v. 


EPA, 370 F.3d at 1243), it perhaps would have been more accurate to state in the United States First Response that 


the case resulted in an order to revise the standard.  Petitioners correctly point out that EPA is in the process of 


promulgating a new standard to replace the one vacated as a result of Petitioners‟ lawsuit.  However, the schedule 


for EPA‟s action was one agreed to by Petitioners.  Thus, Petitioners are plainly in error to suggest United States 


government inaction on this subject or United States government misrepresentation of the record. 
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in court, environmental permits issued to Mossville-area facilities.   All of the pertinent 


regulatory programs addressed in the Petition – the CAA, the CWA and RCRA – operate in 


accordance with a federal/state partnership whereby the State of Louisiana (specifically, the 


LDEQ) implements federal standards in accordance with a federally-approved program.  The 


federal Government, through EPA, maintains a vital oversight authority, can comment upon and 


object to proposed state permits that do not comply with the law, and has independent authority 


to directly enforce the applicable standards. 


In the first instance, Petitioners can participate in state administrative proceedings 


concerning new permits or renewals and modifications of existing permits under these programs.  


Indeed, Petitioners concede that “public participation is important” and that they “have the right 


to participate in governmental decision-making.”  Pet. at 24, 41 (respectively).  Petitioners can 


participate in public hearings for proposed permits (when provided) and comment upon proposed 


permits.  See, e.g., La. Admin. Code tit. 33, §§ 707-21, 803 (2010) (the LDEQ must provide 


notice, hold hearings, consider public comments in hazardous waste permitting and site 


remediation decisions).  To take just one example, under the Louisiana Hazardous Waste Control 


Law, applicants for commercial hazardous waste treatment, storage, and disposal facility permits 


must submit information about the number and density of existing facilities in a 2-mile area, and 


identify any existing community health problems that may be aggravated by the operation of 


their facility.  La. Admin. Code tit. 33, § 405(A) (2010).  Additionally, no waste management 


units may be located within 200 feet of any area that may result in an undue risk to human 


health, and in reviewing permit applications the LDEQ must “assess the impact of a location of a 


commercial hazardous waste treatment, storage, or disposal facility on the citizens of the 


surrounding area, the local infrastructure, and the environment.”  Id.  Petitioners, therefore, have 


the opportunity to object to proposed permits that fail to account for such site-specific potential 


health impacts.  If the LDEQ nevertheless issues a final permit that fails to adequately address 


those comments or is otherwise objectionable to Petitioners, they can challenge such a permit 


before state administrative bodies or in state court.  La Rev. Stat. Ann. § 49:964(A)(1).
71


   


Even though EPA is not the permitting authority under these programs, Petitioners have 


administrative and judicial recourse against EPA if they believe a permit violates federal 


environmental standards.  For example, under the CAA, along with completing notice-and-


comment proceedings for an operating permit, LDEQ submits the proposed permit to EPA, 


which has 45 days to review it.  42 U.S.C. § 7661d(b)(1); see also 40 C.F.R. § 70.8(c).  EPA 


may object to a permit if it does not comply with the CAA or Louisiana‟s implementation plan, 
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 The foregoing shows the inaccuracy of Petitioners‟ sweeping assertion that the domestic “environmental legal 


framework . . . requires the issuance of permits to numerous polluting facilities . . . in close proximity to residential 


communities.”  Pet. at 24 (emphasis added).  Government agencies are sufficiently authorized to exercise their 


discretion to decline to issue permits in such circumstances. 
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in which case EPA will send the permit back to the LDEQ to correct the deficiencies.  If, on the 


other hand, EPA does not object to a permit, any person (including the Petitioners) can petition 


EPA to object to the permit, and EPA must object to the permit if the petitioner meets the 


threshold requirements and demonstrates that the permit does not comply with the CAA or the 


state implementation plan.  42 U.S.C. § 7661d(b)(2); see also 40 C.F.R. § 70.8(c)(1), (d).  EPA‟s 


denial of such a petition is subject to judicial review.  42 U.S.C. 7661d(b)(2); see also 42 U.S.C. 


§ 9607(b)(1). 


G. Petitioners Can Sue Federal Agencies or Petition Them to Address Alleged 


Deficiencies in the Domestic Regulatory System 


As the Commission has correctly observed (Report No. 43/10 at ¶ 35), there are domestic 


remedies that Petitioners have failed to exhaust because, under the domestic legal system, they 


are generally able to challenge the action (or inaction) of federal agencies.  We have already 


discussed as a pertinent example the Petitioners‟ successful challenge to EPA‟s emissions 


standard for hazardous air pollutants from PVC manufacturers.  This section provides additional 


examples and describes more generally avenues the Petitioners could pursue to address the 


inadequacies of environmental regulation that they allege. 


In some instances, Petitioners can sue EPA directly, under the APA or the citizen suit 


provision of an environmental statute, to perform a non-discretionary (or mandatory) duty.  A 


critically important example here is that Petitioners have already successfully done this against 


EPA and the State of Louisiana under the CWA, as their Additional Observations acknowledge 


(Add‟l Observ. at 20).  The Petitioners intervened in federal court litigation that resulted in a 


consent decree in 2002,
72


 under which the State of Louisiana agreed to take certain actions 


concerning the establishment of total maximum daily loads (“TMDLs”) of pollutants
73


 for water 


bodies in Louisiana, including water bodies in and near Mossville.  The consent decree also 


required EPA to take certain actions either as oversight of Louisiana‟s administrative actions or 


in the event Louisiana failed to perform.  EPA has already issued TMDLs for Mossville-area 


waters as a consequence, see supra Section II.A.1, which again confirms the availability and 


effectiveness of domestic remedies available to the Petitioners. 


Petitioners have further options under the CAA.  We discussed supra at Section I.A how 


Section 112 of the CAA requires EPA to promulgate NESHAPs, including stringent technology-


based MACT standards for major sources of hazardous air pollutants.  42 U.S.C. § 7412(d)(2).  


After the implementation of these standards, EPA must assess the risk to public health remaining 
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 Sierra Club and Louisiana Environmental Action Network v. EPA, et al., Civ. No. 96-0527 (E.D. La.). 
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 These TMDLs strengthen effluent limitations for water bodies as to which technology-based standards and water 


quality-based effluent limitations do not protect a level of water quality that permits particular water bodies to be 


used for identified purposes. 
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from hazardous air pollutant emissions and promulgate a health-based standard if the risk 


remaining from that major source category does not protect public health with an “ample margin 


of safety.”  Id. § 7412(f)(2).  If EPA fails to perform these duties, for example, by failing to 


promulgate the initial MACT standard or a “residual risk” standard for major sources of 


hazardous air pollutants in a particular source category, Petitioners could file a citizen suit 


seeking to compel EPA to take appropriate, legally-mandated action.  42 U.S.C. § 7604(a)(2).   


Petitioners are also able to administratively petition EPA to re-open or revise (i.e., 


strengthen) an existing emission standard, based for example on new information.  Indeed, a 


concrete example of such an administrative remedy occurred in January 2009 when certain 


environmental groups petitioned EPA to re-open and revise more than 30 NESHAPs in light of 


recent court decisions vacating some EPA standards as not complying with the requirements of 


Section 112 of the CAA.  See Exhibit E.  One of the standards addressed by that administrative 


petition is the hazardous organic NESHAP for the synthetic organic chemical manufacturing 


industry that applies to some Mossville-area facilities and is discussed supra in Section III.E. 


Petitioners have additional options where the EPA duty at issue is discretionary.  For 


instance, CERCLA authorizes citizens to petition EPA to perform a Preliminary Assessment to 


determine if a site should be included on the National Priority List.  42 U.S.C. § 9605(d).  RCRA 


provides another example of administrative relief Petitioners could seek to tighten standards 


applicable to Mossville-area facilities that handle hazardous wastes, as it permits any person to 


petition EPA to promulgate, amend, or repeal any regulation.  42 U.S.C. § 6974(a).  After 


receiving a petition, EPA must take action in response “[w]ithin a reasonable time.”  Id.  Judicial 


review of EPA final action in response to the petition, or failure to act within a reasonable time, 


is available under the APA as described above.  


More generally, the APA authorizes citizens to petition EPA to undertake rulemaking on 


other matters within EPA‟s competence, and any denial of such a petition must be in writing.
74


  


Any resulting action by EPA, or failure to act within a reasonable time, is subject to judicial 


review under the relevant statute or the APA.  See supra Sections I.B and III.C.  Thus, 


Petitioners could seek rulemaking or other administrative action from EPA to address the 


deficiencies they perceive in the United States‟ regulatory scheme for environmental protection, 


such as improvements to the manner in which permitting decisions account for the proximity 


between the permit applicant and residential areas or other polluting facilities.
75


  Of course, there 
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 See 5 U.S.C. § 553(e) (“[e]ach agency shall give an interested person the right to petition for the issuance, 


amendment, or repeal of a rule”); 5 U.S.C. § 555(b) (“an interested person may appear before an agency . . . for the 


presentation, adjustment, or determination of an issue, request, or controversy in a proceeding . . . in connection with 


an agency function”), (e). 
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 Comparable remedies are available under state law, as the Louisiana Environmental Quality Act provides 


numerous mechanisms to petition for a rulemaking to adopt, amend, or rescind any regulation, comment upon state 
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is no guarantee that EPA or a state agency would proceed in the manner requested by Petitioners, 


as the outcome of any such petition would largely depend on Petitioners demonstrating the 


appropriateness of the requested action. 


H. Petitioners Have Effective Remedies Against Polluting Facilities Under State 


Tort Law  


Petitioners acknowledge in passing that they previously settled “a lawsuit against two 


companies operating facilities in Mossville.”  Pet. at 32.  However, when they later refer to the 


fact that “residents [in the Bel Air section of Mossville] relocated as a result of severe and 


extensive industrial toxic pollution,” id. at  78-79, they do not explain that the relocation resulted 


from the settlement of their successful state law tort claims.  In 1995, approximately 2,800 


Mossville residents (including at least some of the Petitioners) filed a class-action lawsuit
76


 


against Condea Vista and E.I. du Pont Nemours, the then-current and former owners of the vinyl 


chloride production facility now owned by Georgia Gulf and Sasol and located to the east of and 


adjacent to Mossville.
77


  The case was a cause of action for toxic tort (alleging, inter alia, 


trespass, nuisance, emotional distress, and diminution of property value) and concerned chemical 


contamination released from that facility.   The case was settled in April 1998, pursuant to which 


the plaintiffs received a total of approximately $44 million:  $15 million in damages from du 


Pont, $15 million in damages from Condea Vista, and $13.875 million from Condea Vista for the 


voluntary “buyout” of 550 parcels of property so that plaintiffs could re-locate.
78


    


Petitioner Sally Comeaux was the lead plaintiff in the civil tort action and presumably 


participated in the settlement, although she appears not to have availed herself of the option to 


relocate, as the Petition states that she still lives across the street from the Georgia Gulf facility.
79


  


Another Petitioner, David Prince, was a plaintiff and it was reported in 2000 that he accepted a 


                                                                                                                                                                                           
administrative action, request hearings, and challenge agency action or inaction.  See generally La. Admin. Code tit. 


33, §§ 901-09.  Also, similar to the federal scheme, the Louisiana Administrative Procedure Act provides an avenue 


for judicial review of agency adjudications.  La. Rev. Stat. Ann. §§ 49:951(1)(3), 49:964. 


76
 Comeaux v. Condea Vista et al., No. 95-6359 (La. 14


th
 Jud. Dist. Ct. 1995).  Details of the suit and settlement are 


available through 1998 LA Jury Verdicts and Sett. LEXIS 1423, Exhibit F. 


77
 The facility is discussed repeatedly in Petitioners‟ filings.  See, e.g., Pet. at 10, 51-52, 58-59. 


78
 “Paying Neighbors to Move,” The Sun, Dec. 6, 1998; “Pollution Lawsuit Settled for $45 Million,” Times-


Picayune, Mar. 18, 1998.  That figure roughly accords with a 2001 regulatory filing by Georgia Gulf (which had 


purchased the Condea Vista facility) that indicated the cost of the settlement to Condea Vista was $42.1 million. 


79
 Pet. at 10.  The Petition does not mention her role in the 1995 lawsuit but, rather, obliquely refers to the fact that 


her neighborhood was “abandoned by most Mossville residents as a result of groundwater contamination from 


nearby industrial facilities” without mentioning that most residents of that area accepted the voluntary buyout of 


their homes.  Id. 
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monetary settlement in lieu of relocation.
80


   As of 2004, it has been reported that approximately 


98 Mossville households had taken advantage of the voluntary buyout.
81


   


That the situation was such that it resulted in Petitioners‟ entitlement to such remedies is 


of course unfortunate, but the point for purposes of this proceeding is that the domestic legal 


system provides powerful and effective recourse against those directly responsible for toxic 


exposures and contamination.  That many Mossville residents received monetary compensation 


and were relocated as the result of a single court action concerning just one facility confirms the 


potential availability and efficacy of domestic remedies.  Furthermore, any Petitioner who has 


pursued and obtained relief in domestic proceedings plainly cannot come before this 


Commission and request the same relief.
82


 


In addition to not elaborating on the 1998 legal settlement, Petitioners have not addressed 


their ability to file additional tort law claims for nuisance (or other torts collectively referred to 


as “toxic torts”) against the owners and operators of other polluting facilities.  See La. Civ. Code 


Ann. art. 667.  They could seek in such a lawsuit the many forms of relief that are available in 


toxic tort cases, such as abatement of the polluting conditions, the payment of damages 


(including for the purposes of relocation or property buyouts), or the imposition of punitive 


damages.  The United States respectfully disagrees with the Commission‟s suggestion that such 


tort remedies against private parties are not relevant or “effective” for purposes of the instant 


exhaustion analysis.  Report No. 43/10 at ¶¶ 30, 31.  To the contrary, a direct cause of action 


against polluters is an important aspect of environmental regulation in the United States.  


Moreover, such remedies are effective in view of the fact that Mossville residents, including 


some Petitioners, have secured through state law tort actions a major component of the relief 


they seek here, i.e., relocation. 


I. Petitioners Have Not Pursued, Let Alone Exhausted, Their Remedies Under 


U.S. Civil Rights Laws  


Petitioners to date have not pursued available avenues under U.S. civil rights laws to 


address conditions in Mossville, most notably Title VI of the Civil Rights Act of 1964 and 


EPA‟s regulations implementing Title VI which, together, are intended to ensure that state 
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 “Civil Rights Issues Enter New Arena: The Search for Environmental Justice,” Newshouse News Service, June 


13, 2000. 


81
 “Habitat-Greenpeace Mix Causes Chemical Reaction; PVC Makers Accuse Environmental Group of Abusing 


Charity,” Times-Picayune, Apr. 8, 2004. 
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 See Pet. at 93 (seeking relocation as a remedy).  In the United States‟ view, at a minimum, in order for the 


Commission to be able to assess the Petitioners‟ claims, each Petitioner needs to disclose to the Commission his or 


her involvement in, and eligibility for, the remedies provided in the 1998 settlement. 
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programs receiving federal funds do not discriminate on the basis of race, color, or national 


origin.  Specifically, Title VI provides that:  “No person in the United States shall, on the ground 


of race, color, or national origin, be excluded from participation in, be denied the benefits of, or 


be subjected to discrimination under any program or activity receiving Federal financial 


assistance.”  42 U.S.C. § 2000d.  


Federal agencies that extend federal assistance or grants to programs and activities, such 


as state agencies responsible for environmental permitting and enforcement, are required to 


promulgate regulations to effectuate the objectives of Title VI.  42 U.S.C. § 2000d-1.  EPA‟s 


regulations are codified at 40 C.F.R. part 7 and provide, inter alia, that “[n]o person shall be 


excluded from participation in, be denied the benefits of, or be subjected to discrimination under 


any program or activity receiving EPA assistance on the basis of race, color, or national origin.”  


40 C.F.R. § 7.30.  Pertinent here, EPA‟s regulations prohibit state permitting programs receiving 


EPA assistance from “using criteria or methods of administering its program which have the 


effect” of discriminating on the basis of race, color, or national origin. 40 C.F.R. § 7.35(b) 


(emphasis added).  In other words, facially neutral policies or practices of state agencies that 


result in discriminatory effects that lack a substantial legitimate justification violate EPA‟s Title 


VI regulations.  EPA‟s regulations also establish a process under which citizens, like Petitioners, 


can file complaints with EPA‟s Office of Civil Rights (“OCR”) concerning alleged 


discrimination by a recipient of EPA assistance, which complaint EPA will investigate and 


which can lead to enforcement action by EPA or referral to the United States Department of 


Justice.  40 C.F.R. § 7.120-.130.  


Petitioners are generally correct that, while private individuals may sue the United States 


or a Louisiana agency in federal court for a violation of their right to equal protection of the law, 


such a claim requires proof of intentional discrimination.
83


  That such intent must be shown in 


order to prevail in such cases, by itself, does not mean that Petitioners would have no reasonable 


prospect of success, and Petitioners offer no support for their claim that that it is “virtually 


impossible to prove intentional discrimination.”  Pet. at 26.  Indeed, evidence of discriminatory 


intent need not be direct but, rather, can be circumstantial and inferred from a “clear pattern” of 


action that cannot otherwise be explained.  The United States Supreme Court has identified 


multiple indicia of such a pattern that may support a claim, such as the government‟s historical 


practices, the sequence of government action, or the fact that the challenged government action 


differs from past practice.  Arlington Heights, 429 U.S. at 266. 


Nor can Petitioners avoid their obligation to pursue their own civil rights claim by 


pointing to the fact that a single court, whose decision does not bind the court that would hear a 
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 Alexander v. Sandoval, 532 U.S. 275, 280-281 (2001); Village of Arlington Heights v. Metro. Housing Dev. Corp., 


429 U.S. 252, 265 (1977) (“Proof of racially discriminatory intent or purpose is required to show a violation of the 


Equal Protection Clause.”). 
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case brought by Petitioners, disallowed a claim by a citizen group that sought to directly enforce 


Title VI regulations against a state environmental agency.  Pet. at 27.  That case, South Camden 


Citizens in Action v. New Jersey Department of Environmental Protection, 274 F.3d 771 (3
rd


 Cir. 


2001), merely re-affirmed that filing suit in federal court requires evidence of discriminatory 


intent (as opposed to evidence of discriminatory effect) and held that federal agency Title VI 


implementing regulations that expressly prohibit discriminatory effects cannot be directly 


enforced by private individuals in court.  Id.  Nothing in Sandoval, South Camden, or any other 


authority cited by Petitioners prevents them from bringing a properly substantiated claim against 


the United States alleging intentional discrimination in the denial of equal protection under the 


law or against the State of Louisiana or one of its agencies under Title VI of the Civil Rights Act 


of 1964 for intentional discrimination.  They have, at most, shown that filing such a civil rights 


claim in federal court would present potentially significant evidentiary hurdles, not that it would 


be futile.  This Commission requires more before the duty to exhaust can be excused. 


Moreover, the fact that Petitioners cannot directly enforce EPA‟s Title VI regulations in 


federal court (for instance, by suing a Louisiana permitting agency) does not mean that they have 


no remedy under United States civil rights laws.  Significantly, Petitioners can pursue a claim 


under EPA‟s Title VI regulations by filing an administrative complaint with OCR.  Petitioners 


can seek Title VI enforcement against any Louisiana agency in receipt of EPA assistance that 


Petitioners believe has applied criteria or methods, for instance in the environmental permitting 


of Mossville-area industrial facilities, that “have the effect” of discriminating against Mossville 


residents on the basis of race, color, or national origin.
84


  Of course, this is the essence of 


Petitioners‟ claims about “disproportionate permitting of polluting facilities in the African 


American community of Mossville” causing “African Americans in Mossville [to] bear a racially 


disproportionate burden of severe industrial pollution.”  Pet. at 8. 


If OCR accepts a timely administrative complaint
85


 alleging such discriminatory effects, 


EPA‟s regulations provide that OCR will investigate the allegations and assess whether an 


impact is both adverse and borne disproportionately by a group of persons based on race, color, 


or national origin.
86


  If the complaint is not dismissed and a prima facie case of discrimination is 


found, the subject of the complaint is given an opportunity to provide a justification for its 


action, and OCR is to determine whether there was a less discriminatory alternative and whether 
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 See 40 C.F.R. § 7.120-.130; 40 C.F.R. § 7.31(b)-(c). 
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 Before OCR can accept a complaint, it must determine, inter alia, whether the allegedly discriminatory act 


occurred within 180 days of the filing of the complaint.  40 C.F.R. § 120(b).  If the complaint is untimely, OCR will 


dismiss it or waive the time limit for good cause.  Id.   


86
 40 C.F.R. § 7.120(d); see also 65 Fed. Reg. 39,667, 39,670 (June 27, 2000). 
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the explanation given is merely a pretext for discrimination.
87


  If OCR makes a preliminary 


determination of noncompliance and the subject fails to achieve voluntary compliance, OCR will 


issue a formal determination of Title VI noncompliance and the subject of the complaint is given 


another opportunity to propose a plan for complying with Title VI or demonstrate that the 


preliminary findings are incorrect.
88


 


EPA can address a finding of discriminatory effect in several ways.  For instance, 


compliance may be secured through voluntary, informal means.  However, EPA is also 


authorized to institute proceedings to suspend, terminate, or refuse to provide future federal 


assistance to the offending state or local agency.  40 C.F.R. § 7.130.  EPA may also decide that 


the matter raised in an administrative complaint is more appropriately handled by the 


Department of Justice through civil judicial enforcement.  40 C.F.R. § 7.130(a). 


Petitioners have not filed an administrative complaint with EPA, despite the applicability 


of this process and the fact that EPA‟s regulations furnish an administrative cause of action for 


the very discriminatory effects of regulatory permitting that are alleged.  Petitioners‟ criticisms 


concerning inefficiencies and time lags in OCR‟s resolution of administrative Title VI 


complaints, while not without some factual foundation, do not establish that such a process offers 


no reasonable prospect of success sufficient to overcome the exhaustion requirements.
89


  


Petitioners‟ arguments are also contradicted by the fact that on December 14, 2010, two 


Mossville-area organizations (RESTORE and the People‟s Advocate of Southwest Louisiana) 


filed with OCR a Title VI administrative complaint alleging violations and seeking investigation 


into LDEQ and the “methods that LDEQ has applied in Calcasieu Parish, Louisiana.”  Exhibit G 


at 1.  Specifically, the complaint raises concerns about LDEQ‟s issuance of a RCRA corrective 


action permit for the PPG Industries facility in Lake Charles, Louisiana and resulting 


disproportionate impacts on the African-American community in the Lake Charles area.  This 


facility is discussed repeatedly in the Petition, see, e.g., Pet. at 36 (Table 1), 63-64, 70, and 
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See 40 C.F.R. § 7.120(g); 40 C.F.R. § 7.115(d). 
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 See 40 C.F.R. § 7.115(d)-(e). 
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  Even if OCR‟s operations are less than optimal, Petitioners are not excused from the requirement to exhaust 


domestic remedies.  Moreover, the United States takes seriously and has responded to such concerns raised by 


Petitioners and others.  Much has changed since the Second Amended Petition was filed in 2008.  EPA 


Administrator Lisa Jackson has prioritized enhancing OCR‟s operations by dedicating significant new resources to 


OCR investigations of Title VI administrative complaints, including implementing a network of technical, policy 


and legal experts among and between the relevant EPA components.  OCR is directed by new top management, and 


the Administrator has established a new position of Senior Counsel for External Civil Rights to expedite OCR‟s 


resolution of pending complaints.  In fiscal year 2010 alone, OCR closed 29 complaints and 42 are pending 


currently.  See U.S. Environmental Protection Agency, Office of Civil Rights, Quarterly Update of Title VI 


Administrative Complaints.  Additionally, because LDEQ likely receives federal assistance from other federal 


agencies, Petitioners may not be limited to filing a Title VI complaint with EPA. 
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RESTORE‟s Title VI administrative complaint raises issues about this facility similar to those in 


the Petition.  See generally Exhibit G. 


Nor is it pertinent that an administrative complaint filed with EPA would be against a 


state agency and not against the United States.  The Statute and Rules of Procedure of this 


Commission require Petitioners to pursue and exhaust every domestic remedy that would 


eliminate or ameliorate their alleged injuries, irrespective of the party against whom such a 


remedy is sought.  Further, the State of Louisiana and its agencies have the primary 


responsibility for issuing, renewing and modifying the permits about which Petitioners are 


concerned.  There is no question that the outcome of an administrative Title VI proceeding 


directed at these state agencies could affect their permitting practices.  Petitioners offer no 


sufficient excuse for not filing a Title VI administrative complaint with OCR. 


IV. The Petition Lacks Merit  


The Commission‟s Report No. 43/10 ruled admissible only the Petition‟s claims alleging 


violations of Articles II and V of the American Declaration.  As explained in Section III of these 


Observations, the United States believes that these claims should be ruled inadmissible, for 


failure to exhaust domestic remedies.  Should the Commission nevertheless decide to reach the 


merits, this Section addresses those claims.  It should be noted that this Section addresses the 


merits of Petitioners‟ claims under Articles I and XI only briefly.  If, contrary to the strong 


urging of the United States in these Observations, the Commission grants the Petitioners‟ request 


for reconsideration and permits claims under Articles I and XI to proceed, the United States 


requests an opportunity to address such claims in greater detail prior to any decision on the 


merits. 


Petitioners‟ allegations of violations of the American Declaration rest on mistaken 


characterizations of State commitments under that instrument.  Throughout the Petitioners‟ 


submissions to the Commission, the commitments of the United States under the American 


Declaration are inaccurately described.  They are conflated with obligations under the American 


Convention, to which the United States is not a party, and are misinterpreted, either by reference 


to cases that are inaccurately characterized or are inapplicable because they rely upon the 


American Convention or other inapposite international instruments.
90
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 The Commission Statute explicitly provides that, for the purposes of the Commission,  “human rights” in Member 


States not parties to the American Convention on Human Rights are understood to be only the rights set forth in the 


American Declaration.  Commission Statute, Article 1(2)(b).  While we appreciate that the Petitioners have removed 


from the Second Amended Petition inappropriate references to several international instruments to which the United 


States is not a State Party, we note that Petitioners‟ continued reference to and reliance upon decisions and opinions 


of the Inter-American Court and the European Court of Human Rights, and their underlying conventions, remains 


inapposite as the United States is not a party to those instruments nor subject to the jurisdiction of those bodies.  


Moreover, those instruments differ significantly from the American Declaration in their contents and contexts.  
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The foregoing sections of these Observations demonstrate that the United States affords 


its citizens extensive opportunities to participate in environmental and public health decision 


making, through its electoral systems, its legislative and regulatory processes, and its court 


systems.  They describe the long-term, ongoing involvement of the Government in Mossville, 


demonstrating that the factual context is difficult and complex, that the United States continues 


to exert great efforts to investigate alleged contamination and negative health effects in the area, 


and that it has taken and is prepared to take remedial measures where appropriate.  They also 


demonstrate the numerous remedies available to individuals and groups to defend and vindicate 


their interests in the areas of environmental protection, public health, and civil rights.   


The Petitioners, however, invite the Commission to impose its authority over the proper 


functioning of these robust domestic processes.  They ask the Commission not only to review 


specific siting and permitting decisions, but also to recommend that the United States “reform its 


existing environmental regulatory system” by adopting an approach to environmental and public 


health protection based on very different scientific and technical premises.
91


    


That invitation is extremely broad and rests on the unsubstantiated assertion that the 


system of environmental regulation in the United States is so deficient that it violates Petitioners‟ 


rights.  Yet, as demonstrated in Sections I through III above, the United States‟ system for the 


protection of the environment and public health is among the most sophisticated, thorough, and 


effective in the world, and Petitioners‟ arguments suggesting the contrary are not credible. 


In this context, it is worth recalling the cautionary words of Fadeyeva v. Russia, a 


European Court of Human Rights case cited by both Petitioners and the Commission,
92


 and 


discussed more fully in Section IV.B, below.  Fadeyeva emphasized that “States have a wide 


margin of appreciation in the sphere of environmental protection,” that “the national authorities . 


. . are in principle better placed than an international court to evaluate local needs and 
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Pet. at 94.  Petitioners object to the regulation by the United States system of emissions of specific chemicals, 


asserting that “[t]hese laws erroneously presume that human health and the environment are protected by such 


inadequate requirements.”  Id. at 22.  Petitioners believe that a much larger (but unspecified) list of chemicals should 


be regulated.  Id.  Moreover, they believe that the focus of regulation should shift from establishing limits on such 


chemicals, and that the Commission should direct the United States instead to “establish in all regulatory programs 


pollution limits that protect against multiple, cumulative, and synergistic health impacts of numerous toxic and 


hazardous substances released into the air, water, and land by one or more industrial facilities.”  Id. at 94, Request 


for Remedies ¶ 4.a.   


92
 Fadeyeva v. Russia (June 9, 2005), analyzed in Report No. 43/10 at 12 & n.36.  Although, as explained below, 


jurisprudence arising under the European Convention on Human Rights is not useful in interpreting the American 


Declaration substantively, Fadeyeva very clearly explains the reasons why, as a prudential matter, international 


tribunals defer to domestic authorities in the area of environmental and public-health regulation and protection. 
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conditions,” and that it is not for such a court “to substitute for the national authorities any other 


assessment of what might be best policy in this difficult technical and social sphere.”
93


 


In this case, Petitioners‟ arguments invite the Commission to intervene in domestic policy 


matters and substitute its policy judgment for that of national authorities with technical expertise 


in the relevant subject matter, legal competence to address the claims, and authority to impose 


appropriate remedies.  This approach must be rejected because it is not supported by the 


provisions of the American Declaration on which Petitioners rely or by the facts in the record. 


A. The Right to Equality Before the Law Under American Declaration Article II  


Petitioners assert that the United States Government inadequately protects Mossville 


residents‟ rights to equal protection and freedom from racial discrimination, in violation of 


American Declaration Article II.
 94


  However, the Petition does not state facts that would tend to 


establish any such violation, and the Additional Observations provide no relevant additional 


information to substantiate this claim on the merits.   


The United States' initial response pointed out that a claim under Article II requires a 


clear showing of intentional discrimination based on factors such as "race, colour, sex, language, 


religion, political or other opinion, national or social origin, property, birth or other status."
95


   


Petitioners have stated no facts that would establish current, intentional discrimination; at 


most they allege a correlation between patterns of minority settlement and environmental 


degradation.  However, such a correlation does not demonstrate causation, much less 


discriminatory intent.   


As noted in Section IV.D below, the siting of industrial facilities in the vicinity of 


Mossville began well before the conclusion of the American Declaration or the inception of 


modern environmental regulation, and occurred for a myriad of reasons.  Further industrial 


development followed in the area.  No showing has been made of any discriminatory intent in 


this development.  Nor has any showing been made that such industrial development was the 


discriminatory effect of specific government policies.  Finally, no discriminatory intent has been 


shown in what Petitioners allege has been the failure of the United States to reverse any harmful 


effects of this development.  To the contrary, Sections I and II demonstrate that the United States 


has been deeply involved in a long-term effort to identify and mitigate, as necessary, any such 


effects.  
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 Id. at ¶¶ 102 & 103. 


94
Pet. at 85-89. 
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Petitioners do not attempt to demonstrate intentional discrimination and do not 


acknowledge any requirement to make such a showing.  Mary and Carrie Dann v. United 


States,
96


 the one Commission case relied on by Petitioners to support the view that no showing of 


intent is required, does not support that argument.  That case involved a legal regime for 


adjudicating Native American property claims that was de jure different from the regime 


applicable to other citizens.  The Commission concluded that, in the case of the Danns and their 


tribal collective, that special legal regime meted out treatment that was both different and 


inferior.  Since the difference in treatment was dictated by law, it was by definition “intentional,” 


and there was no need to decide whether discrimination could be established in the absence of a 


showing of intention.
97


 


In this case, by contrast, Petitioners are subject to the same legal regime as all other 


United States citizens.  Sections I-III describe the United States‟ system of environmental 


protection, in which interested individuals and groups play an extensive role in the formulation 


of standards and regulations, the issuance of permits, and administrative and judicial 


enforcement against both private polluters and the government.  Petitioners have the same rights 


within this system as other United States citizens, and they make no argument to the contrary.  


They cannot make a claim of facial or de jure discrimination.  Absent such a claim, Petitioners 


must allege and show intentional discrimination.  They have not done so, and thus this claim 


should fail. 


B. The Protection of Private and Family Life Under American Declaration 


Article V 


Petitioners also assert that the United States Government inadequately protects Mossville 


residents‟ rights to privacy, in violation of American Declaration Article V.
98


  Again, however, 


the Petition fails to state facts that would tend to establish any such violation, and the Additional 


Observations provide no relevant additional information to substantiate this claim on the merits. 


In its Report, the Commission concluded that “the allegations concerning the rights to 


privacy cannot be regarded as manifestly out of order,  . . . and call for an examination of the 
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 Report No. 75/02, Case 11.140, at ¶¶ 96-97 (2002). 


97
 The Commission also relies on the Dann case in its Report No. 43/10 on admissibility in this case.  See Report 


No. 43/10 at 11-12 & n.35.  In the same footnote, the Commission cites IACHR Report No. 51/01, Case No. 9903, 


Ferrer-Mazorra v. United States (April 4, 2001).  However, like Dann, Ferrer-Mazorra did not deal with the 


requirement vel non of intentionality; to the contrary, like Dann, it involved a special regime for excludable aliens 


that was de jure different from the regime applicable to others.  Ferrer-Mazorra at ¶¶ 238-239.    
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 Pet. § VIII, pp. 90-92. 
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merits.”
99


  The Commission recalled that in its La Oroya (Peru) decision,
100


 “it did not consider 


that the allegations that „excessive environmental contamination represents an intrusion into the 


personal and family life of individuals‟ could characterize a violation of the right to privacy” 


under Article 11 of the American Convention, but considered that the allegations in the present 


case differ sufficiently to call for examination on the merits.
101


  The United States respectfully 


suggests that, for the purpose of finding whether there was a right-to-privacy violation, there is in 


fact no meaningful difference between the petitions in La Oroya and this case.  If anything, the 


pollution and environmental degradation alleged in La Oroya were more severe, more pervasive, 


more immediately hazardous to life and health, and more intrusive in their effects on private and 


family life than those alleged in this case.  The United States submits that the Commission would 


have been justified in ruling Petitioners‟ privacy claim inadmissible for the same reasons that 


applied in La Oroya.  In any event, Petitioners‟ failure to provide any significant, relevant 


additional information in support of this claim mandates its rejection on the merits. 


Neither the Petition nor the Additional Observations substantiate Petitioners‟ claim under 


Article V as a factual matter, nor do they explain how that claim can be brought within the ambit 


of Article V, which by its terms does not address the type of environmental injury alleged in this 


case.  Petitioners cite no relevant case law under the American Declaration, but rely on two cases 


from the European Court of Human Rights, applying the European Convention on Human 


Rights.   


The United States recognizes and embraces the growing international attention paid to 


environmental matters, including through multilateral conventions, bilateral agreements and 


other international processes.  The United States believes that such other fora provide the proper 


setting for the development of international environmental law.  However, while there are 


significant relationships between environmental protection and human rights, it would be an 


error to import environmental law into international human rights instruments, including by 


relying on treaties to which the United States is not a party, and which have different contexts 


and contents from that of the American Declaration.   


Moreover, case law from that context, while not a proper source for interpreting the 


American Declaration, vividly illustrates the caution with which any human rights body must 


approach an invitation to substitute its judgment for that of expert domestic institutions in the 


areas of environmental protection and public health.  Fadeyeva v. Russia, the primary European 
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 Report No. 43/10, ¶ 43. 
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 La Oroya (Peru), Admissibility, Report No. 76/09 (August 5, 2009). 
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 Report No. 43/10 at 12 & n.37. 
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Court case cited by Petitioners and analyzed by the Commission,
102


 underscores that any claim 


that environmental regulations and government actions applying them have violated privacy 


rights under international law must overcome a high threshold.  Even if the relevant international 


instrument would permit such a claim, a tribunal considering it must accord substantial deference 


to government decisions in this area.  Fadeyeva enumerates various reasons for such deference, 


including institutional differences in knowledge and expertise in an area of regulation that is 


highly technical and fact-specific, and respect for governments‟ policy choices, particularly in 


light of their need to balance competing policy interests. 


Thus, in Fadeyeva the European Court, reviewing its prior jurisprudence, stated that “the 


Court has, as a rule, accepted that the States have a wide margin of appreciation in the sphere of 


environmental protection,” and that “the national authorities . . . are in principle better placed 


than an international court to evaluate local needs and conditions.”
103


  The European Court in 


Fadeyeva went on to state that it “has also preferred to refrain from revising domestic 


environmental policies.”
104


  In its own discussion of Fadeyeva, this Commission further noted 


the European Court‟s caveat regarding the need “to strike a balance between the competing 


interests of the applicant‟s rights and the community as a whole.”
105


   


Fadeyeva quoted a previous holding that “it is certainly not for  . . . the Court to 


substitute for the national authorities any other assessment of what might be best policy in this 


difficult technical and social sphere.  This is an area where the Contracting Parties are to be 


recognised as enjoying a wide margin of appreciation.”
106


  Fadeyeva concluded this discussion 


by emphasizing the highly circumscribed role of an international body in assessing governmental 


action in this area: 


“[T]he complexity of the issues involved with regard to environmental protection 


renders the Court's role primarily a subsidiary one.  The Court must first examine 


whether the decision-making process was fair and such as to afford due respect to 


the interests safeguarded to the individual by Article 8, and only in exceptional 


circumstances may it go beyond this line and revise the material conclusions of 


the domestic authorities.”
107
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 Fadeyeva v. Russia (June 9, 2005), analyzed in Report No. 43/10 at 12 & n. 36. 


103
 Id. ¶¶ 102 & 103. 
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 Id. ¶ 103. 


105
 Report No. 43/10 at 12 & n. 36. 
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 Fadeyeva at ¶ 104 (citation omitted). 
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Id. at ¶ 105 (citations omitted, emphasis added). 







48 


 


Petitioners‟ claim under Article V of the American Declaration (indeed, all of Petitioners‟ 


claims) fails to meet this threshold.  As is illustrated in the foregoing sections of these 


Observations, the United States has been, and continues to be, actively engaged in addressing the 


environmental and public health issues presented in the Mossville area.  The United States‟ 


system of environmental regulation offers abundant opportunities for interested individuals and 


groups to participate in environmental decisions that affect them.  While Petitioners have availed 


themselves – successfully – of some of these opportunities, they have not pursued the majority of 


the avenues open to them to address the concerns raised in this Petition.   


The relevant decision-making processes in the United States can be fairly described,  in 


the European Court‟s phrase, as “fair and such as to afford due respect to the interests 


safeguarded to the individual.”  Nor, given the information presented in Section II describing the 


long-term, extensive and ongoing government effort to identify, analyze and, where appropriate, 


remedy environmental and public health problems in Mossville, can it fairly be said that the 


United States is unresponsive to concerns in this complex area.   


Thus, we respectfully submit that this Commission, as did the European Court, should 


accord the United States‟ environmental regulatory decisions a “wide margin of appreciation,” 


and refrain from seeking to “substitute for the national authorities any other assessment of what 


might be best policy in this difficult technical and social sphere.” 


C. The Rights to Life and Health Under American Declaration Articles I and XI  


Petitioners assert that the United States Government inadequately protects Mossville 


residents‟ rights to life and health, in violation of American Declaration Articles I and XI.
 108


  


The Commission ruled these claims inadmissible for failure to exhaust domestic remedies.  As 


Section III of these Observations demonstrates, the Commission‟s decision was correct, and the 


Commission should reject Petitioners‟ request to reconsider it. 


In view of the Commission‟s decision to exclude Petitioners‟ claims under Articles I and 


XI, the United States addresses these claims only briefly below.  However, should the 


Commission decide to reconsider and deem these claims admissible, the United States requests 


an opportunity to submit more detailed observations addressing them prior to any decision on the 


merits. 


American Declaration Article I states that “[e]very human being has the right to life, 


liberty and the security of his person.”  It addresses State action directed against the individual.  


Unlike the corresponding provisions of the American Convention on Human Rights (“American 


Convention”), Article I includes no provision regarding protection of those rights against the 
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actions of private parties.  Moreover, Article I does not address alleged environmental rights.  


Article I relates to such rights, if at all, only if another right under the American Declaration is 


violated to such a degree as to threaten human life.  Thus, the United States submits that this 


claim can only stand if Petitioners can demonstrate a violation of the right to the preservation of 


health under Article XI. 


However, the Petition overstates the reach of Article XI, misinterprets Commission cases 


pertinent to that Article, and relies on cases interpreting other, inapposite international 


instruments.  As noted above, Article XI provides: 


Every person has the right to the preservation of his health through sanitary and 


social measures relating to food, clothing, housing and medical care, to the extent 


permitted by public and community resources.  (Emphasis added.) 


It is important to note that Article XI qualifies the right to the preservation of health 


through “sanitary and social measures” with the phrase, emphasized in the quotation above, “to 


the extent permitted by public and community resources.”  Article XI not only allows, but in fact 


requires, the balancing of the considerations enumerated therein, including scientific and 


technical resources and economic and social impacts.  


The evaluation and balancing required by Article XI rests with the regulatory regime of 


the State and, for the reasons so cogently expressed in Fadeyeva, discussed above, must be 


accorded great deference.  Sections I – III of these Observations demonstrate that the United 


States‟ system for the protection of the environment and public health is comprehensive and 


affords ample opportunity for participation by affected individuals and groups, and that this 


system has been, and continues to be, actively engaged in addressing the concerns raised by 


Petitioners.   


This system is not perfect, but it is among the best in the world, and its processes and 


results are entitled to the “wide margin of appreciation” demanded by Fadeyeva.  Such deference 


to the expertise of domestic institutions is particularly mandated here, where the process of 


environmental protection and remediation is ongoing and evolving, and where Petitioners have 


provided no additional information to cast serious doubt on the efficacy of that process. 


D. Petitioners Have Not Shown the Factual Basis For A Violation Of Any Right 


 Even supposing that the various legal theories Petitioners have put forward are 


meritorious, Petitioners have not established the factual basis of a violation.   


Petitioners‟ claims must be viewed in the context of the broader system of environmental 


protection and regulation.  As is true in many nations, the United States did not begin to acquire 


a comprehensive system of environmental regulation until the 1960s and 1970s, and that system 
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developed over time.  The evolving and incremental nature of that environmental regulation 


means that the United States (again like many countries) has a legal framework for analyzing 


contaminated areas, setting priorities between them, and addressing contaminated areas 


systematically as priorities and resources permit.  Environmental regulation and remediation 


involve a careful balancing of scientific knowledge, technological capabilities, social and 


economic impacts, and resource availability that cannot be dealt with in absolutes.   


As to the siting of existing facilities around Mossville, the same historical background of 


environmental regulation is again illustrative.  As Petitioners themselves aver, industrial facilities 


in or near Mossville began to spring up in the 1930s and 1940s,
109


 long before the American 


Declaration or any other pertinent international human rights instrument was promulgated.  


Industrial development in Mossville also predated by many years the domestic legislative and 


regulatory framework now in place to prevent or mitigate pollution.  At the time these facilities 


were constructed, industrial facilities may have been seen more as beneficial sources of 


employment than as sources of pollution.  And once facilities began to be located in Mossville, 


more may well have followed, more likely for economic reasons than for any overt or implicit 


policy reasons.
 110


   


Petitioners do not point to any specific evidence that invidious discrimination motivated 


the development of industry in or near Mossville.  Over time, with the development of more 


rigorous environmental regulation and a better understanding of environmental harms, 


restrictions were placed on the operations of these facilities as to the amount of pollution they 


could emit. The question of what additional protections to afford communities that are near 


historical concentrations of industrial activity is a difficult one, and again one that is influenced 


by the evolution of technical knowledge, and that implicates a balancing of many factors. 


Petitioners offer little hard or rigorously-tested evidence to support their allegations of 


harm, or their contentions that government efforts to address them are so inadequate as to 


constitute violations of rights protected under the American Declaration.  For the most part, they 


instead offer anecdotal accounts, generalities about the nature of environmental regulation in the 


United States, and conclusory statements and assumptions about the situation in Mossville.  One 


exception, the report entitled  "Industrial Sources of Dioxin Poisoning in Mossville, Louisiana: A 


Report based on the Government's Own Data," attached as Appendix D to Petitioners‟ 


Additional Observations, interprets some of the available information very differently than is 
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 Pet. at 8, 33, 36, & 37. 
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  The phenomenon of such subsequent "path dependent" development – the location and concentration of certain 


types of facilities in a particular area because of the economic impulse provided by similar prior development – is 


much studied in modern economics.  See, e.g., Paul Krugman, "The Role of Geography in Development" (1998), 


downloadable at www.worldbank.org/html/rad/abcde/krugman.pdf; "Path Dependence," entry in EH.Net 


Encyclopedia of Economic and Business History,  at http://eh.net/encyclopedia/article/puffert.path.dependence.  
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reflected in Section II of these Observations and has certain shortcomings that EPA has 


addressed.
111


 


 By contrast, the information provided in Section II of these Observations demonstrates 


that the facts concerning the nature and extent of pollution in the Mossville area, its impacts on 


public health, and appropriate remedial responses, are still genuinely in doubt and under active 


investigation.  The United States and its agencies are undertaking a range of concrete actions 


relating to the situation in Mossville, including analysis of what contaminants exist in the area, 


their sources, their potential health effects, and possible remedial actions.  The results will 


provide additional information on the nature of the potential harms to Mossville residents, and 


will help to delineate what steps are needed to address or prevent those harms.   


Thus, it cannot be said that the United States has ignored or abandoned the Mossville 


community, or disregarded the concerns Petitioners identify.   Instead, the United States is in the 


course of gathering and analyzing the facts to ascertain whether those concerns are well-founded 


and, if so, to determine how to address them.  Petitioners have had, and will continue to have, 


access to information on the status of these government activities, as well as opportunities to be 


heard as study and decision making move forward.   


In these circumstances, Petitioners have not presented an adequate factual basis for their 


claims.  It would be both unjustified and premature for the Commission to insert itself into this 


process at Petitioners‟ invitation. 


V. Conclusion 


For the foregoing reasons, the United States respectfully requests that the Commission 


determine that all claims in this Petition are inadmissible.  Should the Commission instead deem 


any claims admissible, the United States respectfully requests that the Commission deny those 


claims on the Merits, as unsupported by the facts and insufficient as a matter of law under the 


American Declaration. 


 


Attachments: 


 Index of Exhibits 


 Glossary
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Index of Exhibits to United States’ Observations Dated December 17, 2010 


Exhibit A: EPA, Plan EJ 2014 (July 27, 2010) 


Exhibit B: EPA, EPA’s Action Development Process: Interim Guidance on Considering 


Environmental Justice During the Development of an Action (July 2010) 


Exhibit C: EPA, Timeline of Government Actions 


Exhibit D: EPA, Summary of Actions (Oct. 2010) 


Exhibit E: Sierra Club and NRDC Administrative Petition for Rulemaking Concerning CAA 


Section 112 Emission Standards (Jan. 14, 2009) 


Exhibit F: LEXIS Verdict and Settlement database entry for Comeaux v. Condea Vista 


Exhibit G: Title VI Administrative Complaint Against LDEQ and Concerning the PPG 


Industries, Lake Charles, Louisiana Facility (Dec. 14, 2010) 


Exhibit H: Letter from EPA Region 6 to MEAN, Wilma Subra and Edgar Mouton 


transmitting EPA Response to "Industrial Sources of Dioxin Poisoning in 


Mossville, Louisiana: A Report based on the Government's Own Data" (Nov. 13, 


2009)







 


 


GLOSSARY 


APA    Administrative Procedure Act 


ATSDR   Agency for Toxic Substances and Disease Registry 


CAA    Clean Air Act 


CERCLA/Superfund Comprehensive Environmental Response, Compensation and 


Liability Act 


CWA    Clean Water Act 


EJ    Environmental justice 


EPA    United States Environmental Protection Agency 


EQA    Louisiana Environmental Quality Act 


LDEQ    Louisiana Department of Environmental Quality 


LDHH    Louisiana Department of Health and Hospitals 


MACT    Maximum achievable control technology 


MEAN    Mossville Environmental Action Now 


NAAQS   National Ambient Air Quality Standards 


NCP    National Contingency Plan 


NESHAPs   National Emissions Standards for Hazardous Air Pollutants  


NOV    Notice of Violation 


NPDES   National Pollutant Discharge Elimination System 


NPL    National Priorities List 


OCR    EPA Office of Civil Rights 


PA    Preliminary Assessment 


PVC    Polyvinyl chloride and copolymer  


RCRA    Resource Conservation and Recovery Act 


RESTORE   Restore Explicit Symmetry to Our Ravaged Earth 
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SDWA    Safe Drinking Water Act 


SEP    Supplemental environmental project 


SI    Site Investigation 


SIP    State Implementation Plan 


TMDL    Total maximum daily load 


TSD    Treatment, storage, and disposal 


VOC    Volatile organic compound 
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BEIRUT — Syrian military
and security forces assaulted
Hama and other restive cities
before dawn Sunday, killing at
least 70 people in whatmarked
the broadest and fiercest crack-
down yet by the government of
President Bashar Assad on the
4-month-old uprising against
his rule, activists and residents
said.


The simultaneous raids on
several cities came a day before
the holy month of Ramadan,
during which activists had
vowed to escalate their upris-
ing with nightly protests. The
scale of the assault and the


mounting death toll under-
scored the government’s inten-
tion to crush the uprising by
force, despite international
condemnations and its own
tentative and mostly illusory
reforms.


The scenes of bloodshed in
Hama and Deir al-Zour, which
had slipped beyond the gov-
ernment’s control this sum-
mer, were certain to put more
pressure on world leaders, in
particular the United States, to
take a harder line against
Assad. President Barack Oba-
ma described the crackdown in
Hama as “horrifying” events
that “demonstrate the true
character of the Syrian regime.”
But his administration has yet
to demand formally that Assad


Syrian military’s raids
worst yet, activists say


UNREST IN THEMIDDLE EAST


At least 70 killed in
simultaneous attacks
on multiple cities
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TheU.S. ArmyCorps of Engineers is con-
cerned that hydraulic fracturing of natural-
gas wells near its dams — such as the one at
JoePoolLake in southwesternDallasCounty
—could threatendamsafety.


In most of Texas and several other states,
the corps has declared a 3,000-foot buffer
around its dams and water-control struc-
tureswithinwhich itwillnotallownewwells,
drillingpads or pipelines.


The corps also has a national team study-
ing potential risks to dam safety fromminer-
als extraction.


“We want to feel confident that our pro-
jects are safe,” said Anita Branch, regional
technical specialist in geotechnical engineer-
ing for thecorps’FortWorthoffice. “That’s al-
ways ourNo.1priority.”


Hydraulic fracturing, or fracking, in
whichdrillers injectmillionsofgallonsofwa-


Gas wells
near dams
worry U.S.


BARNETT SHALE


Corps’ buffer at Joe Pool Lake
can’t stop fracking; possibility of
structure failure is studied


By RANDY LEE LOFTIS
Environmental Writer


rloftis@dallasnews.com
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AUSTIN — After getting smacked with
unprecedented cuts in state funding in
June, school districts in North Texas and
across the state face a tough decision in
comingmonths:whether to ask their voters
for help.


That wouldmean higher school proper-
ty taxes, which can’t be increased without
voter approval, and asking for a tax hike is
somethingmost tax districts have nervous-
ly avoided for the past five years.


When state lawmakers in June signed
off on school funding reductions of $2 bil-
lion a year—or $4 billion over the next two
years — it quickly focused attention on the


Schools weigh
asking voters
for tax hikes


EDUCATION


Many districts reluctant to make
pitch despite huge funding cuts


By TERRENCE STUTZ
Austin Bureau


tstutz@dallasnews.com
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NATION


WASHINGTON — Con-
gressional leaders of both
parties said Sunday evening
that they had agreed to a
framework for a budget deal
thatwould cut trillions of dol-
lars in federal spending over
the next decade and clear the
way for an increase in thegov-
ernment’s borrowing limit.


The agreement still must
be sold to the Senate and the
House, with the House pro-
viding a particular challenge.
With the health of the fragile
economy hanging in the bal-
ance and financial markets


watching closely, the leaders
said they would present the
compromise to their caucuses
onMondaymorning in hopes
of narrowly averting a default
before aTuesday deadline.


President Barack Obama
spoke from the White House
on Sunday night, telling re-
porters that “the leaders of
both parties in both cham-
bers have reached an agree-
ment that will reduce the def-
icit and avoid a default.”


Just before Obama spoke
on television, the two Senate
leaders, Harry Reid and


DEBT SHOWDOWN


Leaders reach deal
to trim $2.4 trillion


Jewel Samad/Agence France-Presse


President Barack Obama leaves after revealing the deal to raise the debt limit, announcing it as Asian stock markets were opening.


Proposal to hike ceiling, avert
default needs to pass Congress
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INSIDE
Economists
fear that new
spending
cuts may
damage the
economy’s
fragile recov-
ery. 11A


Highlights of
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Editorial: “No
glory in grim
march to
debt-ceiling
deal.” 12A


Global in-
vestors
breathe a
sigh of relief
over Obama’s
announce-
ment. 1D


WASHINGTON — Presi-
dent BarackObama and con-
gressional leaders have
stitched together an agree-
ment to prevent a national
default, provided their 11th-
hour deal does not fracture
onMonday, but the epic bud-
get battle has failed to resolve
another question: Which


party can be better trusted to
govern?


The president, with his re-
election on the horizon,
emerges from the showdown
in a diminished state after
giving considerable ground
and struggling to rise above a
deep partisan intransigence
that has engulfed Washing-
ton. And Republican leaders,
especially House Speaker
JohnBoehner, are bruised af-
ter navigating the intractable


Both sides sustained
bruises in this fight
Obama diminished,
Boehner battered;
now, is either trusted?


SeePOLITICALLY Page 11A
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The Honorable Lisa P. Jackson 


Administrator, U.S. Environmental Protection Agency 


1200 Pennsylvania Avenue, N.W.  


Washington, DC 20460 


 


June 15, 2011 


 


Dear Administrator Jackson:   


 
The Texas Hispanic Chamber of Commerce is writing to seek your help in assuring that one of the largest 


private construction projects pending in the State of Texas – and the largest single investment ever in the 


Corpus Christi area – is not further delayed by uncertainty around new regulatory requirements.  As you 


may know, The Corpus Christi Hispanic Chamber of Commerce serves the business community and 


Texas workers through active participation in job creation and economic development. 


 


We are writing about Las Brisas Energy Center, a $3 billion, state-of-the-art electric generating 


facility proposed for the north side of the Port of Corpus Christi’s inner harbor.  When 


completed, it will be the first major new tenant on the Joe Fulton International Trade Corridor.   


 


During its five-year construction phase, Las Brisas will provide approximately 5,000 jobs for 


Texas – 1300 direct jobs and 2600 indirect jobs.  After construction is complete and normal 


operations begin, it will continue to provide hundreds of high-paying jobs in the Corpus Christi 


area. 


 


This project, however, is not only about jobs.  Las Brisas will produce approximately 1200 


megawatts of electricity locally, enough to power more than 850,000 homes, and thus ensure 


more competitive pricing and overall consumer savings on electric rates.  It will be able to 


generate affordable electricity by using low-cost petroleum coke as a fuel source.  Petroleum 


coke is an end product of the petroleum refining process with high heat value, and about 1.7 


million tons per year of petroleum coke are generated every year in the Corpus Christi area (with 


greater amounts in other parts of the Gulf Coast region). 


 


As you know, any project of this size must go through a comprehensive permitting process to 


ensure that it meets all environmental requirements.  The environmental permitting process to 


date has lasted almost 3 full years, but Las Brisas has now obtained the necessary permits and 


approvals to begin construction.  Emissions from the project will be controlled by a combination 


of technologies that constitute best available control technology (“BACT”) under both federal 


and state law, including limestone injection, selective non-catalytic reduction systems, scrubbers,  


 







 


 


fabric filters, and activated carbon injection systems.  As demonstrated in the permitting process, 


the surrounding area will continue to meet all national ambient air quality standards once Las 


Brisas is operational. 


As for greenhouse gas (“GHG”) emissions, the fact that Las Brisas will burn 100% petroleum 


coke makes it different from coal, natural gas, and other fossil fuel-fired power plants.  Today, 


most of the petroleum coke generated by Gulf Coast refineries is shipped overseas, where it is 


burned in cement kilns, power plants, and other processes that are relatively inefficient compared 


to Las Brisas.  By using this petroleum coke in Corpus Christi, near to where it is generated, Las 


Brisas will actually reduce GHG emissions by using it more efficiently and eliminating the GHG 


emissions caused by shipping it to distant parts of the world. 


 


Las Brisas is supported by a broad range of public officials, state and local governments, and 


business and labor groups throughout the State, including the Corpus Christi Hispanic Chamber 


of Commerce, Corpus Christi Chamber of Commerce, the Corpus Christi City Council, Nueces 


County Commission, Port of Corpus Christi Authority, Del Mar Community College, LULAC, 


GI Forum, International Brotherhood of Electrical Workers, Workforce Solutions, and American 


General Contractors, to name a few.  The only opposition to Las Brisas comes from national 


environmental groups that oppose all new fossil fuel projects and a small number of local 


activists. 


 


As noted above, Las Brisas has now obtained the permits and approvals it needs to begin 


construction.  However, construction has not commenced on this “shovel ready” project because 


of the uncertainty around new requirements for regulating GHG emissions.  The only thing 


needed to pave the way for this $3 billion project – a project that will provide thousands of good 


Texas jobs over the next 5 years and low-cost electricity for years to come – is a clear statement 


from EPA saying that its new GHG requirements do not apply to Las Brisas and that EPA will 


not issue an order to stop construction.  The Corpus Christi Hispanic Chamber of Commerce 


asks for your help in providing such a statement from EPA to eliminate the uncertainty that new 


regulations have created for this project.  


 


Sincerely,  


 


 
Rosie Collin 


Executive Director 


Corpus Christi Hispanic Chamber of Commerce 


 


 


cc:  Members of the Texas Congressional Delegation 


 


 








 
 
 
 
 
November 21, 2008 
 
Sidney; 
 
Per King and my discussion, I asked our staff to examine those things they believed presented 
obstacles, conflicts or delays in getting restoration projects completed.  They have done so and it 
follows this note.  However, I must legally say that, except for quotes on our comments to the 
Corps on their proposed Standards and Guides, we have not vetted any of this to determine 
policy of the Service.  I am comfortable that it represents the views of our seasoned staff in this 
area and believe each of these deserves discussion.  Hopefully this meets what you had wanted. 
 
Dale Hall 
Director, U.S. Fish and Wildlife Service 
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Executive Summary 
 


The following review responds to the Director’s request that the Division of Habitat and 
Resource Conservation prepare a compilation of examples and issue discussions of policy 
conflicts and obstacles that hinder large-scale wetland restoration nationwide. 
 
Considered broadly, many policy conflicts and obstacles that may hinder large-scale restoration 
efforts fall into three general categories:  1.) conflicting or competing missions and interests 
between or within action agencies and stakeholder groups; 2.) delays, complications, restrictions 
and inadequacies in various restoration funding programs; and 3.) a Federal policy and 
procedural basis for evaluating the public interest merits of water resource projects that 
inherently favors projects with traditional economic benefits over restoration-focused projects. 
 
An example of competing missions is the Army Corps of Engineers’ (Corps) conflicting 
responsibilities relative to maintenance dredging to support navigation while participating in 
freshwater and sediment diversion projects for wetland restoration.  Although the Corps is 
responsible for both maintenance dredging and Federal sponsorship of the restoration projects, 
they have in some cases asked local sponsors to bear the additional dredging costs necessitated 
by the construction of diversion structures.   
 
Large-scale restoration can also be complicated by programs failing to deliver significant results 
due to cumbersome and protracted funding processes.  One example is the Coastal Impact 
Assistance Program, established by the Energy Policy Act of 2005 to mitigate impacts of off-
shore oil and gas activities on the coastal resources of producing States.  Producing States are 
eligible to receive a portion of Federal revenue from outer continental shelf leases and royalties, 
but as currently implemented, significant delays in plan approval, fund allocation and restrictions 
on approved uses have impeded conservation delivery.   
 
Federal civil works planning is conducted according to the 1983 Principles and Guidelines that 
establish national economic development as the single planning objective.  Decades of project 
analysis using this framework have hindered implementation of large-scale restoration-focused 
projects.  For example, purely economic cost-benefit analyses may not favor beneficial-use 
projects such as those proposing to use dredged material for ecological restoration. 
 
Planning policies, funding difficulties, and mission incompatibilities like these have prevented 
some environmentally beneficial projects from being implemented.  These constraints on large-
scale restoration should be investigated and addressed through appropriate funding, policy or 
regulatory changes, or legislative action. 
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1.0 Policy Obstacles to Large-Scale Restoration 
 


This section presents examples that highlight how competing or incompatible missions or 
policies have prevented or delayed the successful implementation of restoration efforts.  
These challenges have included incompatible State and Federal (e.g. Corps of Engineers) 
policies that prevented the efficient establishment of funding agreements for construction 
and long-term maintenance of restoration projects.  Other challenges have involved 
sponsors of Federal projects avoiding consideration of the most ecologically beneficial 
options because of the perceived analytical burdens.  Still other challenges stem from 
statutory and regulatory requirements to manage large river systems with flood control 
and navigation as primary goals to the detriment of ecosystem restoration goals. 


 
1.1 Freshwater/sediment diversion restoration projects in Louisiana – competing 
 missions  
 
 Issue:  Corps requests sponsors pay increased maintenance dredging costs from 
 “induced shoaling” associated with freshwater/sediment diversion restoration 
  


The New Orleans District of the Corps is asking the sponsors of major 
freshwater/sediment diversion projects to pay the increased navigation channel 
maintenance dredging costs associated with induced shoaling attributed to those diversion 
projects.  As diversion structures are constructed and operated, diverting water from the 
Mississippi River main channel to coastal wetlands for restoration, the reduced flows 
below the diversion result in increased sedimentation in the main channel.  The Corps is 
supposed to maintain the navigation channel, but is placing the responsibility for 
increased maintenance costs on diversion project sponsors because the Corps does not 
have enough maintenance funds for all of their maintenance projects.  This issue is both a 
funding and a policy issue.  If the Corps is to support coastal wetland restoration and 
coastal ecosystem sustainability, taking responsibility for increased maintenance from 
induced shoaling should become part of their mission.  A change in Corps policy and 
funding that accepts that responsibility and incorporates increased funding to support 
their total maintenance needs, would allow large scale restoration projects to move 
forward more expeditiously. 
 
This issue has stopped Louisiana freshwater and sediment diversion restoration projects 
in the Mississippi and Atchafalaya Rivers.  The Benny's Bay project, a 20,000 cfs 
diversion to benefit the Delta National Wildlife Refuge, has been fully designed but 
stopped because the Corps' estimated "induced shoaling" cost is $300 million for the 20-
year project life.  The Corps, State and other restoration programs do not have the 
funding to solve this problem without additional federally authorized funding. 
 


 Action:  Increased funding for Corps projects to support total maintenance needs. 
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1.2 Beneficial-use of dredged material and Corps funding issues 
 
 Issue:  Cost-benefit analyses do not favor beneficial-use projects in Texas 
 


The standard used by the Corps in doing their cost benefit analysis has been problematic 
and has de-emphasized the consideration of beneficial use projects or placed an undue 
burden on the state or participating party wanting to pursue such projects.  The standard 
is to use the least expensive alternative for a dredging project which most often does not 
include a beneficial use application.  The difference in cost between the cheapest 
alternative and one that includes beneficial use must be borne by the participating party.  
The participating party may be actively pursuing other Federal funds (even from the 
Corps) to perform the same beneficial use project.   
 
An example from Texas is the Brazos Harbor dredging project near Brownsville.   Over 
the last few years the Corps has performed emergency dredging of the harbor and 
disposed the material (mostly sand) in the open Gulf.   The County and City have actively 
pursued both Federal and State funds to renourish the beach with sand.   This example 
represents an increased cost to Federal or State funding sources when sand from the 
dredging project could be used to renourish the beach at an incremental cost as opposed 
to performing two entirely separate projects both requiring mobilization/demobilization 
of equipment, etc.  There have been several past instances where opportunities to use 
dredged material have been missed in favor of using hopper dredges and placing the 
material in offshore disposal sites.  This year some of the material was placed in the 
nearshore so that S. Padre Island could use the material.   In general, substantial material 
is placed in hopper dredges and placed offshore when it could have been used 
beneficially to help rebuild a popular public beach. 
   


 Action:  Ensure that revisions to the Principles and Guidelines will result in a greater 
 emphasis on restoration-focused projects. 
 
1.3 Coastal Impact Assistance Program (CIAP) 


 
CIAP Summary 
 
Outer Continental Shelf (OCS) oil and gas activity can have direct and indirect negative 
impacts to coastal natural resources in States and communities with leased tracts off their 
coasts.  Each year, the Federal government receives billions of dollars from leases and 
royalties from OCS oil and gas development.  CIAP was established by the Energy 
Policy Act of 2005.  The purpose of the Program is to mitigate the impacts of off-shore 
oil and gas activities on the coastal natural resources of the producing States using a 
portion of the Federal revenue from OCS development.  Under CIAP, producing States 
and coastal political subdivisions are eligible to receive a share of $250 million for each 
of the fiscal years 2007-2010.  Eligible States (Alabama, Alaska, California, Louisiana, 
Mississippi, and Texas) can use these funds for: (1) conservation, protection, restoration 
of coastal areas, including coastal wetlands, (2) mitigation of impacts to fish and wildlife, 
(3) implementation of  Federally approved marine, coastal or comprehensive 
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management plans, and (4) supporting onshore infrastructure projects.   Each eligible 
State will be allocated its share based on the amount of Federal oil and gas revenue 
generated off its coast during the previous fiscal year.  Revenues from a leased tract 
located in an area subject to a leasing moratorium on January 1, 2005 will be excluded 
unless the lease was already in production.  Of each eligible State's share, 35 percent will 
be allocated to coastal political subdivisions within 200 miles of a leased tract.  This 
allocation will be based on coastal population, miles of coastline, and the distance from 
the leased tracts.  To be eligible to receive funding, States must submit for approval by 
the Minerals Management Service (MMS) a coastal impact assistance plan.  The MMS 
will annually award grants for projects that are found to be consistent with the State's 
approved plan. 
 
CIAP Funds as Cost-Share 
 
Issue:  Unclear if Department of Interior disallows use of CIAP funds for cost-share 
despite apparent intent of original legislation 
 
The Energy Policy Act of 2005 (Act) does not restrict producing States from using their 
share of CIAP funds as match for other Federal grant programs that are consistent with 
the authorized uses in Section 384(d).  It remains unclear, however, whether Department 
of Interior policy allows these funds to be used by eligible States as match for Service 
grant programs that support coastal wetlands protection and restoration such as the 
National Coastal Wetlands Conservation Grant Program (CWPPRA) and the North 
American Wetlands Conservation Grant Programs (NAWCA).   
 
Historically, legislation that proposed providing a share of Federal revenue from OCS oil 
and gas development to the producing states considered the funds as a pass through to 
States.  In other words, these funds were never considered Federal grant funds for which 
States would be required to apply.  In fact, the Act only provides the Secretary the 
authority to approve coastal impact plans submitted by the States.  The Minerals 
Management Service, however, requires eligible States to take the additional step of 
submitting grant applications for projects contained in the State plan, although the Act 
does not explicitly authorize them to do so.   
 
CIAP Fund Allocation 
 
Issue:  Delays in plan approval, fund allocations, restrictions on approved uses 
 
Funding is one of the biggest obstacles to large scale restoration.  CIAP provides one of 
the best sources to address the cost of large scale conservation, but the process to 
administer and deliver the CIAP funds has been slow and difficult.  The MMS is 
responsible for administering the CIAP established by the Energy Policy Act of 2005.   
Funds from this program were to be made available to eligible states and counties 
beginning in FY 2007.  Project funding plans were to be submitted by the States 
(including county projects) to MMS, and pending approval, would receive the CIAP 
funds. 
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The process to approve and deliver funding from this program has been cumbersome and 
represents a significant conflict to larger scale project implementation.  This significant 
delay in plan approval, fund allocation and restrictive interpretation by MMS in approved 
uses has significantly impeded the State and local community’s ability to plan and deliver 
conservation actions in coastal areas.  The States have been working with MMS to 
overcome obstacles but little progress has been made.  For example, no FY2007 project 
funds have yet been released to Texas for planned and Governor-approved projects.    
 
One specific issue is the MMS’ interpretation of acquisition rules when the applicant 
proposes to acquire property and then transfer it to the perpetual lease or title holder. 
Currently MMS does not favor a project in which an NGO may acquire tracts of land 
with the intent of a future transfer to a local, state or federal agency for perpetual 
conservation.  This policy question is currently under discussion.  Provided the property 
transferred is maintained for its intended conservation use, there should be no legal issue 
to prevent that transfer.  The receiving organization must be willing and able to accept the 
property and the responsibility to manage it for the intended purpose. 
 
Action:  Clarification / modification of MMS policy, procedures. 


 
1.4 Corps project indemnity clause violates Texas’ State Constitution 
 
 Issue:   State is prevented from entering into cost-share agreements 
 


The State of Texas cannot sign a project cooperative agreement with the Army Corps of 
Engineers to perform large wetlands restoration projects.  The Corps requires cooperators 
to sign an indemnity clause which violates the State’s Constitution.  This prevents the 
State from entering into agreements with the Corps to share costs and conduct beneficial 
use projects to restore wetlands or other habitats.   
 
A specific example occurred in the eastern Texas coast near Beaumont, Texas.  The 
Corps was conducting maintenance dredging of the Sabine –Neches Waterway sponsored 
by the Jefferson County Navigation District.  The Texas Parks and Wildlife Department, 
a NRDA trustee, wished to apply damage assessment funds to restore nearly 100 acres of 
intertidal marsh in their Wildlife Management Area adjacent to the navigation channel.  
State funding was available to cover additional costs for site preparation and dredged 
material delivery from the maintenance project to rebuild a subsided and eroded marsh.  
However, the Corps’ indemnity clause prevented the State from executing an agreement 
to provide the necessary funding to implement the beneficial use project.   The Jefferson 
County Navigation District agreed to act as an intermediary.  A complex agreement was 
entered between the Corps, State of Texas and Jefferson County to make the NRDA 
funds available through Jefferson County for project implementation.  Had the County 
not agreed to accept additional project responsibilities and sign the Corps agreement, the 
project would not have happened. 
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This limits how the State of Texas can participate on projects with the Corps.  Although 
the Texas General Land Office manages a State-funded erosion account that could be 
used to implement multiple large scale restoration projects with the Corps, the indemnity 
obstacle limits the State’s ability to enter cost share agreements with the Corps to deliver 
projects.   To overcome this issue, complex partnerships have been used to transfer funds 
and initiate projects.   Such complex arrangements would be unnecessary if this obstacle 
could be removed.  This issue has been brought up at Gulf of Mexico Alliance meetings 
with an offer by the Corps to try to address the issue.  Little progress has been made. 
 


 Action:  Modify Corps’ processes and requirements for establishing/signing cost-share 
 agreements. 
 
1.5 Louisiana Coastal Protection & Restoration (LACPR) 


 
Issue:  Comprehensive planning not realized when sponsors avoid complex evaluations 
 
The Corps has stated that as part of their plan for moving forward with LACPR 
implementation, they plan to incorporate LACPR ecosystem restoration principles and 
measures into existing authorities to expedite implementation (allowing them to move 
forward without requiring new separate authority).  The concept of incorporating 
ecosystem restoration as envisioned under LACPR in existing authorizations is a good 
idea in theory, but is problematic in practice.  The Donaldsonville-to-the-Gulf existing 
authorization is an example.  In Donaldsonville-to-the-Gulf, some restoration may be 
planned, but the added time and expense associated with developing sustainable 
restoration measures (i.e., diversions) has deterred project sponsors who want to avoid 
the complex evaluations and EIS work involved with diversions.  As a result, it appears 
that the Corps has decided that Donaldsonville will proceed with some restoration, but 
without a comprehensive plan for achieving ecosystem sustainability.   
 
The principle concern is that while this approach may result in some restoration, it lacks a 
comprehensive view and plan for achieving sustainability.  As a result, it may actually 
preclude future opportunities to achieve ecosystem sustainability (based on ultimate 
project design or other constraints).  
  
Action:  If the Corps continues to use existing authorities to expedite implementation 
of LACPR principles/measures, they should be incorporated early in the planning 
process. 


  
1.6 Tidal Restoration Projects and Permitting obstacles 


 
Issue:  Permitting obstacles impede restoration efforts 
 
The Nisqually National Wildlife Refuge tidal restoration project, the largest estuary 
restoration project ongoing in the Pacific Northwest, has been identified as the top 
priority to recover Chinook salmon in the Nisqually watershed and is an important step in 
the restoration of the greater Puget Sound area.  Several years of planning and design 
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effort have been completed to bring this project to construction.  The project is supported 
by extensive scientific analyses, hydrologic modeling, NEPA (EIS was completed) 
review, public participation, support and funding from national partners and the 
Nisqually Indian Tribe.  The permit process was difficult and appeared to risk delaying 
construction entirely.  The greatest delays involved wetland/regulatory permits required 
by the U.S. Army Corps of Engineers, compounded by the inefficiency of confusing and 
redundant State permits, including Washington State Dept of Ecology (water quality 
certification and coastal zone management act concurrence) and Washington Department 
of Fish and Wildlife (hydraulics permit).   
 
Permit regulations were confusing or had limited flexibility for a project of this type, 
making issuance of the permit time consuming and labor intensive.  A different approach 
is needed to obtain permits for projects that are purely restoration focused.  The Service 
supports the permit process to provide needed protection to wetlands, but struggles with 
the daunting process and contradiction of the intent of the regulations to protect wetlands. 
Permitting process delays affect the timeframe of achieving landscape level restoration 
projects with commensurate resource benefits.  
 
It is critical to consider a more streamlined process for restoration projects of this 
magnitude, particularly when all other required environmental compliance is complete.  
Delays have resulted from obtaining additional permits to address adaptive management 
design modifications.  Adaptive management of project design is an essential part of 
comprehensively planned restoration, but delays have also resulted from submitting 
changes through the permit process and present an obstacle to implementing restoration 
projects. 
 
On a positive note, NOAA recently developed a programmatic Section 7 approach for 
restoration projects funded by certain restoration grant sources in Washington State (e.g. 
Salmon Recovery Funding Board funds), greatly streamlining the Section 7 process for 
our project.  Because the Service was funded from those sources, we were able to take 
advantage of the programmatic process.  That greatly assisted the restoration and 
provides an excellent example of the creative approaches that can be implemented to 
encourage restoration. 
 


 Action:  Consider streamlined processes for Federal Clean Water Act permits and 
 applicable State permits for restoration projects of this magnitude 
 


 
1.7 Estuary Restoration Act – unrealized potential 
 
 Issue:  Legislation with potential to deliver estuarine restoration has not yet produced 
 significant conservation benefits 
 


The Estuary Restoration Act of 2000 promotes the restoration of estuary habitat through 
enhanced coordination of federal and non-federal restoration activities and more efficient 
project financing.  Specifically, the Act: 
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• Directed the Secretary of the Army to establish a national program to 


restore 1 million acres of estuary habitat by 2010, 
• Established a federal Council to assist the Secretary in developing this 


program (Council members are the Corps, FWS, NOAA, EPA, and 
NRCS), 


• Directed the Council to establish a National Estuary Restoration Strategy, 
• Authorized $275 million over 5 years (subject to annual appropriations) 


in federal assistance for restoration projects sponsored by non-Federal 
partners,   


• Encourages partnerships between the public and private sectors by 
setting a 65 percent limit on the Federal share of projects costs, or 85 
percent for project aspects that promote innovative technology. 


• Directs NOAA to create and maintain a national database for monitoring 
estuarine restoration projects, including techniques, completion, and 
habitat assessment data. 


 
The Act was amended in 2007 authorizing $25 million for the Corps and $2.5 million to 
the other four agencies for each fiscal year through 2012.  Historically, project funding 
under this Act has gone to the Corps, but the amendments allow small projects to be 
delegated to the other agencies and would be funded by these agencies.   
 
NOAA has also received funding under the Act for various activities including 
development of the National Estuaries Restoration Inventory (NERI), which tracks the   
progress toward the 1-million acre goal.  NERI contains information on restoration 
techniques, monitoring parameters, and acres restored by habitat type.  NOAA and FWS 
(Coastal Program) data have been imported into the database.  
 
Only fourteen projects have been funded through the Act.  Two projects have been 
completed, one is under construction, seven are in the planning and design phases, and 
four have been terminated for a variety of reasons.  Limited funding for the Act has 
limited the number of projects selected.  The Corps is working to streamline the project 
implementation process.  The Act still requires the Secretary to select or delegate 
restoration projects (recommended by the Council) even if the other four agencies receive 
funding through the Act. 
 
Action:  Work with Corps and other agencies to streamline project implementation 
processes and advocate funding for the Act 


 
1.8 Food Safety Policy and Coastal Wetland Restoration 
 
 Issue:  Unintended consequences of new food safety policies harm restoration efforts
 in California 
 


In response to the E. coli outbreak in packaged spinach in August, 2006, the Western 
Growers, a produce industry trade association, partnered with the State of California and 
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the Food and Drug Administration to develop the Leafy Greens Marketing Agreement.  
This Agreement addresses numerous elements blamed for crop contamination with E. 
coli, including measures from equipment sanitization to wildlife visitation 
(“encroachments”) to producers’ fields.  The Agreement, coupled with even more 
stringent safety requirements instituted by certain large buyers, have caused growers 
concerned over the marketability of their products to destroy critical riparian vegetation 
and construct wildlife deterrent fencing near their operations.  In some cases, this riparian 
vegetation had been established to comply with other environmental regulations.  
Numerous coastal wetland restoration programs along the central coast of California have 
since limited their projects to designs that may provide water quality benefits only, and 
do not encourage natural vegetation and attendant wildlife benefits.  Many landowners 
adjacent to coastal wetlands are now resistant to restoration actions that are perceived to 
as increase the likelihood of large buyers considering their products unsafe for purchase.  
Many agricultural lands abut coastal wetlands especially in California’s Oxnard Plain and 
Salinas River Valley.  Without changes in these policies, farmers have no incentive to 
implement restoration projects on their lands that may abut vital coastal wetlands or 
watersheds. 
 
Action:  Adjustments in post-2006 food safety policies should account for habitat, 
restoration, and ecosystem health, while maintaining food safety 


 
1.9 Grant Program Funding Caps 
 
 Issue:  Some grant programs have maximum request ceiling but costs are increasing 
 


Conservation project costs are increasing and have been for several years.  The cost is 
due to rising real estate prices, fuel costs, contractor availability etc.  Most complex and 
large-scale restoration projects cost several millions of dollars.  For example, in Region 2 
funding at this level is difficult to organize due in part to limited availability of State 
funds.  National grant programs like CWPPRA (National Coastal Wetland Grant 
Program) and NAWCA provide some of the best opportunities to leverage limited local 
resources to implement large-scale and multi-million dollar projects.  However, both 
grant programs have a $1 million maximum request.  Increasing the individual grant 
request limits while maintaining match requirements for these grant programs should 
help facilitate additional large-scale conservation projects in states with limited 
availability of non-federal funds. 
 
Action:  Increase individual grant request limits.   


 
1.10 Measuring Restoration Project Benefits 
 
 Issue:  Lack of appropriate metrics for evaluating benefits of restoration 
 


Large watershed restoration projects, such as the Indian River Lagoon – South and the 
Lake Okeechobee Watershed, in Florida, often have a number of objectives and 
performance measures.  The Service finds that it has been difficult to compare "habitat 
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units" among various project objectives, particularly when components of the project are 
purely wetland restoration features.  Conversely, for constructed treatment wetlands or 
reservoirs, the Corps can more readily apply established performance measures and 
economic analyses.  Except perhaps for Louisiana coastal wetlands where direct 
monetary value of storm surge protection has been calculated, the wetland restoration 
components of plans are generally at a disadvantage relative to other features.  We 
believe that it would be extremely useful to develop tools for calculating the economic 
value of ecosystem services, particularly with respect to recreation and ecotourism, 
including both the on-site benefits and the added benefits of restored wetlands to 
downstream water bodies. 
 
Action:  Develop tools for calculating economic value of ecosystem services, in 
restoration context.  


 
1.11 Model Accreditation Process – challenge 
 
 Issue:  Best available modeling tools not used because of accreditation restrictions 
 


The Corps has a model accreditation/certification requirement for models formally used 
in evaluation of projects during the planning phase.  The Service has interest in utilizing 
as many technically sound tools as possible in our contribution to the planning process. 
However, this Corps requirement results in some models being considered ancillary 
information rather than critical sources of information.  An Everglades example is that 
the main planning model used in the restoration effort is the South Florida Water 
Management District's water management model, which has a +/- 6 inches error on a 
spatial resolution of 10 km2.  One of our refuges, on the other hand, has a model with a 
two orders-of-magnitude finer spatial scale, but it is not formally being used for planning 
purposes because of this accreditation restriction. 
 
Action:  Work with Corps to provide for accreditation of other sound models   


 
 
1.12 Project Monitoring for Adaptive Management – unmet need 
 
 Issue:  Inadequate funding and limited duration of project monitoring 
 


The Corps’ project planning process includes a policy that limits monitoring to a small 
percentage of total project funding, which can limit monitoring for Adaptive 
Management purposes.  This, coupled with the short duration of a project team's life (5 
years after construction) hinders the ability to scientifically evaluate the success of a 
restoration action and adaptively manage that project.  Further, the planning process does 
not foster the establishment of a long-term vision to capture monitoring needs once the 
project team disappears.  Several components of this policy could use some attention, 
including: (1) the cap on funding for monitoring purposes (the cost of monitoring is too 
small relative to the cost of the total project); (2) the duration of funding (e.g., if the 
project is projecting benefit over a 20-year time horizon and that is how the project is 
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being modeled, then monitoring across this period will allow the benefits over the period 
to be addressed; and (3) how permit-driven biological monitoring shaped by the Service 
can be structured to simultaneously capture the traditional threatened and endangered 
species monitoring needs and the monitoring of those ecosystem elements that allows for 
Adaptive Management decisions to ensure the success of the project. 
 
Action:  Adjust cap on monitoring funding and increase monitoring duration 


 
1.13 Water quality treatment features and Federal-Local cost sharing 
 
 Issue:  Unclear cost-share relationships between Federal - Local sponsors 
 


An issue that delayed implementation of the Lake Okeechobee Watershed Project (part of 
the Comprehensive Everglades Restoration Plan) was the lack of clear Corps guidance 
about how to justify a Federal cost share with the State of Florida for constructed 
treatment wetlands.  The Corps recently (late 2007) issued a memo discussing water 
quality and cost-sharing options; however, the interpretation of the memo is still on-
going.  Region 4 is reviewing a preliminary draft of an issue paper on the justification of 
Federal cost share for constructed water treatment wetlands in the Lake Okeechobee 
Watershed Project, but cannot predict what the policy outcome will be.  It would be 
valuable to consider adding flexibility in sharing costs with States and other local 
sponsors for construction of water quality treatment marshes, especially when they play a 
role in a larger restoration effort.  Such features can often be essential elements in 
protecting downstream waters from continued ecological degradation.  They also provide 
habitat for fish and wildlife, although typically of a lower habitat value than restoration of 
hydrology to drained wetlands. 
 


 Action:  Add flexibility in cost-sharing with local sponsors for water treatment marshes 
 
 
2.0 Economic Analyses of Federal Water Projects 
 
2.1 Economic and Environmental Principles and Guidelines for Water and Related 
 Land Resources Implementation Studies, 1983 (Principles and Guidelines) 
 


The Principles and Guidelines of 1983 provide the policy foundation and procedures for 
conducting economic analyses of proposed Federal water resource projects.  They were 
intended to ensure consistent planning by Federal water resource agencies in the 
formulation and evaluation of water resource implementation studies.  This section 
summarizes the various provisions of the 1983 Principles and Guidelines. 


 
2.1.1 Statutory Authorities for Economic Analyses 
 


The requirement that the benefits of a Corps of Engineers’ water resource project 
exceed the costs first appeared in the Flood Control Act of 1936.  Further 
development of cost-benefit analysis practices were made in response to 
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legislation in 1958, 1962, 1965 and 1970, with the general current format in place 
with the 1973 Principles and Standards.  In response to the Water Resources 
Development Act (WRDA) of 1974, significant revisions were made in 1980.  
The 1980 Principles and Standards were ultimately deemed too burdensome and 
further revisions resulted in the Principles and Guidelines being published in 
1983.  The 1983 iteration remains in effect. 


 
2.1.2 Current Implementation 
 


The 1983 Principles and Guidelines lays out a single over-arching planning 
objective for civil works projects; to maximize the economic return on the 
investment of Federal dollars.  This is defined further as: 
 


• The Federal objective of water and related land resources planning is to 
contribute to national economic development (NED) consistent with 
protecting the Nation's environment, pursuant to national environmental 
statutes, applicable executive orders, and other Federal planning 
requirements; and  


• Contributions to NED are increases in the net value of the national output 
of goods and services, expressed in monetary units.  Contributions to NED 
are the direct net benefits that accrue in the planning area and the rest of 
the nation.  Contributions to NED include increases in the net value of 
those goods and services that are marketed, and also of those that may not 
be marketed. 


 
2.1.3 Planning Steps 
 


The Principles and Guidelines describe six major steps that identify or respond to 
problems and opportunities associated with the Federal objective and State or 
local concerns, and results in the selection of a recommended plan: 
 


1. Identify problems and opportunities for protection and enhancement; 
2. Inventory the quantity and quality of resources, establish the existing 


conditions and forecast the without-project conditions; 
3. Formulation of alternative plans; 
4. Evaluation of the effects of the alternative plans; 
5. Comparison of alternative plans; and 
6. Selection of a recommended plan. 


 
2.1.4 Evaluation of alternative plans – Accounts 
 


The Principles and Guidelines establish four accounts to facilitate evaluation and 
display of the effects of alternative plans: 
 


1. NED.  The NED account shows effects on the national economy; 
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2. Environmental Quality (EQ). The EQ account shows effects on ecological, 
cultural, and aesthetic attributes of significant natural and cultural 
resources that cannot be measured in monetary terms; 


3. Regional Economic Development (RED).  The RED account shows the 
regional incidence of NED effects, i.e. changes in the distribution of 
regional economic activity; and 


4. Other Social Effects (OSE).  The OSE account shows urban and 
community impacts and effects on life, health and safety. 


 
2.1.5 Plan selection 
 


The 1983 Principles and Guidelines direct that the best plan among the evaluated 
alternatives is the one that reasonably maximizes NED benefits consistent with 
the Federal objective: 
 


The alternative plan with the greatest net economic benefit consistent with 
protecting the Nation's environment (the NED plan) is to be selected 
unless the Secretary of a department or head of an independent agency 
grants an exception based upon other Federal, State, local, and 
international concerns. 


 
2.1.6 Existing practices for environmental restoration projects 
 


Although selection of the NED is still the official objective of the 1983 Principles 
and Guidelines, in practice the Corps has adopted Ecosystem Restoration as an 
objective with a blanket exception granted for such projects by the Secretary of 
the Army.  This de facto policy shift stems from several authorities allowing the 
Corps to participate in the study, design and implementation of ecosystem 
restoration and protection projects including:  
 


1. Section 1135, Project Modifications for Improvement of the Environment 
(WRDA of 1986, as amended); 


2. Section 206, Aquatic Ecosystem Restoration (WRDA 1996); 
3. Section 204, Beneficial Uses of Dredged Material (WRDA 1992); and 
4. Section 312 of WRDA 1990 - dredging of contaminated sediments. 


 
Guidance for sections 1135 and 206 in 1997 stated, “The objective of section 
1135 and 206 projects should be restoring degraded ecosystem structure, function, 
and dynamic processes to a less degraded, more natural condition, which will 
involve consideration of the ecosystem’s natural integrity, productivity, stability, 
and biological diversity.” 


 
The Corps’ 2000 Planning Guidance Notebook established a concept of national 
ecosystem restoration (NER), through which outputs from ecosystem restoration 
projects contribute to the Federal objective of Corps civil works.  It also 
established that the importance of NER in the Federal objective is on par with 
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NED and implied that the Federal planning objective is maximization of national 
welfare through optimum combination of NER and NED.  Contributions to NER 
are to result in increased quantity and/or quality of desired ecosystem resources 
and the objective of ecosystem restoration is to restore degraded ecosystem 
structure, function, and dynamic processes. 


 
2.1.7 Potential obstacles to large-scale restoration 
 


Despite the Corps’ authorities to plan and support ecosystem restoration-focused 
projects, the 1983 Principles and Guidelines themselves remain focused on 
maximizing NED as a first priority with the environmental quality often 
considered a constraint.  The rigidity of the plan selection rule and the lack of an 
EQ objective, as in prior iterations (1973, 1980), leaves limited justification 
possibilities for developing ecosystem-focused plans.     


 
2.2  Proposed 2008 Revisions to Principles and Guidelines 
 


In May 2008, the Corps circulated an intra-governmental draft of proposed revisions to 
the 1983 Principles and Guidelines, including numerous significant changes highlighted 
below.  The 1983 Principles and Guidelines will be revised in two phases.  First, the 
general Principles will be revised.  The Guidelines, in three chapters:  Chapter 1, 
Standards (will now be titled “Planning Process”); Chapter 2, NED Benefit Evaluation 
Procedures; and Chapter 2, EQ Evaluation Procedures; will be revised at a later date.  
The Corps published a public draft of the revised Principles in the Federal Register on 
September 12, 2008. 


 
2.2.1  Statutory requirement for revisions 
 


Section 2031 of WRDA 2007 requires that the Secretary of the Army revise the 
1983 Principles and Guidelines within two years.  Revised Principles and 
Guidelines are to now better align with a National Water Resources Planning 
Policy that all water resources projects should reflect national priorities, 
encourage economic development, and protect the environment by: 
 


• seeking to maximize sustainable economic development; 
• seeking to avoid the unwise use of floodplains and flood-prone areas; and 
• protecting and restoring the functions of natural systems and mitigating 


any unavoidable damage to natural systems. 
 


Congress requires the Secretary of the Army to address the following in the 
revisions: 
 


• Use of best available economic principles and analytical techniques, 
including risk and uncertainty analysis; 


• Assessment and incorporation of public safety in the formulation of 
alternatives and recommended plans; 
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• Assessment methods that reflect the value of projects for low-income 
communities and projects that use nonstructural approaches to water 
resources development and management; 


• Assessment and evaluation of the interaction of a project with other water 
resources projects and programs within a region or watershed; 


• Use of contemporary water resources paradigms, including integrated 
water resources management and adaptive management; and 


• Evaluation methods that ensure that water resources projects are justified 
by public benefits. 


 
2.3 Service comments on proposed revisions 
 


From a Service trust resource conservation perspective, several aspects of the proposed 
revisions represent apparent improvements over the 1983 Principles and Guidelines but 
significant questions remain.  Copied below are the Service’s comments as transmitted to 
the Department of Interior under signature of Paul Schmidt, acting Director, on October 
10, 2008. 
 
Fish and Wildlife Service Comments on Economic and Environmental Principles 
and Guidelines for Water and Related Land Resources Implementation Studies 
(FR Vol. 73, No. 178, September 12, 2008) 
 
The Service has a long-standing interest in ensuring that Federal water resource planning 
results in sound projects.  Through our authorities including the Fish and Wildlife 
Coordination Act (FWCA), Endangered Species Act, Clean Water Act, and Federal 
Power Act, the Service provides input on projects developed by the Corps and others.  
For example, as per the FWCA, the Service is the lead bureau in the Department of 
Interior for providing assessments of fish and wildlife impacts to the Corps when they 
extend mandatory consultation opportunities to the Service for each proposed water 
resource project. 
 
The Service recognizes the need for the Principles and Guidelines to reflect contemporary 
water resource planning needs and is supportive of the Corps’ efforts to take steps that 
represent improvements over the 1983 Principles and Guidelines.  Several aspects of the 
proposed revisions are positive, such as incorporating a watershed-based project planning 
approach, (e.g.  assessing interactions of other programs, projects, and plans within the 
watershed), that may increase the likelihood that environmentally beneficial alternatives 
are chosen.  Although the Service supports the general trajectory of the revisions, we 
have several concerns regarding the interpretation of the revisions for evaluating 
ecological benefits of projects and whether or not the proposed revisions meet the 
requirements of section 2031 of WRDA 2007.  The Service offers the following 
comments. 
 
Climate Change 
A major concern for the Principles and Guidelines revisions is that climate change 
considerations be explicitly incorporated.  In the proposed Principles, the Corps mentions 
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climate change only once, stating that the impacts and potential effect of climate change 
should be included in the evaluation of the effects of alternative plans.  The Service 
supports this, but recommends that the Corps expand the consideration of climate change 
throughout the Principles as an overall driver of water resource policy.   
 
Climate change is causing shifts in the patterns and characteristics of water resources 
throughout the nation.  In some regions, such as the upper Midwest, rainfall patterns will 
include more frequent episodes of intense storms punctuated by more severe droughts.  
Historically, water resource development focused on structural flood protection and 
navigation projects leaving river systems in the region less able to provide natural flood 
storage in response to the increasing intense precipitation events.  The Service 
recommends that the Principles systemically incorporate consideration of the effect of 
existing civil works projects on the ability of aquatic systems to be resistant and resilient 
to climate change impacts.  In other regions, such as the Gulf Coast, climate change-
induced sea level rise should be a dominant consideration as planners address the utility 
of large-scale wetland restoration in protecting humans and infrastructure from storms.   
 
Climate change represents persistent uncertainty that must be addressed in planning 
processes.  Models representing different climate change scenarios should be used so that 
we are planning / building to address future conditions, not a past state.  Alternative plans 
could be developed based on different climate change scenarios or adaptive management 
components of alternative plans could be structured to address the uncertainty in future 
conditions caused by climate change. 
 
Throughout the Federal water resource planning process, from specification of existing 
problems and opportunities to the formulation, evaluation and selection of plans, the 
accelerating changes in aquatic systems caused by a warming climate must inform our 
understanding of what our true water resource needs are and how we can realistically 
respond to those needs.  The revised Principles and Guidelines must reflect this 
recognition.  
 
Revision Publication Process   
Because the Corps has decided on a sequential rather than concurrent process for 
developing the Principles and Guidelines, the Service lacks assurance that the spirit of the 
Principles will be implemented by Guidelines when they are published.  In addition, the 
Service is concerned that the proposed Principles, as crafted, would allow Federal water 
resource planning agencies independent discretion in implementing the Principles.  The 
language appears to allow broad leeway in interpreting the Principles.  Comments below 
will describe instances of discretionary language in the proposed Principles.   
 
Principle 2.  National Planning Objective 
In the Principles, the National Planning Objective is the general statement of intent for all 
Federal water resource planning efforts.  In the 1983 Principles and Guidelines, the 
Federal Objective was to contribute to national economic development (NED) consistent 
with protecting the environment.  Contributions to NED were defined as increases in the 
net value of the national output of goods and services, in monetary units.  In requiring the 
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Secretary of Army to revise the Principles and Guidelines, Congress in section 2031 of 
WRDA 2007, provided the following new direction: 
  
Sec. 2031.  WATER RESOURCES PRINCIPLES AND GUIDELINES  
(a)  NATIONAL WATER RESOURCES PLANNING POLICY.—It is the policy of the 
United  States that all water resources projects should reflect national priorities, 
encourage economic development, and protect the environment by— 
 (1) seeking to maximize sustainable economic development; 
 (2) seeking to avoid the unwise use of floodplains and flood-prone areas and 
 minimizing adverse impacts and vulnerabilities in any case in which a floodplain 
 or flood-prone area must be used; and 
 (3) protecting and restoring the functions of natural systems and mitigating any 
 unavoidable damage to natural systems. 
 
(b)  PRINCIPLES AND GUIDELINES.— 
 (3) CONSIDERATIONS.—In developing revisions to the principles and guidelines 
 under paragraph (2), the Secretary shall evaluate the consistency of the principles 
 and guidelines with, and ensure that the principles and guidelines address, the 
 following: 
  (A) The use of best available economic principles and analytical   
  techniques, including techniques in risk and uncertainty analysis. 
  (B) The assessment and incorporation of public safety in the formulation  
  of alternatives and recommended plans. 
  (C) Assessment methods that reflect the value of projects for low-income  
  communities and projects that use nonstructural approaches to water  
  resources development and management. 
  (D) The assessment and evaluation of the interaction of a project with  
  other water resources projects and programs within a region or   
  watershed. 
  (E) The use of contemporary water resources paradigms, including  
  integrated water resources management and adaptive management. 
  (F) Evaluation methods that ensure that water resources projects are  
  justified by public benefits 
 
In the proposed revisions, the Corps states the National Planning Objective as:    
 
“The national objective of water and related land resources planning is to foster 
environmentally sound, efficient use of the Nation’s resources consistent with public 
safety.”  This can be accomplished through watershed analyses that recognize the 
interdependency of water uses. This is strengthened by capitalizing on a collaborative 
planning and implementation process which incorporates fully informed participation 
from Federal agencies, non-Federal interests, non-governmental organizations, State 
and local and Tribal governments, and a full range of water users and stakeholders. 
Water and related land resources planning that is consistent with the national planning 
objective seeks to incorporate some or all of these elements: facilitate sustainable 
national economic development, encourage wise use of water and related land 
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resources—including floodplains and flood-prone coastal areas, support the protection 
and restoration of significant aquatic ecosystems, promote the integration and 
improvement of how the Nation’s water resources are managed; and reduce 
vulnerabilities and losses due to natural disasters. 
 
This objective appears to deviate from Congress’ policy statement in section 2031(a).  
Congress states that maximizing sustainable economic development is a goal, but does 
not give it primacy over ecological or public safety objectives.  In the proposed revisions, 
the Corps indicates that the main thrust of the objective is fostering the use of the 
Nation’s resources.  The Service questions whether focusing the first sentence of the 
National Planning Objective principle on “use” of the Nation’s resources is consistent 
with Congress’ intent.  As written, it may allow the planning objective to focus on NED, 
as in the 1983 Principles and Guidelines.  Other discretionary terms in the objective 
principle, such as stating that the objective “can” be accomplished through watershed 
analyses or that planning seeks to incorporate “some or all” of the elements required by 
congress could allow planners to avoid full implementation of congressional intent.  The 
Principles should provide the broadly-stated, but compulsory foundation that commits 
planners to meeting the National Planning Objective as they plan and evaluate projects. 
 
In May 2008, the Corps circulated an intra-governmental draft of proposed revisions to 
both the Principles and Guidelines.  That version included a statement of the Corps’ 
“Water Resources Management Strategy” that more closely reflected a commitment to 
the Congress’ policy statements in section 2031.  The National Planning Objective in the 
May 2008, iteration was tripartite.  Water resource planning was to address problems and 
opportunities in ways that contribute to NED, Public Safety (PS), and Environmental 
Quality (EQ).  The Corps stated that the three objectives would not be coequal but that 
there would be no bias toward any one of the objectives.  This lack of clarity was 
problematic but having an EQ objective increased the possibility that restoration-focused 
projects would receive greater emphasis in the Federal planning process.  Because the 
current, published version now lacks a clearly stated EQ objective, it is unclear how 
much emphasis ecological restoration projects would receive. 
 
Unless discretionary phrases are addressed and a focus on environmental protection and 
restoration, commensurate with section 2031 of WRDA 2007, is explicitly incorporated, 
the current proposal may represent a retreat from the May 2008, intra-governmental 
iteration.  
 
The Service recommends the Corps investigate establishing EQ as the central planning 
objective.  Of the objectives discussed by both Congress and the Corps in the May, 2008 
intra-governmental version, only EQ inherently incorporates consideration of both NED 
and PS.  New types of analyses may reveal that plans that maximize EQ may also 
maximize long-term NED and PS.  Project planning consistent with an EQ-centric 
planning objective would acknowledge that sustainable economic uses of our waters and 
the public’s safety are both ultimately derived from the ecological health of the waters.  It 
would also acknowledge the increased need, relative to 1983, to reverse the deterioration 
of our aquatic systems’ ability to provide ecosystem services to people. 
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Principle 4.  Watersheds 
The Service supports the Corps’ adoption of a watershed-level approach and believes it is 
a necessary step if Federal water resource planning is to result in ecologically and 
economically sustainable projects.  The Service also supports the integration of planning 
efforts and programs conducted by other Federal, State, and local entities into Federal 
water resource planning.  This principle can be strengthened and made more consistent 
with section 2031 of WRDA 2007 by replacing discretionary language.  In the second 
paragraph, the Service recommends that “Water and related land resources planning 
should commence from the watershed level…” be modified to read “Water and related 
land resources planning shall commence from the watershed level…”  Similarly, in the 
third paragraph, the Service recommends that “Water resources planning is collaborative 
and may consider alternatives and strategies by other Federal agencies, state and local 
agencies…” be modified to read “Water resources planning is collaborative and shall 
consider…”   
 
Principle 5.  Science Based Analysis 
The Service recommends that the third paragraph be modified to make a more binding 
statement:  “To ensure the highest quality project decisions, decision-makers must strive 
to incorporate the best available data and models with high degrees of accuracy in 
hydrology, engineering, geology, ecology, other physical and life sciences, economics 
and other relevant social sciences.” 
 
In the fifth paragraph, the Service recommends that the third sentence be modified by 
replacing the word “confirm” with the phrase “…review and ensure accuracy and 
reliability…” to ensure that independent expertise is not sought merely to sign off on an 
agency’s analytical methods. 
 
Principle 6.   
The second paragraph concerning Inclusion of Other Parties, indicates that a variety of 
stakeholders will be afforded an opportunity to provide input to the Federal water 
resource planning process.  The Service recommends this paragraph be modified to state 
that all planning steps will be transparent and that information must be shared with 
stakeholders at pre-established points in the planning process. 
 
Principle 7.  Plan Formulation 
In 7.1, the first paragraph, on Structural Plans, should be modified to more clearly state 
that restoration through levee removal or breaching, for example, is considered a 
structural approach.   
 
In 7.1, the fourth paragraph, on Environmental, should also be modified to make an 
affirmative statement that efforts to improve ecological functions can be the focus of 
water resource planning, rather than just the mitigation of environmental impacts caused 
by water resource development. 
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Principle 9.  Plan Selection 
The Corps states: “The selection of the recommended plan, as with the development of 
alternatives, must be cognizant of the national planning objective, national mission 
authorities and of the availability of Federal and non-Federal resources available for 
water and water related resources.”  The term “national mission authorities” should be 
clarified.  It is unclear if this statement indicates that only plans that can be implemented 
through existing Corps authorities can be recommended and that some non-structural 
plans would be deemphasized (for example, those that involve land-use changes under 
the authority of other entities). 
 
The Service recommends that the National Planning Objective Criterion described in 9.1 
be deleted or further clarified.  The Service is concerned that the currently proposed 
National Planning Objective focuses on fostering use of the Nation’s resources, and 
basing a plan selection criterion on this objective may allow planners to favor selection of 
NED-focused projects.  Also, 9.1 states that “The goal is to formulate and propose a 
series of projects over time across the Nation, which together will amount in effect to an 
implementable national water resources plan.”  This statement, if retained, must be linked 
to a description of what the Corps means by an “implementable national water resources 
plan.”  This description should be within Principles 1 or 2.  
 
In the May 2008, draft of the proposed revisions, the Corps included the “Watershed 
Rule” in the Plan Selection principle, writing that “A plan consisting of a single project 
may only be recommended as the result of a collaborative, watershed planning effort or 
when the project is to be part of a watershed plan previously approved by the Secretary of 
the Army, unless the Secretary grants an exception.”  This was consistent with Congress’ 
direction to the Secretary of the Army that the revised Principles and Guidelines drive 
project planning from a watershed approach.  The Service believes that the Watershed 
Rule for plan selection reinforced the Congressional intent.  The Corps has reflected 
Congress’ general watershed-based planning requirement in the principle on Watersheds 
(Principle 4), but the Service recommends that the Corps reinsert the Watershed Rule 
from the May 2008, draft into the current Plan Selection principle. 
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		Issue:  Some grant programs have maximum request ceiling but costs are increasing

		1.10 Measuring Restoration Project Benefits

		Issue:  Lack of appropriate metrics for evaluating benefits of restoration

		1.11 Model Accreditation Process – challenge

		Issue:  Best available modeling tools not used because of accreditation restrictions

		1.12 Project Monitoring for Adaptive Management – unmet need

		Issue:  Inadequate funding and limited duration of project monitoring

		2.0 Economic Analyses of Federal Water Projects

		2.1.1 Statutory Authorities for Economic Analyses

		2.1.6 Existing practices for environmental restoration projects

		2.1.7 Potential obstacles to large-scale restoration

		2.2.1  Statutory requirement for revisions
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FOR IMMEDIATE RELEASE 
 


The Electric Industry Can Comply with the Proposed Toxics Rule with Existing, Cost‐Effective Pollution Control 
Technologies and Compliance Will Not Compromise the Reliability of the Electric System 


 
Washington, D.C. – March 25, 2011 ‐ Upon our initial review, the Clean Energy Group’s Clean Air Policy Initiative 
believes that EPA’s recently proposed Toxics Rule, on the whole, is balanced and reasonable.  The proposal fulfills EPA’s 
obligations under the Clean Air Act (CAA) and will establish the first national emissions standards for hazardous air 
pollutants for electric utility generators.  While we will continue to review the proposed rule and will be submitting 
comments with recommendations for the final rule, we expect compliance with the rule will promote economic growth, 
innovation, competitiveness, and job creation, all without compromising the reliability of our electric system.   
 
“We appreciate EPA’s efforts to engage with the electric industry in a transparent way in order to develop an effective 
rule consistent with requirements of the CAA,” said Michael Bradley, Executive Director of the Clean Energy Group.  “We 
also appreciate efforts to include several elements that allow for compliance flexibility such as the ability to average 
among units at a facility.  This option will enable companies to implement cost‐effective compliance solutions while still 
ensuring the environmental benefits.  We anticipate EPA’s continued engagement with stakeholders so that the final 
rule is legally and technically sound.”   
 
Since 2000, the electric industry has been anticipating that EPA would regulate hazardous air pollutant emissions, and as 
a result, many companies have already taken steps to install control technologies that will allow them to comply with 
requirements of the rule on time.  The technologies to control emissions at coal‐fired power plants, including mercury 
and hydrochloric acid, are available and cost‐effective.  However, if additional time is needed to install control 
technologies, EPA has the authority to authorize a plant up to one additional year to comply.  
 
“We’ve made significant investments in technology at our plants, and they are now some of the cleanest coal plants in 
the U.S.,” said Ralph Izzo, Chairman, President and Chief Executive Officer of Public Service Enterprise Group.  “The work 
we did reduced hazardous air pollutants and even stimulated important economic activity.  We can move forward with 
this rule without compromising the reliability of the electric system.” 


“We recently completed the installation of a major air quality control system, including scrubbers, a baghouse, and 
other equipment at one of our major coal facilities in Maryland,” said Mayo Shattuck, Chairman, President and Chief 
Executive Officer of Constellation Energy Group.  “Construction took 26 months, employing nearly 1,400 skilled workers.  
Our new system is not only reducing our SO2 and NOx emissions in compliance with state and federal requirements, but 
is already helping us to achieve the other emission reductions that we anticipate will be required under the Toxics Rule.”   


Many companies are already making plant retirement decisions independent of the Toxics Rule due to fundamental 
economics related to lower electricity demand and lower natural gas prices.   
 
“The electric industry has a proven track record of adding generating capacity and transmission solutions when and 
where needed and coordinating effectively to address reliability concerns,” said Jack Fusco, President and Chief 
Executive Officer of Calpine Corporation.  “In addition, existing natural gas‐fired power plants have significant unutilized 
power production capacity to help meet demand as owners elect to retire plants or schedule outages to install pollution 
control systems, thereby easing reliability concerns.”   
 
We look forward to working with EPA during the public comment period to ensure the timely finalization of this 
important rule as well as its effective implementation. 
 







 The Clean Energy Group 
Clean Air Policy Initiative 


 
The Clean Energy Group’s Clean Air Policy Initiative is a coalition of electric power companies dedicated to responsible 
energy and environmental stewardship. The member companies are some of the nation’s largest generators of 
electricity, with over 170,000 megawatts of electric generating capacity (including 110,000 megawatts of fossil 
generating capacity) throughout the U.S., and serve nearly a fifth of all U.S. electric customers.  The members include 
Austin Energy, Avista Corporation, Calpine Corporation, Constellation Energy, Exelon Corporation, National Grid, New 
York Power Authority, NextEra Energy, PG&E Corporation, Public Service Enterprise Group, Inc., and Seattle City Light.     
 
CONTACT 
Michael J. Bradley 
M.J. Bradley & Associates LLC 
(978) 369‐5533  
mbradley@mjbradley.com 
 
Elie Jacobs 
Sloane & Company 
(212) 446‐1874 
ejacobs@sloanepr.com 
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(Original Signature of Member) 


112TH CONGRESS 
1ST SESSION H. J. RES. ll 


Making further continuing appropriations for fiscal year 2011, and for other 


purposes. 


IN THE HOUSE OF REPRESENTATIVES 


Mr. ROGERS of Kentucky introduced the following joint resolution; which was 


referred to the Committee on lllllllllllllll 


JOINT RESOLUTION 
Making further continuing appropriations for fiscal year 


2011, and for other purposes. 


Resolved by the Senate and House of Representatives1


of the United States of America in Congress assembled, 2


That the Continuing Appropriations Act, 2011 (Public 3


Law 111–242) is further amended— 4
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(1) by striking the date specified in section 1


106(3) and inserting ‘‘April 8, 2011’’; and 2


(2) by adding after section 226, as added by 3


the Further Continuing Appropriations Amend-4


ments, 2011 (Public Law 112–4), the following new 5


sections: 6


‘‘SEC. 227. Notwithstanding section 101, amounts 7


are provided for ‘Agricultural Programs—Agricultural Re-8


search Service—Salaries and Expenses’ at a rate for oper-9


ations of $1,135,501,000. 10


‘‘SEC. 228. Notwithstanding section 101, amounts 11


are provided for ‘Agricultural Programs—Agricultural Re-12


search Service—Buildings and Facilities’ at a rate for op-13


erations of $0. 14


‘‘SEC. 229. Notwithstanding section 101, amounts 15


are provided for ‘Agricultural Programs—National Insti-16


tute of Food and Agriculture—Research and Education 17


Activities’ at a rate for operations of $665,345,000: Pro-18


vided, That the amounts included under such heading in 19


Public Law 111–80 shall be applied to funds appropriated 20


by this Act by substituting ‘$0’ for ‘$89,029,000’ and 21


‘$11,253,000’ for ‘$45,122,000’. 22


‘‘SEC. 230. Notwithstanding section 101, amounts 23


are provided for ‘Agricultural Programs—National Insti-24


tute of Food and Agriculture—Extension Activities’ at a 25
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rate for operations of $483,092,000: Provided, That the 1


amounts included under such heading in Public Law 111– 2


80 shall be applied to funds appropriated by this Act by 3


substituting ‘$8,565,000’ for ‘$20,396,000’. 4


‘‘SEC. 231. Notwithstanding section 101, amounts 5


are provided for ‘Agricultural Programs—Animal and 6


Plant Health Inspection Service—Salaries and Expenses’ 7


at a rate for operations of $880,543,000. 8


‘‘SEC. 232. Notwithstanding section 101, amounts 9


are provided for ‘Conservation Programs—Natural Re-10


sources Conservation Service—Conservation Operations’ 11


at a rate for operations of $850,247,000. 12


‘‘SEC. 233. Notwithstanding section 101, amounts 13


are provided for ‘Conservation Programs—Natural Re-14


sources Conservation Service—Watershed and Flood Pre-15


vention Operations’ at a rate for operations of $0: Pro-16


vided, That the amounts included under such heading in 17


Public Law 111–80 shall be applied to funds appropriated 18


by this Act by substituting ‘$0’ for ‘$12,000,000’. 19


‘‘SEC. 234. Notwithstanding section 101, amounts 20


are provided for ‘Rural Development Programs—Rural 21


Housing Service—Rural Housing Insurance Fund Pro-22


gram Account’ for the cost of direct and guaranteed loans, 23


including the cost of modifying loans, at a rate for oper-24


ations of $70,200,000: Provided, That the amounts in-25
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cluded under such heading in Public Law 111–80 shall 1


be applied to funds appropriated by this Act by sub-2


stituting ‘$70,200,000’ for ‘$40,710,000’ in the case of 3


direct loans and ‘$0’ for ‘$172,800,000’ in the case of un-4


subsidized guaranteed loans. 5


‘‘SEC. 235. Notwithstanding section 101, amounts 6


are provided for ‘Rural Development Programs—Rural 7


Business-Cooperative Service—Rural Cooperative Devel-8


opment Grants’ at a rate for operations of $31,754,000: 9


Provided, That the amounts included under such heading 10


in Public Law 111–80 shall be applied to funds appro-11


priated by this Act by substituting ‘$0’ for ‘$300,000’ and 12


‘$0’ for ‘$2,800,000’. 13


‘‘SEC. 236. Sections 718, 723, 727, 728, and 738 of 14


Public Law 111–80 shall be applied to funds appropriated 15


by this Act by substituting ‘$0’ for each of the dollar 16


amounts specified in those sections. 17


‘‘SEC. 237. Notwithstanding section 101, amounts 18


are provided for ‘Department of Commerce—International 19


Trade Administration—Operations and Administration’ at 20


a rate for operations of $450,989,000: Provided, That the 21


sixth proviso under such heading in division B of Public 22


Law 111–117 shall not apply to funds appropriated by 23


this Act. 24
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‘‘SEC. 238. Notwithstanding section 101, amounts 1


are provided for ‘Department of Commerce—Minority 2


Business Development Agency—Minority Business Devel-3


opment’ at a rate for operations of $30,400,000: Provided, 4


That the first proviso under such heading in division B 5


of Public Law 111–117 shall not apply to funds appro-6


priated by this Act. 7


‘‘SEC. 239. Notwithstanding section 101, amounts 8


are provided for ‘Department of Commerce—National In-9


stitute of Standards and Technology—Scientific and 10


Technical Research and Services’ at a rate for operations 11


of $504,500,000: Provided, That the second proviso under 12


such heading in division B of Public Law 111–117 shall 13


not apply to funds appropriated by this Act. 14


‘‘SEC. 240. Notwithstanding section 101, amounts 15


are provided for ‘Department of Commerce—National In-16


stitute of Standards and Technology—Construction of Re-17


search Facilities’ at a rate for operations of $100,000,000: 18


Provided, That the first proviso under such heading in di-19


vision B of Public Law 111–117 shall not apply to funds 20


appropriated by this Act. 21


‘‘SEC. 241. Notwithstanding section 101, amounts 22


are provided for ‘Department of Commerce—National 23


Oceanic and Atmospheric Administration—Operations, 24


Research, and Facilities’ at a rate for operations of 25
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$3,205,883,000: Provided, That the sixth proviso under 1


such heading in division B of Public Law 111–117 shall 2


not apply to funds appropriated by this Act. 3


‘‘SEC. 242. Notwithstanding section 101, amounts 4


are provided for ‘Department of Commerce—National 5


Oceanic and Atmospheric Administration—Procurement, 6


Acquisition and Construction’ at a rate for operations of 7


$1,340,353,000: Provided, That the sixth proviso under 8


such heading in division B of Public Law 111–117 shall 9


not apply to funds appropriated by this Act. 10


‘‘SEC. 243. Notwithstanding section 101, amounts 11


are provided for ‘Department of Justice—Office of Justice 12


Programs—State and Local Law Enforcement Assistance’ 13


at a rate for operations of $1,349,500,000: Provided, That 14


the amount included in paragraph (4) under such heading 15


in division B of Public Law 111–117 shall be applied to 16


funds appropriated by this Act by substituting ‘$0’ for 17


‘$185,268,000’. 18


‘‘SEC. 244. Notwithstanding section 101, amounts 19


are provided for ‘Department of Justice—Office of Justice 20


Programs—Juvenile Justice Programs’ at a rate for oper-21


ations of $332,500,000: Provided, That the amount in-22


cluded in paragraph (2) under such heading in division 23


B of Public Law 111–117 shall be applied to funds appro-24


priated by this Act by substituting ‘$0’ for ‘$91,095,000’. 25
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‘‘SEC. 245. Notwithstanding section 101, amounts 1


are provided for ‘Department of Justice—Community Ori-2


ented Policing Services’ at a rate for operations of 3


$597,500,000: Provided, That the amounts included under 4


such heading in division B of Public Law 111–117 shall 5


be applied to funds appropriated by this Act as follows: 6


in paragraph (2), by substituting ‘$15,000,000’ for 7


‘$40,385,000’ and by substituting ‘$0’ for ‘$25,385,000’; 8


and in paragraph (3), by substituting ‘$1,500,000’ for 9


‘$170,223,000’ and by substituting ‘$0’ for 10


‘$168,723,000’. 11


‘‘SEC. 246. Notwithstanding section 101, amounts 12


are provided for ‘National Aeronautics and Space Admin-13


istration—Cross Agency Support’ at a rate for operations 14


of $3,131,000,000: Provided, That the third proviso under 15


such heading in division B of Public Law 111–117 shall 16


not apply to funds appropriated by this Act. 17


‘‘SEC. 247. Of the funds made available for ‘Depart-18


ment of Commerce—Bureau of the Census—Periodic 19


Censuses and Programs’ in division B of Public Law 111– 20


117, $1,740,000,000 is rescinded. 21


‘‘SEC. 248. Notwithstanding section 101, amounts 22


are provided for ‘Department of Commerce—National 23


Telecommunications and Information Administration— 24
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Public Telecommunications Facilities, Planning and Con-1


struction’ at a rate for operations of $0. 2


‘‘SEC. 249. Of the unobligated balances available for 3


‘Emergency Steel, Oil, and Gas Guaranteed Loan Pro-4


gram Account’, $48,000,000 is rescinded. 5


‘‘SEC. 250. Notwithstanding section 101, amounts 6


are provided for ‘Department of the Treasury—Commu-7


nity Development Financial Institutions Fund Program 8


Account’ at a rate for operations of $243,600,000, and 9


the funding designation of $3,150,000 for an additional 10


pilot project grant under such heading in division C of 11


Public Law 111–117 shall not apply to funds appropriated 12


by this Act. 13


‘‘SEC. 251. Notwithstanding section 101, amounts 14


are provided for ‘Executive Office of the President and 15


Funds Appropriated to the President—Office of National 16


Drug Control Policy—Other Federal Drug Control Pro-17


grams’ at a rate for operations of $152,150,000, and the 18


matter under such heading in division C of Public Law 19


111–117 relating to the National Drug Court Institute 20


and the National Alliance for Model State Drug Laws 21


shall not apply to funds appropriated by this Act. 22


‘‘SEC. 252. Notwithstanding section 101, amounts 23


are provided for ‘District of Columbia—Federal Funds— 24


Federal Payment to the Office of the Chief Financial Offi-25


VerDate Nov 24 2008 14:55 Mar 11, 2011 Jkt 000000 PO 00000 Frm 00008 Fmt 6652 Sfmt 6201 C:\DOCUMENTS AND SETTINGS\IBFORSTATER\APPLICATION DATA\SOFTQUAD\XMET
March 11, 2011 (2:55 p.m.)


F:\P12\IBF\IBF_046.XML


f:\VHLC\031111\031111.122.xml           (489621|16)







9 


H Approp 


cer for the District of Columbia’ at a rate for operations 1


of $0. 2


‘‘SEC. 253. Notwithstanding section 101, the aggre-3


gate amount of new obligational authority provided under 4


the heading ‘General Services Administration—Real Prop-5


erty Activities—Federal Buildings Fund—Limitations on 6


Availability of Revenue’ for Federal buildings and court-7


houses and other purposes of the Fund shall be available 8


at a rate for operations of $7,519,772,000, of which: (1) 9


$0 is for ‘Construction and Acquisition’; and (2) 10


$284,000,000 is for ‘Repairs and Alterations’ for Special 11


Emphasis Programs and Basic Repairs and Alterations. 12


‘‘SEC. 254. Notwithstanding section 101, amounts 13


are provided for ‘General Services Administration—Gen-14


eral Activities—Operating Expenses’ at a rate for oper-15


ations of $71,881,000, and the matter relating to the 16


amount of $1,000,000 under such heading in division C 17


of Public Law 111–117 shall not apply to funds appro-18


priated by this Act. 19


‘‘SEC. 255. Notwithstanding section 101, amounts 20


are provided for ‘National Archives and Records Adminis-21


tration—Repairs and Restoration’ at a rate for operations 22


of $11,848,000. 23
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‘‘SEC. 256. Notwithstanding section 101, amounts 1


are provided for section 523 of division C of Public Law 2


111–117 at a rate for operations of $0. 3


‘‘SEC. 257. Of the unobligated balances available for 4


‘Department of Homeland Security—U.S. Customs and 5


Border Protection—Construction and Facilities Manage-6


ment’ for construction projects, $106,556,000 is re-7


scinded: Provided, That the amounts rescinded under this 8


section shall be limited to amounts available for Border 9


Patrol projects and facilities: Provided further, That no 10


amounts in this section may be rescinded from amounts 11


that were designated by Congress as an emergency re-12


quirement pursuant to a concurrent resolution on the 13


budget or the Balanced Budget and Emergency Deficit 14


Control Act of 1985. 15


‘‘SEC. 258. Notwithstanding section 101, amounts 16


are provided for ‘Department of the Interior—Bureau of 17


Land Management—Management of Lands and Re-18


sources’ at a rate for operations of $957,971,000: Pro-19


vided, That the amounts included under such heading in 20


division A of Public Law 111–88 shall be applied to funds 21


appropriated by this Act by substituting ‘‘$957,951,000’’ 22


for ‘‘$959,571,000’’ the second place it appears. 23


‘‘SEC. 259. Notwithstanding section 101, amounts 24


are provided for ‘Department of the Interior—Bureau of 25
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Land Management—Construction’ at a rate for operations 1


of $6,626,000. 2


‘‘SEC. 260. Notwithstanding section 101, amounts 3


are provided for ‘Department of the Interior—Bureau of 4


Land Management—Land Acquisition’ at a rate for oper-5


ations of $26,650,000: Provided, That the proviso under 6


such heading in division A of Public Law 111–88 shall 7


not apply to funds appropriated by this Act. 8


‘‘SEC. 261. Notwithstanding section 101, amounts 9


are provided for ‘Department of the Interior—United 10


States Fish and Wildlife Service—Resource Management’ 11


at a rate for operations of $1,257,356,000. 12


‘‘SEC. 262. Notwithstanding section 101, amounts 13


are provided for ‘Department of the Interior—United 14


States Fish and Wildlife Service—Construction’ at a rate 15


for operations of $27,139,000. 16


‘‘SEC. 263. Notwithstanding section 101, amounts 17


are provided for ‘Department of the Interior—United 18


States Fish and Wildlife Service—Land Acquisition’ at a 19


rate for operations of $63,890,000. 20


‘‘SEC. 264. Notwithstanding section 101, amounts 21


are provided for ‘Department of the Interior—National 22


Park Service—National Recreation and Preservation’ at 23


a rate for operations of $57,986,000, of which $0 shall 24
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be for projects authorized by section 7302 of Public Law 1


111–11. 2


‘‘SEC. 265. Notwithstanding section 101, amounts 3


are provided for ‘Department of the Interior—National 4


Park Service—Historic Preservation Fund’ at a rate for 5


operations of $54,500,000: Provided, That the amounts 6


included under such heading in division A of Public Law 7


111–88 shall be applied to funds appropriated by this Act 8


by substituting ‘‘$0’’ for ‘‘$25,000,000’’: Provided further, 9


That the proviso under such heading in division A of Pub-10


lic Law 111–88 shall not apply to funds appropriated by 11


this Act. 12


‘‘SEC. 266. Notwithstanding section 101, amounts 13


are provided for ‘Department of the Interior—National 14


Park Service—Construction’ at a rate for operations of 15


$185,066,000: Provided, That the last proviso under such 16


heading in division A of Public Law 111–88 shall not 17


apply to funds appropriated by this Act: Provided further, 18


That of the unobligated balances available under such 19


heading in division A of Public Law 111–88 and prior ap-20


propriation Acts, $25,000,000 is rescinded, including 21


$1,000,000 from amounts made available for the (now 22


completed) project at Cape Hatteras National Seashore, 23


North Carolina, and $1,000,000 from amounts made 24
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available for the (now completed) project at Blue Ridge 1


Parkway, North Carolina. 2


‘‘SEC. 267. Notwithstanding section 101, amounts 3


are provided for ‘Department of the Interior—National 4


Park Service—Land Acquisition and State Assistance’ at 5


a rate for operations of $108,846,000. 6


‘‘SEC. 268. Notwithstanding section 101, amounts 7


are provided for ‘Department of the Interior—United 8


States Geological Survey—Surveys, Investigations, and 9


Research’ at a rate for operations of $1,094,344,000. 10


‘‘SEC. 269. Notwithstanding section 101, amounts 11


are provided for ‘Department of the Interior—Bureau of 12


Indian Affairs—Operation of Indian Programs’ at a rate 13


for operations of $2,334,515,000. 14


‘‘SEC. 270. Notwithstanding section 101, amounts 15


are provided for ‘Department of the Interior—Depart-16


mental Offices—Insular Affairs—Assistance to Terri-17


tories’ at a rate for operations of $84,295,000. 18


‘‘SEC. 271. Notwithstanding section 101, amounts 19


are provided for ‘Environmental Protection Agency— 20


Science and Technology’ at a rate for operations of 21


$840,349,000, of which $0 shall be for the purposes speci-22


fied in ‘Research/National Priorities’ under the heading 23


‘Science and Technology’ in the joint explanatory state-24


ment of the managers accompanying Public Law 111–88. 25
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‘‘SEC. 272. Notwithstanding section 101, amounts 1


are provided for ‘Environmental Protection Agency—En-2


vironmental Programs and Management’ at a rate for op-3


erations of $2,963,263,000: Provided, That of the 4


amounts provided by this Act for such account, amounts 5


are provided for the Geographic Programs specified in the 6


joint explanatory statement of the managers accom-7


panying Public Law 111–88 at a rate for operations of 8


$599,875,000: Provided further, That of the amounts pro-9


vided by this Act for such account, $0 shall be for cap 10


and trade technical assistance and $0 shall be for the pro-11


gram specified in ‘Environmental Protection/National Pri-12


orities’ under the heading ‘Environmental Programs and 13


Management’ in the joint explanatory statement of the 14


managers accompanying Public Law 111–88. 15


‘‘SEC. 273. Notwithstanding section 101, amounts 16


are provided for ‘Environmental Protection Agency— 17


Buildings and Facilities’ at a rate for operations of 18


$36,501,000: Provided, That the amounts included under 19


such heading in division A of Public Law 111–88 shall 20


be applied to funds appropriated by this Act by sub-21


stituting ‘$0’ for ‘$500,000’. 22


‘‘SEC. 274. Notwithstanding section 101, amounts 23


are provided for ‘Environmental Protection Agency— 24


State and Tribal Assistance Grants’ at a rate for oper-25
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ations of $4,777,946,000: Provided, That the amounts in-1


cluded under such heading in division A of Public Law 2


111–88 shall be applied to funds appropriated by this Act 3


as follows: by substituting ‘$14,500,000’ for 4


‘$17,000,000’; by substituting ‘$10,000,000’ for 5


‘$13,000,000’; by substituting ‘$0’ for ‘$156,777,000’; by 6


substituting ‘$0’ for ‘$20,000,000’; and by substituting 7


‘$1,106,446,000’ for ‘$1,116,446,000’. 8


‘‘SEC. 275. The matter pertaining to competitive 9


grants to communities to develop plans and demonstrate 10


and implement projects which reduce greenhouse gas 11


emissions under the heading ‘Environmental Protection 12


Agency—State and Tribal Assistance Grants’ in division 13


A of Public Law 111–88 shall not apply to funds appro-14


priated by this Act. 15


‘‘SEC. 276. Notwithstanding section 101, amounts 16


are provided for ‘Department of Agriculture—Forest 17


Service—Forest and Rangeland Research’ at a rate for 18


operations of $311,612,000. 19


‘‘SEC. 277. Notwithstanding section 101, amounts 20


are provided for ‘Department of Agriculture—Forest 21


Service—State and Private Forestry’ at a rate for oper-22


ations of $301,611,000. 23


‘‘SEC. 278. Notwithstanding section 101, amounts 24


are provided for ‘Department of Agriculture—Forest 25


VerDate Nov 24 2008 14:55 Mar 11, 2011 Jkt 000000 PO 00000 Frm 00015 Fmt 6652 Sfmt 6201 C:\DOCUMENTS AND SETTINGS\IBFORSTATER\APPLICATION DATA\SOFTQUAD\XMET
March 11, 2011 (2:55 p.m.)


F:\P12\IBF\IBF_046.XML


f:\VHLC\031111\031111.122.xml           (489621|16)







16 


H Approp 


Service—National Forest System’ at a rate for operations 1


of $1,550,089,000. 2


‘‘SEC. 279. Notwithstanding section 101, amounts 3


are provided for ‘Department of Agriculture—Forest 4


Service—Capital Improvement and Maintenance’ at a rate 5


for operations of $548,962,000. 6


‘‘SEC. 280. Notwithstanding section 101, amounts 7


are provided for ‘Department of Agriculture—Forest 8


Service—Land Acquisition’ at a rate for operations of 9


$33,184,000. 10


‘‘SEC. 281. Notwithstanding section 101, amounts 11


are provided for ‘Department of Agriculture—Forest 12


Service—Wildland Fire Management’ at a rate for oper-13


ations of $2,097,387,000: Provided, That of the unobli-14


gated balances available under such heading in division A 15


of Public Law 111–88 and prior appropriation Acts, 16


$200,000,000 is rescinded. 17


‘‘SEC. 282. Notwithstanding section 101, amounts 18


are provided for section 415 of division A of Public Law 19


111–88 at a rate for operations of $0. 20


‘‘SEC. 283. Notwithstanding section 101 and section 21


200, amounts are provided for ‘Department of Labor— 22


Employment and Training Administration—Training and 23


Employment Services’ at a rate for operations of 24


$3,654,641,000: Provided, That the amounts included in 25
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paragraph (3)(E) under such heading in division D of 1


Public Law 111–117 shall be applied to funds appro-2


priated by this Act by substituting ‘$0’ for ‘$125,000,000’ 3


and by substituting ‘$0’ for ‘$65,000,000’. 4


‘‘SEC. 284. Notwithstanding section 101, amounts 5


are provided for ‘Department of Labor—Employment and 6


Training Administration—Community Service Employ-7


ment for Older Americans’ at a rate for operations of 8


$600,425,000: Provided, That for purposes of funds ap-9


propriated by this Act, the amounts included under such 10


heading in division D of Public Law 111–117 shall be ap-11


plied by substituting ‘$0’ for ‘$225,000,000’ in the first 12


place it appears, and the first and second provisos under 13


such heading in such division shall not apply. 14


‘‘SEC. 285. Notwithstanding sections 101 and 203, 15


amounts are provided for ‘Department of Health and 16


Human Services—Health Resources and Services Admin-17


istration—Health Resources and Services’ at a rate for 18


operations of $7,001,520,000: Provided, That the eight-19


eenth, nineteenth, twenty-second, and twenty-fifth pro-20


visos under such heading in division D of Public Law 111– 21


117 shall not apply to funds appropriated by this Act. 22


‘‘SEC. 286. Notwithstanding section 101, in addition 23


to amounts otherwise made available by section 130, 24


amounts are provided for ‘Department of Health and 25
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Human Services—Office of the Secretary—Public Health 1


and Social Services Emergency Fund’ at a rate for oper-2


ations of $731,109,000, of which $65,578,000 shall be for 3


expenses necessary to prepare for and respond to an influ-4


enza pandemic (none of which shall be available past Sep-5


tember 30, 2011) and $35,000,000 shall be for expenses 6


necessary for fit-out and other costs related to a competi-7


tive lease procurement to renovate or replace the existing 8


headquarters building for Public Health Service agencies 9


and other components of the Department of Health and 10


Human Services. 11


‘‘SEC. 287. Notwithstanding section 101, amounts 12


are provided for ‘Corporation for Public Broadcasting’ at 13


a rate for operations of $36,000,000: Provided, That the 14


amounts included under such heading in division D of 15


Public Law 111–117 shall be applied to funds appro-16


priated by this Act by substituting ‘$0’ for ‘$25,000,000’ 17


each place it appears. 18


‘‘SEC. 288. Of the funds appropriated for ‘Social Se-19


curity Administration—Limitation on Administrative Ex-20


penses’ for fiscal years 2010 and prior years (other than 21


funds appropriated in Public Law 111–5) for investment 22


in information technology and telecommunications hard-23


ware and software infrastructure, $200,000,000 is re-24


scinded. 25
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‘‘SEC. 289. Notwithstanding section 101, amounts 1


are provided for ‘House of Representatives—Salaries and 2


Expenses’ at a rate for operations of $1,367,525,000. 3


‘‘SEC. 290. Notwithstanding section 101, amounts 4


are provided for ‘House of Representatives—Salaries, Of-5


ficers and Employees’ at a rate for operations of 6


$196,801,000, of which $129,282,000 shall be for the op-7


erations of the Office of the Chief Administrative Officer. 8


‘‘SEC. 291. Notwithstanding section 101 and section 9


221, amounts are provided for ‘Library of Congress—Sal-10


aries and Expenses’ at a rate for operations of 11


$445,201,000, of which $0 shall be for the operations de-12


scribed in the fifth and seventh provisos under such head-13


ing in Public Law 111–68. 14


‘‘SEC. 292. Notwithstanding section 101, amounts 15


are provided for ‘Bilateral Economic Assistance—Funds 16


Appropriated to the President—International Fund for 17


Ireland’ at a rate for operations of $0. 18


‘‘SEC. 293. Notwithstanding section 101, amounts 19


are provided for ‘Department of Housing and Urban De-20


velopment—Community Planning and Development— 21


Brownfields Redevelopment’ at a rate for operations of $0. 22


‘‘SEC. 294. Notwithstanding section 101, amounts 23


are provided for ‘Department of Transportation—Federal 24
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Railroad Administration—Railroad Safety Technology 1


Program’ at a rate for operations of $0.’’. 2


This joint resolution may be cited as the ‘‘Additional 3


Continuing Appropriations Amendments, 2011’’. 4
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U.S. Utilities: Can Texas Comply With The Cross-State Air 
Pollution Rule? Yes, If Existing Scrubbers Are Turned On


Ticker Rating CUR


19 Jul 2011
Closing
Price


Target
Price


TTM
Rel.
Perf.


EPS P/E


2010A 2011E 2012E 2010A 2011E 2012E Yield


AEP M USD 37.39 39.00 -18.2% 3.03 3.26 3.19 12.3 11.5 11.7 4.9%


SPX 1326.73 85.28 99.75 113.11 15.6 13.3 11.7 1.9%


O – Outperform, M – Market-Perform, U – Underperform, N – Not Rated


Highlights


 On July 7th, 2011, the EPA published the final version of its Cross-State Air Pollution Rule (CSAPR), a 
regulation that will cap the annual emissions of sulfur dioxide (SO2) and nitrogen oxides (NOx) from 
power plants in 23 eastern states, and set limits on summer emissions of NOx in an additional five states.  
The states covered by CSAPR account for over three quarters of U.S. coal fired generation. 


 The Cross-State Air Pollution Rule finalizes regulations issued in draft form on July 6, 2010.  The EPA's 
draft regulation was entitled the Clean Air Transport Rule (CATR). While CSAPR imposes annual SO2 
and NOx emissions limits on Texas, CATR did not.


 After the release of the rule, Texas' utilities, regulator and politicians, as well as sell-side analysts on 
Wall Street, claimed that the rule could potentially cause widespread retirements and costly upgrades.


 Energy Future Holdings warned investors that due to CSAPR it would "likely incur material capital 
expenditures and operating costs and experience material revenue decreases due to reduced 
generation."


 Bryan Shaw, Chairman of the Texas Commission on Environmental Quality, argued that, "This rule 
will impose great costs on coal-fired power plants, causing some to shut down or curtail operations, 
threatening the state's electrical capacity reserve margins needed to avoid power disruption during 
times of peak demand."


 On Wall Street, sell-side analysts calculated that CSAPR puts 4.6 GW of lignite coal-fired capacity in 
Texas at risk of retirement.


 The EPA, by contrast, contends that in formulating CSAPR it set the 2012 SO2 budget for Texas at a 
level that can be achieved simply through the continuous use of existing flue gas desulfurization 
equipment.  


 In this research note, we analyze the potential for the state of Texas to comply with CSAPR without 
costly upgrades or plant closures.  


 We have analyzed the hourly SO2 emissions rate for each coal fired unit in Texas that is equipped with 
an SO2 scrubber. By plotting the distribution of these hourly emissions rates, we have determined the 
number of hours that each scrubber is in operation. We then assessed the impact on SO2 emissions of
running these existing scrubbers continuously.
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 We also assessed the emissions reductions potentially achievable by coal fired units that currently lack 
SO2 scrubbers.  Specifically, we determine the level of SO2 emissions these units have historically 
achieved when burning lower sulfur coal.


 We find that if coal fired generating units in Texas were to run their existing scrubbers continuously, and 
if unscrubbed units were to achieve the SO2 emissions rates they have historically when burning lower 
sulfur coal, the state of Texas could likely comply with its SO2 budget under CSAPR in 2012.  


Investment Conclusion


In this research note, we analyze the potential for the state of Texas to comply with CSAPR without costly 
upgrades or plant closures.  We find that if Texas utilities were simply to run their existing scrubbers 
continuously, and switch unscrubbed units to lower sulfur coal, Texas could likely comply with its SO2 
budget under CSAPR in 2012.


Individual Texas utilities, however, may find that under these circumstances their 2012 emissions of SO2 
may exceed their allocation under CSAPR of SO2 allowances.  We have therefore analyzed the impact on 
individual utilities of the need to purchase (or the opportunity to sell) SO2 emission allowances, assuming a 
price per ton of $700, as per the EPA's modeling.


Our analysis suggests that Energy Future Holdings would be required to buy SO2 allowances to cover its 
emissions, resulting in an incremental annual cost of $15 million. We calculate that Xcel Energy (XEL) 
would be required to spend $7 million to buy the required allowances.


We note that Xcel Energy (XEL), as a regulated utility, could pass through this cost to its customers, while 
Energy Future Holdings, as a competitive generator, would see its after-tax earnings reduced by an 
estimated $10 million annually.


On the other hand, NRG Energy (NRG) would likely benefit from the sale of excess SO2 allowances, 
potentially adding $5 million to annual revenues.  We calculate that American Electric Power (AEP) might 
also have an excess of allowances, worth $1 million annually to the company. 


Details


The Controversy


On July 7th, 2011, the EPA published the final version of its Cross-State Air Pollution Rule (CSAPR), a 
regulation that will cap the annual emissions of sulfur dioxide (SO2) and nitrogen oxides (NOx) from 
power plants in 23 eastern states, and set limits on summer emissions of NOx in an additional five states.  
The states covered by CSAPR account for over three quarters of U.S. coal fired generation. 


The Cross-State Air Pollution Rule finalizes regulations issued in draft form on July 6, 2010.  The EPA's 
draft regulation was entitled the Clean Air Transport Rule (CATR). While CSAPR imposes annual SO2 and 
NOx emissions limits on Texas, CATR did not.


After the release of the rule, Texas' utilities, regulators and politicians complained that the rule could 
potentially cause retirements and costly upgrades. On Wall Street, sell-side analysts calculated that CSAPR 
puts 4.6 GW of lignite coal-fired capacity in Texas at risk of retirement.


Texas Gov. Rick Perry blasted the rule as "another example of heavy-handed and misguided action from 
Washington, D.C., that threatens Texas jobs and families and puts at risk the reliable and affordable 
electricity our state needs to succeed." Writing in the El Paso Times, Bryan Shaw, Chairman of the Texas 
Commission on Environmental Quality, argued that:


This rule will impose great costs on coal-fired power plants, causing some to shut down or curtail operations, 
threatening the state's electrical capacity reserve margins needed to avoid power disruption during times of 
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peak demand. Such a scenario could lead to blackouts, which create serious health risks to Texans dependent 
upon reliable energy.


Corroborating these assessments, Energy Future Holdings, formerly TXU, wrote in an 8-K
published on July 13th, 2011:


" In order to ensure near-term compliance with the CSAPR, the primary options we have identified are 
(i) reducing the operating levels at certain of our legacy lignite/coal-fueled generation facilities (potentially 
in conjunction with fuel switching and the mothballing or closure of related mining operations), 
(ii) conducting seasonal or temporary shut-downs of certain of our legacy lignite/coal-fueled generation 
facilities and related mining operations, (iii) installing and operating dry sorbent injection systems for sulfur 
dioxide emission reductions at certain of our legacy lignite/coal-fueled generation facilities (potentially in 
conjunction with reducing operating levels and/or fuel switching and mothballing or closure of related 
mining operations) and (iv) mothballing certain of our legacy lignite/coal-fueled generation facilities and 
related mining operations. We expect to apply one or more of these options at certain of our legacy 
lignite/coal-fueled generation facilities and related mining operations. In connection with these actions, we 
will likely incur material capital expenditures and operating costs and experience material revenue decreases 
due to reduced generation and wholesale power sales volumes, and we may incur other material asset 
(including goodwill) impairment charges."


The EPA, by contrast, contends that in formulating CSAPR it set the 2012 SO2 budget for Texas at a level 
that can be achieved simply through the continuous use of existing flue gas desulfurization equipment (SO2 
scrubbers).  


In this research note, therefore, we compare the validity of the two claims, and test the potential for the state 
of Texas to comply with CSAPR without costly upgrades or plant closures.  


Analysis


Exhibit 1 compares Texas' 2010 emissions of SO2 with the state's 2012 emissions budget under 
CSAPR. As can be seen there, CSAPR would require the state's annual SO2 emissions to be cut
from some 410,000 tons in 2010 to 244,000 tons by 2012 – a reduction of more than 40%.
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Exhibit 1
Texas SO2 Emissions Vs. CSAPR State Budget


Source: Ventyx, EPA and Bernstein analysis


Exhibit 2 presents the 2010 SO2 emissions of the large coal-fired utilities in Texas and compares these 
with the SO2 allowances that will be granted them under CSAPR in 2012. As can be seen there, Energy 
Future Holdings would need to reduce SO2 emissions at its coal-fired facilities by 60%, Xcel Energy (XEL) 
by 43%, PNM Resources (PNM) by 26%, NRG Energy (NRG) by 12% and American Electric Power
(AEP) by 10%.
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Exhibit 2
Annual SO2 Emissions of Large Coal-fired Utilities in Texas vs. SO2 Budget Allocated Under CSAPR


Source: Ventyx, EPA and Bernstein analysis


Given the apparently draconian of these cuts, how credible is the EPA's contention that it set the 2012 SO2 
budget for Texas at a level that can be achieved simply through the continuous use of existing SO2 
scrubbers? 


To test this assertion, we have analyzed the hourly SO2 emissions rate for each coal fired unit in Texas that 
is equipped with an SO2 scrubber.  By plotting the distribution of these hourly emissions rates, we have 
determined the number of hours that each scrubber is in operation.  Exhibit 3 presents an example by 
analyzing the distribution of hourly SO2 emission rates at Unit 1 of NRG's Limestone coal-fired power 
plant.  This unit is equipped with an SO2 scrubber installed in 1985. As we can seen in the exhibit, the 
lowest level of SO2 emissions achieved by Limestone Unit 1 was 0.13 lbs/MMBtu (the left hand column of 
the chart), and during 10% of hours the unit achieved an SO2 emissions level below 0.20 lbs/MMBtu (the 
three columns at the left of the chart).  On the other hand, the highest level of SO2 emissions from this unit 
was 0.63 lbs/MMBtu (the right hand column of the chart), and during 10% of hours, the emission rate of the 
unit exceeded 0.44 lbs/MMBtu (the three columns at the right of the chart).  SO2 missions rates two to three 
times as high as the lowest levels achievable at the unit suggest that Limestone Unit 1's scrubber was 
simply turned off during these hours.  The same conclusion is indicated by the absolute level of SO2 
emissions during the hours when emissions are highest.  The design SO2 removal rate of the scrubbers 
installed on coal fired power plants in Texas ranges between 90% and 97%, while the SO2 emissions from 
burning Texas lignite in an uncontrolled boiler range from 1.6 to 3.9 lbs/MMBtu.   At a maximum, 
therefore, a plant operating its SO2 scrubber and burning Texas lignite should have SO2 emissions no 
higher than 0.39 lbs/MMBtu (3.9 lbs/MMBtu maximum sulfur content less 90% minimum SO2 removal).
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Exhibit 3
Variation in the Hourly SO2 Emission Rate at NRG's Limestone Coal-Fired Plant Unit 1 in 2010 (1)


1. Horizontal axis breaks down hourly emissions rates into percentiles across the hours of the year.  Thus during 1% of hours, the hourly SO2 emission rate of the unit 
is at or below 0.13 lbs/MMBtu (left hand column), and during 99% of hours, it is below 0.63 lbs/MMBtu (right hand column).


Source: Ventyx, EPA and Bernstein analysis


When the hourly emissions rates of generators such as Limestone Unit 1are analyzed across the 8760 hours 
of the year, it becomes apparent that the highest rates of SO2 emissions generally occur during hours of 
peak demand, while the lowest rates of SO2 emissions occur during off-peak hours.  This pattern suggests 
that generators have sought to avoid the reduction in net generation that results from operating the scrubbers 
(reflecting the parasitic load of the emissions control equipment) during hours when power prices are 
highest.  Conversations with the investor relations departments of Energy Future Holdings and NRG 
Energy confirmed that, as long as continuous operation of SO2 scrubbers is not required to comply with 
currently prevailing SO2 emissions limits, generators will avoid operating the scrubbers so as to maximize 
net power output and revenues, and minimize variable operation and maintenance expense, including the 
cost of sorbents and water required for the operation of the SO2 scrubbers.


Could the EPA be right, then, that the continuous operation of existing scrubbers would allow Texas to 
comply with its 2012 SO2 emissions budget?  To assess the potential of Texas' coal-fired generating fleet to 
reduce its aggregate SO2 emissions to the level required by the state's 2012 SO2 budget, we have modeled 
the impact of:


(i) running the fleet's existing SO2 scrubbers continuously, and 


(ii) reducing the SO2 emissions rate of the coal-fired units that lack SO2 scrubbers to the level 
these units achieved during the best 10% of hours in 2010 (i.e., during those hours when 
they switched to burning lower sulfur coals).
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Exhibit 4
Texas Coal Fleet and SO2 Scrubbers Installed


Source: Ventyx, EPA and Bernstein analysis


Holding Company Name Plant Name Unit
Percent Owned 


%
Nameplate 


Capacity MW


SO2 Annual 
Rate 


lbs/mmBtu


SO2 Control 
Equipment 


(Y/N)


SO2 Control 
Installation 


Date


Best Emission 
Rate 


lbs/mmBtu (10 
Th Percentile)


Worst 
Emission Rate 
lbs/mmBtu (90 
Th Percentile)


Scrubber 
Design 


Removal Rate


AES Corp (The) AES Deepwater GEN1 100                  184                  0.64                 Y Jun-86 0.05 0.76                 93%
American Electric Power Co Inc Oklaunion 1 55                    394                  0.18                 Y Dec-86 0.14 0.23                 93%
American Electric Power Co Inc Oklaunion 1 16                    112                  0.18                 Y Dec-86 0.14 0.23                 93%
American Electric Power Co Inc Pirkey 1 86                    620                  0.11                 Y Jul-07 0.04 0.21                 93%
American Electric Power Co Inc Welsh Station 1 100                  558                  0.46                 N 0.41 0.51                 
American Electric Power Co Inc Welsh Station 2 100                  558                  0.45                 N 0.40 0.51                 
American Electric Power Co Inc Welsh Station 3 100                  558                  0.47                 N 0.41 0.52                 
Austin Energy Fayette Power Project 1 50                    308                  0.64                 Y Dec-10 0.58 0.69                 97%
Austin Energy Fayette Power Project 2 50                    308                  0.62                 Y Mar-11 0.53 0.68                 97%
Brownsville Public Utility Board Oklaunion 1 18                    129                  0.18                 Y Dec-86 0.14 0.23                 93%
CPS Energy J K Spruce 1 100                  566                  0.05                 Y Dec-92 0.02 0.07                 93%
CPS Energy J K Spruce 2 100                  820                  0.01                 Y May-10 0.01 0.02                 90%
CPS Energy J T Deely 1 100                  486                  0.68                 N 0.64 0.72                 
CPS Energy J T Deely 2 100                  446                  0.68                 N 0.64 0.72                 
Energy Future Holdings Corp Big Brown 1 100                  593                  1.32                 N 1.10 1.55                 
Energy Future Holdings Corp Big Brown 2 100                  593                  1.33                 N 1.11 1.59                 
Energy Future Holdings Corp Martin Lake 1 100                  793                  0.79                 Y May-77 0.53 1.05                 93%
Energy Future Holdings Corp Martin Lake 2 100                  793                  0.76                 Y May-78 0.52 1.05                 93%
Energy Future Holdings Corp Martin Lake 3 100                  793                  0.82                 Y Apr-79 0.57 1.05                 93%
Energy Future Holdings Corp Monticello (TX) 1 100                  593                  0.95                 N 0.75 1.17                 
Energy Future Holdings Corp Monticello (TX) 2 100                  593                  0.93                 N 0.73 1.15                 
Energy Future Holdings Corp Monticello (TX) 3 100                  793                  0.66                 Y Aug-78 0.49 0.86                 93%
Energy Future Holdings Corp Oak Grove Steam Electric Station ST1 100                  917                  0.06                 Y Dec-09 0.03 0.10                 95%
Energy Future Holdings Corp Oak Grove Steam Electric Station ST2 100                  879                  0.06                 Y Apr-10 0.02 0.08                 95%
Energy Future Holdings Corp Sandow 5 5 100                  662                  0.09                 Y Sep-09 0.02 0.18                 95%
Energy Future Holdings Corp Sandow No 4 4 100                  591                  0.99                 Y May-81 0.85 1.14                 93%
International Power plc Coleto Creek 1 100                  600                  0.80                 N 0.60 0.96                 
Lower Colorado River Authority Fayette Power Project 1 50                    308                  0.64                 Y Dec-10 0.58 0.69                 97%
Lower Colorado River Authority Fayette Power Project 2 50                    308                  0.62                 Y Mar-11 0.53 0.68                 97%
Lower Colorado River Authority Fayette Power Project 3 100                  460                  0.10                 Y Apr-88 0.05 0.19                 80%
Northeast Texas Electric Coop Inc Pirkey 1 12                    85                    0.11                 Y Jul-07 0.04 0.21                 93%
NRG Energy Inc Limestone (NRG) 1 100                  893                  0.32                 Y Dec-85 0.20 0.44                 93%
NRG Energy Inc Limestone (NRG) 2 100                  957                  0.34                 Y Dec-86 0.24 0.45                 93%
NRG Energy Inc W A Parish 5 100                  734                  0.68                 N 0.56 0.82                 
NRG Energy Inc W A Parish 6 100                  734                  0.75                 N 0.62 0.90                 
NRG Energy Inc W A Parish 7 100                  615                  0.72                 N 0.57 0.86                 
NRG Energy Inc W A Parish 8 100                  615                  0.13                 Y Dec-82 0.10 0.16                 93%
Oklahoma Municipal Power Authority Oklaunion 1 12                    84                    0.18                 Y Dec-86 0.14 0.23                 93%
Oklahoma Municipal Power Authority Pirkey 1 2                      17                    0.11                 Y Jul-07 0.04 0.21                 93%
PNM Resources Inc Twin Oaks Power 1 100                  175                  0.46                 Y Sep-90 0.39 0.55                 95%
PNM Resources Inc Twin Oaks Power 2 100                  175                  0.44                 Y Oct-91 0.29 0.57                 95%
San Miguel Electric Coop Inc San Miguel 1 100                  410                  0.63                 Y Jan-82 0.38 0.85                 93%
Texas Municipal Power Agency Gibbons Creek 1 100                  454                  0.67                 Y Oct-83 0.55 0.78                 93%
Xcel Energy Inc Harrington 1 100                  360                  0.61                 N 0.48 0.73                 
Xcel Energy Inc Harrington 2 100                  360                  0.56                 N 0.42 0.69                 
Xcel Energy Inc Harrington 3 100                  360                  0.61                 N 0.47 0.78                 
Xcel Energy Inc Tolk 1 100                  568                  0.62                 N 0.52 0.72                 
Xcel Energy Inc Tolk 2 100                  568                  0.60                 N 0.50 0.67                 
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Exhibit 4 lists each coal-fired generating unit in Texas, the SO2 control equipment installed on each, the 
average annual SO2 emission rate of each unit, the best and worst SO2 emission rate of each unit (the 
average emissions rate during the 10% of hours with the lowest and highest SO2 emissions, respectively), 
and the design SO2 removal rate for each SO2 scrubber.


To estimate the SO2 emissions rate that can be achieved by those coal-fired units already equipped with 
SO2 scrubbers, we have used the hourly rate of emissions achieved by each coal-fired unit in 2010 during 
the 10% of hours when its hourly emissions rate was lowest.  


At certain units, however, the hourly emissions rate during the best 10% of hours exceeded 0.39 
lbs/MMBtu – a level that almost any Texas boiler equipped with a scrubber should be able to reach. (Recall 
that 0.39 lbs/MMBtu is the theoretical emissions rate of boiler burning the highest sulfur Texas lignite --
with an SO2 content of 0.39 lbs/MMBtu – while operating  a scrubber that achieves only the lowest rate of 
SO2 removal -- 90%).  In these cases, we have assumed that if the unit were to turn its scrubber on, it could 
achieve a rate equivalent to (i) the highest level of SO2 emissions from this unit during the worst 10% of 
hours (ii) reduced by the design removal rate of the SO2 scrubber installed at the unit, (iii) adjusted down 
by a degradation factor (10%) to reflect the gradual loss of scrubbing efficiency with time.


At coal-fired units that lack SO2 scrubbers, we have assumed SO2 emissions rates can be reduced to the 
level achieved by the unit during the best 10% of hours on 2010 – hours when, we presume, the unit was 
burning lower sulfur coal.  The lower sulfur grades of Powder River Basin coal, for example, have an SO2 
content of 0.6 to 1.9 lbs/MMBtu, vs. 3.0 to 3.9 lbs/MMBtu for the highest sulfur grades of Texas lignite.


Given these assumptions, we calculate that the state of Texas could reduce its annual SO2 emissions to 
some 245,000 tons annually, effectively complying with its 2012 SO2 emissions budget under the Cross 
State Air Pollution Rule (see Exhibit 5).


Exhibit 5
Potential SO2 Emission In Texas if Existing Scrubbers are Turned On vs. CSAPR State Budget


Source: Ventyx, EPA and Bernstein analysis
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Individual Texas utilities, however, may find that even under these circumstances their individual 2012 
emissions of SO2 differ materially from their allocations of SO2 allowances under the Cross State Air 
Pollution Rule.  We have therefore analyzed the impact on individual utilities of the need to purchase (or 
the opportunity to sell) SO2 emission allowances, assuming a price per ton of $700, as per the EPA's 
modeling.


Exhibit 6 presents the result of our modeling for the large coal-fired utilities in Texas. As we can be seen 
there, if all existing scrubbers were to operate continuously, we estimate that the SO2 emissions of PNM 
Resources (PNM), NRG Energy (NRG) and American Electric Power (AEP) would be less than their 
individual allocation of SO2 allowances under CSAPR.  The estimated SO2 emissions of Xcel Energy and 
Energy Future Holdings, however, would exceed their respective allowance allocations.


Exhibit 6
Potential Annual SO2 Emissions of Large Coal-fired Utilities in Texas vs. SO2 Budget Allocated Under CSAPR


Source: Ventyx, EPA and Bernstein analysis


This analysis suggests that Energy Future Holdings would be required to buy some 20 million tons of SO2 
allowances annually to cover its emissions, resulting in an incremental annual cost of $15 million (see 
Exhibit 7). We calculate that Xcel Energy (XEL) would be required to purchase 10 million tons of 
allowances annually, at an annual cost of $7 million.


We note that Xcel Energy (XEL), as a regulated utility, could pass through this cost to its customers, while 
Energy Future Holdings, as a competitive generator, would see its after-tax earnings reduced by an 
estimated $10 million annually.


On the other hand, NRG Energy (NRG) would likely benefit from the sale of some 7 million tons annually 
of excess SO2 allowances, potentially adding $5 million to annual revenues.  We calculate that American 
Electric Power (AEP) might also have an excess of allowances, worth $1 million annually to the company. 
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Exhibit 7
Benefit from/(Cost of) SO2 Allowances Due to Intra-state Trading, Assuming Allowance Price at  $700/ton (in $ million)


Source: Ventyx, EPA and Bernstein analysis


In addition to the cost of purchasing SO2 allowances, coal-fired Texas utilities will likely face a 
combination of (i) lower revenues, as the net power output of their plants is reduced due to the continuous 
operation of their scrubbers (reflecting the parasitic load of the flue gas desulfurization equipment), and (ii) 
higher variable operation and maintenance expense, reflecting the cost of sorbents and water required for 
the operation of the scrubbers.
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Disclosure Appendix


Valuation Methodology


Our target prices reflects the results of three alternative valuation methodologies: (i) a multiple-based 
valuation calculated by applying the median valuation multiples of a group of comparable companies to our 
estimates of a utility’s future earnings, dividends and EBITDA; (ii) a discounted cash flow model over the 
forecast period of 2011-2015, and a terminal value in 2016 discounted back to present value at the weighted 
average cost of capital; and (iii) a discounted dividend model over the forecast period of 2011-2015, and a 
terminal value in 2016, discounted back to present value at the cost of equity.


Risks


AEP:
Our earnings and cash flow forecasts for AEP are driven primarily by our projections of load growth, future 
rate relief and the volume and profitability of AEP's off-system sales. If our assumptions in these critical 
areas prove overly optimistic, our earnings and cash flow forecast may need to be adjusted downwards and 
with it our target price. Similarly, increases in operation and maintenance expense that exceed our forecast, 
or increases in the price of steam coal that further erode AEP's gross margin on off-system sales, could 
likewise force a reduction in our earnings forecast and target price.
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Cleaning the air 


New air quality rules would build on the state’s pollution 


limits 


By Kenneth Kimmell 


December 17, 2011 


 


FOR YEARS, the Northeast has been called the “tailpipe of the United States’’ - a place where 


air pollutants from across the country foul our skies and lungs. That negative moniker is due to 


no fault of our own, but is a casualty of our location downwind of pollution sources in other 


regions. 


Under Governor Deval Patrick, Massachusetts has led the nation in reducing pollution from 


power plants, cars and trucks, industrial sources and consumer products. For example, strict 


mercury limits for coal plants went into effect in 2008, and the plants have reported dramatic 


reductions in mercury emissions.  


Yet, despite these efforts, the Commonwealth still has too many days each year of unhealthy air. 


This is largely due to the pollutants that are produced by power plants in upwind states in the 


Midwest and Southeast, and carried by prevailing winds into our backyards. Pollution from cars 


and trucks also continues to be a significant factor. 


Fortunately, new rules from the US Environmental Protection Agency would require upwind 


power plants to cut pollution the way we have done here, which will level the playing field and 


ensure that Massachusetts reaps the benefits of its clean air rules. The EPA is also expected to 


propose rules to cut pollution from cars and light trucks through tighter vehicle standards and 


cleaner gasoline. These rules deserve our support.  


The EPA’s Cross-State Air Pollution Rule, finalized in July, requires power plants to reduce 


emissions that cause ozone and fine particulates that can be drawn deep into one’s lungs. This 


will cut down on the number of days that we need to warn our residents that our air is unhealthy, 


something that happened 10 times last summer.  


The EPA estimates that nationwide, up to $280 billion in health benefits will result from the new 


rule, due to 34,000 fewer premature deaths each year, 15,000 fewer non-fatal heart attacks, 


thousands of fewer hospitalizations, and 400,000 fewer cases of aggravated asthma throughout 


the eastern, central, and southern United States.  







In addition, the EPA is expected to soon finalize a rule to reduce toxic emissions from large 


power plants - the Mercury and Air Toxics Rule. Mercury is a potent neurotoxin, particularly to 


the developing brain of the fetus and young child. Even small amounts of mercury are harmful.  


Extensive scientific research shows widespread mercury pollution across New England, largely 


due to air deposition of mercury from upwind states. Because of high mercury levels, all New 


England states warn against eating certain types of locally caught fish.  


Massachusetts has been leading national and international efforts to reduce mercury pollution 


since the 1990s. It has achieved a 91-percent reduction in toxic mercury releases by focusing on 


sources such as coal-fired electric generating plants. But we can’t do it alone. Other states need 


to do their part, which is what the new the EPA rule will require.  


To complement these efforts on stationary sources, the EPA’s forthcoming “Tier 3’’ vehicle 


standards will require cleaner cars and light trucks, likely beginning with model year 2017. EPA 


also plans to reduce the sulfur content of gasoline, which alone would dramatically reduce smog-


forming emissions at a cost of less than a penny per gallon.  


Despite the many benefits of these rules, the EPA is under attack for proposing them, with some 


claiming that environmental protection kills jobs. Just the opposite is our experience in 


Massachusetts. As we imposed some of the strictest controls in the nation, our economy 


performed far better than the national average. In addition, companies such as Thermo Fisher 


Scientific in Franklin, which has 365 employees and manufactures air quality monitoring 


devices, are prospering by manufacturing the equipment that businesses will need to comply with 


these new rules.  


The Massachusetts experience shows that health-protective emission limits are feasible, and 


foster innovation and job growth. But despite our best efforts, we still live with pollution 


crossing our borders daily from upwind sources. It’s time for other states to take similar steps to 


address pollution they export, and the EPA’s new rules will make this happen. 


Kenneth Kimmell is commissioner of the Massachusetts Department of Environmental 


Protection. 
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9/11ADECADE LATER


NEW YORK — Ten years
on, Americans come together
Sunday where theWorld Trade
Center soared, where the Pen-
tagon stands as a fortress once
breached, where United Air-
lines Flight 93 knifed into the
earth.


They will gather to pray in
cathedrals in our greatest cities
and to lay roses before fire sta-
tions in our smallest towns, to
remember in countless ways
the anniversary of the most
devastating terrorist attacks
since the nation’s founding,
and in the process mark the
milestone as history itself.


As in earlier observances,
bells will toll again to mourn
the loss of those killed in the at-
tacks. Americans will lay eyes
on new memorials in lower


Manhattan, rural Pennsylvania
and elsewhere, concrete sym-
bols of the resolve to remember
and rebuild.


But much of the weight of
this year’s ceremonies lies in
what will largely go unspoken
— the anniversary’s role in
prompting Americans to con-
sider how the attacks changed
them and the larger world and
the continuing struggle to un-
derstand 9/11’s place in the lore
of the nation.


“A lot’s going on in the back-
ground,” said Ken Foote, au-
thor of Shadowed Ground:
America’s Landscapes of Vio-
lence and Tragedy, examining
the role that veneration of sites
of death and disaster plays in
modern life. “These anniversa-
ries are particularly critical in


A time to remember


Tom Fox/Staff Photographer


OneWorld Trade Center, lit up red, white and blue for the 10th anniversary of 9/11, has found its rightful place in the New
York skyline. The center, near Ground Zero, is 1,776 feet tall and is expected to be finished in 2013.


A changed U.S. set
to mark tragic day


FROMWIRE REPORTS


SeeAMERICA Page 17A


Remember when you could
guide Grandma straight to her
gate at the airport, hug her
goodbye before boarding, and
wait for one final wave as the
plane pushed off?


All that changed on Sept. 11,
2001.


Now Grandma gets
dropped off, hoists her carry-
onbagonto theX-raymachine,
and blushes through a full-


body scan and perhaps a frisk-
ingbya securityofficer.


The nation has taken un-
precedented steps to prevent
terrorism, creating a vast, so-
phisticated securitymachine to
collect information about resi-
dents from Dallas to Seattle to
Boston.


Along the way, our response
has changed nearly every as-
pect of how we live and work.
WhetherNorthTexans fully re-
alize it, the nation is moving
closer to a society where every
move is monitored — all in the
nameof safety.


Sophisticated traffic cam-


Has extra security
made us safer?


SeeSECURITY Page 16A


U.S. fortified itself after
tragedy, but new risks
are always emerging


By SHERYL JEAN
and MICHAEL E. YOUNG


Staff Writers
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Central to Gov. Rick Perry’s
presidential campaign mes-
sage is attacking federal regula-
tions as job killers.


But one of Perry’s most de-
tailed and specific job-loss pre-
dictions turns out to bewrong.


Perry warned last year that
“tens of thousands” of Texas
jobs would vanish because the


Environmental Protection
Agency, under President Ba-
rack Obama, was demanding
changes in dozens of Texas in-
dustrial plants’ state air per-
mits.


“Washington’s latest at-
tempt to intrude on the state’s
authority not only undermines
Texas’ successful clean-air pro-
grams, but it will cost the state


Warning of job losses
from EPA action fell flat
Governor said Garland
utility might be forced
to close, but it wasn’t


By RANDY LEE LOFTIS
Environmental Writer


rloftis@dallasnews.com
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It was supposed to be a mere
formality, coming on a busy day at
Parkland Memorial Hospital: Ex-
ecutives would finally reveal the
findings of an extensive govern-


ment safety inspection.
But it may have been the begin-


ning of the end for Parkland’s chief
executive,Dr.RonAnderson.


OnAug.19, thehospital’s seven-
member board of directors got its
first chance to read the full report
by theU.S. Centers forMedicare &


Medicaid Services. Almost 10 days
hadpassed sinceAnderson first re-
ceived the findings.


As members began leafing
through pages of the report, sur-
prise, evenshock,began to register.


DMN INVESTIGATES | PATIENT SAFETY


Anderson removal not a knee-jerk move


RON
ANDERSON
ranParkland
for 29years.


Denied research, Parkland directors conducted their own investigations
By SHERRY JACOBSON
and MILES MOFFEIT


Staff Writers
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Egypt-Israel ties fray
Egypt declared a state of emergency
Saturday after a mob stormed the
Israeli Embassy, forcing the evacuation
of the ambassador and increasing the
tension between uneasy allies. 10A


INSIDE
TEN YEARS ON: Lives were
changed, but Americans
emerged stronger. 15A


HOMELAND SECURITY: Have the
billions of dollars spent on
domestic security over the last 10
years been worth it? 17A


WHAT NEXT? Experts, officials
try to anticipate and prepare for
potential terrorist attacks. 18A


AREA events, 18A


METRO: Sept. 11 was a tragedy for
all Americans — and Muslim
Americans in particular. But an
Islamic leader sees hopeful signs.
Steve Blow, 1B


SPORTS: The spirit of Pat Tillman, former
NFL star killed in Afghanistan, has moved
many to excel. 12C


COMICS:Many of our Sunday comic strips
pay tribute to 9/11.


TRAVEL: How has air travel changed in the
wake of 9/11, and where is it headed? 1K


POINTS: Bin Laden is dead, the Taliban
were ousted and Hussein was captured,
says Tod Robberson, but we can’t ignore
the price the U.S. has paid in the process.
1P
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9/11: A
Decade
Later
An eight-page
commemo-
rative section
reflects on the
lasting impact
of that fateful
day, with
stories that
look back and
ahead, graphics
and historic
photos.
Section AA


MORE 10th anniversary stories,
photos and reflections.
911blog.dallasnews.com


INSIDE: Do environmental
regulations cost money or
save it? 6A
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EXELON AND CONSTELLATION ENERGY TO MERGE 
 


• Creates the number one competitive energy provider 
• Combined enterprise value of $52 billion  
• Combines nation’s leading clean generation fleet and leading power sales and marketing business 
• Accretive to earnings by more than 5 percent in 2013; break-even in 2012 
• More than $250 million package of benefits to Maryland 


 
CHICAGO AND BALTIMORE (April 28, 2011) – The boards of directors of Exelon Corporation (NYSE: EXC) and 
Constellation Energy (NYSE: CEG) announced today that they have signed a definitive agreement to combine the 
two companies in a stock-for-stock transaction.  The agreement brings together Exelon’s large, environmentally-
advantaged generation fleet and Constellation’s industry-leading customer-facing businesses, creating a platform 
for growth and delivering stakeholder benefits.   
 
The resulting company will retain the Exelon name and be headquartered in Chicago.  Exelon’s power marketing 
business (Power Team) and Constellation’s retail and wholesale business will be consolidated under the 
Constellation brand and be headquartered in Baltimore. Both companies’ renewable energy businesses will also 
be headquartered in Baltimore, and the three utilities within the new Exelon – BGE, ComEd and PECO – will 
remain standalone organizations.  
 
Exelon Chairman and CEO John W. Rowe said, “This merger creates the number one competitive energy 
provider with one of the industry’s cleanest and lowest-cost power generation fleets and one of the largest 
commercial, industrial and residential customer bases in the United States.  Both Exelon and Constellation have 
demonstrated their commitment to sustainability and competitive markets, helping drive innovation, efficiency, 
customer choice and better rates.  Together, we will be an even stronger advocate for achieving these ideals.” 
 
The new company will bring clean power and competitive prices to millions of customers. It will be:  
 
• The number one competitive energy products and services supplier by load (about 165 terawatt-hours) and 


customers (about 35,000 commercial and industrial and millions of households through retail and wholesale 
sales) across 38 states, the District of Columbia, and the Canadian provinces of Alberta and Ontario; 


• The number two residential electricity and gas distribution company, serving 6.6 million customers in 
Maryland, Illinois and Pennsylvania; 


• The number one competitive power generator (more than 34 gigawatts of power generation and 226 terawatt-
hours of expected output), including the nation’s largest nuclear fleet (nearly 19,000 megawatts); and 


• One of the nation’s cleanest power generation fleets (about 55 percent nuclear, 24 percent natural gas and 8 
percent renewable/hydro) and a leadership position in commercial solar energy development, energy 
efficiency and demand response services. 


 
A Sustainable Strategic Fit 
 
Constellation Chairman, President and CEO Mayo A. Shattuck III said, “The combination of these two companies 
will drive innovation and value for customers by combining Exelon’s abundant clean energy supply and 
Constellation’s leading customer-facing sales and marketing platform.  This enterprise will have the scale and 
financial strength to drive expansion in competitive energy markets as well as new investment in the next wave of 







 
clean generation and sustainable products and services.  It represents a unique and exciting opportunity for the 
customers and communities we serve nationwide and in Maryland.” 
 
Exelon President and COO Christopher M. Crane said, “This transaction offers clear financial upside for both 
Exelon and Constellation shareholders. The combination will optimize the value of our respective generation and 
customer-facing businesses and enhance our platform for growth.   The new company will be well-positioned to 
benefit from a changing industry environment while managing risk and positioning ourselves to benefit from power 
market recovery.”  
 
Terms of the Transaction 
 
The market capitalization of the combined company will be $34 billion with an enterprise value of $52 billion. 
Under the merger agreement, Constellation’s shareholders will receive 0.930 shares of Exelon common stock in 
exchange for each share of Constellation common stock. Based on Exelon’s closing share price on April 27, 
2011, Constellation shareholders would receive a value of $38.59 per share, or $7.9 billion in total equity value.  
 
The exchange ratio represents an 18.1 percent premium to the 30-day average closing stock prices of Exelon and 
Constellation as of April 27, 2011. 
 
Following completion of the merger, Exelon shareholders will own approximately 78 percent of the combined 
company and Constellation shareholders approximately 22 percent on a fully diluted basis. 
 
The combination is anticipated to be break-even to Exelon’s adjusted earnings in 2012; in 2013, it is expected to 
be accretive to earnings by more than 5 percent 
 
Based on Exelon’s current annual cash dividend rate of $2.10 per common share, Constellation shareholders 
would receive an approximate 103 percent dividend increase, or $0.99 per Constellation share over the current 
Constellation annual dividend. 


 
Leadership, Board Structure and Headquarters 
 
Shattuck will become executive chairman of the combined company.  Crane will become president and CEO. 
Under the agreement, Rowe will retire upon closing of the transaction. 
 
Both Crane and Shattuck will serve on the 16-member board of directors of the combined company, 12 members 
of which will be designated from Exelon’s board of directors and four from Constellation’s. 
 
Following the merger, the resulting company will retain the Exelon name and be headquartered in Chicago. In 
addition to the corporate headquarters, Illinois will continue to be home to ComEd and Exelon Business Services 
Company (both in Chicago), as well as the Midwest regional headquarters for Exelon Nuclear (in Warrenville). 
 
Pennsylvania will continue to be home to headquarters for PECO (in Philadelphia) and Exelon Power (in Kennett 
Square). Exelon Nuclear’s headquarters will also be located at Kennett Square. 
 
Exelon’s and Constellation’s commercial retail and wholesale businesses will be consolidated under the 
Constellation brand and headquartered in Baltimore.  BGE will retain its Baltimore headquarters.   
 
BGE, ComEd and PECO will remain headquartered in Baltimore, Chicago and Philadelphia, respectively, focused 
on safety, customer service, reliability and consistent infrastructure investment within their jurisdictions.  However, 
the merger is expected to benefit customers as all three utilities work together to share best practices to 
continually improve performance. 
 







 
Benefits for BGE Customers, Investment in Maryland’s Economy and Energy Infrastructure, and a 
Platform for National Growth Headquartered in Baltimore 
 
The transaction will benefit the State of Maryland, the City of Baltimore and BGE gas and electric customers 
specifically. The public interest is strongly served and the State of Maryland will be advantaged by the companies’ 
intention and commitment to proceed with the plan described below. 
 
The growth engine of the combined corporation will be headquartered in Baltimore. Exelon’s Power Team will be 
combined with Constellation’s wholesale and retail business under the Constellation brand.  
 
Both companies’ renewable energy businesses will also be headquartered in Baltimore, and build on their 
growing success with utility-scale renewable energy generation, solar and other renewable generation on-site at 
customer facilities, and a vibrant business providing customers with renewable energy credits, Green-e 
certificates, and other green electricity products.    
 
To house the expanded Baltimore commercial and renewable energy headquarters, the new company intends to 
build or substantially renovate a state-of-the-art Leadership in Energy and Environmental Design (LEED) office 
center in Baltimore. Additionally: 
 
• $4 million will be provided to support the objectives of the EmPower Maryland Energy Efficiency Act; 
• $10 million will be provided to help spur development of electric vehicle infrastructure in Maryland; and 
• More than $50 million will be invested to develop 25 megawatts of renewable energy in Maryland. 
 
BGE customers will receive the following direct benefits:  
 
• A $100 credit will be given to each BGE residential customer within 90 days after closing;  
• $5 million will be provided for the State of Maryland's Electric Universal Service Program (EUSP); 
• BGE’s electric and gas operations will continue to be managed from the BGE headquarters in Baltimore; 
• BGE jobs will not be affected by the merger for at least two years after the transaction closes; and 
• BGE customers will benefit from the sharing of best practices with Exelon’s utilities PECO and ComEd in the 


areas of safety, reliability, efficiency and customer service 
 


In addition, the companies have agreed that charitable giving of about $10 million annually by the Baltimore-
based businesses would be maintained for at least 10 years following the merger.  
 
The total value of direct investment in Maryland will be more than $250 million. 
 
Approvals and Timing 
 
The transaction must be approved by the stockholders of both Exelon and Constellation. Completion of the 
merger is also conditioned upon approval by the Federal Energy Regulatory Commission (FERC), Nuclear 
Regulatory Commission (NRC), Maryland Public Service Commission, the New York Public Service Commission, 
the Public Utility Commission of Texas, and other state and federal regulatory bodies. The companies are 
committed to mitigating any competitive issues including divesting three Constellation generating stations located 
in PJM, which is the only market where there is a material overlap of generation owned by both 
companies.  These stations, Brandon Shores and H.A.Wagner in Anne Arundel County, Md., and C.P. Crane in 
Baltimore County, Md., include baseload coal-fired generation units plus associated gas/oil units located at the 
same sites, and total 2,648 MW of generation capacity. The transaction is also subject to the notification and 
reporting requirements under the Hart-Scott-Rodino Act and other customary closing conditions.   
 
The companies anticipate closing in early 2012. 
 







 
Advisors 
 
Barclays Capital, J.P. Morgan Securities, Evercore Partners and Loop Capital Markets are serving as financial 
advisors and Skadden, Arps, Slate, Meagher & Flom LLP is serving as legal counsel to Exelon.  Morgan Stanley 
& Co. Incorporated, Goldman, Sachs & Co. and Credit Suisse Securities (USA) LLC are serving as financial 
advisors and Kirkland & Ellis LLP is serving as legal counsel to Constellation.   
 
Conference Call & Webcast 
 
Rowe, Shattuck and Crane will discuss the merger on a one-hour conference call with the financial community on 
April 28, 2011, at 10 a.m. Eastern time. The call-in number in the U.S. and Canada is 800-690-3108, and the 
international call-in number is 973-935-8753.  If requested, the conference ID number is 63300488.  Media 
representatives are invited to participate on a listen-only basis. The call will be webcast and archived on Exelon’s 
and Constellation’s websites: www.exeloncorp.com and www.constellation.com (select the Investors page of 
either site). 
 
Telephone replays will be available until May 12.  The U.S. and Canada number for replays is 800-642-1687, and 
the international number is 706-645-9291.  The conference ID number is 63300488.  
 
About Exelon Corporation 
 
Exelon Corporation is one of the nation’s largest electric utilities with more than $18 billion in annual revenues. 
The company has one of the industry’s largest portfolios of electricity generation capacity, with a nationwide reach 
and strong positions in the Midwest and Mid-Atlantic. Exelon distributes electricity to approximately 5.4 million 
customers in northern Illinois and southeastern Pennsylvania and natural gas to approximately 490,000 
customers in the Philadelphia area. Exelon is headquartered in Chicago and trades on the NYSE under the ticker 
EXC. Learn more online: www.exeloncorp.com. 
 
About Constellation Energy 
 
Constellation Energy (www.constellation.com) is a leading competitive supplier of power, natural gas and energy 
products and services for homes and businesses across the continental United States. It owns a diversified fleet 
of generating units, totaling approximately 12,000 megawatts of generating capacity, and is a leading advocate 
for clean, environmentally sustainable energy sources, such as solar power and nuclear energy. The company 
delivers electricity and natural gas through the Baltimore Gas and Electric Company (BGE), its regulated utility in 
Central Maryland. A FORTUNE 500 company headquartered in Baltimore, Constellation Energy had revenues of 
$14.3 billion in 2010.  
 
For the latest information about the Exelon-Constellation merger, visit the merger website: 
www.exelonconstellationmerger.com 
 
Cautionary Statements Regarding Forward-Looking Information 
 
Except for the historical information contained herein, certain of the matters discussed in this communication 
constitute “forward-looking statements” within the meaning of the Securities Act of 1933 and the Securities 
Exchange Act of 1934, both as amended by the Private Securities Litigation Reform Act of 1995. Words such as 
“may,” “will,” “anticipate,” “estimate,” “expect,” “project,” “intend,” “plan,” “believe,” “target,” “forecast,” and words 
and terms of similar substance used in connection with any discussion of future plans, actions, or events identify 
forward-looking statements. These forward-looking statements include, but are not limited to, statements 
regarding benefits of the proposed merger, integration plans and expected synergies, the expected timing of 
completion of the transaction, anticipated future financial and operating performance and results, including 
estimates for growth. These statements are based on the current expectations of management of Exelon 
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Corporation (Exelon) and Constellation Energy Group, Inc. (Constellation), as applicable. There are a number of 
risks and uncertainties that could cause actual results to differ materially from the forward-looking statements 
included in this communication. For example, (1) the companies may be unable to obtain shareholder approvals 
required for the merger; (2) the companies may be unable to obtain regulatory approvals required for the merger, 
or required regulatory approvals may delay the merger or result in the imposition of conditions that could have a 
material adverse effect on the combined company or cause the companies to abandon the merger; (3) conditions 
to the closing of the merger may not be satisfied; (4) an unsolicited offer of another company to acquire assets or 
capital stock of Exelon or Constellation could interfere with the merger; (5) problems may arise in successfully 
integrating the businesses of the companies, which may result in the combined company not operating as 
effectively and efficiently as expected; (6) the combined company may be unable to achieve cost-cutting 
synergies or it may take longer than expected to achieve those synergies; (7) the merger may involve unexpected 
costs, unexpected liabilities or unexpected delays, or the effects of purchase accounting may be different from the 
companies’ expectations; (8) the credit ratings of the combined company or its subsidiaries may be different from 
what the companies expect; (9) the businesses of the companies may suffer as a result of uncertainty 
surrounding the merger; (10) the companies may not realize the values expected to be obtained for properties 
expected or required to be divested; (11) the industry may be subject to future regulatory or legislative actions 
that could adversely affect the companies; and (12) the companies may be adversely affected by other economic, 
business, and/or competitive factors. Other unknown or unpredictable factors could also have material adverse 
effects on future results, performance or achievements of the combined company. Discussions of some of these 
other important factors and assumptions are contained in Exelon’s and Constellation’s respective filings with the 
Securities and Exchange Commission (SEC), and available at the SEC’s website at www.sec.gov, including: 
(1)  Exelon’s 2010 Annual Report on Form 10-K in (a) ITEM 1A. Risk Factors, (b) ITEM 7. Management’s 
Discussion and Analysis of Financial Condition and Results of Operations and (c) ITEM 8. Financial Statements 
and Supplementary Data: Note 18; (2)  Exelon’s Quarterly Report on Form 10-Q for the quarterly period ended 
March 31, 2011 in (a) Part II, Other Information, ITEM 1A. Risk Factors, (b) Part 1, Financial Information, ITEM 2. 
Management’s Discussion and Analysis of Financial Condition and Results of Operations and (c) Part I, Financial 
Information, ITEM 1. Financial Statements: Note 12; and (3)  Constellation’s 2010 Annual Report on Form 10-K in 
(a) ITEM 1A. Risk Factors, (b) ITEM 7. Management’s Discussion and Analysis of Financial Condition and 
Results of Operations and (c) ITEM 8. Financial Statements and Supplementary Data: Note 12. These risks, as 
well as other risks associated with the proposed merger, will be more fully discussed in the joint proxy 
statement/prospectus that will be included in the Registration Statement on Form S-4 that Exelon will file with the 
SEC in connection with the proposed merger.  In light of these risks, uncertainties, assumptions and factors, the 
forward-looking events discussed in this communication may not occur. Readers are cautioned not to place 
undue reliance on these forward-looking statements, which speak only as of the date of this communication. 
Neither Exelon nor Constellation undertake any obligation to publicly release any revision to its forward-looking 
statements to reflect events or circumstances after the date of this communication.  
 
Additional Information and Where to Find It 
 
This communication does not constitute an offer to sell or the solicitation of an offer to buy any securities, or a 
solicitation of any vote or approval, nor shall there be any sale of securities in any jurisdiction in which such offer, 
solicitation or sale would be unlawful prior to registration or qualification under the securities laws of any such 
jurisdiction.  Exelon intends to file with the SEC a registration statement on Form S-4 that will include a joint proxy 
statement/prospectus and other relevant documents to be mailed by Exelon and Constellation to their respective 
security holders in connection with the proposed merger of Exelon and Constellation. WE URGE INVESTORS 
AND SECURITY HOLDERS TO READ THE JOINT PROXY STATEMENT/PROSPECTUS AND ANY OTHER 
RELEVANT DOCUMENTS WHEN THEY BECOME AVAILABLE, BECAUSE THEY WILL CONTAIN 
IMPORTANT INFORMATION about Exelon, Constellation and the proposed merger.  Investors and security 
holders will be able to obtain these materials (when they are available) and other documents filed with the SEC 
free of charge at the SEC's website, www.sec.gov.  In addition, a copy of the joint proxy statement/prospectus 
(when it becomes available) may be obtained free of charge from Exelon Corporation, Investor Relations, 10 
South Dearborn Street, P.O. Box 805398, Chicago, Illinois 60680-5398, or from Constellation Energy Group, Inc., 







 
Investor Relations, 100 Constellation Way, Baltimore, MD 21202. Investors and security holders may also read 
and copy any reports, statements and other information filed by Exelon, or Constellation, with the SEC, at the 
SEC public reference room at 100 F Street, N.E., Washington, D.C. 20549. Please call the SEC at 1-800-SEC-
0330 or visit the SEC’s website for further information on its public reference room. 
 
Participants in the Merger Solicitation 
 
Exelon, Constellation, and their respective directors, executive officers and certain other members of 
management and employees may be deemed to be participants in the solicitation of proxies in respect of the 
proposed transaction. Information regarding Exelon’s directors and executive officers is available in its proxy 
statement filed with the SEC by Exelon on March 24, 2011 in connection with its 2011 annual meeting of 
shareholders, and information regarding Constellation’s directors and executive officers is available in its proxy 
statement filed with the SEC by Constellation on April 15, 2011 in connection with its 2011 annual meeting of 
shareholders. Other information regarding the participants in the proxy solicitation and a description of their direct 
and indirect interests, by security holdings or otherwise, will be contained in the joint proxy statement/prospectus 
and other relevant materials to be filed with the SEC when they become available. 


# # # 
 
 
 
Media Contacts:  Exelon   Constellation 
    Judy Rader   Lawrence McDonnell 
    312-394-7417   410-470-7433 
 
Investor Contacts:  Exelon   Constellation 
    Stacie Frank   Sandra Brummitt 
    312-394-3094   410-470-6440 


 








UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 


WASHINGTON, D.C. 20460 


OFFICE OF 
 
ENFORCEMENT AND 
 


COMPLIANCE ASSURANCE 
 


MEMORANDUM 


SUBJECT: Request for Recommendations on Plan EJ 2014 and Permitti~g Charge 


FROM: Cynthia Giles, Assistant Administrator ~ Office of Enforcement and Compliance "" .iL' .!. 


Lisa F. Garcia, Senior Advis/ t strator for Environmental Justice 
Office of the Administrator 


TO: National Environmental Justice Advisory Council Members 


We are pleased to provide the National Environmental Justice Advisory Council 
(NEJAC) with EPA's Draft Plan EJ 2014 and the Draft Charge to the NEJAC on "Incorporating 
Environmental Justice Concerns into the EPA Permitting Processes." We look forward to a 
robust dialogue with the Council over the next several months and obtaining your advice 
regarding these important issues. 


Plan EJ 2014 


Expanding the Conversation on Environmentalism and Working for Environmental 
Justice is one of Administrator Lisa P. Jackson's top priorities for EPA. Plan EJ 2014, named in 
recognition of the 20th anniversary of the issuance of Executive Order 12898, Federal Actions to 
Address Environmental Justice in Minority Populations and Low-Income Populations, is EPA's 
overarching strategy for carrying out the Administrator's priority. Over the next four years, EPA 
will implement and seek to strengthen efforts under the five Cross-Agency Focus Areas outlined 
in the plan: I) Rulemaking; 2) Permitting; 3) Compliance; 4) Community-Based Action; and 5) 
Administration-Wide Action on Environmental Justice. 


During the NEJAC meeting, we would like to establish a dialogue on the following 
questions: 


I) Are the CrOSS-Agency Focus Areas the correct ones? 
2) How can EPA strengthen specific actions within the five CrOSS-Agency Focus Areas? 
3) How would you prioritize the five Cross-Agency Focus Areas? 


We are also requesting that NEJAC provide written comments regarding Plan EJ 2014 by 
October 1,2010. The agency is making Plan EJ 2014 available to the public and is also seeking 
comments from environmental justice organizations and members of the pUblic. 


Internet Address (URL) . http://www.epa.gov 
RecycledIRecyclable • Printed with Vegetable Oil Based Inks on Recycled Paper (Minimum 20% POSlconSUmet) 
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Permitting Charge 


The Draft Charge to the NEJAC on "Incorporating Environmental Justice Concerns into 
the EPA Permitting Processes" represents EPA's desire to improve its ability to consider both 
environmental justice concerns and the issue of cumulative impacts in the permitting process. 
We are committed to doing more to provide meaningful opportunities for community 
involvement in the permitting processes. During the NEJAC meeting, we would like you to 
discuss the best approach to answering the questions outlined in the permitting charge. 


EPA is committed to engaging the NEJAC and the public on these important issues. We 
envision a continuous conversation with communities and all stakeholders about our efforts to 
integrate environmental justice into EPA policies and programs. 







   


  
 


 
 


 


 


 


 
 


 


 
 


 
 


U.S. ENVIRONMENTAL PROTECTION AGENCY 

PLAN EJ 2014 

JULY 27, 2010 



DRAFT FOR PUBLIC COMMENT
 


INTRODUCTION 


In January 2010, Administrator Lisa P. Jackson made Expanding the Conversation on 
Environmentalism and Working for Environmental Justice one of EPA’s key priorities. For far 
too long, environmentalism has been viewed as a distant issue for many minority, low-income, 
and indigenous people. That view has persisted despite the fact that these same people often 
experience higher levels environmental pollution and other social and economic burdens that 
result in poorer health outcomes, and fewer financial or advocacy opportunities to spend on 
many activities, including “greening” their communities. This new priority challenges EPA to 
address the needs of overburdened communities by decreasing environmental burdens and 
increasing environmental benefits and to work alongside community stakeholders to build 
healthy and sustainable neighborhoods. 


February 2014 will mark the 20th anniversary of the Clinton Administration’s issuance of 
Executive Order 12898, Federal Actions to Address Environmental Justice in Minority 
Populations and Low-Income Populations. The Order calls on federal agencies to “make 
achieving environmental justice part of its mission by identifying and addressing, as appropriate, 
disproportionately high and adverse human health or environmental effects of its programs, 
policies, and activities…” EPA has made progress in implementing its Environmental Justice 
(EJ) program and has been a government leader in working to incorporate environmental justice 
into its programs and policies, but EPA also recognizes that it can do more. To reach this 20th 


anniversary milestone, EPA has developed Plan EJ 2014. This four-year plan will help EPA 
move forward to develop a stronger relationship with communities and increase the Agency’s 
effort to improve the environmental conditions and public health in overburdened communities. 


EPA also incorporated Administrator Jackson’s Environmental Justice priority in its Draft 
FY2011-FY2015 Strategic Plan, as the Cross-Cutting Fundamental Strategy “Working for 
Environmental Justice and Children’s Health.”  That draft strategy describes the many ways in 
which EPA will work on environmental justice during the four year fiscal time frame, including 
regulatory work, scientific research, community engagement, and partnering with other federal 
agencies and external organizations.  EPA envisions that the activities outlined in Plan EJ 2014 
will align and will support EPA’s commitments in the Cross-Cutting Fundamental Strategy for 
FY2011-FY2015. 


ACHIEVING EPA’S ENVIRONMENTAL JUSTICE PRIORITIES 


Expanding the Conversation on Environmentalism and Working for Environmental Justice 
encourages EPA to identify better ways to address the issues facing many minority, low-income, 
and indigenous people with environmental justice burdens and concerns. To help meet this 
challenge, EPA has identified three goals in Plan EJ 2014 to shape work on environmental 
justice: 
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 Protect the environment and health in overburdened communities, 
 Empower communities to take action to improve their health and environment, and 
 Establish partnerships with local, state, tribal and federal governments and organizations 


to achieve healthy and sustainable communities. 


EPA will work to achieve these goals by using a combination of initiatives and efforts and will 
focus on and seek to be responsive to community concerns. Integrating environmental justice 
into EPA’s day-to-day business is a big challenge. EPA’s efforts consistently aim to protect 
human health and the environment, reduce pollution, enforce environmental regulations and 
permits, and bring new science and technology to assist and inform decision-making. As we 
move forward, EPA is committed to enhancing outreach efforts, working more closely with 
communities, diversifying activities, and utilizing multi-media strategies to bring about change 
in our nation’s overburdened communities. 


PLAN EJ 2014 


Plan EJ 2014 is a roadmap to help EPA integrate environmental justice into its programs. The 
Plan is divided into three sections: Cross-Agency Focus Areas, Tools Development, and Program 
Initiatives. The organization of the Plan and the work outlined in it reflect many years of 
experience working with a wide variety of stakeholders to identify and address environmental 
justice concerns. 


The Cross-Agency Focus Areas address cross-cutting issues or functions that require work by all 
programs or agencies and serve to advance environmental justice across EPA and the federal 
government.  The Tools Development efforts focus on developing the scientific, legal, and data 
and information foundation that support environmental justice analysis, community work, and 
communications and stakeholder engagement.  Program Initiatives focus on specific EPA 
programs, mainly the national programs.  Some of the work outlined below is underway and 
other environmental justice work is currently in development.  EPA will develop an agenda for 
each of the five Cross Agency Focus Areas, with a scope of work, outreach plans, and milestones 
to advance EPA’s environmental justice priority.   


I. Cross-Agency Focus Areas 


The Plan outlines five Cross-Agency Focus Areas:  


(1) Incorporating Environmental Justice Into Rulemaking, 
(2) Considering Environmental Justice Concerns in EPA’s Permitting Process, 
(3) Accelerating Compliance and Enforcement Initiatives, 
(4) Supporting Community-Based Action Programs, and 
(5) Fostering Administration-Wide Action on Environmental Justice 


EPA recognizes that these issues are cross-cutting in nature and require the participation of all 
programs. They require a unified Agency approach toward policy and guidance development. In 
this way, EPA’s environmental justice work will become more efficient and coordinated and 
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ultimately more effective. Some issues also require coordination among multiple federal 
agencies, as evidenced in the Cross-Agency Focus Areas on Administration-Wide Action. 
Lastly, continuous community engagement and empowerment, with input from communities and 
all stakeholders, will help shape the planning and implementation of Plan EJ 2014 initiatives.   


Incorporating Environmental Justice Into Rulemaking: EPA’s authority to develop 
regulations that put our nation’s environmental laws into effect is one of the Agency’s most 
important tools for protecting human health and the environment. EPA’s regulatory authority 
combined with the mandates of Executive Order 12898 charge EPA with responsibility to ensure 
that, as we develop Agency actions, we consider communities that are disproportionately 
impacted by pollution.  By incorporating environmental justice into its rulemaking process, EPA 
will more effectively protect overburdened minority, low-income, and indigenous populations.  
Plan EJ 2014 calls upon EPA to integrate environmental justice into the fabric of its rulemaking 
process. 


The Agency achieved a significant milestone in this effort in July 2010 by issuing the Interim 
Guidance on Incorporating Environmental Justice During the Development of an Action.  This 
guidance calls upon Agency rule writers and decision-makers to consider environmental justice 
throughout all phases of a rule’s development – known as the Action Development Process 
(ADP) – from the point of its inception through all the stages leading to promulgation and 
implementation. In addition, EPA created the Regulatory Gateway, a web-based portal that 
houses information on all rules under development.  The portal enables the user to identify rules 
with significant EJ concerns (http://yosemite.epa.gov/opei/rulegate.nsf) and to track the 
development of the rule throughout the ADP. 


EPA is also developing substantive technical guidance to assist rule writers and decision-makers 
in determining how to analyze and incorporate environmental justice into its various rulemaking 
processes. This guidance is expected to be completed in 2011.  EPA’s efforts to incorporate 
environmental justice in its rulemaking must be supported by a strong foundation of science, the 
rule of law, transparency, and continuous community engagement. The work needed to develop 
these tools is described under, “Tools Development” in Section II. 


Considering Environmental Justice Concerns in EPA’s Permitting Process: Many federal 
environmental statutes rely heavily on permits to deliver the environmental protection results that 
are the goal of our federal environmental laws.  For example, the Resource Conservation and 
Recovery Act (RCRA) relies on permits to ensure that hazardous waste treatment, storage, and 
disposal facilities take effective measures to protect the surrounding community from exposure 
to the hazardous waste handled at those facilities. The Clean Water Act relies on permits to 
control discharges of pollutants into surface waters to protect water quality and communities’ 
health and welfare. The Clean Air Act uses permits to restrict emissions of air pollutants from 
facilities to ensure that air quality standards are met and public health is protected from air 
pollution. These permits are a key to providing effective protection of public health and the 
environment in communities, given their role in addressing exposure to pollutants and preventing 
adverse environmental and public health impacts.  
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Building upon the work to incorporate environmental justice concerns in rules, Plan EJ 2014 
calls upon EPA to consider environmental justice concerns during the permitting process. The 
goal is to ensure that environmental justice concerns are given as full consideration as possible in 
the decision to issue a permit and the terms of the permits issued under federal environmental 
laws. 


The initial focus of this work will be on EPA-issued permits that are important to the public 
health and welfare of overburdened communities and that have criteria and permit processes that 
provide the best current opportunities for taking environmental justice concerns into 
consideration. This will provide the best opportunity for making short-term progress and 
providing valuable lessons for further efforts. 


Overburdened minority, low-income, and indigenous communities often experience cumulative 
impacts on their health and welfare from pollution from many sources at the same time. A 
longer-term aspect to this work will be a focus on permits issued pursuant to federal 
environmental laws (i.e, federal, state, or tribal) that enable EPA to address the complex issue of 
cumulative impacts from exposure to multiple sources and existing conditions that are critical to 
the effective consideration of environmental justice in permitting.  


EPA’s work on environmental justice in permitting will require strong and close cooperation 
between the Agency’s program and regional offices, states, and community stakeholders.  EPA 
National Program Managers (NPM) will need to provide guidance on how to incorporate 
environmental justice into the various types of permit programs they oversee with input from the 
EPA Regional Offices, states, and community stakeholders. The EPA Regional Offices will need 
to implement the guidance as they make decisions on individual permits and work with the states 
to strengthen their permitting programs. 


This will require a strong foundation of science and the rule of law, as well as transparency and 
meaningful community engagement. The work needed to develop these tools is described under, 
“Tools Development” in Section II. 


Accelerating Compliance and Enforcement Initiatives: Compliance and enforcement is an 
integral part of environmental protection. EPA pursues enforcement and provides compliance 
assistance to areas that yield the most environmental benefit or reduce risk to human health. 
Plan EJ 2014 calls upon EPA’s enforcement and compliance program to give full consideration 
to environmental justice issues and communities when developing and implementing program 
strategies. The Office of Enforcement and Compliance Assurance (OECA) and the Regions are 
taking steps in this direction. OECA and the Regions: (1) consider EJ concerns in selecting 
national priorities for enforcement and compliance assurance attention, (2) target specific 
compliance strategies and enforcement actions to address problems that affect overburdened 
communities, and (3) seek remedies in enforcement actions that benefit overburdened 
communities affected by the non-compliance.   


For example, OECA selected National Enforcement Initiatives for 2011-2013 that include taking 
action against sewer overflows, Concentrated Animal Feeding Operations (CAFO) that discharge 
manure to surface or ground waters, and facilities that emit excessive amounts of air toxics.  
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These types of facilities and pollution problems tend to have a disproportionate impact on 
minority, low-income, and indigenous communities. 


OECA and the Regions, working with the Department of Justice (DOJ), are also pressing for 
remedies in enforcement cases that benefit communities overburdened by illegal pollution.   


Plan EJ 2014 calls upon OECA to accelerate these efforts. OECA will also make additional 
efforts to provide information to overburdened communities about enforcement actions that 
affect those communities, and to provide meaningful opportunities for community input to the 
remedies sought in those enforcement actions 


Supporting Community-Based Action Programs: EPA is committed to supporting efforts in 
overburdened minority, low-income, and indigenous communities. EPA seeks to achieve this 
goal by focusing on environmental issues that matter to these communities and by empowering 
citizens and community groups to take action to improve their health and environment. EPA has 
a number of on-going initiatives that support community-based action.  For example, EPA’s 
National Enforcement Air Toxics and Concentrated Animal Feeding Operations (CAFO) 
Initiatives, Brownfields redevelopment, and Goods Movement Initiative all reflect a focus on 
issues that have been conveyed to EPA from communities who have suffered from the legacy of 
pollution and socioeconomic discrimination. Second, EPA seeks to empower overburdened 
communities to take action to improve their health and environment. Grant and technical 
assistance programs such as EPA’s EJ Small Grants program, Community Action for a Renewed 
Environment (CARE), and EJ Showcase Community Pilots provide funding and other resources 
for communities to take action to improve community health. The Agency has developed an 
array of effective programs and tools, such as funding mechanisms, training, technical assistance, 
and information and analytical resources to help communities address their environmental 
problems.  


EPA will promote greater coordination in the use of programs and tools1 to support community 
empowerment at all levels, from basic educational and leadership development to comprehensive 
approaches to achieving healthy, sustainable, and green communities. Through these efforts, 
EPA will make the Agency’s resources more accessible to communities, while achieving greater 
internal efficiency. EPA will also work with other federal agencies to produce holistic 
approaches and coordinate efforts to provide resources and technical assistance to communities. 
The Agency will also support continued engagement with overburdened communities and 
partnerships among all stakeholders. 


Fostering Administration-Wide Action on Environmental Justice: E.O. 12898 recognizes 
that EJ concerns must be addressed in a holistic way. It calls upon many federal agencies to 
make EJ part of their missions and to identify and address environmental and health impacts 
relevant to their programs and policies. 


1 Ongoing EPA grants and technical assistance programs which provide significant resources to overburdened 
communities include: EJ Small Grants, EJ Collaborative Problem-Solving Cooperative Agreements, EJ State 
Cooperative Agreements, Community Action for a Renewed Environment (CARE) Cooperative Agreements, 
Brownfields Job Training Grants, EJ Showcase Community Pilots, and EJ Green Development Pilots. 
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E.O. 12898 also called for the establishment of an Interagency Working Group on 
Environmental Justice (IWG), which is chaired by the EPA Administrator.  EPA is working with 
the White House Council on Environmental Quality (CEQ) to reconvene the IWG in the Fall of 
2010 as the first step in reinvigorating federal agency and Administration-wide efforts to 
advance environmental justice.   


In addition, EPA has a number of federal partnerships established and initiatives underway that 
support a holistic approach to addressing the environmental, social, and economic burdens that 
impact communities. For example, EPA, the U.S. Department of Housing and Urban 
Development, and the U.S. Department of Transportation joined together to form the Partnership 
for Sustainable Communities, an unprecedented agreement to coordinate federal housing, 
transportation, and environmental investments; protect public health and the environment; 
promote equitable development; and help address the challenges of climate change. Other 
partnerships that benefit overburdened communities, include the Brownfields Federal 
Interagency Partnership, the Urban Waters Federal Partnership and America’s Great Outdoors 
Initiative. 


In the short term, EPA will focus on bridging relationships among different agencies and begin 
developing joint initiatives. Every federal agency should be responsible for integrating EJ as part 
their missions and ensuring that their programs address disproportionately high and adverse 
effects of their programs actions on minority, low–income, and indigenous populations.  For 
example, all federal agencies are responsible for considering environmental justice issues in 
National Environmental Policy Act (NEPA) environmental impact assessments and enforcing 
Title VI of the Civil Rights Act.     


II. Tools Development 


Science: The Office of Research and Development is building a strong scientific foundation for 
conducting disproportionate impact analysis, particularly methods to appropriately characterize 
and assess cumulative impacts. These efforts help to ensure that EPA brings the best science to 
decision-making around environmental justice issues.  These efforts will build upon work from 
the Science of Disproportionate Impacts Analysis Symposium (March 17-19, 2010) and an EJ 
regulatory analysis technical workshop (June 9-10, 2010).  


Law: The Office of General Counsel is working with the programs and regions to identify 
opportunities to utilize EPA’s statutory authorities to advance environmental justice. Developing 
legal tools to advance environmental justice is based on EPA’s commitment to the rule of law.  


Information: EPA is working to develop a common mapping platform and nationally consistent 
screening and targeting tool to enhance EJ analysis and decision-making. EPA’s efforts will 
enhance efforts to provide accessible information to communities and foster transparency.  


Resources: EPA is working to achieve better coordination among its multiple grant programs, to 
enable communities to better access Agency grant resources and to foster greater efficiency in 
program implementation. These efforts will support the Agency’s commitment to empowering 
communities to take action to improve their health and environment. 
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III. Program Initiatives 


Plan EJ 2014 asks that each EPA National Program Manager identify relevant programmatic 
items that could benefit communities with environmental justice concerns. Examples of such 
initiatives are: Community Engagement Initiative (Office of Solid Waste and Emergency 
Response), Urban Waters (Office of Water), DOJ-EPA Environmental Justice Enforcement Pilot 
(Office of Enforcement and Compliance Assurance), Air Toxics Rules (Office of Air and 
Radiation) and Pesticide Spray and Dust Drift initiatives (Office of Chemical Safety and 
Pollution Prevention), and the U.S. Mexico Border Program (Office of International and Tribal 
Affairs). Also, many of the efforts or initiatives developed to implement the Administrator’s 
other 2010 priorities could be tailored to better integrate environmental justice or otherwise work 
towards environmental justice. 


IMPLEMENTATION 


Plan EJ 2014 is designed to integrate environmental justice into EPA’s programs. It is put 
forward as a draft for a 60-day public review and comment period. It is also being provided to 
the NEJAC for their input. EPA seeks feedback on the following questions:  


1) Are the five Cross-Agency Focus Areas outlined above the correct ones? 
2) What are some ways EPA can strengthen specific actions within the five Cross-Agency 


Focus Areas? 
3) How would you prioritize the five Cross-Agency Focus Areas? 


Comments are due October 1, 2010, and they can be submitted to EPA via: 


 the web (http://www.epa.gov/environmentaljustice/resources/policy/plan-ej-2014.html) 
 e-mail to Charles Lee, Director of the Office of Environmental Justice (OEJ), at 


lee.charles@epa.gov, or 
 mail to Charles Lee at USEPA Headquarters, Ariel Rios Building, 1200 Pennsylvania 


Avenue, N.W., Mail Code: 2201A, Washington, DC 20460 


EPA will finalize Plan EJ 2014 within 90 days of the close of the comment period. EPA will also 
develop an agenda or plan for each of the five Cross Agency Focus Areas, with a scope of work, 
outreach plans, and milestones. Thereafter, EPA will issue periodic status reports on the web, by 
email, and quarterly conference calls to interested parties. Finally, an annual progress report by 
the end of each fiscal year will be provided. 


The Plan will be a dynamic document. Throughout the implementation of Plan EJ 2014, EPA 
will seek community and stakeholder participation as early and often as possible. Progress will 
be reviewed and reported annually. Eighteen months after the plan is finalized, EPA will update 
it with new initiatives, as appropriate. 


A final report on Plan EJ 2014 will be prepared for release on the 20th anniversary of the E.O. 
12898 in the Spring of 2014. 
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Far too often and for far too long, environmentalism has been viewed as a distant issue for 
low-income and minority communities. That view has persisted despite the fact that these 
same communities often carry the greatest environmental burdens. Dirty air, polluted water, 
and contaminated lands have significant impacts on the health and economic possibilities of 
the people who live in overburdened communities. 


I have called on this U.S. Environmental Protection Agency to change both the 
perception and the situation on the ground, by broadly expanding our conversation on 
environmentalism and developing policies that have a measurable effect on environmental 
justice challenges. This document, the Interim Guidance on Considering Environmental 
Justice During the Development of an Action, also known as the EJ in Rulemaking 
Guidance, is an important tool for answering that call. 


The EJ in Rulemaking Guidance provides specific strategies for giving environmental justice 
communities a voice in shaping EPA’s rules and regulations. It outlines multiple steps that 
every program office can take to incorporate the needs of overburdened neighborhoods into 
our decision-making, scientific analysis, and rule development. I encourage all EPA staff 
to become familiar with environmental justice concepts and the many ways they should 
inform our decision-making. 


As we begin implementing the EJ in Rulemaking Guidance, we will look to federal and 
state agencies, academia, community members, and other partners for ideas, innovations, 
and best practices. Contributions from all stakeholders will help us improve our regulation 
development process year after year and enhance EPA’s work in communities where 
environmental improvements are needed the most. We are also counting on the input of 
EPA staff. As the individuals who will translate this guidance into action, I ask that you 
frequently share your perspectives on where we can strengthen this guidance.


EPA should set the standard for expanding the conversation on environmentalism and 
working for environmental justice. I’m proud to join you as we strengthen our mission to 
protect the health and the environment of every American community. 


Lisa P. Jackson


Administrator


Message from 
the Administrator







Foreword


The Environmental Protection Agency (EPA) is authorized by Congress to create and enforce 
regulations that put our nation’s environmental laws into effect. Exercising this authority is 
one of EPA’s most important and powerful tools for protecting our environment and the health 
of our people. EPA’s regulations cover a range of environmental and public health issues, 
from setting standards for clean water to controlling air pollution from industry and other 
sources. When EPA identifies the need to develop or revise a regulation, it forms a workgroup 
that is led by the EPA office that will be writing the regulation. The workgroup may work 
for months, employing EPA expert scientists, economists, and other analysts, before an 
appropriate course of action is decided on and a regulation is promulgated and implemented. 


A number of laws, Executive Orders, and policies direct EPA to consider issues of concern to 
the President, Congress, and the American public when developing regulations. To achieve 
the goals of Executive Order (E.O.) 12898, Federal Actions to Address Environmental Justice in 
Minority Populations and Low-Income Populations, it is critical that EPA rulemaking workgroups 
consider environmental justice (EJ) when developing a regulation. This Guide is designed 
to help EPA staff incorporate EJ into the process followed at EPA for developing regulations 
[also known as the Action Development Process (ADP)] by: 1) describing the legal and policy 
framework at EPA that requires workgroups to consider EJ; 2) identifying the information 
that workgroups should consider when determining if there are EJ concerns involved in their 
proposed regulations; and 3) highlighting the kinds of questions about EJ that workgroups 
should ask and address in each step of developing a regulation. 


The purpose of this Guide is to explicitly integrate EJ considerations into the fabric of 
EPA’s ADP—from rule inception through all the stages leading to promulgation and 
implementation —requiring that workgroups meaningfully engage with and consider the 
impacts on minority, low-income, and indigenous populations, and tribes. The analyses 
required to implement this Guide may include quantitative and/or qualitative elements. Our 
ability to quantitatively assess EJ issues is evolving; over time we expect it to become more 
robust, sophisticated, and capable of ensuring that we are meeting our mission as an agency. 
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Our experience in implementing this Guide will contribute significantly to that evolution, 
and as our analytical capabilities expand, so will Agency and public expectations for us 
to exercise them in the development of our rules. The Guide empowers decision-makers 
responsible for developing rules and regulations to determine early in the process the level 
of focus and effort necessary and appropriate to achieve the Guide’s goals. This decision 
can and should balance the need to make sure that strong, environmentally protective rules 
are developed and executed in a timely way, while ensuring that EJ is considered to the 
maximum extent practicable where it has the potential to impact our regulatory decisions. 
To achieve these goals, the Guide directs rule writers and decisions-makers to respond to 
three basic questions throughout the ADP: 


1. How did your public participation process provide transparency and meaningful 
participation for minority, low-income, and indigenous populations, and tribes?


2. How did you identify and address existing and new disproportionate environmental 
and public health impacts on minority, low-income, and indigenous populations?


3. How did actions taken under #1 and #2 impact the outcome or final decision?


This Guide helps rulewriters understand and identify potential EJ concerns and asks them 
to analyze the impacts of their rules on these populations. A critical additional step is the 
development of additional guidance that will help workgroups conduct technical and 
scientific analyses of EJ issues. As workgroups use this Interim Guide, their experiences and 
lessons learned will be considered in both the development of the new “technical” guidance 
and in revising this Interim Guide later this year.
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Disclaimer: This document identifies internal Agency policies and recommended procedures 
for EPA employees who are participants or managers developing or reviewing an action in the 
Action Development Process. This document is not a rule or regulation and it may not apply to 
a particular situation based upon the circumstances. This Guide does not change or substitute 
for any law, regulation, or any other legally binding requirement and is not legally enforceable. 
As indicated by the use of non-mandatory language such as “guidance,” “recommend,” “may,” 
“should,” and “can,” it identifies policies and provides recommendations and does not impose 
any legally binding requirements.
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ACRONYMS AND ABBREVIATIONS







What is the Purpose of this Guide?
Achieving environmental justice (EJ) is an Agency priority and should be factored into every 
decision. Incorporating EJ considerations into the Action Development Process (ADP) represents a 
commitment to ensuring that all Americans, regardless of age, race, economic status, or ethnicity, 
have access to clean water, clean air, and healthy communities. It is vital that all Agency staff 
identify and address disproportionate environmental and public health impacts experienced by 
minority, low-income, and indigenous populations. 


This Guide will help Agency staff consider EJ concerns during the development of actions 
under the Agency’s ADP, consistent with existing environmental and civil rights laws and 
their implementing regulations, as well as Executive Order (E.O.) 12898, Federal Actions to 
Address Environmental Justice in Minority Populations and Low-Income Populations (59 FR 7629, 
Feb. 16, 1994) and EPA’s EJ policies.1


This Guide uses the definition of “Agency action” provided in EPA’s ADP, which is available 
online at http://intranet.epa.gov/adplibrary. Agency actions include rules, policy statements, 
risk assessments, guidance documents, models that may be used in future rulemakings, 
and strategies that are related to regulations. In addition to providing guidance on the 
importance of identifying EJ concerns during the development of an action, this Guide 
identifies key steps throughout the ADP where EJ should be considered. As a supplement to 
this Guide, Agency staff may find it useful to refer to other EPA guidance documents related 
to risk assessment, public involvement, and economic analysis. 


This Guide is an important step toward ensuring that our actions appropriately address 
EJ issues. A critical next step is the development of technical guidance that will provide 
analytical tools and methodologies for evaluating the impacts of our actions on minority, 
low-income, and indigenous populations. As workgroups use this Interim Guide, their 
experiences and lessons learned will be considered in both the development of the new 
technical guidance and in revising this Interim Guide later this year.  


1  EPA’s historical EJ policies include: The EPA’s Environmental Justice Strategy (1995), Environmental Justice Implementation Plan (1996), Environmental Justice: 
Guidance Under the National Environmental Policy Act (1997), Final Guidance for Incorporating Environmental Justice Concerns in EPA’s NEPA Compliance Analyses 
(1998), Toolkit for Assessing Potential Allegations of Environmental Justice (2004), Memo from Stephen L. Johnson: Reaffirming the U.S. EPA’s Commitment to 
Environmental Justice (2005).
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The requirements or recommendations for integrating children’s health considerations into 
the ADP, or for consulting with federally recognized tribes when Agency actions may impact 
their citizens or resources, are addressed in other Agency guides, available online at http://
intranet.epa.gov/adplibrary. 


Who is the Audience for this Guide?
This Guide is for participants on action development workgroups and any other Agency staff 
involved in developing actions, including those that perform the analyses that may be used to 
support Agency decision-making and those that manage the process. Workgroup leads have 
particular responsibilities under the ADP, including identifying and addressing EJ concerns. 
However, each action development workgroup member has the responsibility for being familiar 
with, and understanding, the various statutes and Executive Orders that impact EPA’s actions. 
Other Agency staff involved in the development of an action, but who may not be workgroup 
members, are also responsible for being familiar with these requirements. Therefore, this Guide 
uses the word “you” to refer to all workgroup members and other Agency staff. In addition, senior 
EPA managers may find this Guide useful in helping to ensure that EJ concerns are appropriately 
addressed in the development of their actions under the ADP. 


How is this Guide Organized?
This Guide is organized into two parts: 


Part 1:


 • Describes the statutory and policy framework for considering EJ.


 • Identifies concepts central to determining whether your action involves an EJ concern. 


Part 2:


 • Discusses the concepts and how they fit into each step of the ADP. 


In addition, a separate document, “Templates for Regulatory Preambles to Address E.O. 
12898: Federal Actions to Address Environmental Justice in Minority Populations and Low-
Income Populations,” explains how to address E.O. 12898 in rule preambles, covering 
various situations. It is available in the Office of Policy, Economics, and Innovation’s (OPEI’s) 
ADP library at http://intranet.epa.gov/adplibrary. It is important to note that your preamble 
discussion should also discuss how you identified and addressed EJ concerns.
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Children’s Health


You should be familiar with E.O. 13045, Protection of 
Children from Environmental Health Risks and Safety 
Risks, and with EPA’s Guide to Considering Children’s 
Health When Developing EPA Actions. You should note 
the important intersection between EJ concerns 
and children’s health issues, as children in minority, 
low-income, and indigenous populations are more 
likely to be exposed to, and have increased health 
risks from, environmental pollution than the general 
population.


Indigenous Populations and Tribes 


You should be familiar with E.O. 13175, Consultation and 
Coordination with Indian Tribal Governments. The Agency’s 
responsibilities under E.O. 13175 are separate from the 
responsibilities under E.O. 12898 and stem from federally 
recognized tribes’ status as sovereign governments. You 
should note that this Guide is intended to apply to EJ 
concerns affecting federally recognized, state recognized, 
and non-recognized tribes; individual tribal members, 
including those living off-reservation and Alaska Natives; 
and Native Hawaiians.
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A. What is Environmental Justice?
Environmental justice (EJ) is central to the Agency’s mission and is the responsibility of 
everyone at EPA. In particular, those who are involved in the development of an action need to 
understand the principles of EJ and how they relate to the development of an Agency action. 


EPA defines “environmental justice” as the fair treatment and meaningful involvement 
of all people regardless of race, color, national origin, or income with respect to the 
development, implementation, and enforcement of environmental laws, regulations, and 
policies.2


Fair Treatment means that no group of people should bear a disproportionate burden 
of environmental harms and risks, including those resulting from the negative 
environmental consequences of industrial, governmental, and commercial operations 
or programs and policies. 


Meaningful Involvement means that: 1) potentially affected community members have 
an appropriate opportunity to participate in decisions about a proposed activity that 
will affect their environment and/or health; 2) the public’s contribution can influence 
the regulatory agency’s decision; 3) the concerns of all participants involved will be 
considered in the decision-making process; and 4) the decision-makers seek out and 
facilitate the involvement of those potentially affected. 


In EPA’s implementation of its EJ program, the Agency has expanded the concept of fair 
treatment to include not only the consideration of how burdens are distributed across all 
populations, but also how benefits are distributed. Thus, in the ADP, you should not only 
evaluate the distribution of burdens by paying special attention to populations that have 
historically borne a disproportionate share of environmental harms and risk, but you 
are also encouraged to look at the distribution of the positive environmental and health 
consequences from our activities. 


2  EPA’s definition of EJ can be found at http://www.epa.gov/environmentaljustice/basics/index.html. EPA’s definition of EJ was informed by E.O. 12898, which is 
discussed in full detail in Part 1, Section B of this Guide. Background information on EPA’s EJ program can also be found on this website.
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To help achieve EPA’s goal for EJ (i.e., the fair treatment and meaningful involvement of all 
people), EPA places particular emphasis on the public health of and environmental conditions 
affecting minority, low-income, and indigenous populations. In recognizing that these 
populations frequently bear a disproportionate burden of environmental harms and risks (see 
Figure 1), EPA works to protect them from adverse public health and environmental effects of 
its programs. EPA should pay particular attention to the vulnerabilities of these populations 
because they have historically been exposed to a combination of physical, chemical, biological, 
social, and cultural factors that have imposed greater environmental burdens on them than 
those imposed on the general population. Thus, our focus in this Guide is on minority, low-
income, and indigenous populations who are or may be disproportionately impacted by 
environmental pollution.


 


 


B.  What is the Agency’s Statutory and Policy Framework 
for Considering Environmental Justice?


For more than a decade, EPA has developed strategies, guidance documents, and implemen-
tation plans to move the Agency closer to its goal of achieving environmental justice.3 These 
documents, along with E.O. 12898 and existing environmental statutes and regulations, 
provide the framework for you to consider EJ during the development of your action. 


E.O. 12898 applies to agency “programs, policies, and activities” and in general calls on each 
federal agency to make achieving EJ part of its mission (see Appendix A for full text of E.O. 
12898). It directs agencies such as EPA, “[t]o the greatest extent practicable and permitted 
by law,” to “identify[…] and address[…], as appropriate, disproportionately high and adverse 
human health or environmental effects” of agency programs, policies, and actions on minority 
populations and low-income populations.4 Because minority, low-income, and indigenous 


3 Please see footnote 1 for a listing of EPA’s historical EJ policies.


4  In addition, the Presidential Memorandum accompanying E.O. 12898 directs federal agencies to analyze environmental effects, including human health, economic, 
and social effects, of federal actions when such analysis is required under the National Environmental Policy Act. See Memorandum for the Heads of All Departments 
and Agencies: Executive Order on Federal Actions to Address Environmental Justice in Minority Populations and Low-Income Populations (1994). Similarly, EPA promotes the 
consideration of economic or social effects in the ADP to better inform and manage the process of implementing Agency actions and policies.


The densely populated communities closest to the I-710 freeway in Los 
Angeles County are severely impacted by pollution from goods movement 
and industrial activity. The Ports of Long Beach and Los Angeles are the 
entry point of 40 percent of all imports to the United States and 20 percent 
of diesel particulate emissions in Southern California. Approximately 1,200 
premature deaths are associated with diesel emissions from goods movement 
in the South Coast Air Basin. The I-710 freeway passes through 15 cities and 
unincorporated areas with a population of more than 1 million residents—
about 70 percent of which are minority and disproportionately low-income. 
The area is dense with truck traffic, industrial facilities, residences, schools, 
daycares, and senior centers. The region exceeds national air quality standards 
for 1-hour and 8-hour ozone and particulate matter 2.5 and 10. The South 
Coast Air Quality Management District, California Air Resources Board, and EPA 
are working vigorously to address the air quality issues in the region.


Figure 1—I-710 Freeway Los Angeles
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Reproduced with permission from Environmental Health 
Perspectives, Global Trade Comes Home: Community 
Impacts of Goods Movement, February 2008.
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populations have historically been underrepresented in federal agency decision-making, E.O. 
12898 also aims to improve public participation of these populations in the decision-making 
process. E.O. 12898 applies to all Agency actions, unlike other Executive Orders that may 
contain categorical exclusions. 


Consistent with the emphasis in the 
Presidential Memorandum accompanying 
E.O. 12898, regarding the use of existing 
environmental laws to help achieve the 
goal of EJ, EPA uses existing environmental 
statutes and regulations to consider and 
address EJ concerns.5 These authorities 
encompass the breadth of the Agency’s 
activities, including setting standards. 
Some authorities direct the Agency to 
consider specific affected populations when 
setting standards, whereas others provide 
discretionary opportunities to incorporate EJ 
concerns into the action.6


The application of existing statutory and 
regulatory authorities is a critical part of EPA’s 
efforts to prevent and address the disproportionately high and adverse effects that are the focus 
of E.O. 12898. This Guide uses the term “EJ concern” (defined in Part 1, Section C), which aligns 
with the E.O.’s focus on disproportionate impacts. It is important, however, to recognize that 
the Agency’s statutory and regulatory authorities provide a broader basis for protecting human 
health and the environment and do not require a demonstration of disproportionate impacts in 
order to protect the health or environment of any population, including minority, low-income, 
and indigenous populations. Thus, consistent with its mission, the Agency may address adverse 
impacts in the context of developing an action without the need for showing that the impacts are 
disproportionate.


The E.O. has informed the development and implementation of EPA’s EJ program and EJ policies. 
Consistent with the E.O. and the Presidential Memorandum, the Agency’s EJ policies promote 
environmental protection by focusing attention and Agency efforts on addressing the types of 
environmental harms and risks that are prevalent among minority, low-income, and indigenous 
populations.7 E.O. 12898 and the Agency’s EJ policies do not mandate particular outcomes for an 
action, but they demand that decisions involving the action be informed by a consideration of EJ 
issues. Where feasible, actions should prevent or address and mitigate EJ concerns.


5  The Presidential Memorandum also states that existing civil rights statutes provide opportunities to address environmental hazards in minority and low-
income communities: “In accordance with Title VI of the Civil Rights Act of 1964, each Federal agency shall ensure that all programs or activities receiving 
Federal financial assistance that affect human health or the environment do not directly, or through contractual or other arrangements, use criteria, methods, 
or practices that discriminate on the basis of race, color, or national origin.”


6  You should consult with the Office of General Counsel (OGC) and/or the appropriate Program Office staff if you have questions about the opportunities for 
addressing EJ concerns provided by the statutes that govern your action. 


7 Please see footnote 1 for a listing of EPA’s historical EJ policies.


Examples of Statutory Authority


•   Clean Air Act section 109 requires EPA to set National 
Ambient Air Quality Standards (NAAQS) for certain air 
pollutants. The primary NAAQS are designed to protect 
public health. EPA sets primary standards that are judged 
to protect public health with an adequate margin of safety. 
EPA considers the health risks for sensitive populations, 
which often provides an important opportunity to 
consider the health impacts on minority, low-income, and 
indigenous populations without an additional requirement 
that those impacts are disproportionate.


 
•   Under the Resource Conservation and Recovery Act 


(RCRA) sections 3002 through 3004, EPA is directed to 
establish requirements applicable to generation, transport, 
treatment, storage, and disposal of hazardous waste 
“as may be necessary to protect human health and the 
environment. ” This provides EPA with broad discretion to 
consider impacts on minority, low-income, and indigenous 
populations when developing RCRA regulations.
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C. What is an “Environmental Justice Concern?”
Throughout this Guide, the term “environmental justice 
concern” (EJ concern) is used to indicate the actual or 
potential lack of fair treatment or meaningful involvement 
of minority, low-income, or indigenous populations, or 
tribes in the development, implementation, and enforcement 
of environmental laws, regulations, and policies. While 
this Guide does not provide you with guidance on how to 
evaluate potential EJ concerns, the following section will 
provide you with general guidelines on how to identify an 
action that might involve potential EJ concerns. (See Table 1 
for a summary of actions that might involve EJ concerns).


Managers decide early in the process the appropriate level 
of analysis and engagement of stakeholders, considering 
factors such as the legal framework governing the action, the 
availability of relevant data and analytical methodologies, 
stakeholder interest, and the impacts that EJ concerns are 
likely to have on the actual decisions involving your action. 
Based on the application of these criteria, some actions 
will be identified for enhanced efforts that may require 


developing new data, applying more advanced analytical methodologies, and conducting 
more extensive and targeted engagement of stakeholders. As detailed more thoroughly in 
Part 2, managers will convey to the workgroup their determinations on the appropriate level 
of analysis and stakeholder engagement. 


 1.  An EJ concern refers to disproportionate impacts on minority, low-
income, or indigenous populations that exist prior to or that may be 
created by your proposed action. 


Your action may involve an EJ concern if it could:


• Create new disproportionate impacts on minority, low-income, or indigenous 
populations.


• Exacerbate existing disproportionate impacts on minority, low-income, or indigenous 
populations.


• Present opportunities to address existing disproportionate impacts on minority, low-
income, or indigenous populations that are addressable through the action under 
development.


Most Agency actions will benefit public health and the environment through pollution 
reductions and enhanced safety measures. Nonetheless, it is important to assess whether 
minority, low-income, or indigenous populations are experiencing existing disproportionate 
impacts that you can address through your action.
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What is an EJ Concern?


•    An EJ concern refers to 
disproportionate impacts 
on minority, low-income, or 
indigenous populations that 
exist prior to or that may be 
created by your proposed 
action.


•     An EJ concern refers to lack 
of opportunities for minority, 
low-income, or indigenous 
populations, or tribes to 
meaningfully participate in the 
development of your action.


•     An EJ concern may arise 
when there is an actual or 
potential lack of fair treatment 
or meaningful involvement 
of minority, low-income, or 
indigenous populations, or 
tribes when implementing or 
enforcing an Agency action.
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Your assessment of whether the action involves disproportionate impacts may include 
qualitative and/or quantitative elements. As you gather preliminary information and set the 
context for your action, you can begin to articulate your framework for analyzing whether 
there are disproportionate impacts on minority, low-income, or indigenous populations. 
The level of analysis that is appropriate for your action will depend on a variety of factors, 
including the legal framework governing the action, the availability of relevant data and 
analytical methodologies, stakeholder interest, and the impacts that EJ concerns are likely to 
have on the actual decisions involving your action. 


The Office of Environmental Justice (OEJ) has identified several factors, summarized below, 
that will help you assess whether disproportionate impacts on minority, low-income, 
or indigenous populations exist prior to or are created by your proposed action.8 These 
factors will help you identify conditions in which these populations may be experiencing 
disproportionate impacts associated with your action. Disproportionate impacts may result 
from a combination of several, if not all, of the factors below. In some circumstances, 
however, the presence of one or two of these factors alone could be sufficient to impose a 
disproportionate environmental hazard on a population. You should note that disproportionate 
impacts may also arise from factors not included here. While this list is intended to help you 
think about how EJ concerns may arise in your action, you are not required to analyze the 
existence or impact of these factors. You are encouraged to consider how your action may 
impact these populations, and this list is intended to aid in those considerations.


Proximity and Exposure to Environmental Hazards. 
Disproportionate public health and environmental effects can be 
related to a community’s or population’s differential proximity 
and exposure to environmental hazards. There are many 
prominent examples, empirical and anecdotal, of communities 
affected by their proximity to environmental hazards. 


Susceptible Populations. Susceptible populations are groups 
that are at a high risk of suffering the adverse effects of 
environmental hazards. Certain factors may render different 
groups less able to resist or tolerate an environmental stressor. 
These susceptibility factors may be intrinsic in nature, based 
on age, sex, genetics, race, or ethnicity. In addition, some 
susceptibility factors may be acquired (such as chronic medical 
conditions, lack of health care access, poor nutrition, or fitness) 
or be related to other pollutant exposures. Minority, low-income, and indigenous 
children are at greater risk because factors such as poverty, poor nutrition, pre-existing 
health conditions, lack of access to health care, lack of information, lack of exercise, 
psychosocial stress, and lack of social capital contribute to greater susceptibility to 
environmental hazards.


8  For a more detailed discussion of these factors, see Environmental Justice Factors to Consider in EPA’s Regulatory Activities in the ADP library at
http://intranet.epa.gov/adplibrary/. More information on how each of these factors can inform environmental decision-making will be available at www.epa.
gov/environmentaljustice.
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Unique Exposure Pathways. An exposure pathway 
is the route a substance takes from its source to 
its endpoint. Some populations sustain unique 
environmental exposures because of practices linked 
to their cultural background or socioeconomic status. 
For example, as a cultural practice, some indigenous 
populations rely on a diet that may include subsistence 
fishing and/or farming.9 Subsistence diets may expose 
these populations to toxic chemicals, such as mercury 
from a fish diet or other chemicals from a diet high 
in contaminated vegetation. There are also nondietary 
exposure pathways that may be unique to some 


indigenous populations. For example, in populations that practice basket weaving, 
exposure to toxic chemicals may occur when contaminated materials are placed in 
the mouth during the weaving process. 


Multiple and Cumulative Effects. Minority, low-income, and indigenous populations 
are likely to suffer a wide range of environmental hazards, ranging from poor air quality 
to poor housing. Numerous empirical studies and anecdotal accounts describe minority, 
low-income, and indigenous communities that are impacted by multiple environmental 
hazards, such as industrial facilities, landfills, transportation-related air pollution, poor 
housing, leaking underground tanks, pesticides, and incompatible land uses. Analyzing 
cumulative effects from multiple stressors allows a more realistic evaluation of a 
population’s risk to pollutants. The chemical-specific focus to assessing environmental 
risk fails to account for the fact that these populations may be exposed to several 
different pollutants. EPA’s Framework for Cumulative Risk Assessment10 can enhance an 
evaluation of the various aspects of cumulative risk experienced by these populations.


Ability to Participate in the Decision-Making Process. The ability, or inability, 
to participate in the environmental decision-making process may contribute to 
disproportionate impacts. Factors that contribute to the inability of a community to 
participate fully in the decision-making process include:


• Lack of trust


• Availability or lack of information


• Language barriers


• Socio-cultural issues


• Inability to access traditional communication channels


• Limited capacity to access technical and legal resources


Physical Infrastructure. Physical infrastructure, such as poor housing, poorly 
maintained public buildings (e.g., schools), or proximity to transportation hubs, 
contributes to making certain populations more vulnerable to environmental hazards. 


  9 In the case of subsistence fishing, these populations may be exercising legal rights, based on treaties, to do so.
10  EPA’s Cumulative Risk Framework indicates that vulnerability of a population can be thought of as having four components: susceptibility of individuals, 


differential exposures, differential preparedness to withstand the insult, and differential ability to recover from effects. See Framework for Cumulative Risk As-
sessment (2003).
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These factors are prevalent among minority, low-income, and indigenous populations. If 
you think that one or more of these factors is relevant to your action, you should consider 
whether your action involves disproportionate impacts on minority, low-income, or 
indigenous populations and thus, raises an EJ concern. To understand the populations 
affected by your proposed action, you may want to look at demographic data and consult 
with Program and/or Regional EJ Coordinators.11 You should also consider reaching out to 
these populations to assess potential concerns and issues associated with your proposed 
action. You may also want to perform a review of relevant literature or consult with the 
Office of Research and Development.


2.  An EJ concern refers to lack of opportunities for minority, low-income, 
or indigenous populations, or tribes to meaningfully participate in the 
development of your action. 


Your action may involve an EJ concern if you do not provide meaningful involvement 
opportunities to minority, low-income, or indigenous populations, or tribes during the 
development of your action. To provide meaningful involvement opportunities that 
are consistent with the Agency’s definition of EJ, you will likely have to go beyond the 
minimum requirements of standard notice and comment procedures and engage these 
populations or tribes early. It is often not realistic to expect meaningful involvement if you 
have not targeted outreach efforts to these populations or tribes prior to proposing your 
action. Part 1, Section E, describes the Agency’s policies and resources related to meaningful 
involvement and notes the difference between the meaningful involvement of indigenous 
populations as it is used in the EJ context and consultation with tribes.


You should think broadly about how actions may impact minority, low-income, and 
indigenous populations, and tribes. For actions that may impact these populations, you 
should assess what steps you will take to ensure there are sufficient opportunities for 
meaningful involvement during the development of your action. This includes actions that 
directly impact the health or environmental conditions of these populations as well as 
actions that involve the collection of information or data. Information or data collection 
actions may impact these populations or tribes if the information or data is later used for 
inspection and enforcement or to assess potential health or environmental impacts.12 


11  For a listing of media EJ Coordinators, please visit http://epa.gov/environmentaljustice/contact/ej-contacts-media.html. For a listing of regional EJ Coordinators, 
please visit http://epa.gov/environmentaljustice/contact/ej-contacts-regional.html.


12  Agency actions involving monitoring requirements are often viewed as important data-gathering opportunities that inform the development of future 
actions. Also, a test rule that requires submitting particular data that may subsequently be used in an analysis about impacts presents an important  
opportunity. You should offer affected minority, low-income, and indigenous populations, and tribes meaningful opportunities to influence the type of data  
and information collected through such actions, how the data or information may be made available to the public, and how the Agency plans to use that 
data or information in future actions. For example, the Agency often makes data available for the public to consider by issuing a Notice of Data Availability 
or as part of an Advanced Notice of Proposed Rulemaking, you may consider soliciting feedback on other mechanisms for making the data or information 
available to these populations.
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3.  An EJ concern may arise when there is an actual or potential lack of 
fair treatment or meaningful involvement of minority, low-income, or 
indigenous populations, or tribes when implementing or enforcing an 
Agency action.


As you develop your action, you should consider how you can promote EJ not only in the 
development of the action, but also in the implementation of the action. You should consider 
whether and how you can craft your action to influence its implementation in a manner 
that promotes EJ. For example, listed below are common implementation issues you 
should consider that may be of particular concern to minority, low-income, and indigenous 
populations, and tribes. 


Does your action support or enhance compliance assurance? Consider whether 
your action, when implemented, requires oversight opportunities to assess compliance 
with the requirements of your action. You should evaluate whether enhanced 
monitoring, reporting, and recordkeeping requirements can help you maximize the 
use of statutory and regulatory authority to assess and ensure compliance where 
needed, to protect adversely affected populations, including minority, low-income, 
and indigenous populations. 


Does your action support enforcement against violators? Non-compliance issues may 
impact the public health and environmental conditions affecting minority, low-income, 
and indigenous populations, particularly when violations are occurring in areas already 
disproportionately impacted by environmental hazards. Ensuring that your action is 
written to be enforceable is critically important to address EJ concerns that may arise 
as a result of non-compliance. You should also consider the record of industry-specific 
non-compliance and evaluate whether the rule should include additional requirements. 
The decision-maker should evaluate the root cause for the non-compliance record 
when considering whether additional requirements are necessary. For example, if the 
non-compliance record is the result of inadequate capacity of any tribal or rural entity, 
additional requirements in the rule may not be warranted.


Does your action promote transparency and meaningful involvement? Actions 
that promote transparency and meaningful involvement during implementation can 
make it easier to engage minority, low-income, and indigenous populations, and 
tribes, which may improve their ability to spot non-compliance issues or identify 
ways in which implementation can be improved. For example, you should ensure 
that compliance information is readily available and accessible to the affected public. 
You should also assess how your action impacts the ability of minority, low-income, 
and indigenous populations, and tribes to meaningfully participate in subsequent 
environmental decision-making processes (e.g., permits, National Environmental 
Policy Act assessments, State Implementation Plans, other reassessments of Agency 
actions).


Does your action encourage or require state, local, and tribal governments 
to consider EJ as they implement federal programs? State, local, and tribal 
governments are the primary implementers of many programs that the Agency 
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administers.13 If you have identified possible EJ concerns that might arise during 
state, local, or tribal implementation, you should consider how your action should 
address those issues (see example below). 


Does your action provide good background information for those who will be 
involved in drafting the individual permits later? Permits are an important vehicle 
through which Agency actions are implemented within a specific location. Permits 
implement generally applicable regulatory standards by applying those standards 
to specific discharges and emissions of pollutants, which in some cases may take 
into account actual exposure experienced by minority, low-income, and indigenous 
populations in that location. To facilitate the drafting of subsequent permits, it 
is important to document whether the assumptions that form the basis of your 
generally applicable regulatory standard account for cumulative impacts, vulnerable 
or susceptible populations, or other issues related to EJ concerns.14 This will provide 
background information for whether it may be necessary to explore additional 
opportunities, within existing statutory authorities, to consider the impacts on these 
populations in a proposed permitting action.


13  EPA reviews state, local, and tribal programs to determine if they meet applicable requirements for federal approval. If EPA finds that the program meets 
those requirements, it approves the state, local, or tribal government to implement the federal program. State and local governments that receive grants to 
implement federal programs are also subject to Title VI of the Civil Rights Act of 1964, as amended. Title VI prohibits recipients from discriminating on the 
basis of race, color, or national origin. A recipient’s obligation under Title VI is layered on separate but related obligations under the federal or state environ-
mental laws.


14  In some situations, it may be appropriate for EPA to seek information about specific exposure pathways associated with cultural or traditional practices 
before formulating assumptions or making a determination of whether the assumptions account for a population’s vulnerability.


Nitrogen Dioxide (NO2 ) 
National Ambient Air Quality Standard (NAAQS)


On January 22, 2010, EPA strengthened the health-based NAAQS for NO2. To determine compliance with the 
new standard, EPA established new ambient air monitoring and reporting requirements for NO2. Ambient NO2 
monitoring data are collected by state, local, and tribal monitoring agencies in accordance with monitoring 
requirements contained in 40 CFR parts 50, 53, and 58. Under the new standard, EPA is requiring Regional 
Administrators to work with states to site 40 NO2 monitors, above the minimum number required in the two-tier 
network design, focused primarily in susceptible and vulnerable communities exposed to NO2 concentrations that 
have the potential to approach or exceed NAAQS.
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 D.  How Can You Integrate EJ Concerns Into Your Analyses?
Workgroups should use existing guidance and resources, as well as experiences and lessons 
learned from individual rulemakings, to conduct analyses that incorporate EJ considerations. 
An Agency workgroup is assessing and developing analytical tools and methodologies for 
evaluating impacts on minority, low-income, and indigenous populations. Table 1 provides a 
list of available guidance and resources. See also Appendix E.


Table 1 – Guidance and Resources on Analysis


Environmental Justice Assessment Tools 
http://www.epa.gov/Compliance/resources/policies/ej/#tools


Identifies areas with potential EJ concerns.


Compliance Resources 
http://www.epa.gov/Compliance/resources/policies/ej/#tools


Provides tools and guidance for assessing potential EJ 
concerns and implementing EJ into EPA Programs.


Guidelines for Preparing Economic Analyses 
http://yosemite.epa.gov/ee/epa/eed.nsf/pages/ 
Guidelines.html


Provides guidance on analyzing the economic impacts of 
regulations and policies and assessing the distribution of costs 
and benefits among various segments of the population, with a 
particular focus on disadvantaged and vulnerable groups.


Framework for Cumulative Risk Assessment (2003) 
http://oaspub.epa.gov/eims/ 
eimscomm.getfile?p_download_id=36941


Represents the first step in a long-term effort to develop 
cumulative risk assessment guidelines; offers a simple, 
flexible structure for conducting and evaluating cumulative 
risk assessment within the EPA.


Templates for Regulatory Preambles to Address E.O. 
12898 
http://intranet.epa.gov/adplibrary/adp-templates/ 
index.htm#12898


Provides information to guide the workgroup chair in 
determining the appropriate template to use with the action 
under development; text of templates included.


Risk Assessment 
http://www.epa.gov/risk/


Provides basic information for the public about 
environmental risk assessments, as well as a comprehensive 
set of links to key EPA tools, guidance and guidelines, models, 
handbooks, databases, and assessments.


Risk Characterization Handbook 
http://www.epa.gov/osa/spc/pdfs/rchandbk.pdf


Serves as a single, centralized body of risk characterization 
implementation guidance to help make the risk 
characterization process transparent and the related 
products clear, consistent, and reasonable.


Distributional Analyses: Economic Impact Analyses and 
Equity Assessments
http://yosemite.epa.gov/ee/epa/eed.nsf/pages/ 
Guidelines.html 


Provides information about equity assessments and how 
policies/actions affect specific populations (See Chapter 9).


Fact Sheet: Guidelines for Preparing Economic Analyses
http://yosemite.epa.gov/ee/epa/eed.nsf/pages/ 
Guidelines.html 


Two-page fact sheet on the available guidelines.


Risk Tools – Human Health 
http://cfpub.epa.gov/ncea/cfm/nceatools_human.cfm 


Resource for models, databases, and other tools.


Scientific Analyses 
http://cfpub.epa.gov/ncea/index.cfm


Presents critical analyses and summaries of scientific consensus, 
vetted through a rigorous peer review process, on the risks of 
pollutants to human health and the natural environment.


Hazard Identification 
http://www.epa.gov/risk_assessment/ 
hazardous-identification.htm and
www.epa.gov/risk


Explains hazard identification, the first of four steps in the risk 
assessment process.


Sociodemographic Data Used for Identifying Potentially 
Highly Exposed Populations  
http://cfpub.epa.gov/ncea/cfm/recordisplay.cfm?deid=22562


Presents data related to factors that potentially impact 
an individual’s or group’s exposure to environmental 
contaminants based on activity patterns (how time is 
spent), microenvironments (locations where time is spent), 
and other sociodemographic data (e.g., age, gender, race, 
economic status). Discusses populations potentially more 
exposed to various chemicals of concern.
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E. How Can You Achieve Meaningful Involvement?
Public involvement works best when you consult with communities early and often 
and when your efforts follow a decision-making process that the potentially impacted 
community understands and, to the extent feasible, has had a role in designing. 
Communities have unique knowledge of their goals, needs, and vulnerabilities. Through 
early public involvement, you can obtain information on issues affecting the community 
that the Agency may not be aware of and increase the understanding of such issues in the 
context of developing your action. 


There are numerous resources you 
can use to help determine what 
type and level of involvement is 
appropriate for your action.15 For 
some actions, it may be appropriate 
to engage affected communities, 
while for others it may be 
appropriate to go even further and 
invite them to the table to develop 
alternatives for consideration. The 
Agency’s public involvement policy 
and Web pages are designed to help 
users understand how:


• Different types of public involvement relate to EPA programs. 


• Public input can be used in EPA decision-making. 


• Tools can be used to support effective public involvement. 


Also, statutory and regulatory authorities set minimum standards for public involvement, 
so it is important to be familiar with the specific requirements for public notice and 
involvement that are associated with the development of your action.16 However, relying on 
the minimum notice and comment requirements is often not enough to achieve meaningful 
involvement for minority, low-income, and indigenous populations. 


Promoting meaningful involvement often requires special efforts to connect with populations 
that have been historically underrepresented in decision-making and that have a wide range of 
educational levels, literacy, or proficiency in English. It will likely be necessary to tailor outreach 
materials to be concise, understandable, and readily accessible to the communities you are trying 
to reach.17


15  For example, the International Association for Public Participation has developed materials that discuss the spectrum of public involvement, ranging from 
informing to empowering the public. Its publications and public involvement training opportunities can be found at www.IAP2.org. See also EPA’s extensive 
public involvement resources at http://www.epa.gov/publicinvolvement.


16  For a listing of key EPA program’s public participation requirements, see Engaging the American People: A Review of EPA’s Public Participation Policy and Regula-
tions with Recommendations for Action, Appendix A (2000), available at http://www.epa.gov/publicinvolvement/pdf/eap_appendices.pdf.


17  For more information, see EPA’s public involvement brochure, titled “How to Involve Environmental Justice Communities” (http://www.epa.gov/stakeholders/
brochures/justice.pdf) and the “Model Plan for Public Participation,” (http://www.epa.gov/environmentaljustice/resources/publications/nejac/model-public-
part-plan.pdf) developed by the National Environmental Justice Advisory Council.


EPA’s Public Involvement Policy:  
7 Basic Steps for Effective Public Involvement


1. Plan and budget for public involvement activities.


2. Identify the interested and affected public.


3.  Consider providing technical or financial assistance to the public 
to facilitate involvement.


4. Provide information and outreach to the public.


5. Conduct public consultation and involvement activities.


6. Review and use input and provide feedback to the public.


7. Evaluate public involvement activities.
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Involving these populations in a meaningful way presents challenges and opportunities that 
are different than those presented by a general public involvement effort, such as:


• Conveying issues in ways that are tailored (e.g., translation, timing, location) to each 
community. 


• Bridging cultural and economic differences that affect participation. 


• Using communication techniques that enable more effective interaction with other 
participants. 


• Developing partnerships on a one-to-one or small-group basis to ensure representation. 


• Developing trust between government and potentially affected populations.


• Developing community capacity to effectively participate in future decision-making 
processes.


In planning your public 
involvement, you should identify 
different ways you might be able 
to best engage your audience. For 
some, you should consider using 
Web-based information technology 
(IT) tools, particularly those that are 
more user-centered, collaborative, or 
interactive. On the other hand, some 
communities and populations do 
not have access to the most modern 


communications tools. Remote towns and villages disseminate information using local radio 
stations, CB radio, local newspapers, posters at grocery stores or trading posts, or village/
community center/chapter meetings. Many times, reaching parents of school-age children 
may be facilitated through schools. 


It is important to note the difference 
between the meaningful involvement 
of indigenous populations as it is used 
in the EJ context and consultation 
with tribes.18 The federal government 
has a unique government-to-
government relationship with 
federally recognized tribes, which 
arises from Indian treaties, statutes, 
Executive Orders, and the historical relations between the United States and Indian Nations. 
The federal government has a trust responsibility to federally recognized tribes, and EPA, 
like other federal agencies, must act consistently with the federal trust responsibility when 
taking actions that affect tribes. Part of this responsibility includes consulting with tribes 
and considering their interests when taking actions that may affect them or their resources. 
Tribal consultation is the subject of E.O. 13175. 


18 For information on the development of EPA’s Tribal Consultation Policy, please contact your office’s tribal coordinator or the American Indian Environmental Office.


Web-Based IT Tools


Referred to as “Web 2.0 tools,” these tools generally: 
  •  Emphasize participation. 
  •  Harness collective intelligence. 
  •  Reach a variety of audiences by facilitating customer self-service. 
  •  Redesign information and services based on the features that 
     customers are using most. 
  •  Provide information that can be accessed by more devices than 
     just a computer (e.g., mobile phone, MP3 player). 
  •  Develop and deploy applications that can scale quickly to meet 
     the size of the task.


Indigenous Populations and Tribes 


You should be familiar with E.O. 13175, Consultation and Coordination 
with Indian Tribal Government. The Agency’s responsibilities under 
E.O. 13175 are separate from the responsibilities under E.O. 12898 
and stem from federally recognized tribes’ status as sovereign 
governments. You should note that this Guide is intended to apply to 
EJ concerns affecting federally recognized, state recognized, and non-
recognized tribes; individual tribal members, including those living 
off-reservation and Alaska Natives; and Native Hawaiians.
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Part 2:


Considering Environmental Justice 
During the Action Development Process


This section of the Guide describes the 
key issues related to considering EJ 
during the development of an action 
under the ADP. It is designed to help you 
identify opportunities in the ADP where 
you can: 


• Identify possible EJ concerns. 


• Plan to achieve meaningful 
involvement. 


• Plan to evaluate and address those EJ concerns. 


• Discuss potential or identified EJ concerns with management. 


• Compare how options under consideration would change the environmental and 
public health impacts on minority, low-income, and indigenous populations. 


• Document your efforts to achieve meaningful involvement and address potential EJ 
concerns. 


An Agency workgroup is assessing and developing analytical tools and methodologies 
for evaluating impacts on minority, low-income, and indigenous populations. For more 
information, see Part 1, Section D, and Appendix E. 


 A.  Who is Responsible for Considering EJ During the 
Development of an Action Under the ADP? 


All workgroup members are responsible for working to protect minority, low-income, and 
indigenous populations from adverse public health and environmental impacts of our 
programs, policies, and activities to the extent permitted by applicable laws, including 
environmental and civil rights statutes and their implementing regulations, consistent with 
E.O. 12898. Based on your participation in the development of an action, you may have 


What is the Action Development Process?


The ADP is a method for producing quality actions, such as 
regulations, policies, guidance, strategies, and reports. It ensures 
that EPA uses the best available information to support its 
actions and that scientific, economic, and policy issues are 
adequately coordinated across the Agency during the various 
stages of action development. Activities that implement E.O. 
12898 should be undertaken within the framework of this 
process. For more information, see EPA’s Action Development 
Process: Guidance for EPA Staff on Developing Quality Actions, 
available on OPEI’s intranet site http://intranet.epa.gov/
adplibrary.
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additional specific responsibilities, as outlined below. Your program office may, however, 
assign responsibilities differently than as described below, so it is important to be familiar 
with your office’s unique allocation of responsibilities for considering EJ in the ADP. See the 
ADP Guidance for general information about the roles and responsibilities of the different 
participants in the development of an action.


1. Managers. In general, as the 
ultimate decision-makers for the 
action, EPA managers establish policy 
priorities, communicate expectations 
for the workgroup, identify issues of 
significant concern, and guide the process of developing the action. As a result, managers 
play a key role in ensuring that the potential EJ implications of an action are considered 
during the ADP. Managers decide early in the process the appropriate level of analysis and 
engagement of stakeholders, considering factors such as the legal framework governing the 
action, the availability of relevant data and analytical methodologies, stakeholder interest, 
and the impacts that EJ concerns are likely to have on the actual decisions involving 
your action. Based on the application of these criteria, some actions will be identified 
for enhanced efforts, which may require developing new data, applying more advanced 
analytical methodologies, and conducting more extensive and targeted engagement of 
stakeholders. Managers will convey their determinations on the appropriate level of 
analysis and stakeholder engagement to the workgroup and to OPEI. 


In particular, managers are likely to ask workgroups about their efforts to address the 
following questions at key points during the development of the action under the ADP (such 
as at Early Guidance, Options Selection, or Final Agency Review):


1.  How will your (or how did your) public participation process provide transparency 
and meaningful participation for minority, low-income, and indigenous populations, 
and tribes?


2.  How do you plan to (or how did you) identify and address existing and new 
disproportionate environmental and public health impacts on minority, low-income, 
and indigenous populations during the rulemaking process? 


3.  How did the actions taken under #1 and #2 impact the outcome or final decision?


Appendix C provides a quick reference for EPA managers on when and how they can 
participate in the action’s development to ensure that the workgroup identifies and evaluates 
potential EJ concerns.


2. The Chair or Action Lead. As the leader of the effort, your role is to facilitate and 
oversee the effort to achieve meaningful involvement and to consider EJ concerns during the 
development of the action. Appendix D provides a checklist to identify what the chair may 
need to know and/or do to integrate EJ into the development of the action. 


Managers establish policy priorities, communicate expectations 
to the workgroup, decide whether or not an identified EJ concern 
warrants further evaluation, and determine the level of analysis and 
public involvement and the resources available for those activities. 
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3. The Workgroup. The workgroup is 
responsible for ensuring meaningful involvement 
and consideration of EJ concerns during the 
development of the action under the ADP. 
Workgroup members influence the scope and 
content of analyses of EJ concerns that support an 
action. Workgroup members, as representatives of 
their program offices or regions, should keep their 
senior management informed of EJ concerns and 
decisions in a timely manner so that the program 
offices or Regions can formulate appropriate 
responses.


In general, the workgroup will identify EJ concerns that may arise during action development 
and opportunities available to enhance the effectiveness of an action by addressing EJ concerns. 
By identifying and addressing EJ concerns, the workgroup ensures that its actions comply with 
applicable requirements and that it will be prepared to describe its efforts to achieve meaningful 
involvement and address EJ concerns during the development of the action. 


4. The Analysts. For the most part, the analysts—those performing the economic or 
scientific analyses—are likely to be members of the workgroup. In some cases, however, the 
analysts may only be involved in the analytic work performed as part of the development of 
an action. In either case, the analyst plays a key role in identifying the analytical topics that 
will need to be addressed during the development of an action, as well as leading or actively 
participating in the analytical efforts.


In general, and depending on the action under development, the workgroup and/or analyst may 
need to consider whether one or more scientific or economic analyses are needed to support the 
action.19 It is also important to note that these analyses may be quantitative, qualitative, or both. 


Economic Analysis: 


EPA’s peer-reviewed Guidelines for Preparing Economic Analyses establish a sound scientific 
framework for performing economic analyses of environmental regulations and policies. 
They provide guidance on analyzing the distribution of costs and benefits among various 
segments of the population, with a particular focus on disadvantaged or vulnerable groups.20 
In many EPA actions, the following areas of analysis could be informed by economics: 


• Characterization of the industry and the environmental/health problem. 


• Costs of options (e.g., social costs, discounting, no-action scenarios). 


• Benefits of options (e.g., monetization, distributional effects, sensitive populations, 
valuation of health/mortality impacts on children, latency, ecological benefits). 


19  See EPA’s Action Development Process Guidelines for Preparing Analytic Blueprints, p. 14, available electronically at http://intranet.epa.gov/adplibrary/documents/
abp09-30-04.pdf.


20  See Chapter 9: Distributional Analyses: Economic Impact Analyses and Equity Assessments. Economic information is important to the evaluation of at least two 
consequences—a regulation’s efficiency and its distributional consequences. In addition, an equity assessment can provide information to decision-makers on 
how policies affect specific populations. For example, disadvantaged or vulnerable populations (e.g., low-income households) may be of particular concern.


What is the Workgroup?


The workgroup consists of representatives from 
interested program offices and Regions. The 
workgroup develops the draft regulation or other 
action, involving its members throughout the 
ADP. Workgroup members represent the position 
of their program office or Region. Tier 1 and Tier 2 
actions call for formation of action development 
workgroups. Even though Tier 3 actions do not 
normally call for teams/workgroups, the lead 
program should consider the level of assistance 
needed from Regions and other offices.
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• Cross-media impacts. 


• Results and option selection (e.g., presentation of policy alternatives, incremental effects). 


• Other analyses involving economics.


Scientific Analysis:


The quality of scientific analysis that informs EPA decisions is vital to the credibility of 
those decisions and ultimately EPA’s effectiveness in protecting public health and the 
environment. Scientific analyses and reviews encompass topics beyond just biology and 
chemistry. For example, scientific research is crucial to informing risk assessments, 
hazard assessments, exposure assessments, or other studies, as well as shedding 
light on what technologies might be feasible. EPA’s peer-reviewed Risk Assessment 
Guidelines (http://www.epa.gov/risk) establish sound scientific procedures and 
methods to help guide EPA scientists in conducting risk assessments, and also serve 
to inform EPA decision-makers and the public about these procedures. The guidelines 
include procedures and methods for assessing susceptibility from early life exposures 
to carcinogens and a framework for assessing cumulative risks, both of which are 
important considerations when assessing whether your action involves disproportionate 
impacts, and thus, a potential EJ concern.


Other EPA peer-reviewed guidelines are also available that provide procedures and 
methods for assessing the potential exposures to and hazards of chemicals and other 
agents. The following examples of scientific analyses are used to support many Agency 
actions:21 


• Risk Assessment 


o Hazard Identification22 


o Exposure Assessment 


o Risk Characterization


• Cumulative Risk Assessment


• Technology Feasibility Analysis


As discussed in more detail later in this Guide, the plan for addressing the scientific and/
or economic analyses needed to support the action should be specifically addressed in the 
Analytic Blueprint. As part of the planning effort, the analyst can help identify available 
data and/or information that may need to be collected to inform the planning process and 
be used in the analyses. As a result, the analysts can play a key role in identifying and 
evaluating the potential EJ concerns related to the options under consideration during the 
development of an action. 


21  For more information on EPA’s scientific analyses, please visit the National Center for Environmental Assessment at http://cfpub.epa.gov/ncea/index.cfm. You 
can also find valuable information at www.epa.gov/risk.


22 For more information, please visit http://www.epa.gov/ncea/risk/hazardous-identification.htm.
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 B.  How Do You Consider Whether You Need to Evaluate 
EJ Concerns During the Development of Your Action 
Under the ADP?


As stated throughout this Guide, E.O. 12898 and EPA’s EJ policies apply to all Agency 
actions, so you will need to consider whether EJ concerns may be an issue with regard 
to your action. Your program office may have additional guidance applicable to the ADP 
or requirements for program-specific actions that involve similar or identical issues. Your 
program office may also have a screening process to help identify whether an action or 
category of actions might have the potential to impact minority, low-income, or indigenous 
populations. Before you begin, check with your EJ Coordinator to find out if your program 
office has developed any specific guidance or screening process applicable to your action. 


This Guide encourages program offices to utilize a screening process to help you determine 
whether your action may raise potential EJ concerns requiring further evaluation as you 
go through the ADP, or whether EJ concerns are not expected to be a factor at all in your 
action. This screening can help your office focus its resources and efforts on actions where 
there are opportunities to identify and address EJ concerns. The screening decision may 
need to be revisited multiple times in the beginning stages of the ADP as more information 
becomes available. As part of this process, you should also consult with OGC and/or the 
appropriate program office staff if you have questions about the opportunities for addressing 
EJ concerns that are provided by the statutes that govern your action.


There is no prescribed formula for how a program office should conduct a screening 
process. A screening process may have several important elements, including: 


1. A description of the potential impacts on and existing risks to minority, low-income, 
and indigenous populations. This may include:


• The proximity of what you are regulating to these populations. 


• The number of sources that may be impacting these populations.


• The nature and amount of pollutants that may be impacting these populations.


• Whether there are any unique exposure pathways involved.


• Expressed community concerns about your action, if any.


2. A description of potential impacts on meaningful involvement. This may entail 
understanding whether your action presents opportunities to improve public 
involvement requirements or limits opportunities in some way.


Depending on your program office needs, a screening process may include additional 
considerations for circumstances where it may be impracticable to do an evaluation of EJ 
concerns, or where an evaluation of EJ concerns may not have the potential to influence the 
outcome of the action and options under consideration.


EPA managers will make a decision after considering your determination of whether or not 
EJ concerns will need further evaluation as you develop your action under the ADP. It is 
important to document your manager’s decision, including the information on which this 
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decision is based. This documentation should become part of the record for your action 
and will help establish that you are complying with the directives of E.O. 12898 and EJ 
policies. Managers may want to review this documentation and discuss whether further 
consideration of EJ concerns is appropriate.


C.  When Should You Consider EJ Concerns During the 
Development of Your Action Under the ADP?


The following is a description of the potential opportunities for considering EJ concerns 
at the specific steps in developing an action under the ADP. If you are unable to follow 
the activities for a particular step of the ADP, they may be performed at later steps, as 
appropriate. 


The procedural steps under the Agency’s ADP may vary based on the specific tier 
designation. The procedural steps described in this Guide primarily apply to actions 
developed under Tier 1 and 2 of the ADP, because actions developed under Tier 3 may not 
follow all the same procedural steps. For example, a formal Analytic Blueprint (preliminary 
or detailed) is optional for actions developed under Tier 3. Even though a particular ADP 
step may not apply to your Tier 3 action, you should consider EJ concerns regardless of the 
tiering level assigned to your action. E.O. 12898 and the Agency’s EJ policies apply to all 
Agency actions.


Appendix B includes a flowchart titled Incorporating Environmental Justice into Tier 1 and 2 
Actions under the ADP, which outlines the ADP procedural steps for Tier 1 and 2 actions 
to illustrate when EJ concerns might be integrated at various steps throughout the ADP. 
Appendix B also includes a flowchart that shows when EJ-related questions could be asked 
and answered during the development of a Tier 3 action. The discussion that follows in this 
Guide is linked to the numbered steps used in these process flowcharts. 


ADP Steps 1 and 2 – Action Initiation and Tiering


Once the Agency decides to initiate an action (Steps 1 and 2), the next step of the ADP is 
tiering. At this point, the lead must fill out a tiering form in the Rule and Policy Information 
and Development System (RAPIDS) that provides basic information about the action 
being initiated. RAPIDS is a tracking system for Tier 1 and 2 rules. Table 2 displays the 
EJ question you will currently find in RAPIDS.23 For some offices, the EJ question asked at 
tiering may also serve the function of the initial screening process discussed in the previous 
section. For other offices, you might have a screening process in place that can inform how 
you answer this question at tiering.


23 This question is subject to change as we gain more experience integrating EJ concerns into the ADP.
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Table 2 – EJ Question in RAPIDS


As you prepare to answer the EJ question displayed in Table 2, there are some important 
things you should keep in mind.


• You are expected to make an informed decision based on readily accessible 
information and what you already know about the action and its potential EJ 
implications. 


• Note that the question asks about actions that may be of particular interest to or have 
particular impacts on minority, low-income, or indigenous populations, or tribes. This 
is meant to inform the determination of whether your action may involve a potential 
EJ concern as defined in Part 1 of this Guide. The question recognizes that at this 
early step in the ADP, you might not have sufficient information to determine whether 
an EJ concern is associated with your action. You can use the checklist provided 
in Table 2 to help determine whether your action may involve a subject that is of 
particular interest to or may have particular impacts on these populations. Keep in 
mind that the list is illustrative.


Environmental Justice


Does this action involve a topic that is likely to be of particular interest to or have particular impact upon minority, low-
income, or indigenous populations, or tribes?


m Yes –  If you answer Yes, please check a minimum of one of the following 
options:


p    The action is likely to impact the health of these populations.


p   The action is likely to impact the environmental conditions of 
these populations.


p   The action is likely to present an opportunity to address an 
existing disproportionate impact on these populations.


p   The action is likely to result in the collection of information or 
data that could be used to assess potential impacts on the health 
or environmental conditions of these populations or tribes.


p  The action is likely to affect the availability of information to 
these populations or tribes.


p   Other reasons - Explain:  _________________________________
______________________________________


Comments:


m No –  Selecting No means that this action is not likely to be of any particular 
interest to these populations or tribes. Explain:  
__________________________________________________


Comments:


m TBD –  Selecting TBD means that, given the information available at this 
time, the Agency does not know if these populations or tribes will be 
particularly interested in this action.


Comments:
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• The question encourages you to think broadly about whether your action may be of 
particular interest to minority, low-income, or indigenous populations, or tribes. An 
action may be of particular interest if it concerns a topic that these populations or 
tribes have identified as important. For example, the development of national ambient 
air quality standards or permitting rules may be of interest, even though they may not 
have particular impacts on these populations or tribes. If an action may be of particular 
interest to, but may not have particular impacts on these populations or tribes, you 
may not need to evaluate your action for EJ concerns, but you may need to provide 
opportunities for meaningful involvement in the development of your action.


• Answering “yes” to this question signals that EJ concerns are likely to be involved 
in your action. While this does not mean that you are required to do an in-depth 
analysis for EJ, you are expected to evaluate EJ concerns as you develop your 
action and consider how your action may address those concerns based on readily 
available data. If you believe your action might involve a potential EJ concern, 
you may request that an EJ Coordinator be assigned to join the workgroup or 
otherwise support the action. Do this by requesting OPEI or OEJ assistance in 
assigning an EJ Coordinator in the “Workgroup” section of the tiering form or by 
describing the potential concerns in the section labeled “Additional information 
or assistance needed.” 


• Answering “TBD” (To Be Determined) to this question signals that you should 
consider whether there are potential EJ concerns associated with your action as you 
go through the ADP. You are expected to build in the proper outreach and evaluation 
activities to determine whether EJ concerns are involved and how those concerns can 
be addressed before you develop the final action. 


• Your answer to this question (along 
with other information on the tiering 
form) will be part of the Agency’s 
Rulemaking Gateway, the Internet 
portal for Tier 1 and Tier 2 rules. The 
Gateway offers the public a means of 
learning about and tracking actions. 
One of the Gateway features allows you 
to sort actions based on the responses 
to the EJ question displayed in Table 2. 
The Gateway is updated on a monthly 
basis, so any updates you make to your 
action’s Maintenance Form in RAPIDS is reflected on the Gateway throughout the life 
of the action. You can access the Rulemaking Gateway Website at http://www.epa.gov/
rulemaking/. 


• You will be asked to reconsider your answer to this question during the semi-
annual update of the Agency’s Regulatory Agenda. This will provide you with an 
opportunity to update your answer based on new information or the results of your 
evaluation.


What is the Rulemaking Gateway?


The Rulemaking Gateway, a new feature of EPA’s Laws 
& Regulations Website, presents general information 
about EPA’s rulemakings to the public in a user friendly 
format. In addition to providing basic information 
such as the title, an abstract, the docket number, and 
major milestones, the Gateway provides available 
information on potential effects on a variety of 
institutions, communities, and specific populations 
(e.g., children’s health, environmental justice, tribal 
governments) associated with your action.



http://www.epa.gov/rulemaking/
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ADP Step 3 – Preliminary Analytic 
Blueprint (PABP)


The PABP, which is required for all Tier 1 and 
2 actions, provides an opportunity to revisit 
your screening decision and identify what steps 
you will take to ensure that EJ concerns are 
considered in the development of the action. 
It is important to take the time to scope out 
explicitly the parameters of inquiry relating 
to EJ, or put another way, to articulate the 
potential EJ concerns and how you will explore 
and approach them in developing the action. 


Careful consideration of EJ concerns in the PABP can improve your action by ensuring 
appropriate consideration in planning the activities of your workgroup; facilitating 
cross-Agency sharing of valuable information, expertise, and perspectives; and fostering 
early agreement on key questions through a structured workgroup process and written 
documents. This early planning will help you foster collaborative efforts to develop a well-
supported and documented action and avoid last minute workgroup debates over the type of 
information or analyses that should be available. For actions where EJ concerns may be an 
important consideration, you should consider consulting with individuals with EJ expertise. 
You should also be aware of opportunities to coordinate data collection and analytical efforts 
with children’s health impact analyses.24 


24  See E.O. 13045, “Protection of Children from Environmental Health Risks and Safety Risks,” and EPA’s Guide to Considering Children’s Health When Developing EPA 
Actions: Implementing Executive Order 13045 and EPA’s Policy on Evaluating Health Risks to Children.


What is the PABP?


The PABP is an early planning document that 
describes the major issues that need to be addressed 
in rule development to meet statutory, regulatory, 
and Agency requirements. The purposes of the PABP 
are to:


  •   Promote management involvement by supporting 
early management guidance on basic issues.


  •   Alert workgroup members and their offices to areas 
where work should begin.


  •   Identify data needs and plan collection efforts.
  •   Outline the Detailed Blueprint.


Consider a broad array of opportunities to integrate the meaningful involvement 
of minority, low-income, and indigenous populations, and tribes in the 


development and implementation of your action. 


As you develop your action:
  -   Reach out to potentially 


affected populations and 
tribes early.


  -    Include them in data 
gathering.


  -   Engage them in developing 
options to address the 
issue(s).


  -   Consider their role for future 
activities.


If your action establishes 
a framework or regulatory 
standards for subsequent 
actions, make sure to:
  -   Provide opportunities for 


public involvement in the 
subsequent actions.


  -   Engage potentially affected 
population and tribes in the 
subsequent actions.


As you implement the action 
and continue to manage the 
ongoing program:
  -  Build awareness. 
  -  Provide information.
  -   Involve potentially affected 


populations and tribes in 
program activities.


  -  Seek feedback.
  -  Be transparent.
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If you believe the action may have EJ concerns, then your PABP should (to the extent 
possible):


• Identify potentially affected populations and tribes, as well as others who might be 
interested in the action.


• Outline plans and resource needs for achieving meaningful involvement (e.g., 
consultation with tribes, engagement of potentially interested stakeholders).


• Describe the plans and resource needs for evaluating impacts, including potential 
disproportionate impacts.


• Identify available EJ assessment tools, as well as related needs for data collection, 
expertise, and resources.


• Identify potential analytical issues that will need to be raised to management or 
otherwise addressed.


Please note that the PABP does not have to describe the details of the analyses that might be 
needed to evaluate EJ concerns. 


It may be beneficial to develop a separate scoping document that becomes part of the 
PABP, for the purposes of increasing accountability and visibility of evaluating EJ concerns. 
For example, a scoping document may be a useful vehicle to provide an opportunity for 
meaningful involvement early in the action’s development. 


Given that the framework for identifying and addressing EJ concerns is part of an iterative 
process, it is important to revisit, as appropriate, the scope of inquiry relating to your evaluation 
of EJ concerns in later stages of the ADP as information and ideas continue to develop.


The PABP is an important vehicle for raising EJ concerns to management. Once developed, 
you should submit the PABP to senior management as part of your request for Early Guidance, 
typically within 60 days of the date the tiering designation was approved by OPEI. This allows 
workgroup members to consult with their management on the general direction for the action. 
All members of the workgroup should agree beforehand that the PABP is ready to be provided 
to senior management. If workgroup members cannot agree, the issues of disagreement should 
be presented to management for resolution. The expectation is that management will give 
early guidance within 30 days of receiving the PABP.


ADP Step 4 – Early Guidance


In this step, managers discuss their expectation 
that you consider potential EJ concerns during 
action development. Early Guidance always 
comes from senior management, although the 
level of management giving guidance differs for 
Tier 1 and Tier 2 actions: 


• Tier 1: The Administrator or Deputy 
Administrator provides Early Guidance, 


Early Guidance from Managers


Determines the appropriate level of analysis and 
engagement of stakeholders, based on: 


  •  Stakeholder interest.
  •  Legal framework governing the action. 
  •  Availability of data. 
  •   Availability of resources and timeline for 


developing the action. 
  •   Impacts that EJ concerns are likely to have on the 


actual decisions involving your action. 
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with input from participating Assistant Administrators and Regional Administrators 
(AAs/RAs) from across the Agency. If the guidance is not given directly to the workgroup, 
the lead AA/RA is responsible for assuring that it is communicated to them.


• Tier 2: The lead AA/RA, in consultation with other participating AAs/RAs, gives 
Early Guidance to the workgroup. The lead AA/RA should consider policy issues and 
priorities of other AAs/RAs when giving Early Guidance. In some cases, the AAs/RAs 
may delegate this authority explicitly to an Office Director. 


In addition, at Early Guidance, discuss with your manager your proposed approaches for 
considering potential EJ concerns and any potential complications or issues in doing so. Be 
prepared to respond to management questions about whether your action may involve an 
EJ concern, and how this was ascertained. For actions that may involve an EJ concern, you 
should also be prepared to respond to the management questions outlined in Section A above. 
You should be prepared to explain resources required to identify and evaluate EJ concerns, 
including data needs. 


ADP Step 5 — Detailed Analytic Blueprint (DABP)


The DABP should incorporate the directions 
received through Early Guidance from senior 
management. As such, the preparation of the 
DABP provides you with another opportunity 
to plan key activities for determining whether 
and how potential EJ concerns will be identified 
and considered during the development of the 
action. This includes the activities for analysis 
and outreach, including scientific and economic 
analysis, consultation with tribes, stakeholder 
involvement (including meaningful involvement of 
minority, low-income, and indigenous populations), 
information gathering, alternative approaches 
considered, the timeline, and opportunities to 
coordinate data collection and analytical efforts with children’s health impacts analyses. If there are 
identified EJ concerns, you can also develop a detailed public involvement plan that considers the 
needs, capacities, cultural practices, and languages of the affected communities. 


The DABP may 1) identify a preliminary plan to confirm that your action does involve EJ 
concerns, 2) estimate the magnitude of such concerns, and 3) guide the initial development 
of any options regarding those concerns. If the workgroup decides to prepare a quantitative or 
qualitative evaluation of EJ concerns, the DABP should describe:


•  The office and workgroup members with lead responsibility for the preliminary and 
detailed assessments of EJ concerns.


•  The data needs and data sources for the EJ assessment.


•  The scope and basic methodology of the EJ assessment. 


•  The outputs of the EJ assessment.


•  The schedule and resources required to prepare the EJ assessment.


What is the DABP?


The DABP builds on the PABP to provide decision-makers 
with a detailed description of both the information that 
will be available to help them select options and the 
analyses and other activities that will be conducted to 
prepare this information. A DABP serves four purposes:


  •   Incorporates senior management guidance received 
on the PABP.


  •   Alerts management and various offices to any 
important issues that have arisen since the PABP.


  •   Helps the workgroup plan and schedule the analysis.
  •   Documents the agreement among the workgroup 


participants and management on the scope and 
framework of the analyses.
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In addition, the DABP should describe your planned activities to ensure that you can answer 
the following questions at Options Selection:


1.  How did your public participation process provide transparency and meaningful 
participation for minority, low-income, and indigenous populations, and tribes?


This question asks you to document the proactive steps taken, beyond minimum notice 
and comment opportunities, to meaningfully engage these populations and tribes in the 
development of your action. This would include any outreach (including any outreach to EPA 
Regional Offices; state, tribal, and local governments; outreach specialists; and community 
organizations), public meetings, information sessions, workshops, or other activities designed 
to identify and encourage the participation of these populations and tribes.


2.  How did you identify and address existing and new disproportionate environmental 
and public health impacts on minority, low-income, and indigenous populations?


This question asks you to document the proactive steps taken to identify and address 
disproportionate impacts on the public health and environment of these populations. 
This could include any investigation and characterization you performed of geographic 
areas or populations that are likely to be most affected by your action. As part of this 
evaluation, you are encouraged to look at the distribution of the positive environmental 
and health consequences from our activities. You should ensure that you have identified 
and addressed issues that are of concern to populations with the greatest need for 
environmental and public health protection through your activities. 


3. How did actions taken under #1 and #2 impact the outcome or final decision?


This question asks you to describe how the analysis of impacts and the public 
involvement opportunities made a difference in the outcome of the action or why 
they made no difference. This would include a brief discussion of how decision- 
makers considered the information on impacts and the concerns articulated by these 
populations, what actions were taken as a result, and the rationale for the decisions. 


You should note that not all actions will raise EJ concerns. For actions that do not raise 
EJ concerns, you can answer these questions by showing that the action either: 


•   Underwent a screening process designed to identify those actions that may raise 
potential EJ concerns and those that do not, or


•   After thorough research and analysis, you have made a determination that your action 
does not involve any EJ concerns.
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Rulemaking Gateway


During the course of developing the PABP and DABP, your office may alter its belief that an action might be of particular 
interest to or have particular impacts upon minority, low-income, or indigenous populations, or tribes. Should such a change 
occur, you should alter the answer you provide to the EJ Question in RAPIDS (illustrated in the section titled “ADP Steps 1 and 
2”). The EJ Question is on the Maintenance Form for every action in RAPIDS and can be altered at any time. Changes to Tier 1 
and Tier 2 actions are updated once a month on the Rulemaking Gateway so the public can access EPA’s latest thinking about 
an action.







27


ADP Step 6 – Management Approval 
of the DABP


The review and approval of the DABP provides 
another important opportunity for you to check 
in with your management to determine whether 
and how potential EJ concerns will be identified and considered during the development of the 
action. For example, during the formal cross-Agency review of the draft DABP, the workgroup 
and other reviewers of the draft DABP (e.g., OEJ or the lead office’s EJ Coordinator) can assess 
whether the DABP outlines activities for identifying or considering EJ concerns. The approving 
official can also use this as an opportunity to consider how well the DABP addresses EJ concerns 
before approving the DABP.


Once the DABP is approved, management has determined the appropriate level of analysis 
and engagement for your action. In the absence of any compelling circumstances that would 
cause management to revisit this determination, you should follow the direction provided by 
management in the DABP for the remaining steps of the ADP.


ADP Step 7 – Data Collection, Analysis and Consultation, and Development 
of Regulatory Options 


In this step, you should implement the DABP and investigate the problem, gather relevant 
information, consult with stakeholders and affected communities, and develop options for 
resolving the problem.25 Integrated into all of these activities should be the consideration 
of whether there are EJ concerns, and if so, how these concerns might be addressed. You 
should use the Agency’s available EJ assessment tools to determine the extent to which the 
action has potential EJ concerns; complete EJ-related consultation or public participation, as 
appropriate; and analyze any EJ concerns. 


Although analyses to evaluate EJ concerns will vary from action to action, they typically 
have the same starting point. Generally, you should describe the estimated or current 
baseline impacts of the pollutant, process, or activity that the action is concerned with. It is 
particularly important to characterize the potential impacts on minority, low-income, and 
indigenous populations. The analysis should cover the full range of options considered to 
address those impacts and should provide a sufficient level of detail to distinguish major 
environmental or public health impacts across the options for these population groups. 


The process of getting to the “final” options is usually an iterative process. As analyses 
become more detailed, you should fine-tune the options to maximize benefits, reduce costs, 
and increase feasibility. At the end of the process, the detailed final options are supported 
by detailed analyses sufficient to provide support for option selection. The detailed analysis 
should 1) provide information that will allow decision-makers to select the final action and 
2) fulfill executive and statutory requirements for regulatory analysis. 


25  See previous discussion about preparing the DABP. The DABP should include a consultation plan that describes how the workgroup will achieve meaningful 
involvement, particularly for those stakeholders that may have historically not been able to participate. In addition, the workgroup should consult the Agency’s Risk 
Characterization Handbook, at http://www.epa.gov/osa/spc/pdfs/rchandbk.pdf which provides a single, centralized body of risk characterization implementation 
guidance for Agency risk assessors and risk managers to help make the risk characterization process transparent and the risk characterization products clear, 
consistent and reasonable.
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The DABP presents the plan that implements 
the management decision regarding the level of 
analysis and engagement of stakeholders.
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The detailed analysis also should produce documents that describe the basis for the 
regulatory decision to stakeholders and the public. You can include the detailed analysis 
evaluating EJ concerns in the Economic Analysis (EA) or the Regulatory Impact Analysis 
(RIA), or as an attachment. Alternatively, you can reference the analysis with only a 
summary in the actual text of the EA or RIA. Either of these approaches will allow for 
easy review of the technical aspects of the assessment by experts in the field or interested 
stakeholders, and allow for easy revision to the EA or RIA if aspects of the assessment 
change in response to new data or public comments. 


ADP Step 8 – Options Selection


Options selection is the last step in the ADP 
before you complete drafting the action. 
In this step, you identify the significant 
issues and several options to resolve each 
issue. Senior management then selects those 
options that would best achieve the goals of 
the action. Selecting an action from among 
many options is a complex process. The extent to which EJ concerns factor into the process 
will vary considerably across actions, and will depend in large part on the operative 
requirements of the statute under which the action is being taken. 


In presenting the options to senior management for final decision-making, you have another 
opportunity to consider whether identified EJ concerns have been addressed. Management 
will also have an opportunity to confirm that you have considered and addressed EJ 
concerns, including any necessary consultations to achieve meaningful involvement. Your 
options selection presentation should describe your activities and efforts to assess identified 
EJ concerns and to involve affected communities and stakeholders. The presentation should 
also describe what actions are recommended to ensure that EJ concerns are addressed by 
each of the options being presented. You should be prepared to discuss the options under 
consideration in the action (e.g., pollution control options) in light of their impacts on 
minority, low-income, and indigenous populations, including reductions in exposure or risk. 


In presenting the results of the analysis evaluating EJ concerns to management, you should 
be aware of the specific statutory and other important criteria management will use to select 
an option. Where EJ concerns represent the major consideration for selecting an option, it 
is vital that the nature and magnitude of impacts be clearly presented in some detail. For 
example, the following questions might be answered:


• Are there studies documenting impacts? How complete are the studies?


• Is there indication that certain populations are particularly sensitive?


• What are the qualitative and quantitative differences?


In addition, you should be prepared to discuss the management questions outlined above 
in Section A. You should also note that actions that impact the availability of information or 
the ability to participate meaningfully in the implementation of a program may have indirect 
impacts on these populations and tribes that should be considered. For example, a rule that 


What Happens at Options Selection?


  •   In presenting the options, address the EJ concerns 
identified, using the core management questions as 
your guide. 


  •   Managers consider EJ concerns in selecting options.


  •  You document what was done.
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loosens or tightens reporting requirements for regulated industries may make it easier or 
harder for communities to be effective watchdogs for facilities that are of concern to them. 
This kind of impact should be considered.


ADP Step 9 – Preparation of the Action and Supporting Documents


In this step, you prepare the action under the leadership of the workgroup chair. In the 
case of a regulatory action, this step includes preparing the rule and preamble and the 
supporting documents. The evaluation of EJ concerns is part of this step. 


At this stage, you may document how you identified, assessed, and addressed EJ concerns 
and how you achieved the meaningful involvement of minority, low-income, and indigenous 
populations, and tribes. Even if you concluded there were no EJ concerns, your activities 
that led to that conclusion should be documented. It is important that pertinent documents 
relating to EJ concerns are understandable and readily accessible to the public in the docket 
for the action.


In general, the preamble for the action should clearly state how the action is supported by 
the results of the analyses to evaluate EJ concerns. If the data to characterize EJ concerns 
was insufficient or inadequate, the preamble should describe clearly the Agency’s efforts to 
search for data to characterize risks and how the regulatory decision addressed the data 
gaps. Suggested template language for addressing E.O. 12898 in preambles is available in 
the ADP library (http://intranet.epa.gov/adplibrary) and covers both proposed and final 
rules. However, your documentation is not limited to the inclusion of appropriate language 
in the preamble to address compliance with E.O. 12898. 


ADP Step 10 – Final Agency Review 
(FAR)


Once the action has been developed, a package 
is presented to the workgroup for FAR. The 
FAR package consists of the final drafts of the 
action itself [e.g., the Federal Register (FR) 
document representing the proposed rule], 
the supporting documents (e.g., the economic 
impact analysis and, if prepared separately, 


any scientific analysis), the Action Memorandum, and any other relevant documents [e.g., the 
Information Collection Request (ICR), Communications Plan].
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Rulemaking Gateway


During the course of your analyses (Step 7) and Options Selection (Step 8), your office may alter its belief that an action might 
be of particular interest to or have particular impacts upon minority, low-income, or indigenous populations, or tribes. Should 
such a change occur, you should alter the answer you provide to the EJ Question in RAPIDS (illustrated in the section titled 
“ADP Steps 1 and 2”). The EJ Question is on the Maintenance Form for every action in RAPIDS and can be altered at any time. 
Changes to Tier 1 and Tier 2 actions are updated once a month on the Rulemaking Gateway so the public can access EPA’s 
latest thinking about an action


What is FAR?


FAR is the last point for internal EPA review of an 
action, and all FAR comments reflect the views of 
each participating AA/RA. For Tier 1 and 2 actions, 
a FAR meeting is chaired by OPEI’s Regulatory 
Management Division and serves to confirm that: 
all issues have been resolved or elevated; the action 
package is ready for OMB submission (if required) or 
signature; and all EPA and external requirements have 
been met.
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As part of the draft Action Memorandum, you should specifically address the management 
questions identified in Section A above. These answers will accompany the action when it goes to 
the Administrator or other Agency official for signature. 


This is the final opportunity for you, management, and, if appropriate, the EJ Coordinator 
for the lead office, to consider whether identified EJ concerns have been considered and 
addressed, and to ensure that you have properly documented those efforts. 


ADP Steps 11 & 12 – Office of Management and Budget (OMB) Review (if 
“significant” under E.O. 12866)


If the regulatory action requires OMB review, you will have to prepare a package for 
submission to OMB. Although the package will generally include the same documents 
identified above, only the FR document and supporting documents go to OMB. The package 
is submitted through your AA/RA’s representative to OPEI’s Regulatory Management Division 
(RMD), for transmittal to OMB. Once AA/OPEI approves the transmittal of the package to 
OMB, RMD submits the action to OMB. For more details, see the EPA’s Action Development 
Process: Guidance for EPA Staff on Developing Quality Actions (http://intranet.epa.gov/adplibrary).


As the lead office revises the action based on discussions with OMB, it should be aware 
of the measures taken to address the identified EJ concerns so that those efforts are not 
inadvertently undone or adversely affected by changes made to the action during OMB 
review. Changes made by OMB should be documented and included in the docket.


ADP Step 13 – Signature and Publication


As part of this step in the process, the lead program prepares the action for signature 
by the designated Agency official and subsequent publication in the FR. Most tiered 
actions are signed by the Administrator. The lead AA/RA is responsible for requesting the 
Administrator’s signature via an Action Memorandum. The lead AA/RA then submits the 
signature package to OPEI’s RMD. Once the AA/OPEI verifies that the action is ready for 
signature, RMD transmits the package to the Office of the Executive Secretariat for the 
Administrator’s signature. For actions not signed by the Administrator, final verification that 
the action is ready for signature is the responsibility of the lead program.


Once signed by the appropriate official, the FR document is processed for submission to 
OPEI26, which is responsible for transmitting the document to the Office of the Federal 
Register for final publication. In addition, you should ensure that all relevant documentation 


26 The Office of Chemical Safety and Pollution Prevention has a separate FR submission process.


Rulemaking Gateway


During OMB review, your office may alter its belief that an action might be of particular interest to or have particular impacts 
upon minority, low-income, or indigenous populations, or tribes. Should such a change occur, you should alter the answer 
you provide to the EJ Question in RAPIDS (illustrated in the section titled “ADP Steps 1 and 2”). The EJ Question is on the 
Maintenance Form for every action in RAPIDS and can be altered at any time. Changes to Tier 1 and Tier 2 actions are updated 
once a month on the Rulemaking Gateway so the public can access EPA’s latest thinking about an action.
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regarding your consideration of EJ concerns during the development of the action is 
included in the docket for the action.


ADP Step 15 – Soliciting and Accepting Public Comment 


This step provides another opportunity for you to consider ways to ensure that the public 
comment process allows for meaningful involvement of affected communities and tribes, 
both in terms of providing a sufficient comment period and in terms of notification, 
communication, or outreach to actively engage affected communities and tribes. This may 
include holding one or more public meetings or hearings in or near affected communities and 
tribes. If a public meeting and/or hearing is held, you should ensure there is sufficient notice 
about it and that it is scheduled at a time and place convenient to the affected communities 
and tribes, with appropriate translation services. These activities may also be scheduled prior 
to the issuance of the proposal and related public comment period.


Successful solicitation of public comments from affected communities and tribes may 
incorporate tailored outreach materials that are concise, understandable, and readily 
accessible to the communities you are trying to reach. It may be necessary to identify 
different ways to best engage your target community. For example, you may want to 
consider whether to enhance outreach to potentially affected communities, including the 
use of Web 2.0 tools for online dialogues, blogs, tweets, etc., or other available state-of-the-
art technologies. For remote towns and villages, local radio stations, local newspapers, and 
posters at village or community centers may represent the most effective approach.


ADP Step 16 – Developing the Final Action 


Even before the comment period ends, you can begin reviewing public comments. When 
preparing for the final stage of the action, your first step is to evaluate the public comments, 
which provides another opportunity for you to consider potential EJ concerns that were 
identified and discussed in the preamble, as well as an opportunity to consider potential EJ 
concerns raised in public comments. 


In considering comments, you should evaluate whether the consideration of EJ concerns 
in the analyses performed for the proposed action needs to be refined or revised, and if so, 
how. If EPA did not consider EJ concerns in their analyses, you should consider whether the 
public comments raise issues that may warrant reconsideration. 


You should then brief management on the scope of the comments received and recommend 
how to respond to comments. Management will consider the recommendations and will 
then provide guidance on how to proceed in developing the final action (e.g., this is 
equivalent to Early Guidance as discussed previously). Management guidance will also 
identify which process steps you should follow in preparing the final action. These steps 
may vary based on the nature and extent of comments, or other factors. 


You are expected to consider and respond to all significant public comments that are relevant 
to the proposal and submitted during the applicable comment period. The consideration of 
significant comments, including how they are being addressed in the final action, should be 
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documented consistent with legal requirements and applicable docket policies. Generally, 
all significant public comments received by the Agency should be responded to either in the 
preamble of the action itself or in an accompanying Response to Comments document. 


In general, you will be expected to follow the same basic process steps to finalize the action, 
thereby having additional opportunities to ensure that you satisfy the Agency’s commitments 
to both identify and address EJ concerns, and to provide meaningful involvement in the 
ADP.


The Action Memorandum for the final action should address the management questions 
identified previously, as well as related public comments, and how the action changed as 
a result of those comments. These answers will accompany the action when it goes to the 
Administrator or other Agency official for signature.


Rulemaking Gateway


When considering public comments and consulting with management, your office may alter its belief that an action might 
be of particular interest to or have particular impacts upon minority, low-income, or indigenous populations, or tribes. Should 
such a change occur, you should alter the answer you provide to the EJ Question in RAPIDS (illustrated in the section titled 
“ADP Steps 1 and 2”). The EJ Question is on the Maintenance Form for every action in RAPIDS and can be altered at any time. 
Changes to Tier 1 and Tier 2 actions are updated once a month on the Rulemaking Gateway so the public can access EPA’s 
latest thinking about an action.
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Appendix A
Executive Order 12898: Federal Actions to 
Address Environmental Justice in Minority 
Populations and Low-Income Populations1 


 


Title 3—The President
“By the authority invested in me as President by the Constitution and the laws of the United 
States of America, it is hereby ordered as follows:”


Section 1-1. Implementation. 


1-101. Agency Responsibilities. To the greatest extent practicable and permitted by law, 
and consistent with the principles set forth in the report on the National Performance 
Review, each Federal agency shall make achieving environmental justice part of its 
mission by identifying and addressing, as appropriate, disproportionately high and 
adverse human health or environmental effects of its programs, policies, and activities on 
minority populations and low-income populations in the United States and its territories 
and possessions, the District of Columbia, the Commonwealth of Puerto Rico, and the 
Commonwealth of the Mariana Islands. 


1-102. Creation of an Interagency Working Group on Environmental Justice. (a) Within 3 months 
of the date of this order, the Administrator of the Environmental Protection Agency 
(“Administrator”) or the Administrator’s designee shall convene an interagency Federal 
Working Group on Environmental Justice (“Working Group”). The Working Group shall 
comprise the heads of the following executive agencies and offices, or their designees: (a)
Department of Defense; (b) Department of Health and Human Services; (c) Department of 
Housing and Urban Development; (d) Department of Labor; (e) Department of Agriculture; (f) 
Department of Transportation; (g) Department of Justice; (h) Department of the Interior; (i) 
Department of Commerce; (j) Department of Energy; (k) Environmental Protection Agency; 
(1) Office of Management and Budget; (m) Office of Science and Technology Policy; (n) Office 
of the Deputy Assistant to the President for Environmental Policy; (o) Office of the Assistant 
to the President for Domestic Policy; (p) National Economic Council; (q) Council of Economic 
Advisers; and (r) such other Government officials as the President may designate. The 
Working Group shall report to the President through the Deputy Assistant to the President for 
Environmental Policy and the Assistant to the President for Domestic Policy. 


(b) The Working Group shall: (1) provide guidance to Federal agencies on criteria for 
identifying disproportionately high and adverse human health or environmental effects on 
minority populations and low-income populations; 


1 59 FR 7629, Feb. 16, 1994.
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(2) coordinate with, provide guidance to, and serve as a clearinghouse for, each Federal 
agency as it develops an environmental justice strategy as required by section 1-103 of 
this order, in order to ensure that the administration, interpretation and enforcement of 
programs, activities and policies are undertaken in a consistent manner; 


(3) assist in coordinating research by, and stimulating cooperation among, the 
Environmental Protection Agency, the Department of Health and Human Services, 
the Department of Housing and Urban Development, and other agencies conducting 
research or other activities in accordance with section 3-3 of this order; 


(4) assist in coordinating data collection, required by this order; 


(5) examine existing data and studies on environmental justice; 


(6) hold public meetings as required in section 5-502(d) of this order; and 


(7) develop interagency model projects on environmental justice that evidence 
cooperation among Federal agencies. 


1-103. Development of Agency Strategies. (a) Except as provided in section 6-605 of this order, 
each Federal agency shall develop an agency-wide environmental justice strategy, as set forth 
in subsections (b)-(e) of this section that identifies and addresses disproportionately high 
and adverse human health or environmental effects of its programs, policies, and activities 
on minority populations and low-income populations. The environmental justice strategy 
shall list programs, policies, planning and public participation processes, enforcement, and/
or rulemakings related to human health or the environment that should be revised to, at a 
minimum: (1) promote enforcement of all health and environmental statutes in areas with 
minority populations and low-income populations: (2) ensure greater public participation; 
(3) improve research and data collection relating to the health of and environment of 
minority populations and low-income populations; and (4) identify differential patterns of 
consumption of natural resources among minority populations and low-income populations. 
In addition, the environmental justice strategy shall include, where appropriate, a timetable 
for undertaking identified revisions and consideration of economic and social implications 
of the revisions. 


(b) Within 4 months of the date of this order, each Federal agency shall identify an 
internal administrative process for developing its environmental justice strategy, and 
shall inform the Working Group of the process. 


(c) Within 6 months of the date of this order, each Federal agency shall provide the 
Working Group with an outline of its proposed environmental justice strategy. 


(d) Within 10 months of the date of this order, each Federal agency shall provide the 
Working Group with its proposed environmental justice strategy. 


(e) Within 12 months of the date of this order, each Federal agency shall finalize its 
environmental justice strategy and provide a copy and written description of its 
strategy to the Working Group. During the 12 month period from the date of this 
order, each Federal agency, as part of its environmental justice strategy, shall identify 
several specific projects that can be promptly undertaken to address particular 
concerns identified during the development of the proposed environmental justice 
strategy, and a schedule for implementing those projects. 
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(f) Within 24 months of the date of this order, each Federal agency shall report to the 
Working Group on its progress in implementing its agency-wide environmental 
justice strategy. 


(g) Federal agencies shall provide additional periodic reports to the Working Group as 
requested by the Working Group. 


1-104. Reports to the President. Within 14 months of the date of this order, the Working 
Group shall submit to the President, through the Office of the Deputy Assistant to the 
President for Environmental Policy and the Office of the Assistant to the President for 
Domestic Policy, a report that describes the implementation of this order, and includes the 
final environmental justice strategies described in section 1-103(e) of this order. 


Sec. 2-2. Federal Agency Responsibilities for Federal Programs.


Each Federal agency shall conduct its programs, policies, and activities that substantially 
affect human health or the environment, in a manner that ensures that such programs, 
policies, and activities do not have the effect of excluding persons (including populations) 
from participation in, denying persons (including populations) the benefits of, or subjecting 
persons (including populations) to discrimination under, such programs, policies, and 
activities, because of their race, color, or national origin. 


Sec. 3-3. Research, Data Collection, and Analysis. 


3-301. Human Health and Environmental Research and Analysis. (a) Environmental human 
health research, whenever practicable and appropriate, shall include diverse segments of 
the population in epidemiological and clinical studies, including segments at high risk from 
environmental hazards, such as minority populations, low-income populations and workers 
who may be exposed to substantial environmental hazards. 


(b) Environmental human health analyses, whenever practicable and appropriate, shall 
identify multiple and cumulative exposures. 


(c) Federal agencies shall provide minority populations and low-income populations 
the opportunity to comment on the development and design of research strategies 
undertaken pursuant to this order. 


3-302. Human Health and Environmental Data Collection and Analysis. To the extent permitted 
by existing law, including the Privacy Act, as amended (5 U.S.C. section 552a): (a) each 
Federal agency, whenever practicable and appropriate, shall collect, maintain, and analyze 
information assessing and comparing environmental and human health risks borne 
by populations identified by race, national origin, or income. To the extent practical 
and appropriate, Federal agencies shall use this information to determine whether their 
programs, policies, and activities have disproportionately high and adverse human health or 
environmental effects on minority populations and low-income populations; 


(b) In connection with the development and implementation of agency strategies 
in section 1-103 of this order, each Federal agency, whenever practicable and 
appropriate, shall collect, maintain and analyze information on the race, national 
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origin, income level, and other readily accessible and appropriate information for 
areas surrounding facilities or sites expected to have a substantial environmental, 
human health, or economic effect on the surrounding populations, when such 
facilities or sites become the subject of a substantial Federal environmental 
administrative or judicial action. Such information shall be made available to the 
public, unless prohibited by law; and 


(c) Each Federal agency, whenever practicable and appropriate, shall collect, maintain, 
and analyze information on the race, national origin, income level, and other readily 
accessible and appropriate information for areas surrounding Federal facilities that 
are: (1) subject to the reporting requirements under the Emergency Planning and 
Community Right-to-Know Act, 42 U.S.C. section 11001-11050 as mandated in 
Executive Order No. 12856; and (2) expected to have a substantial environmental, 
human health, or economic effect on surrounding populations. Such information 
shall be made available to the public unless prohibited by law. 


(d) In carrying out the responsibilities in this section, each Federal agency, whenever 
practicable and appropriate, shall share information and eliminate unnecessary 
duplication of efforts through the use of existing data systems and cooperative 
agreements among Federal agencies and with State, local, and tribal governments. 


Sec. 4-4. Subsistence Consumption Of Fish And Wildlife. 


4-401. Consumption Patterns. In order to assist in identifying the need for ensuring 
protection of populations with differential patterns of subsistence consumption of fish and 
wildlife, Federal agencies, whenever practicable and appropriate, shall collect, maintain, and 
analyze information on the consumption patterns of populations who principally rely on 
fish and/or wildlife for subsistence. Federal agencies shall communicate to the public the 
risks of those consumption patterns. 


4-402. Guidance. Federal agencies, whenever practicable and appropriate, shall work in a 
coordinated manner to publish guidance reflecting the latest scientific information available 
concerning methods for evaluating the human health risks associated with the consumption 
of pollutant-bearing fish or wildlife. Agencies shall consider such guidance in developing 
their policies and rules. 


Sec. 5-5. Public Participation and Access to Information.


(a) The public may submit recommendations to Federal agencies relating to the incorporation 
of environmental justice principles into Federal agency programs or policies. Each Federal 
agency shall convey such recommendations to the Working Group. 


(b) Each Federal agency may, whenever practicable and appropriate, translate crucial 
public documents, notices, and hearings relating to human health or the environment 
for limited English speaking populations. 


(c) Each Federal agency shall work to ensure that public documents, notices, and 
hearings relating to human health or the environment are concise, understandable, 
and readily accessible to the public. 
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(d) The Working Group shall hold public meetings, as appropriate, for the purpose 
of fact-finding, receiving public comments, and conducting inquiries concerning 
environmental justice. The Working Group shall prepare for public review a 
summary of the comments and recommendations discussed at the public meetings. 


Sec. 6-6. General Provisions. 


6-601. Responsibility for Agency Implementation. The head of each Federal agency shall be 
responsible for ensuring compliance with this order. Each Federal agency shall conduct internal 
reviews and take such other steps as may be necessary to monitor compliance with this order. 


6-602. Executive Order No. 12250. This Executive order is intended to supplement but not 
supersede Executive Order No. 12250, which requires consistent and effective implementation 
of various laws prohibiting discriminatory practices in programs receiving Federal financial 
assistance. Nothing herein shall limit the effect or mandate of Executive Order No. 12250. 


6-603. Executive Order No. 12875. This Executive order is not intended to limit the effect or 
mandate of Executive Order No. 12875. 


6-604. Scope. For purposes of this order, Federal agency means any agency on the Working 
Group, and such other agencies as may be designated by the President, that conducts any 
Federal program or activity that substantially affects human health or the environment. 
Independent agencies are requested to comply with the provisions of this order. 


6-605. Petitions for Exemptions. The head of a Federal agency may petition the President for an 
exemption from the requirements of this order on the grounds that all or some of the petitioning 
agency’s programs or activities should not be subject to the requirements of this order. 


6-606. Native American Programs. Each Federal agency responsibility set forth under this 
order shall apply equally to Native American programs. In addition, the Department of 
the Interior, in coordination with the Working Group, and, after consultation with tribal 
leaders, shall coordinate steps to be taken pursuant to this order that address Federally-
recognized Indian Tribes. 


6-607. Costs. Unless otherwise provided by law, Federal agencies shall assume the financial 
costs of complying with this order. 


6-608. General. Federal agencies shall implement this order consistent with, and to the 
extent permitted by, existing law. 


6-609. Judicial Review. This order is intended only to improve the internal management of 
the executive branch and is not intended to, nor does it create any right, benefit, or trust 
responsibility, substantive or procedural, enforceable at law or equity by a party against 
the United States, its agencies, its officers, or any person. This order shall not be construed 
to create any right to judicial review involving the compliance or non-compliance of the 
United States, its agencies, its officers, or any other person with this order.


William J. Clinton 
THE WHITE HOUSE 
February 11, 1994
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Appendix C


A Quick Reference Guide for EPA 
Managers: Integrating EJ Into the ADP
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This Quick Reference Guide is intended to serve as a reference tool for EPA Managers by 
providing a brief overview of the guidance provided in this new Interim Guide. It is not 
intended to replace the Guide and does not, therefore, repeat the details provided in it or 
elsewhere. Instead, this quick reference hits the highlights to point you to the Guide and/or 
other sources.


What is Meant by “Environmental Justice?”


EPA defines “environmental justice” as the fair treatment and meaningful involvement of 
all people, particularly minority, low-income, and indigenous populations, and tribes, in the 
development, implementation, and enforcement of environmental laws, regulations, and policies.


What is the Manager’s Overall Role?


EPA Managers decide what needs to be done related to EJ concerns for Agency actions under 
development. This decision may be made in the context of a particular action or can also be 
made for a category of actions that are similar and have the same general impacts.1 Managers 
communicate expectations to the Workgroup, establish policy priorities, identify issues of 
significant concern, and guide the process of developing the action. As a result, Managers 
play a key role in ensuring that the potential EJ implications of an action are considered 
during the development of that action, and that populations affected by the action have an 
opportunity to participate.


What Are the Management Questions for the Workgroup?


The Guide suggests that Managers ask Workgroups about their efforts to address the following 
questions at key points during the development of the action under the ADP (such as at Early 
Guidance, Options Selection, or Final Agency Review):


1. How will your (or how did your) public participation process provide transparency and 
meaningful participation for minority, low-income, and indigenous populations, and tribes?


___________
1  In the Guide, this is referred to as “screening.” See page 19 of Interim Guidance on Considering Environmental Justice During the Development of an Action.
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2. How do you plan to (or how did you) identify and address existing and new 
disproportionate environmental and public health impacts on minority, low-income, 
and indigenous populations during the rulemaking process? 


3. How did the actions taken under #1 and #2 impact the outcome or final decision?


When and How Can Managers Participate?


Activities for Managers See page:


Consider EJ when you decide which actions to pursue. The decision to initiate an action is an opportunity for you 
to consider whether the actions under consideration involve—or have the potential to involve—EJ concerns.


19


Identify the potential for EJ concerns at the beginning. EJ concerns may arise when a proposed action would: 
a) create disproportionate impacts, b) exacerbate existing disproportionate impacts, or c) not address existing 
disproportionate impacts.


6, 19


Set clear expectations about EJ concerns in the Early Guidance you provide to the Workgroup. This is likely to be 
the first opportunity for you to meet with the Workgroup to discuss the action and provide your expectations 
on that effort—including those associated with identifying and addressing EJ concerns. To start, you can 
provide the management questions that the Workgroup will be expected to answer at the end of their effort. 
Consider also providing your guidance on the level of analysis you might like to see when making decisions 
later, as well as the level of outreach to and involvement of populations affected by the action. Consider asking 
for an assessment of resource needs to perform different levels of analyses and/or outreach.


24


Review the Analytic Blueprint to ensure the Workgroup addresses EJ concerns. Your review and approval of the 
Analytic Blueprint may be the final opportunity for you to provide direction before resources are committed. In this 
review, you may want to consider whether the Analytic Blueprint includes the following information:


     • The identification of potentially affected populations and related stakeholders, along with a plan for how the 
Workgroup will ensure outreach and meaningful involvement of these populations.


     • The identification of analytical needs (scientific and economic) and a plan for ensuring the consideration of 
EJ in those analyses.


     • An identification of related resources needed to address both the outreach activities and analytical needs, 
along with whether additional resources are needed to meet expectations.


27


Consider EJ concerns related to the options presented to you. Different options may involve different EJ 
concerns or provide different opportunities to address existing disproportionate impacts. The Workgroup 
should highlight this information for your consideration in making decisions about the options.


28


Document the Workgroup’s efforts and activities to identify and address EJ concerns. The Action Memorandum on 
which you concur or sign should describe the efforts undertaken by providing answers to the management questions.


29


Where Can I Get More Information About EJ Considerations or the ADP?


Internal EPA guidance and information about the ADP can be found at http://intranet.
epa.gov/adplibrary/. Tools and guidance for assessing potential EJ concerns are available at 
http://www.epa.gov/Compliance/resources/policies/ej/#tools.
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EPA Workgroup Chairs can use this checklist to identify what they may need to know and/
or do to integrate EJ into the development of their action. The checklist is based on available 
guidance, including that provided in the Agency’s new Interim Guidance on Considering 
Environmental Justice During the Development of an Action (Interim Guide). It is not intended to 
replace the Guide and does not, therefore, repeat the details provided there or elsewhere. 
Instead, the checklist identifies ADP-related activities and provides relevant highlights and 
references to the Guide and/or other resources. 


3 Activity


1. BEFORE you start – LEARN the basics about the ADP and EJ  |  Pages 1-32, B1-B2


p Are you familiar with the process steps under the ADP?1


p Have you read the new Agency Interim Guide?2


p Do you know what the Executive Order on EJ requires?


p What is meant by “environmental justice?”


p What is meant by an “EJ concern?”


p


How can a workgroup identify, assess, and address potential EJ concerns during the development of the action?


- If you need a refresher on the process steps involved in the ADP, please see the flowcharts provided in Appendix 
B of the Interim Guide.


p Do you know the roles of different workgroup members?


p Do you know the core management questions? (See item #6 on this Checklist).


2. Getting Started – SCREEN your action  |  Pages 19-25


p


Does your Program Office have guidance specifically applicable to your action?


-  Such guidance might include specific instructions about the consideration of EJ in the context of a category of 
similar actions, or otherwise facilitate the identification of actions for which further evaluation of EJ concerns is 
warranted.


p


What do you know about the issue you’ve been asked to address?


-  Understand what you are doing in this action and why it is necessary. This will help you gather preliminary 
information to set the context for your action. 


-  This will facilitate the workgroup’s initial assessment (necessary for planning the development of the action) along 
with the identification of initial issues to raise to management for guidance or direction.
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Appendix D


A Checklist for EPA Workgroup Chairs: 
Integrating EJ Into the ADP


___________
1 Agency Guidance on the ADP is available at http://intranet.epa.gov/adplibrary.


2 The new Agency Interim Guide is available at http://intranet.epa.gov/adplibrary.
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3 Activity


p


Does your action have the potential to raise or address EJ concerns?


-  If not, you should document your determination and rationale, and then proceed with the development of 
your action under the ADP. Remember to revisit your determination if new information becomes available.


p


Did you receive guidance or direction from management as part of the Early Guidance step of the ADP?


-  Under the ADP, Early Guidance provides an opportunity for senior management to communicate expectations, 
identify policy and procedural issues worthy of examination, and highlight policy issues of significant concern 
for the workgroup to consider in developing the action.


p Are there any limitations in terms of time or resources that need to be considered in your planning efforts?


3. PLANNING – Complete an Analytic Blueprint (ABP) for your action.  |  Pages 25-26


-  Your ABP should identify the key activities, analyses, consultation activities (including those called for by relevant 
statutes and Executive Orders), contributors, and timeline.


p


Who are the potential stakeholders and what are their interests?


- This will help you choose appropriate consultation methods and schedules.


-  Specifically address the identity and size of potentially affected communities, including minority, low-income, 
and indigenous populations, and tribes.


-  Involving affected communities or areas can help you obtain information or data that could inform decisions 
on the scope of EJ concerns and their impacts, and even help identify appropriate preliminary options to 
consider.


p


Does your ABP address your plans for achieving meaningful involvement?


-  Meaningful involvement is more than simply providing the minimum notice and comment opportunity.


-  Identify the most effective ways to engage the minority, low-income, and indigenous populations, and 
tribes who will be affected by your action. Have any potentially affected groups historically been unable to 
participate in Agency processes due to circumstances unique to them (e.g., low-income community may not 
have been able to participate in previous public meetings because of the location of those meetings)?


p


What do you know about potentially impacted communities (i.e., what is likely to cause impacts, what is the nature of 
those impacts, what are the sources of exposure)?


- Identify the minority, low-income, and indigenous populations.


p


Do you need to collect data or other information about the impacted communities or the nature of the impacts?


-  You may need a statistician or someone with Geographical Information System (GIS) expertise (e.g., to apply a 
GIS platform to demographic data and geographic data).


-  Consider potential cumulative impacts and, where appropriate, factors that may enhance the susceptibility of 
communities to environmental stressors (e.g., linguistically isolated, low socioeconomic status, reduced access to 
health care). Use reference communities to compare impacts. 


p
Do you plan to identify alternative approaches for addressing EJ concerns (regulatory, voluntary, and/or innovative 
approaches)?


p
What resources will you need to achieve meaningful involvement, gather needed data, and conduct identified 
analyses?


4. Identify and Analyze OPTIONS  |  Pages 27-28


p Consider what you learned from affected communities, in terms of both potential impacts and options to consider.


p Integrate the consideration of EJ concerns into the analyses you perform, including economic and scientific.


p Did you identify an existing disproportionate impact?


p Can you describe that existing condition in a quantifiable way?


p In what ways can your action address the existing disproportionate impact?


p Does your action have the potential to create a new disproportionate impact?
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3 Activity


p Did you identify options that will avoid or mitigate that creation?


p For all options identified, did you assess the potential for EJ concerns and related impacts?


p


Is the workgroup ready to present options to management for decisions?


-  At this point, the workgroup has completed its research; provided opportunities for meaningful involvement; 
completed requirements for consultation; conducted analyses and completed peer review; and identified 
issues and scoped out the costs and benefits, pros and cons, and feasibility of the options available.


5. Select Options – Presentation to Management  |  Pages 28-29


p
Has the workgroup identified several possible options for each issue and recommended the one(s) that would 
achieve a quality action?


p
Are you presenting the identified options to management along with the pros and cons, feasibility of the options, 
estimated costs and benefits, etc.?


p
Are you prepared to present to your management EJ concerns, impacts, and considerations related to your action and 
each option?


6. Documentation – Prepare your action and final documents  |  Pages 29-32


p Document your outreach and consultation efforts, as well as the results of those efforts.


p Ensure that your final economic and scientific analyses clearly present the EJ considerations.


p
Describe in your preamble any identified potential disproportionate EJ impacts and explain how they are addressed 
by your action.


p


Answer these core management questions in your Action Memo:


1.  How did your public participation process provide transparency and meaningful participation for minority, 
low-income, and indigenous populations, and tribes?


2.  How did you identify and address existing and/or new disproportionate environmental and public health 
impacts on minority, low-income, and indigenous populations during the action development process? 


3.  How did the actions taken under #1 and #2 impact the outcome or final decision?


Where Can I Get More Information About EJ Considerations or the ADP?


Internal EPA guidance and information about the ADP can be found at http://intranet.epa.gov/
adplibrary/. 


Tools and guidance for assessing potential EJ concerns are available at http://www.epa.gov/
Compliance/resources/policies/ej/#tools.
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Executive Order 12898: Environmental Justice 


http://www.epa.gov/Compliance/resources/policies/ej/#tools


Text of E.O. directing agencies to 
address EJ in minority and low-
income populations.


EPA’s Definition of Environmental Justice 


http://www.epa.gov/environmentaljustice/basics/index.html


EJ and related terms defined for 
use at EPA.


Memorandum for the Heads of All Departments and Agencies: Executive Order 
on Federal Actions to Address Environmental Justice in Minority Populations and 
Low-Income Populations (1994)


http://www.epa.gov/Compliance/resources/policies/ej/clinton_memo_12898.pdf


President Clinton’s cover 
memorandum for E.O. 12898.


EPA’s Environmental Justice Program: Background


http://www.epa.gov/environmentaljustice/index.html 


Background information, 
definitions, and resources related 
to EJ.


EPA’s Environmental Justice Strategy (1995)


http://www.epa.gov/Compliance/resources/policies/ej/ej_strategy_1995.pdf


Strategy developed in response 
to E.O. 12898.


Environmental Justice Implementation Plan


http://www.epa.gov/Compliance/resources/policies/ej/implementation_plan_ej_1996.pdf


Plan to integrate EJ into 
the Agency’s work under 
Administrator Carol Browner 
(1996).


Final Guidance for Incorporating Environmental Justice Concerns in EPA’s NEPA 
Compliance Analysis (1998)


http://www.epa.gov/compliance/resources/policies/ej/ej_guidance_nepa_epa0498.pdf


Guidance for incorporating EJ 
goals into EPA’s preparation of 
environmental impact statements 
and environmental assessments 
under NEPA.


Environmental Justice: Guidance under the National Environmental Policy Act 
(1997) 


http://www.epa.gov/compliance/environmentaljustice/resources/policy/ej_guidance_
nepa_ceq1297.pdf


Original guidance provided by 
CEQ.


Toolkit for Assessing Potential Allegations of Environmental Justice (2004)


http://www.epa.gov/compliance/environmentaljustice/resources/policy/ej-toolkit.pdf


Reference guide to assist Agency 
personnel in assessing potential 
allegations of environmental 
injustice and to provide a 
framework for understanding 
national policy on EJ.


A
p
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 Resources
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Strengthening EPA’s Environmental Justice Program (June 9, 2008)


http://www.epa.gov/compliance/environmentaljustice/resources/policy/admin-ej-
strength-memo-060908.pdf


Administrator Stephen Johnson 
directs EPA to conduct EJ reviews 
of its program, policies, and 
activities.


Reaffirming the U.S. EPA’s Commitment to Environmental Justice– Memo from 
Stephen L. Johnson (November 4, 2005)


http://www.epa.gov/compliance/environmentaljustice/resources/policy/admin-ej-
commit-letter-110305.pdf


Administrator Stephen 
Johnson outlines the Agency’s 
commitment to EJ and its 
integration into all EPA programs, 
policies, and activities.


EPA’s Policy of Evaluating Health Risks to Children


http://yosemite.epa.gov/ochp/ochpweb.nsf/content/riskpolicy.htm/$File/riskpolicy.pdf


Policy applied to assessments 
started or revised on or after 
November 1, 1995.


Executive Order 13175: Consultation and Coordination with Indian Tribal 
Governments


http://www.epa.gov/fedreg/eo/eo13175.htm


E.O. directing Federal agencies to 
establish regular and meaningful 
consultation and collaboration 
with tribal officials in the 
development of Federal policies 
that have tribal implications.


EPA’s Public Involvement Policy


http://www.epa.gov/publicinvolvement/pdf/policy2003.pdf


Complete Agency policy with 
four appendices and two 
addenda.


Public Involvement


http://www.epa.gov/publicinvolvement


Information on the full range of 
activities that EPA uses to engage 
the American people in the 
Agency’s decision-making.


Engaging the American People: A Review of EPA’s Public Participation Policy and 
Regulations with Recommendations for Action, Appendix A (2000)


http://www.epa.gov/publicinvolvement/pdf/eap_appendices.pdf


Listing of key EPA programs’ 
public participation 
requirements.


International Association for Public Participation 


www.IAP2.org


Provides discussion on the 
spectrum of public involvement; 
identifies useful publications and 
training opportunities.


EPA’s Web 2.0


http://yosemite.epa.gov/oei/webguide.nsf/socialmedia


Provides information about EPA 
social media use and necessary 
steps for setting up Web 2.0 
applications such as wikis and 
blogs.


Environmental Justice Coordinators – Media Offices


http://epa.gov/environmentaljustice/contact/ej-contacts-media.html


List of contacts with name, 
phone, location, and area of 
expertise.


Environmental Justice Coordinators – Regional Offices


http://epa.gov/environmentaljustice/contact/ej-contacts-regional.html


List of contacts with name, 
phone, and address.


Action Development Process


http://intranet.epa.gov/adplibrary/adp/index.htm


Information about the roles and 
responsibilities of the different 
participants in the development 
of an action.


Action Development Checklist


See Appendix D of this Guidance on Considering Environmental Justice During the 
Development of an Action


Illustrative list to help workgroup 
determine whether the action 
being developed may involve a 
subject of particular interest to—
or may have particular impacts 
on—vulnerable populations.
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Environmental Justice Preamble Templates 


http://intranet.epa.gov/adplibrary/adp-templates/index.htm#stat


Suggested language for 
addressing E.O. 12898 in 
preambles for proposed and final 
rules.


Action Development Guidelines for Preparing Analytic Blueprints


http://intranet.epa.gov/adplibrary/documents/abp09-30-04.pdf


Discusses the timing and steps 
for the drafting and approval of 
Analytic Blueprints (applicable to 
all Tier 1 and 2 actions); directs 
reader to resources for more 
information and guidance.


Regulatory Gateway


http://yosemite.epa.gov/opei/RuleGate.nsf/


Offers the public a means of 
learning about and tracking EPA 
actions.
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Timeline of Government Actions 


Mossville, Calcasieu Par ish, Louisiana 
 


June-December 1997: Mossville Environmental Action Now (MEAN) appears before the 
National Environmental Justice Advisory Council during its semi-annual meetings.  


 
July 1998: Calcasieu Parish (Mossville) residents meet with Deputy Regional 
Administrator at Region 6 Offices to discuss their concerns. 


 
December 1998: Agency for Toxic Substances and Disease Registry (ATSDR) conducts 
Dioxin Exposure Investigation based on sampling of blood from 28 individuals after 
confirming that 3 of 11 Calcasieu Parish residents in an earlier sample had elevated 
dioxin levels.   


 
March 1999: The first quarterly meeting between EPA and Calcasieu Parish residents. 


 
1999-2001: EPA begins an estuary-wide Superfund investigation that included Bayou 
Verdine and Bayou d’Inde.  EPA also completed detailed compliance inspections of 
major facilities, including public water and industrial facilities. 


 
April 14, 1999: Public availability session and public meeting held in Mossville hosted 
by ATSDR, EPA, and state agencies to collect community health concerns. 


 
May 1999: Fact sheet mailed to the Mossville community with the results of the ATSDR 
Mossville Exposure Investigation. 
 
June, 1999: EPA fact sheet mailed to the Mossville community with the results of dioxin 
testing of the Mossville public water system, which was conducted in direct response to 
the dioxin blood survey.  Dioxin was below health-based standards. 


 
June 3, 1999: Meeting with Mossville residents and ATSDR, EPA, and state agencies to 
discuss the formation of the Mossville Public Health Response Workgroup.   


 
June 17, 1999: Follow-up meeting of the Mossville Public Health Response Workgroup 
to establish sub-workgroups to focus on specific areas of community health concerns 
(Environmental Characterization Group, Demographics Group, Health Data Group, 
Health Education/Outreach Group, Media Group). 
 
January 14, 2000: Mailing to 211 medical providers in Calcasieu Parish Medical 
Community about the results of the Dioxin Exposure Investigation. 
 
2000-2001: EPA, LDEQ, and industry conduct pilot study to monitor for 104 volatile 
organic compounds and 24 targeted dioxin and dioxin-like compounds with additional air 
toxics monitors at five locations throughout Calcasieu Parish.  One of the monitors was 
located directly in Mossville. 
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May 16, 2000: Meeting hosted by ATSDR, Louisiana Department of Health and 
Hospitals (LDHH), and Louisiana Department of Environmental Quality (LDEQ) with 
the Mossville community to discuss the next steps in ATSDR’s Dioxin Exposure 
Investigation. 


 
June 20, 2000: ATSDR presents findings of the Dioxin Exposure Investigation to the 
Mossville community at the request of MEAN. 


 
November 15-16, 2000: Meeting with Mossville community members and stakeholders 
to discuss past and proposed public health actions by ATSDR. 
 
2001: ATSDR reassesses its Exposure Assessment findings. 


 
March 28, 2001: ATSDR conducts briefings with elected officials, media availability 
session, and a public meeting to discuss ATSDR plans for further blood dioxin testing in 
Calcasieu Parish. 


 
January 15-17, 2002: ATSDR hosts community meetings to present information about 
2002 Dioxin Study. 


 
2002: LDHH develops a Residential Needs Assessment to determine the community’s 
environmental and public health concerns.  LDHH also uses the assessment to determine 
methods for communicating information to residents. 


 
2002: Pursuant to a consent decree arising out of Sierra Club v. EPA (2002), EPA 
approves the Calcasieu TMDL document, which imposed sampling and reporting 
requirements and introduced goals for the reduction of copper, mercury, and other 
pollutants in Bayou Verdine and the Calcasieu River. 


 
2002: ConocoPhillips and Sasol North America begin to address contamination in Bayou 
Verdine pursuant to CERCLA administrative orders issued by EPA. 


 
2003: LDHH becomes the primary agency for implementing health education activities in 
the Mossville community in place of ATSDR. 


 
April 29, 2003: ATSDR Assistant Director and Staff meet with MEAN at the Mount Zion 
Baptist Church, Mossville, to discuss the Dioxin Exposure Investigation and ATSDR 
assisting Mossville in obtaining a health clinic.   


 
April 29 and May 1, 2003: ATSDR conducts public meetings about the 2001 Dioxin 
Exposure Investigation and the 2002 Dioxin Study of Calcasieu and Lafayette Parishes.   


 
2002-2004: A time-critical action for removal of high levels of ethylene dichloride in the 
sediments in Bayou Verdine is conducted by Conoco-Phillips and Sasol under an 
Administrative Order issued by EPA. 
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2003-Present: A non-time-critical action to address sediment contamination in the lower 
reaches of Bayou Verdine is developed through an Engineering Evaluation/Cost 
Assessment prepared by Conoco-Phillips and Sasol under an Administrative Order issued 
by EPA. 


   
September 2004: The Calcasieu Community Health and Environmental Forum is held at 
McNeese University to learn about the possible causes of anencephaly and other neural-
tube birth defects.  Dr. Juan Manuel Acuana, of the Centers Disease Control & 
Prevention (CDC), states that “there is no factual evidence that supports a correlation 
between birth defects and industrial toxins.” 


 
May 2, 2005: The second Calcasieu Community Health and Environmental Forum on 
Anencephaly is held at McNeese University.   


 
September 2005: Hurricanes Katrina and Rita 


 
March 15-16, 2006: ATSDR public meeting regarding follow-up Dioxin Exposure 
Investigation and the parish-wide dioxin studies. 


 
May 2006: ATSDR releases its studies of blood dioxin levels in Calcasieu Parish and 
Mossville.   


 
July 2006: EPA completes time-critical recovery work in Calcasieu Parish. 


 
October 9, 2006: LDHH site visit to determine how many residents remained in the 
Mossville area following the 2005 Gulf Coast Hurricanes in order to revise their 
communication strategy and to determine current populations’ needs. 


 
December 2006-January 2007: LDHH Health Educator and MEAN president and counsel 
discuss communication plans for Mossville and possibility of holding meetings to address 
residents’ concerns. 


 
February 13, 2007: LDHH participates in the LDEQ Office of Environmental Services’ 
“Listening Session” to strengthen the agencies’ working relationships with communities.  
MEAN, Calcasieu League for Environmental Action Now (CLEAN) and other 
community groups also attend and provide LDHH with their environment-related health 
concerns and how the agency could collaborate with the public. 


 
2008: EPA issues the Vessel General Permit, introducing effluent limits and monitoring 
and reporting requirements for vessel discharges. 


 
July 2009: Mossville community members participate in Environmental Justice Listening 
Session in New Orleans and NEJAC meeting in Washington, DC. 


 
August 2009: EPA tests water at the tap at 5 Mossville properties. 
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August 2009: EPA initiates a Preliminary Assessment under CERCLA for Mossville, 
based on requests from the community. 


 
November 2009: EPA responds to recommendations by Wilma Subra in “Industrial 
Sources of Dioxin Poisoning in Mossville, LA” by providing history of involvement at 
the site and by listing future and ongoing activities in a letter to Advocates for 
Environmental Human Rights, MEAN, and Wilma Subra. 


 
December 2009: Mossville residents meet with ATSDR Director in Atlanta. 


  
January 2010: EPA holds a meeting to discuss the planned assessment of the Mossville 
community.  EPA briefs the community as to the Superfund process and solicits input 
and participation.   
 
February 25, 2010: A meeting is held in New Orleans with EPA, the Louisiana Bucket 
Brigade, Louisiana refineries, the LDEQ, plant workers, and community representatives. 
Participants engage in a structured dialogue to share information and ideas about 
reducing accidental releases from refineries.  The Louisiana Bucket Brigade is an 
environmental health and justice organization working with communities that neighbor 
the state's oil refineries and chemical plants.  


 
March 2010: ATSDR begins a series of health-related workshops for the Mossville 
community. Workshops are scheduled for March 13, March 20, March 27 and April 10. 


 
April 13, 2010: EPA holds a meeting to discuss the draft Preliminary Assessment and 
present the proposed sampling plan to the Mossville community.   


 
April 21, 2010: Representatives from EPA hold a conference call with LDHH, Mossville 
Water System, and Lake Area Industry Alliance (LAIA) to discuss water system needs 
and opportunities for assistance.   


 
April 26, 2010: The EPA Site Assessment Manager hosts an evening informal question-
and-answer session with the Mossville community prior to the field sampling for that 
week. 


 
April 26-30, 2010: EPA conducts Risk Management Program Inspections at PPG 
Industries, Inc., Lake Charles Plant, and Calcasieu Refining Company.  


 
April 27-30, 2010: EPA conducts field sampling at over 100 locations including 
residential taps, private wells, soils, sediments and the public water system. 


 
April 27, 2010: EPA and the Lake Charles Local Emergency Planning Committee 
(LEPC) host a community-wide meeting focused on improved communication between 
community members and industry, and community members and the LEPC.   
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April 29-30, 2010: EPA conducts a comprehensive evaluation of the Mossville Public 
Water System, including the collection of water samples from well and access points 
within the system.  


 
May 14-21, 2010: EPA conducts supplemental field samples. Samples are collected from 
one residential tap, a fish tissue sample was collected from one stock pond, and passive 
soil gas samples are collected. 


 
June 30, 2010: EPA holds a conference call with community representatives to discuss 
the irregularities with the dioxin data and outlined plans to resample.  The community 
requests that EPA provide a fact sheet to the public describing the irregularities and the 
need to resample. 


 
June 2010:  EPA completes compliance inspections at Sasol, Westlake Petrochemical and 
Firestone facilities.  Inspections in the Mossville area include review for satisfaction of 
hazardous substance release and Risk Management Planning (RMP) requirements.  
Region 6 is planning increased emphasis RMP requirements and communication under 
the Clean Air Act and the Emergency Planning and Community Right to Know Act.  


 
August 2010: EPA mails a fact sheet to residents announcing the upcoming meeting to 
discuss the results of the recent Comprehensive Evaluation of the Water System and 
sampling conducted in Mossville in May and the need to re-sample.  In addition to the 
fact sheet, EPA sends letters to all residents who had samples collected from their 
property detailing the results of the April 2010 water sampling. 


 
August 16, 2010: EPA holds a meeting to discuss the preliminary results of the 
Comprehensive Evaluation of the Mossville Water System.  EPA informs the community 
that their drinking water is safe, provides an update of the Superfund Site Assessment 
process, and solicits input and invites participation. 


 
August 17-19, 2010: EPA re-samples for dioxins in Mossville, sampling soil, tap water, 
surface water and sediment. These samples will replace the dioxin samples that could not 
be used from the May sampling.  


 
August 20-21, 2010: ATSDR and EPA meet with the community, MEAN, Restore 
Explicit Symmetry to Our Ravaged Earth (RESTORE), the Bureau of Primary Care and 
Rural Health, LDHH, HRSA, and a doctor of naprapathy. The purpose of the meeting is 
to discuss options and cost for access to health care in the Mossville area.  Reasons why 
Mossville did not have a health clinic are discussed with an agreement to hold a follow-
up teleconference in September to start the process for deciding on what options should 
be pursued. This call is being coordinated by ATSDR.  In addition, EPA discusses the 
drawbacks to potential relocation of Mossville residents. 
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October 8, 2010: ATSDR organizes an Access to Health Care Teleconference with 
Mossville stakeholders to start the process for deciding on what options could be pursued 
under a plan of action for getting health care to the Mossville community. A committee is 
formed that will initiate the information/data collection effort. 
 
October 12, 2010: The United States and Louisiana lodge two consent decrees settling 
claims for the Calcasieu Estuary site under CERCLA and the Clean Water Act and 
requiring ConocoPhillips and Sasol North American to perform clean-up work of 
hazardous substances along Bayou Verdine. 
 
October 18, 2010: EPA meets with LAIA to discuss industry participation in the action 
plan. Industry committed to consider each of the elements of the plan. 
 
November 18, 2010: EPA releases “Summary of Actions” describing EPA’s actions in 
Mossville to date and focus areas for ongoing action. 





		Timeline of Government Actions

		July 1998: Calcasieu Parish (Mossville) residents meet with Deputy Regional Administrator at Region 6 Offices to discuss their concerns.

		March 1999: The first quarterly meeting between EPA and Calcasieu Parish residents.

		1999-2001: EPA begins an estuary-wide Superfund investigation that included Bayou Verdine and Bayou d’Inde.  EPA also completed detailed compliance inspections of major facilities, including public water and industrial facilities.

		September 2005: Hurricanes Katrina and Rita

		July 2006: EPA completes time-critical recovery work in Calcasieu Parish.

		October 9, 2006: LDHH site visit to determine how many residents remained in the Mossville area following the 2005 Gulf Coast Hurricanes in order to revise their communication strategy and to determine current populations’ needs.

		December 2006-January 2007: LDHH Health Educator and MEAN president and counsel discuss communication plans for Mossville and possibility of holding meetings to address residents’ concerns.

		February 13, 2007: LDHH participates in the LDEQ Office of Environmental Services’ “Listening Session” to strengthen the agencies’ working relationships with communities.  MEAN, Calcasieu League for Environmental Action Now (CLEAN) and other community...






 


 


 


 


 


 


 
The community of Mossville is situated in an 
unincorporated area near the cities of Lake Charles, 
Westlake and Sulphur, Louisiana.  The EPA has 
worked with the community of Mossville and the 
Mossville Environmental Action Now (MEAN) 
group since 1997 regarding a number of 
environmental and public health, as well as other 
environmental justice concerns in the community.  
MEAN and the Advocates for Environmental 
Human Rights (AEHR) published a report by Subra 
Company in July 2007 that criticized the work done 
by ATSDR and EPA, utilizing Toxic Release 
Inventory (TRI) data to link industrial releases to 
exposure in the Mossville community.  In May 
2009, MEAN published a health survey of 69 
individuals living in Mossville.  This report 
discusses possible links between health outcomes 
and industrial releases.   In March 2010 the Inter-
American Commission on Human Rights accepted a 
human rights complaint filed by AEHR on behalf of 
people living in Mossville, Louisiana. 


In response to concerns expressed by the Mossville 
community, the EPA committed to the following 
actions: 


 investigate the long term legacy of 
contamination;  


 conduct an assessment of Mossville’s 
drinking water system;  


 work with the state and industries to limit 
the occurrences of flaring and accidental 
releases;  


 work with the community and ATSDR to 
address health concerns, and access to health 
care; and 


 improve awareness and availability of data 
and information.  


The EPA is working with numerous community 
representatives and state and federal agencies to 
make significant strides toward completing these 
actions.   To date, the Agency: 
 


 completed a Superfund Preliminary Assess-
ment, February 2010, and collected samples 
from soil and tap water, April and August 
2010.    


 conducted a comprehensive evaluation of 
the Mossville water system, April 2010; and 
preliminary results that the water is safe to 
drink and that the water system needs up-
grading were shared with the community, 
August 2010. 


 completed Risk Management Plan inspec-
tions at PPG Industries, Inc., Conoco-
Phillips Refinery, Louisiana Pigment, Calca-
sieu Refining Company, Westlake Petro-
chemical, Sasol, and Firestone in 2010.   


 
In addition, ATSDR reached out to the community 
through a health promotion campaign.  The cam-
paign entitled, “Its All About Your Health,” was 
conducted in Mossville from March 13 – April 10, 
2010.  ATSDR also is working with the community 
to provide other consulting and educational services 
available through the American College of Medical 
Toxicology and the Health Resources and Services 
Administration (HRSA).  On August 21, 2010, 
ATSDR presented and discussed options and cost 
for access to health care with the community.     
 
EPA continues to work with the Mossville commu-
nity to honor the Agency’s commitments.  To help 
the community become healthier and more sustain-
able, the Agency created a comprehensive ap-
proach, consisting of the following four focus areas: 
 


 Improve Access to Healthcare - Develop a 
partnership with industry and Community 
Based Organizations (CBO’s) to improve 
access to health care for industrial workers 
and for the community. 


 


Summary of Actions  
Mossville Community 
Calcasieu Parish, Louisiana                 October 2010 







 


 


 Secure Safe, Clean and Viable Drinking 
Water - Develop a program to improve 
access to safe drinking water.  The Moss-
ville Comprehensive Water System Evalua-
tion uncovered some issues that require ad-
ministrative, fiscal and operational im-
provements.  For example, additional opera-
tors are needed to assist with the day to day 
operations.   


 
 Ensure Safe Air Quality - Partner with in-


dustry and the state to facilitate better com-
munications at the Local Emergency 
Planning Committee (LEPC) level and to 
perform air monitoring to document the safe 
operations of the facilities. 


 
 Determine the Sustainability of the Moss-


ville Community – Determine the interest 
and develop support for an expansion of 
green-space or a buffer zone around the in-
dustry to afford residents the opportunity to 
sell their property. 


 
EPA will review information and revise its ap-
proach from time to time, as deemed necessary, to 
ensure the community's concerns are being effec-
tively addressed through a holistic, multimedia    
approach. 
 


 
For more information… 
 
Sam Coleman, Director 
Superfund Division 
214.665.3110 or 1.800.533.3508 (toll-free) 
 
Brenda Cook, Site Assessment Manager 
U.S. EPA (6SF-TR) 
214.665.7436 or 1.800.533.3508 (toll-free) 
 
Bill Little, Community Involvement Coordinator/SEE 
U.S. EPA (6SF-VO) 
214.665.8131 or 1.800.533.3508 (toll-free) 
 
 
 


George Pettigrew 
ATSDR (6SF-T) 
214.665.8361 or 1.800.533.3508 (toll-free) 
 
Information Repository 
McNeese University 
Frazar Memorial Library 
Government Document Department/4th Floor 
4205 Ryan Street 
Lake Charles, LA  70609 
337.475.5740 
 
To have your name and address added to the Mossville 
site mailing list call 1.800.533.3508 (toll-free). 
 
For press inquiries, please contact the Region 6 Press 
Office at 214.665.2200.
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Copyright 2003 Louisiana Trial Verdicts 
 


COMEAUX V VISTA 
 


Case No. 95-6359 
 


Verdict Date: 4/13/1998 
 


 1998 LA Jury Verdicts & Sett. LEXIS 1423 
 
TOPIC: Toxic Tort 
 
RESULT: Court approved the settlement at a fairness hearing: DuPont/Conoco - $15,000,000.00 
Condea Vista - $15,000,000.00 plus 
$13,875,000.00 for property buy out about 550 pieces of property. In addition to the amount set aside for the sale 
of property, Condea Vista has agreed to pay 20% of the property value of each piece of property sold, to plaintiff 
counsel for closing costs and fees. $2.8 million for fees and costs associated with the sale of property to the com-
pany and $500,000 paid out over 10 years to the Calcasieu Parish School Board. A formula that takes into ac-
count proximity to the plant and years of residence will determine who gets what. 
 
AWARDS: TOTAL $45,000,000.00 
 
STATE: Louisiana 
 
PARISH: Calcasieu 
 
COURT: 14th JDC Div. H 
 
JUDGE: Al Gray 
 
PLAINTIFF(S): Sally Comeaux, et al 
 
DEFENDANT(S): Condea Vista Co. 
              Chris Turner 
              Mike Hayes 
              J. Paul Warner 
 
PLAINTIFF COUNSEL: Brent L. Chism 
                   Sanders Crochet & Chism LLP - Lake Charles 
                   (318) 436-0031 
  
                   Hunter W. Lundy 
                   Lundy & Davis LLP - Houston 
                   (713) 690-8949 
  
                   Matthew E. Lundy 
                   Lundy & Davis LLP - Houston 
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                   (713) 690-8949 
  
                   Perry R. Sanders Jr. 
                   Sanders Crochet & Chism LLP - Lake Charles 
                   (318) 436-0031 
 
DEFENDANT COUNSEL: Bill Narmia 
                   Attorney at Law 
  
                   Bruce Evanick 
                   Abbott Simses Album & Knister - New Orleans 
  
                   David A. Fraser 
                   Fraser Morris & Wheeler LLP - Lake Charles 
                   (318) 478-8595 
  
                   Freddie Pitcher Jr. 
                   Phelps Dunbar LLP - Baton Rouge 
                   (504) 346-0285 
  
                   Gary A. Bezet 
                   Kean Miller Hawthorne D'Armond McCowan & Jarman LLP - Baton Rouge 
                   (504) 387-0999 
  
                   Lawrence E. Abbott 
                   Abbott Simses Album & Knister - New Orleans 
  
                   Mark C. Dodart 
                   Phelps Dunbar LLP - New Orleans 
                   (504) 566-1311 
  
                   Richard Simses 
                   Abbott Simses Album & Knister - Houston 
                   (318) 433-7525 
  
                   Steven J. Levine 
                   Phelps Dunbar LLP - Baton Rouge 
                   (504) 346-0285 
 
ACCIDENT DATE/LOCATION: 12/1/1995 Mossville 
 
SUMMARY: The tiny community of Mossville settles with Condea Vista plant for $32 million for polluting area 
groundwater. The plant's previous owner, DuPont, had settled for $15 million already. 
 
PLAINTIFF CONTENTIONS: Ethylene-dichloride contamination (EDC) was discovered in 1995 under the homes of 
the tiny community of Mossville. In the early 1980s, EDC was detected in the groundwater beneath a vinyl chloride 
manufacturing process plant in the Condea Vista Plant near Lake Charles. The 2,800 residents filed suit in December 
1995 after Condea Vista announced that chemicals from its vinyl monomer plant migrated under the adjacent neigh-
borhood. 
Conoco Inc. occupied and operated the plant from 1968 1984. In 1984 a group of Conoco engineers and inventors (Vis-
ta Chemical Company) purchased the VCM (vinyl chloride) plant for 500 million dollars. The plant name was later 
changed to Condea Vista. Conocos parent company is E.I. du Pont de Nemours and Company. Condea Vista officials 
have said the sale agreement between Vista and Conoco stipulated that Conoco and DuPont would retain responsibility 
for the existing groundwater contamination that predated the sale of the facility. 
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In April 1995, less than one year after Vistas ownership, it was issued a compliance order for storage tank leaks. It was 
determined that there were a series of leaks and spills wherein tanks were not inspected and not monitored. In 1986, the 
DEQ issued an additional compliance order regarding groundwater remediation. A source of determination document 
dated from 1968 to 1986, documented the largest spills during their ownership period. Testimony from Conoco person-
nel stated an inspection of the tank farm in 1985 and 1986 found the tank bottoms to be like Swiss cheese, in addition to 
free-flowing material. Vista claimed that the majority of these spills occurred during Conocos ownership. After discov-
ery of the chemical plume, Plaintiffs alleged Conoco/DuPont stepped back in for assessment of the spill origin. 
Louisiana Department of Environmental Quality made investigation, and pursuant to a compliance order, Vista pro-
vided a source determination report of all leaks and spills dated 7/9/86. This document noted that the larger spills oc-
curred during Vistas ownership, including a 1990 10,000-gallon spill, a 1996 4700 K spill and 800-pound spill in 1997. 
Detection limits mandated by EPA and U.S. Dept. of Health states that any amount in excess of five parts per billion in 
potable water is unsafe. 
In 1985, the DEQ noted the plume was migrating westerly and again in 1986 and 1987. Vista was to implement a re-
mediation plan. Beginning in 1984, and in thirteen years time, Vista went through a number of consultants, who were to 
monitor the migration of the plume. By 1987, the EDC contamination was found at the western most boundary of the 
plant fence line. 
The cleanup effort is ongoing and involves Condea Vista, Conoco/DuPont and the State Department of Environmental 
Quality. 
Plaintiffs alleged trespass, nuisance, fear of disease, emotional distress, diminutation of property values, loss of use and 
enjoyment of property, medical monitoring and punitive damages. 
 
PLAINTIFF EXPERTS: 
Bill Mundy PhD - Economist/MIA Appraiser 
Seattle 
  
Frank Hunter - Industrial Hygienist 
  
George Gregson CPA - Forensic Accounting 
  
Larry Bankston - Real Estate Appraiser 
  
Phillip Bedient - Environmental Science 
Houston 
  
Randy Hormk - Groundwater testing 
Houston 
  
Richard Goldstein MD - Toxicology 
  
Robert Brenner - Toxicology 
 
DEFENDANT EXPERTS: 
Brent Karger - Toxicology & Risk Assessment 
Lake Charles 
  
Lewis Creswell - Process & Chemical Engineering 
Houston 
Handling, transportation and disposal of hazardous amnd toxix materials 
  
Oren W. Russell MAI - Real Estate Appraiser 
Baton Rouge (225) 344-3701 
  
Peter Ronanowsky - Regulatory Compliance 
Baton Rouge 
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Steve Larson - Hydrogeology 
Bethesda 
Ground water sampling, soil sampling and modeling 
 
TRIAL DATE: 4/13/1998 
 
TRIAL TIME: Bench Trial - 1 days 
 
POLL: No Pol







 


 


 








   
 


 
  


Tulane Environmental Law Clinic 


 


Tulane Environmental Law Clinic 


6329 Freret St., Ste. 130, New Orleans, LA 70118-6231  tel 504.865.5789 fax 504.862.8721 www.tulane.edu/~telc 


 


December 14, 2010 


 


 


Via E-mail and U.S. Mail  


Lisa Jackson, Administrator 


jackson.lisa@epa.gov 


U.S. Environmental Protection Agency 


Ariel Rios Building 


1200 Pennsylvania Avenue, NW 


Washington, DC 20460 


 


Mr. Rafael DeLeon 


deleon.rafael@epa.gov 


U.S. Environmental Protection Agency 


Office of Civil Rights 


Mail Code 1601M 


1200 Pennsylvania Avenue NW 


Washington, DC 20460 


 


Dr. Al Armendariz 


armendariz.al@epa.gov 


U.S. EPA Region 6 


1445 Ross Avenue, Suite 1200 


Mail Code: 6RA 


Dallas, TX 75202-2733 


Suzanne Murray, Regional Counsel 


murray.suzanne@epa.gov 


U.S. EPA Region 6 


1445 Ross Avenue, Suite 1200 


Mail Code: 6RC 


Dallas, TX 75202-2733 


 


RE:   Complaint for an EPA investigation into Title VI violations by the Louisiana 


Department of Environmental Quality for issues related to issuance of renewal 


permit, LAD 008086506-PC/HSWA-RN-1, to PPG Industries, Inc.  


 


Dear Administrator Jackson, Mr. DeLeon, Dr. Armendariz, and Ms. Murray: 


 


Restore Explicit Symmetry to Our Ravaged Earth (RESTORE) and the People's 


Advocate of Southwest Louisiana, through their attorneys and authorized representative, the 


Tulane Environmental Law Clinic, respectfully submit this complaint to the Office of Civil 


Rights of the U.S. Environmental Protection Agency (EPA) for an investigation into Title VI 


regulatory violations by the Louisiana Department of Environmental Quality (LDEQ).  The 


violations at issue are methods that LDEQ has applied in Calcasieu Parish, Louisiana that result 


in disproportionate impacts on African-American Louisiana residents in violation of 40 C.F.R. § 


7.35(b) & (c) (prohibiting, inter alia, a recipient of federal funding from using “criteria or 


methods of administering its program which have the effect of subjecting individuals to 


discrimination because of their race, color, national origin, or sex”). These violations have 


culminated in LDEQ’s issuance within the last 180 days of a Hazardous and Solid Waste 


Amendments corrective action renewal permit for PPG’s Lake Charles Complex that ratifies, 


continues, and extends disproportionate impacts in Calcasieu Parish. This complaint is filed 


under 40 C.F.R. § 7.120.   


 




























EPA Response to 
"Industrial Sources of Dioxin Poisoning in Mossville, Louisiana: A Report based on the 


Government's Own Data" 
By 


'Vilma Subra 


The following information is provided to address the report "lnduslrial Sources of Dioxin 
Poisoning in Mossville, Louisiana: A Report based on the Government 's Own Data" 
By Wilma Subra, (Subra Report) that has been presented and referenced on a number of 
occasions, including the National Environmental Justice Advisory Committee meeting in 
2009. This infonnation is intended to infonn and advise the reader of specific Environmental 
Protection Agency (EPA) policies, activities and accomplishments that are not addressed in 
the Subra Report. Responses by the Agency for Toxic Substances and Disease Registry 
(A TSDR) are being developed concurrently and will be provided at a later date. 


The issues from the Subra Report have been briefly summarized, and a specific response 
provided for each issue. As a result of specific requests from the community, EPA has 
committed to a number of additional actions not previously discussed. Each of the issues is 
addressed in more detai l in the responses to issues. These include: 


• Performing a Preliminary Assessment and Site Inspection (P AlSI) to detennine if 
future Superfund action is appropriate 


• Emergency sampling of drinking water 
• Providing the community with a comprehensive list of EPA activities that are 


completed or ongoing 
• Keeping the lines of communication open between EPA and the community 


ISSUE: Is there a direct link to the types of dioxin found in Mossville residents' blood 
and the types of dioxin released by Georgia Gulf! 


RESPONSE: The "Industrial Sources of Dioxin Poisoning in Mossville, Louisiana: A 
Report based on the Government's Own Data" by Wilma Subra suggests an association 
between the types of dioxins found in Mossville residents' blood and the dioxins released by 
Georgia Gulf. It is difficult to identify a single source of a chemical from these types of 
associations. In this case, the association of residents ' blood to a single source is made even 
more difficult due to the fact that these same types of dioxins are typ ically found in people 
living throughout the United States. The A TSDR found that the type and distribution of 
dioxins in Mossville residents' blood is similar to other residents in the Ca1casieu area as 
well as the residents of Lafayette and from blood samples collected across the U.s. 
However, EPA Region 6 is working with the EPA Office of Research and Development to 
provide a scient ific evaluation of the linkage suggested in the report. 


ISSUE: The Subra report claims that dioxins in soils, indoor dust and attic dust exceed 
EPA cleanup goals by 2 to 230 times. 
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T
he EPA’s FY 2011–2015 Strategic Plan provides a blueprint for accomplishing our priorities for the next five 
years. This plan presents five strategic goals for advancing our environmental and human-health mission out-
comes, accompanied by five cross-cutting fundamental strategies that seek to focus the EPA’s work to meet 
the growing environmental protection needs of the day. To follow the Administration’s focus on strengthen-


ing programs and achieving results, the EPA is implementing near-term Priority Goals that serve as key indicators of 
progress toward our five strategic goals. We will continue to affirm the core values of science, transparency and the 
rule of law in addressing these priorities. These are the most urgent issues we must confront through 2015. 


As we prepared this strategic plan, we also were responding to one of the nation’s worst environmental disas-
ters, the Deepwater Horizon BP oil spill, which seriously affected the ecological and economic health of the 
Gulf Coast’s communities. A sustained, effective recovery and restoration effort will require significant commit-
ments of resources, scientific and technical expertise and coordination with a range of partners in the months 
and years ahead. This strategic plan offers a solid foundation for the EPA’s long-term response to the impacts 
of the BP oil spill. As President Obama has said, our government will do “everything in our power to protect 
our natural resources, compensate those who have been harmed, rebuild what has been damaged, and help 
this region persevere like it has done so many times before.” The EPA will work tirelessly to address the environ-
mental and human-health effects and set the Gulf Coast on the path to recovery. 


The EPA’s Strategic Goals


Taking Action on Climate Change and Improving Air Quality: America’s communities face serious health 
and environmental challenges from air pollution and the growing effects of climate change. During my first year 
as Administrator, the EPA finalized an endangerment finding on greenhouse gases, proposed the first national 
rules to reduce greenhouse-gas emissions under the Clean Air Act and initiated a national reporting system for 
greenhouse-gas emissions. All of these advances signaled historic progress in the fight against climate change. 
Climate change must be considered and integrated into all aspects of our work. While the EPA stands ready to 
help Congress craft strong, science-based climate legislation that addresses the spectrum of issues, we will assess 
and develop regulatory tools as warranted under law using the authority of the Clean Air Act. 


Message from  
the Administrator
Since beginning my tenure as Administrator of the U.S. Environ-
mental Protection Agency, I have been challenged by the difficult 
issues we face and inspired by the talent and dedication of our 
extraordinary work force. There is no doubt the EPA is on the job. 
We have made exceptional progress in protecting the environ-
ment of America’s communities and restoring the trust of the American people. And we have made 
a number of historic environmental advances along the way. The year 2010 marks the EPA’s 40th 
anniversary. It is a moment of celebration but also a time when we face some of the most complex 
and far-reaching environmental challenges in the history of the EPA, our nation and our planet. It is 
critical that we work harder and look further ahead.



http://www.goals.performance.gov/

http://www.epa.gov/bpspill/

http://www.epa.gov/climatechange/endangerment.html

http://www.epa.gov/climatechange/initiatives/index.html

http://www.epa.gov/climatechange/emissions/ghgrulemaking.html

http://www.epa.gov/bpspill
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We have strengthened the ambient air-quality standards for nitrogen dioxide and sulfur dioxide and proposed 
stronger standards for ozone, which will help millions of Americans breathe easier and lead healthier lives. 
We also are developing a comprehensive strategy for a cleaner and more efficient power sector, with strong 
and achievable emission-reduction goals for sulfur dioxide, nitrogen oxide, mercury and other air toxics. 
Strengthening the ambient air-quality standards consistent with the latest scientific information and gaining 
additional reductions in air toxics from a range of industrial facilities will significantly improve air quality and 
reduce risks to communities across the country. Improved monitoring, timely and thorough permitting and 
vigorous enforcement are our key tools for air-quality improvement. 


Protecting America’s Waters: Despite considerable progress, America’s waters remain imperiled. From 
nutrient loadings and stormwater runoff to invasive species and drinking-water contaminants, water quality 
and enforcement programs face complex challenges that demand both traditional and innovative strategies. 
We will work hand-in-hand with states and tribes to develop nutrient limits and intensify our work to restore 
and protect the quality of the nation’s streams, rivers, lakes, bays, oceans and aquifers. The EPA also will use its 
authority to protect and restore threatened natural treasures such as the Great Lakes, the Chesapeake Bay and 
the Gulf of Mexico; to address our neglected urban rivers; to ensure safe drinking water; and to reduce pollu-
tion from nonpoint and industrial dischargers. We will initiate measures to address post-construction runoff, 
water-quality impairments from surface mining and drinking-water contamination. 


Cleaning Up Communities and Advancing Sustainable Development: Using all the tools at our disposal, 
including targeted enforcement and compliance efforts, the EPA will continue to make our communities safer 
and healthier. We are accelerating these efforts through our Superfund program to confront significant local envi-
ronmental challenges. The collapse of a coal-ash impoundment in Kingston, Tenn., focused the EPA’s attention on 
how these disposal facilities are managed nationwide. In response, the EPA proposed options for the nation’s first 
rules to address the risks from the disposal of coal ash generated by coal-fired power plants. By maximizing the 
potential of our brownfields program to spur environmental cleanups and by fostering stronger partnerships with 
stakeholders affected by our cleanups, we are moving toward our goal of building sustainable, healthy, economi-
cally vibrant communities. And by strengthening our work with tribal communities, we are advancing our efforts 
to build environmental-management capacity and program implementation in Indian country.


Ensuring the Safety of Chemicals and Preventing Pollution: One of our highest priorities is ensuring the 
safety of the chemicals that make up the building blocks of modern society. Increasingly, the chemicals used 
to make our products, build our homes and support our way of life end up in the environment and in our 
bodies. Last year, the Administration announced principles for modernizing the more than 30-year-old Toxic 
Substances Control Act, under which we assess and regulate chemicals. To move forward and to make long-
overdue progress, we are shifting our focus to filling in critical missing information on the chemicals most widely 
produced and used in commerce and addressing chemicals that pose unreasonable risk to the environment or 
human health. Pending legislative action by Congress, the EPA is strengthening its chemical safety program by 
coordinating with appropriate federal agencies to maximize use of current TSCA authorities, supported by the 
best available science, to aggressively assess and manage the risks of chemicals used in consumer products, the 
workplace and the environment. Additionally, under the Federal Insecticide, Fungicide, and Rodenticide Act, the 
EPA and the states register or license pesticides for use in the U.S. The EPA also is taking steps to increase trans-
parency and public access to TSCA-related chemical information, committing to review and, where appropriate, 
to challenge and declassify Confidential Business Information claims for hundreds of annual new submissions 
and more than 20,000 previous submissions through FY 2015. By encouraging pollution prevention, we will 
promote the use of safer chemical alternatives, implement conservation techniques, promote efficient reuse of 
materials and better align the chemical-production processes with the principles of green chemistry. 


Enforcing Environmental Laws: Effective, consistent enforcement is critical to achieving the human-health 
and environmental benefits expected from our environmental laws. The EPA, through the rule of law, will 



http://www.epa.gov/air/nitrogenoxides/

http://www.epa.gov/air/sulfurdioxide/

http://www.epa.gov/air/ozonepollution

http://www.epa.gov/ttn/atw/allabout.html

http://www.epa.gov/greatlakes/

http://www.epa.gov/superfund

http://www.epa.gov/region04/kingston/summary.html

http://www.epa.gov/brownfields

http://www.epa.gov/tribal

http://www.epa.gov/compliance/civil/tsca/tscaenfstatreq.html

http://www.epa.gov/compliance/civil/tsca/tscaenfstatreq.html

http://www.epa.gov/compliance/civil/fifra/fifraenfstatreq.html

http://www.epa.gov/compliance/civil/tsca/tscaenfstatreq.html

http://epa.gov/compliance/

http://www.chesapeakebay.net
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ensure compliance with environmental requirements and, as warranted, will employ vigorous and targeted 
civil and criminal enforcement. We will achieve significant environmental results by focusing our efforts on the 
most serious water, air and chemical hazards and by working closely with states and tribes. We will protect the 
public by criminally prosecuting willful, intentional and serious violations of federal environmental laws.


The EPA’s Cross-Cutting Fundamental Strategies


As a companion to our strategic goals, which chart the Agency’s direction for achieving mission results during 
the next five years, the EPA’s five cross-cutting fundamental strategies set explicit expectations for changing the 
way we approach our work. These five strategies will inform the work of every program and regional office and 
help us meet the challenges we face today. 


Expanding the Conversation on Environmentalism: Every American has a stake in clean air and water, 
chemical safety, restoring contaminated industrial and mining sites and strong enforcement of environmental 
statutes. Every community must be part of the conversation. We will take broad steps to expand the conver-
sation on environmentalism to communities across America, building capacity, increasing transparency and 
listening to the public. We will engage citizens to hear all the voices that must be part of our nation’s dialogue 
on environmental issues. 


Working for Environmental Justice and Children’s Health: We will work alongside entities that bear 
important responsibilities for the day-to-day mission of environmental protection and strengthen oversight to 
ensure programs are consistently delivered nationwide. We will use a variety of approaches, including regula-
tions, enforcement, research, community-based programs and outreach to protect children and low-income, 
minority and tribal populations disproportionately impacted by environmental and human-health hazards. 


Advancing Science, Research and Technological Innovation: The EPA will advance the scientific 
research and technological innovation that is essential to enhancing our ability to protect human health and 
the environment. 


Strengthening State, Tribal and International Partnerships: We will strengthen partnerships with states, 
tribes and the international community. Hand-in-hand with these partnership efforts and inclusive environ-
mentalism, we will address pollution problems and protect human health.


Strengthening the EPA’s Work Force and Capabilities: We will adopt improved, innovative and creative 
management approaches and exemplify stewardship, transparency and accountability in addressing increas-
ingly complex environmental and human-health challenges. We will foster a culture of excellence and provide 
the infrastructure, technology, training and tools to support a talented, diverse, and highly motivated work 
force that supports the Administration’s human capital and acquisition priorities. 


Forty years after the birth of the EPA, we have a rare opportunity to spark a new era of environmental and 
human-health protection. The American people and countries around the world look to us for leadership. It is 
up to us to embrace this moment, so our children and grandchildren can have a cleaner, healthier future. We 
will face new challenges, new opportunities and new possibilities for achieving our vision of a cleaner, greener 
and more sustainable environment. I have tremendous confidence in the talent and spirit of our work force, 
and I know we will meet our challenges head-on, as One EPA. Fueled by our energy, our ideas, and our passion, 
this strategic plan will help guide our path to success.


Lisa P. Jackson



http://www.epa.gov/lawsregs/laws/index.html

http://www.epa.gov/compliance/environmentaljustice/index.html
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Recent events in the Gulf Coast region and 
elsewhere have brought to the forefront how 
much we value our environment. Our homes, 
our livelihoods, our health and that of our 
children depend on clean water to drink, 
clean air to breathe, and healthy ecosystems 
that produce our food and the raw materials 
that support modern life. The U.S. Environmental Protection Agency (EPA) and its mission to protect 
human health and the environment have never been more vital than they are today. 


T
he Fiscal Year (FY) 2011–2015 EPA Strategic 
Plan responds to this increasing degree of 
environmental awareness and the challenges 
that lie ahead.1 We have created a stream-


lined, executive-level Plan that sets the Agency’s 
direction, advances the Administrator’s priorities, and 
will be used routinely by the Agency’s senior leader-
ship as a management tool. We have sharpened 
our strategic goals and objectives and offer a more 
focused set of strategic measures to better inform 
our understanding of progress and challenges alike 
in managing our programs. We intend to pursue 
these goals and objectives as One EPA, through 
meaningful collaboration across the Agency. Our new 
cross-cutting fundamental strategies are directed at 
refocusing and tangibly changing the way we carry 
out our work. We anticipate that this new approach 
will foster a renewed commitment to accountability, 
transparency, and inclusion. 


Our five strategic goals represent a simplified and 
meaningful approach to our work and reflect 
the results we hope to achieve on behalf of the 
American people:


✦✦ Goal 1: Taking Action on Climate Change and 
Improving Air Quality


✦✦ Goal 2: Protecting America’s Waters


✦✦ Goal 3: Cleaning Up Communities and  
Advancing Sustainable Development


✦✦ Goal 4: Ensuring the Safety of Chemicals and 
Preventing Pollution


✦✦ Goal 5: Enforcing Environmental Laws


To achieve the long-term goals and associated 
objectives and strategic measures set out in this 
Plan, we will track progress through annual per-
formance measures, which are presented in EPA’s 
Annual Performance Plans and Budgets. We will 
report on our performance against these annual 
measures in our Annual Performance Reports, and 
use this performance information as we establish 
priorities, develop future budget submissions, and 
manage programs. Additionally, EPA reports on High 
Priority Performance Goals (Priority Goals), a new 
component of this Administration’s performance 
management framework. Priority Goals are specific, 
measurable, ambitious, near-term targets that align 
with our long-term strategic measures and annual 
measures. The Priority Goals communicate the per-
formance improvements we will accomplish relative 
to our priorities using existing legislative authority 
and resources. The Priority Goals constitute 18- to 
24-month operational targets the Agency will work 
to accomplish, distinguishing the Priority Goals from 
the longer-term measures. This process will come 
full circle as we evaluate these performance data to 
develop future Strategic Plans.


Our measures for the FY 2011–2015 EPA Strategic 
Plan draw upon some of the indicators contained in 


Introduction



http://www.goals.performance.gov/

http://www.goals.performance.gov/

http://www.goals.performance.gov/

http://www.goals.performance.gov/

http://www.epa.gov/performance/





5


EPA’s 2008 Report on the Environment 
(ROE).2 The indicators help us to 
monitor trends in environmental 
conditions and environmental influ-
ences on human health. Our efforts 
to develop the report and regularly 
update the indicators have advanced 
our performance measurement work 
by bringing together existing and new 
analytical information on the environ-
ment and human health.


During the five-year horizon of 
this Plan, we know that we will 
face unanticipated challenges and 
opportunities that will affect our 
ability to achieve our objectives and 
the specific measurable results that 
we have described. In particular, we 
recognize that numerous entities vital 
to our success—federal3, state, tribal, 
and local governments, and cooperat-
ing partners and stakeholders—are 
operating under resource constraints 
that could impede our joint progress. 
This Plan provides the framework to 
address these challenges and make 
necessary adjustments. 


This FY 2011–2015 EPA Strategic Plan 
sets forth our vision and commitment 
to preserve the environment for future 
generations and to protect human 
health in the places where people live, 
work, learn, and play. It is our hope 
that you will join us as we undertake 
the important work that lies ahead.


End Notes: 


1 The Fiscal Year 2011–2015 EPA Strategic Plan covers the timeframe from October 1, 2010 through September 30, 2015 unless 
otherwise noted.


2 EPA electronic Report on the Environment is available at http://www.epa.gov/roe.


3 Federal entities with whom we expect continued cooperation or coordination for EPA’s five strategic goals include: Agriculture, 
Army Corps of Engineers, Commerce, Consumer Product Safety Commission, Defense, Education, Energy, Federal Emergency 
Management Agency, General Services Administration, Health and Human Services, Homeland Security, Housing and Urban 
Development, Interior, Justice, Labor, National Aeronautics and Space Administration, National Science Foundation, Nuclear 
Regulatory Commission, Small Business Administration, State, Transportation, Treasury, Tennessee Valley Authority, U.S. Agency 
for International Development, and U.S. Trade Representative.


Consultation Efforts
The Government Performance and Results Act of 1993 
directs all federal departments and agencies to consult 
with parties interested in or likely to be affected by a stra-
tegic plan. Consultation with EPA’s federal, state, local, and 
tribal government partners and our many stakeholders is 
an integral part of the Agency’s strategic planning process. 
To that end, EPA:


• Engaged with key partners and co-regulators through-
out the effort to develop the Draft Plan. 


• Significantly expanded our outreach efforts for public 
review of the Draft FY 2011–2015 EPA Strategic Plan 
to enhance transparency and inclusion. We issued, 
for the first time, a news release in both English and 
Spanish and a Federal Register Notice and used 
www.regulations.gov to encourage feedback on the 
Draft Plan. 


• Sent notification letters to over 800 organizations and 
individuals to request input. These entities included 
leaders of the Agency’s Congressional authorizing 
and appropriations committees; states and state 
associations; all federally-recognized tribes; tribal 
organizations; local government representatives; other 
federal agencies; public health organizations; environ-
mental, public interest, and public policy groups; and 
representatives of the regulated community. 


• Established an on-line discussion forum to engage 
with the public on implementing the cross-cutting 
fundamental strategies to tangibly change the way 
we work. Comments received through the discus-
sion forum can be viewed at https://blog.epa.gov/
strategicplan.


Our efforts to significantly expand our outreach for public 
review of the Draft Plan resulted in over 500 public com-
ments, compared to approximately 50 public comments 
for prior Draft Strategic Plans. 



s:\oppt outreach.ju\2010\General Brochure-Spanish

http://www.regulations.gov

https://blog.epa.gov/strategicplan

https://blog.epa.gov/strategicplan

http://www.epa.gov/roe/
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C
limate change poses risks to human 
health, the environment, cultural 
resources, the economy, and quality of 
life.1 These changes are expected to create 


further challenges to protecting human health and 
welfare. Many effects of climate change are already 
evident and will persist into the future regardless of 
future levels of greenhouse gas (GHG) emissions. 
Potential climate change impacts may include, for 
example, increased smog levels in many regions of 
the country, making it more difficult to attain or 
maintain clean air. A rise in sea level or increased 
precipitation intensity may increase flooding, 
which would affect water quality, as large volumes 
of water can transport contaminants and overload 
storm and wastewater systems. In order to protect 
human health and the environment, EPA must 
recognize and consider the challenge a changing 
climate poses to the environment. 


Since passage of the Clean Air Act Amendments in 
1990, nationwide air quality has improved signifi-
cantly.2 Despite this progress, about 127 million 
Americans lived in counties that did not meet air 
quality standards for at least one pollutant in 2008. 
Long-term exposure to air pollution can cause 
cancer and damage to the immune, neurological, 
reproductive, cardiovascular, and respiratory systems.3 
Because people spend much of their lives indoors, the 
quality of indoor air is also a major concern. Twenty 
percent of the population spends the day indoors in 


elementary and secondary schools, where problems 
with leaky roofs and with heating, ventilation, and 
air conditioning systems can trigger a host of health 
problems, including asthma and allergies. Exposure to 
indoor radon is responsible for an estimated 20,000 
premature lung cancer deaths each year.4


Reduce greenhouse gas emissions and develop adaptation strategies  
to address climate change, and protect and improve air quality.


Goal 1: Taking 
Action on Climate 
Change and 
Improving Air Quality


Objectives: 
• Address Climate Change. Reduce the 


threats posed by climate change by 
reducing greenhouse gas emissions and 
taking actions that help communities and 
ecosystems become more resilient to the 
effects of climate change.


• Improve Air Quality. Achieve and maintain 
health-based air pollution standards and 
reduce risk from toxic air pollutants and 
indoor air contaminants.


• Restore the Ozone Layer. Restore the 
earth’s stratospheric ozone layer and 
protect the public from the harmful effects 
of ultraviolet (UV) radiation.


• Reduce Unnecessary Exposure to 
Radiation. Minimize unnecessary releases 
of radiation and be prepared to minimize 
impacts should unwanted releases occur.


Strategic Measures associated with this Goal 
are on pages 43 through 45.



http://www.epa.gov/climatechange/indicators.html

http://www.epa.gov/climatechange/emissions/usinventoryreport.html

http://www.epa.gov/glo/pdfs/smog.pdf

http://epa.gov/climatechange/effects/coastal/slrreports.html

http://www.epa.gov/climatechange/effects/water/quality.html

http://www.epa.gov/air/caa/

http://epa.gov/airquality/greenbk/

http://www.epa.gov/asthma/

http://www.epa.gov/radon
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Reduce GHG Emissions and 
Develop Adaptation Strategies to 
Address Climate Change


EPA’s strategies to address climate change support the 
President’s GHG emissions reduction goals. EPA and 
its partners will reduce GHG emissions domestically 
and internationally through cost-effective, volun-
tary programs while pursuing additional regulatory 
actions as needed. Our efforts include: 


✦✦ Developing and implementing a national system 
for reporting GHG emissions. (Implementing 
the mandatory GHG reporting rule is one of the 
Agency’s Priority Goals.)5


✦✦ Issuing new standards to reduce emissions from 
cars and light-duty trucks for model years 2012 
through 2016, extending that program to model 
year 2017 and beyond, and creating a similar 
program to reduce GHGs from medium- and 
heavy-duty trucks for model years 2014–2018. 
(Implementing the light-duty GHG rule is one of 
the Agency’s Priority Goals.)6 


✦✦ Developing standards to reduce GHG emis-
sions from nonroad sources such as marine and 
aircraft and land-based nonroad equipment and 
locomotives.


✦✦ Implementing permitting requirements for 
facilities that emit large amounts of GHGs to 
encourage design and construction of more 
efficient and advanced processes that will con-
tribute to a clean energy economy.


✦✦ Implementing refocused voluntary programs 
that maximize GHG reductions through the 
greater use of energy-efficient technologies, 
products, and practices, and promoting energy 
and transportation policies that benefit the 
environment and human health.


✦✦ Collaborating with state, local, and tribal gov-
ernments on regulatory and policy initiatives, 
technical assistance, and voluntary programs 
related to climate change mitigation and adaption.


✦✦ Collaborating with countries and other interna-
tional partners to reduce methane emissions and 


deliver clean energy to markets around the world 
through the Global Methane Initiative.


✦✦ Developing a comprehensive report to Congress 
on black carbon that will provide a foundation 
for evaluating future approaches to black carbon 
mitigation.


✦✦ Pursuing a sustainable, life-cycle approach to 
managing materials.


✦✦ Identifying and assessing substitute chemical and 
ozone-depleting substances and processes for 
their global-warming potential.


✦✦ Educating the public about climate change and 
actions people can take to reduce GHG emissions.


Adaptation initiatives aim to increase the resilience 
of communities and ecosystems to climate change 
by increasing their ability to anticipate, prepare 
for, respond to, and recover from the impacts of 
climate change. Many of the outcomes EPA is work-
ing to attain are sensitive to weather and climate. 
Consequently, every action EPA takes, including pro-
mulgating regulations and implementing programs, 
should take these fluctuations into consideration. 
For example, EPA models the ways in which weather 
affects air quality when it develops air quality stan-
dards, and cannot assume that climate is constant, an 
assumption typically made in the rulemaking process.


EPA must adapt and plan for future changes in 
climate, work with state, tribal, and local partners, and 
continue to collaborate with the U.S. Global Change 
Research Program and the Interagency Task Force 
on Climate Change Adaptation.7 The Agency must 
incorporate the anticipated, unprecedented changes 
in climate into its programs and rules, drawing on 
the critical information and tools provided by EPA 
researchers, to continue to fulfill statutory, regulatory, 
and programmatic requirements.


Improve Air Quality


Taking into account the most current health effects 
research findings8, EPA recently completed new, more 
health-protective standards for lead, sulfur dioxide, 
and nitrogen dioxide. We are in the process of 
reviewing the ozone, particulate matter, and carbon 
monoxide standards. Over the next five years, we will 



http://www.goals.performance.gov/

http://www.goals.performance.gov/

http://www.whitehouse.gov/the-press-office/president-obama-sets-greenhouse-gas-emissions-reduction-target-federal-operations

http://www.epa.gov/climatechange/emissions/ghgrulemaking.html

http://www.epa.gov/oms/climate/regulations.htm#1-2

http://www.epa.gov/methanetomarkets/

http://www.epa.gov/highgwp/links.html#black

http://www.epa.gov/ozone/science/ods/index.html

http://www.epa.gov/climatechange/effects/adaptation.html

http://www.usgcrp.gov/usgcrp/default.php

http://www.whitehouse.gov/administration/eop/ceq/initiatives/adaptation

http://www.epa.gov/ttn/naaqs/

http://www.epa.gov/airquality/lead/

http://www.epa.gov/airquality/nitrogenoxides

http://www.epa.gov/airquality/sulfurdioxide

http://www.epa.gov/groundlevelozone/

http://www.epa.gov/pm/

http://www.epa.gov/airquality/urbanair/co/

http://www.epa.gov/oms/climate/regulations.htm#1-1

http://www.epa.gov/nonroad/

http://www.epa.gov/air/oaqps/permits/

http://www.epa.gov/air/nsr/

http://www.epa.gov/climatechange/wycd/index.html

http://www.epa.gov/epawaste/inforesources/pubs/vision.htm
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work with states and tribes to develop and imple-
ment plans to achieve and maintain these standards. 
Our research provides the tools and information 
necessary for EPA, states, and tribes to implement air 
quality standards and controls. 


In 2011, we expect to complete and begin imple-
menting a rule to replace the Clean Air Interstate 
Rule that was remanded to us by the courts in 2008. 
Strengthening the standards and decreasing the emis-
sions that contribute to interstate transport of air 
pollution will help many areas of the country attain 
the standards and achieve significant improvements 
in human health. As we implement the standards, we 
will do so in a way that protects disproportionately-
impacted low-income and minority communities. 
We are also 
working with 
partners and 
stakeholders 
to improve 
the overall 
air quality 
management 
system and 
to address 
air quality 
challenges 
expected over 
the next 10 to 
20 years. These 
efforts include 
improving the 
state imple-
mentation plan 
approval process, implementing a national training 
strategy, and developing effective air quality strategies 
that address multiple pollutants and consider the 
interplay between air quality and factors such as land 
use, energy, transportation, and climate.


We will address emissions from vehicles, engines, and 
fuels through an integrated strategy that combines 
regulatory approaches that take advantage of tech-
nological advances and cleaner fuels with voluntary 
programs that reduce vehicle, engine, and equipment 
activity and emissions. We are working with refiners, 
renewable fuel producers, and others to implement 
regulations to increase the amount of renewable fuel 


blended into gasoline. Through the National Clean 
Diesel Campaign, we support diesel emission reduc-
tions that can be achieved through such actions as 
switching to cleaner fuels; engine retrofit, repair, and 
replacement; and idle reduction.


Air toxics are both widespread and community-
specific. They are emitted by large industry, small 
businesses, motor vehicles, and many other 
common activities. While certain chemicals are 
ubiquitous throughout the country, in some areas 
of concentrated industrial and/or mobile source 
activity, concentrations may be significantly greater. 
EPA will continue to set and enforce control 
technology-based air toxics emissions standards and, 
where needed, amend those standards to address 


residual risk 
and technology 
advancements. 


EPA is develop-
ing a strategy 
aimed at reduc-
ing toxic air 
pollution 
from station-
ary sources in 
a way that 
targets priority 
categories of 
sources, reduces 
pollution in 
communities, 
utilizes a more 
cost-effective 
‘sector-based’ 


approach, and provides tools to help communities 
and other stakeholders participate in rulemaking. 
These priority categories include petroleum refin-
ing, iron and steel, chemical manufacturing, utilities, 
non-utility boilers, oil and gas, and Portland cement. 
As part of this strategy, EPA will take advantage of 
the natural overlap of certain air toxics and criteria 
pollutant rules and coordinate the development and 
implementation of Maximum Achievable Control 
Technology (MACT) and New Source Performance 
Standards (NSPS) where it makes sense. Often, there 
are opportunities to control air toxic and criteria 
pollutants together. By coordinating MACT standard 



http://www.epa.gov/otaq/fuels/renewablefuels/index.htm

http://www.epa.gov/cleandiesel/

http://www.epa.gov/ttn/atw/allabout.html

http://www.epa.gov/airtransport/

http://www.epa.gov/air/urbanair/sipstatus/overview.html

http://www.epa.gov/otaq/voluntary.htm

http://www.epa.gov/ttn/atw/eparules.html

http://www.epa.gov/ttn/atw/eparules.html

http://www.epa.gov/ttn/atw/eparules.html

http://www.epa.gov/ttn/atw/eparules.html
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development for specific source categories with 
other rulemaking efforts, EPA can substantially reduce 
the resources needed to develop standards; provide 
more certainty and lower cost for industry; simplify 
implementation for states, local, and tribal agencies; 
and, enhance cost-effective regulatory approaches. 


Along with these regulatory efforts, EPA has a wide 
range of voluntary efforts to reduce emissions, 
including programs to reduce multi-media and 
cumulative risks. Through data from our national 
toxics monitoring network and from national and 
local assessments, we are able to better characterize 
risks and assess priorities. We work with state and 
local agencies, tribes, schools, and community groups 
to identify communities where air toxics pollution is 
occurring at unsafe levels and aggressively take action 
to reduce air toxics pollution within those areas.


Often the people most exposed to air pollutants are 
those most susceptible to the effects—the young, the 
elderly, and the chronically ill. To improve indoor air 
quality, EPA deploys programs that educate the public 
about indoor air quality concerns, including radon, and 
promotes public action to reduce potential risks in 
homes, schools, and workplaces. EPA also collaborates 
with state and tribal organizations, environmental 
and public health officials, housing and building 
organizations, school personnel who manage school 
environments, and health care providers, who treat 
children prone to or suffering disproportionately from 
asthma. The focus of these efforts is to support com-
munities’ efforts to address indoor air quality health 
risks. We also provide policy and technical support 
and financially assist states and tribes in developing 
and implementing effective radon programs.


Restore the Ozone Layer


EPA will implement programs that reduce and 
control ozone-depleting substances (ODS), enforce 
rules on their production, import, and emission, 
and facilitate the transition to substitutes that 
reduce GHG emissions and save energy. We will 
continue partnership programs that minimize the 
release of ODS and programs that educate the 
public about the importance of protection from 
ultra-violet radiation.


Reduce Unnecessary Exposure  
to Radiation


Recognizing the potential hazards of radiation, 
Congress charged EPA with the primary responsibil-
ity for protecting people and the environment from 
harmful and avoidable exposures. In fulfilling this 
responsibility, we will review and update our radia-
tion protection regulations and guidance, operate the 
national radiation monitoring system, maintain radio-
logical emergency response capabilities, oversee the 
disposal of radioactive waste at the Waste Isolation 
Pilot Plant, inspect waste generator facilities, and 
evaluate compliance with applicable environmental 
laws and regulations.


Applied Research


EPA’s research efforts will focus on a number of air 
quality and climate areas over the next several years. 
In particular, EPA will:


✦✦ Conduct integrated science assessments of 
criteria air pollutants and provide new data and 
approaches for improving these assessments;


✦✦ Improve inventory and risk information to better 
inform Agency actions relative to air toxics;


✦✦ Promote resilience and adaptation by connecting 
air quality, water quality, and land use managers 
with climate change information and decision-
support tools;


✦✦ Promote systems research and life-cycle analy-
sis in analyzing the health and environmental 
impacts of energy production and operation, 
including biofuels; and, 


✦✦ Investigate the influence of climate change on 
clean air, as well as the impacts of emissions from 
low-carbon fuels in transportation.



http://www.epa.gov/air/partnership.html

http://www.epa.gov/ttn/atw/natamain/

http://www.epa.gov/iaq

http://www.epa.gov/radon/index.html

http://www.epa.gov/asthma/index.html

http://www.epa.gov/ozone/science/index.html

http://www.epa.gov/sunwise/uvandhealth.html

http://www.epa.gov/radiation/rert/monitoring.html

http://www.epa.gov/radiation/wipp/index.html

http://www.epa.gov/ozone/partnerships/

http://www.epa.gov/rpdweb00/basic/index.html

http://www.epa.gov/radiation/emergency-response-overview.html





10


End Notes:


1 Thomas R. Karl, Jerry M. Melillo, and Thomas C. Peterson (eds.). 2009. Global Climate Change Impacts in the United States (New 
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ant with policies protecting confidential business information (CBI).
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tation of regulations designed to reduce the GHG emissions from light-duty vehicles sold in the U.S. starting with model year 2012.
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the White House Council on Environmental Quality, the Office of Science and Technology Policy, and the National Oceanic and 
Atmospheric Administration initiated the Interagency Climate Change Adaptation Task Force. When the President signed the 
Executive Order on Federal Leadership in Environmental, Energy, and Economic Performance in October 2009, he called on the 
Task Force to develop federal recommendations for adapting to climate change impacts both domestically and internationally.
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T
he nation’s water resources are the life-
blood of our communities, supporting our 
economy and way of life. Across most of 
our country, we enjoy and depend upon 


reliable sources of clean and safe water. Several 
decades ago, however, many of our drinking 
water systems provided water to the tap with 
very limited treatment. Drinking water was often 
the cause of illnesses linked to microbiological 
and other contaminants. Many of our surface 
waters would not have met today’s water quality 
standards. Some of the nation’s rivers were open 
sewers, posing health risks, and many waterbodies 
were so polluted that safe swimming, fishing, and 
recreation were not possible.


We have made significant progress since enactment 
of the landmark Clean Water Act and Safe Drinking 
Water Act almost 40 years ago. Today, the enhanced 
quality of our surface waters and the greater safety 
of our drinking water are testaments to decades of 
environmental protection and investment, but seri-
ous challenges remain. Small drinking water systems 
are particularly challenged by the need to improve 
infrastructure and develop the capacity to meet new 
and existing standards. Tens of thousands of homes, 
primarily in tribal and disadvantaged communities 
and the territories, still lack access to basic sanitation 
and drinking water. The rate at which new waters are 
listed for water quality impairments exceeds the pace 
at which restored waters are removed from the list. 


Pollution discharged from industrial, municipal, 
agricultural, and stormwater sources continue to be 
causes of water quality problems, but other signifi-
cant contributors include loss of habitat and habitat 
fragmentation, hydrologic alteration, the spread of 
invasive species, and climate change. For many years, 
nonpoint source pollution—principally nitrogen, 
phosphorus, and sediments—has been recognized 
as the largest remaining impediment to improving 
water quality. Recent national surveys have found that 
our waters are stressed by nutrient pollution, excess 
sedimentation, and degradation of shoreline vegeta-
tion, which affect upwards of 50 percent of our lakes 
and streams.1 Climate change will compound these 


Objectives: 
• Protect Human Health. Reduce human 


exposure to contaminants in drinking 
water, fish and shellfish, and recreational 
waters, including protecting source 
waters. 


• Protect and Restore Watersheds and 
Aquatic Ecosystems. Protect the quality 
of rivers, lakes, streams, and wetlands 
on a watershed basis, and protect urban, 
coastal, and ocean waters. 


Strategic Measures associated with this Goal 
are on pages 46 through 48.


Protect and restore our waters to ensure that drinking water  
is safe, and that aquatic ecosystems sustain fish, plants and  


wildlife, and economic, recreational, and subsistence activities.


Goal 2: Protecting 
America’s Waters



http://www.epa.gov/lawsregs/laws/cwa.html

http://water.epa.gov/lawsregs/rulesregs/sdwa/index.cfm

http://water.epa.gov/lawsregs/lawsguidance/cwa/tmdl/index.cfm

http://www.epa.gov/nps
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problems, highlighting the urgency to evaluate with 
our partners options for protecting infrastructure, con-
serving water, reducing energy use, adopting “green” 
infrastructure and watershed-based practices, and 
improving the resilience of infrastructural and natural 
systems, including utilities, watersheds, and estuaries.2


Over the next five years, EPA will work with states, 
territories, and tribes to safeguard human health, 
make America’s water systems sustainable and secure, 
strengthen the protection of our aquatic ecosystems, 
improve watershed-based approaches, focus efforts 
in key geographic areas3, and take action on climate 
change. EPA has established two Priority Goals for 
the revision of drinking water standards to strengthen 
public health protection4 
and the development of 
state watershed implemen-
tation plans in support of 
the Chesapeake Bay total 
maximum daily load called 
for in the Chesapeake Bay 
Protection and Restoration 
Executive Order.5 Working 
with our partners, the 
Agency’s effort to protect 
our waters is aimed at two 
objectives—protecting 
human health and protecting 
and restoring watersheds and 
aquatic ecosystems.


Protect Human Health


Sustaining the quality and supply of our water 
resources is essential to safeguarding human health. 
More than 290 million people living in the United 
States rely on the safety of tap water provided by 
public water systems that are subject to national 
drinking water standards. Over the next five years, 
EPA will help protect human health and make 
America’s water systems sustainable and secure by: 


✦✦ Financing public water system infrastructure to 
protect and maintain drinking water quality; 


✦✦ Strengthening compliance with drinking water 
standards; 


✦✦ Continuing to protect sources of drinking water 
from contamination; 


✦✦ Developing new and revising existing drinking 
water standards; and, 


✦✦ Supporting states, tribes, territories, and local 
water systems in implementing these standards. 


While promoting sustainable management of drink-
ing water infrastructure, we will provide needed 
oversight and technical assistance to states, territories, 
and tribes so that their water systems comply with 
or exceed existing standards and are able to comply 
with new standards. We will also promote the con-
struction of infrastructure that brings safe drinking 
water into the homes of small, rural, and disadvan-
taged communities and increase efforts to guard the 
nation’s critical drinking water infrastructure. 


In addition, EPA is actively 
working Agency-wide and 
with external partners and 
stakeholders to implement a 
new, multi-faceted drinking 
water strategy. It is designed 
to streamline decision mak-
ing and expand protection 
to meet the needs of rural, 
urban, and other communi-
ties. This shift in approach 
seeks to address chemicals 
and contaminants by group, 
as opposed to working on a 
chemical-by-chemical basis; 


fostering the development of new drinking water 
treatment technologies; using the authority of multiple 
statutes; and, encouraging collaboration with states and 
tribes to share more complete data from monitoring at 
public water systems. 


Science-based standards are essential to protect our 
public water systems, groundwater and surface water-
bodies, and recreational waters. These standards are 
the foundation for tools to safeguard human health 
such as advisories for beaches, fish consumption, 
and drinking water. Over the next five years, we will 
expand that science to improve our understanding 
of emerging potential waterborne threats to human 
health. We will also increase efforts to protect and 
improve beach water quality for our communities, 
including the development of new criteria and test-
ing methods that provide quicker results and enable 
faster action on beach safety. 



http://www.goals.performance.gov/

http://water.epa.gov/aboutow/owow/programs/large_aquatic.cfm

http://www.epa.gov/chesapeakebaytmdl/

http://executiveorder.chesapeakebay.net/

http://water.epa.gov/polwaste/nps/watershed/upload/2009_08_05_NPS_healthywatersheds_highquality_hwi.pdf

http://water.epa.gov/drink/standardsriskmanagement.cfm

http://water.epa.gov/grants_funding/dwsrf/index.cfm

http://cfpub.epa.gov/safewater/sourcewater/

http://water.epa.gov/infrastructure/sustain/index.cfm

http://www.epa.gov/safewater/sdwa/pdfs/Drinking_Water_Strategyfs.pdf

http://water.epa.gov/scitech/swguidance/waterquality/standards/

http://water.epa.gov/type/oceb/beaches/

http://water.epa.gov/scitech/swguidance/fishshellfish/fishadvisories/advisories_index.cfm

http://water.epa.gov/scitech/swguidance/ppcp/index.cfm

http://water.epa.gov/scitech/swguidance/waterquality/standards/criteria/health/recreation/index.cfm
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Protect and Restore Watersheds 
and Aquatic Ecosystems


People and the ecological integrity of aquatic systems 
rely on healthy watersheds. EPA employs a suite of 
programs to protect and improve water quality in 
the nation’s watersheds—rivers, lakes, wetlands, and 
streams—as well as in our estuarine, coastal, and 
ocean waters. In partnership with states, territories, 
local governments, and tribes, EPA’s core water 
programs help: 


✦✦ Protect, restore, maintain, and improve water 
quality by financing wastewater treatment 
infrastructure; 


✦✦ Conduct monitoring and assessment; 


✦✦ Establish pollution reduction targets; 


✦✦ Update water quality standards; 


✦✦ Issue and enforce discharge permits; and, 


✦✦ Implement programs to prevent or reduce 
nonpoint source pollution. 


Over the next five years, EPA will continue efforts to 
restore waterbodies that do not meet water quality 
standards, preserve and protect high quality aquatic 
resources, and protect, restore, and improve wetland 
acreage and quality. The Agency will improve the way 
existing tools are used, explore how innovative tools 
can be applied, and enhance efforts and cross-media 
collaboration to protect and prevent water quality 
impairment in healthy watersheds. 


In partnership with states, tribes, and local communi-
ties, EPA is developing a clean water strategy that 
will outline objectives for advancing the vision of the 
Clean Water Act and actions EPA will take to achieve 
those objectives. The Agency will explore ways to 
improve the condition of the urban waterways that 
may have been overlooked or under-represented in 
local environmental problem solving. We will also 
work more aggressively to reduce and control pollut-
ants that are discharged from industrial, municipal, 
agricultural, and stormwater sources, and vessels, 
as well as to implement programs to prevent and 
reduce pollution that washes off the land during 
rain events. By promoting “green” infrastructure and 


sustainable landscape management, EPA will help 
restore natural hydrologic systems and reduce pollu-
tion from stormwater events.6 


EPA will also lead efforts to restore and protect 
aquatic ecosystems and wetlands, particularly in 
key geographic areas3, to address complex and 
cross-boundary challenges. EPA is heading up a 
multi-agency effort to restore and protect the Great 
Lakes, one of America’s great waters, through the 
Great Lakes Restoration Initiative.7 In other parts 
of the nation, we will focus on nutrient pollution, 
which threatens the long-term health of important 
ecosystems such as the Chesapeake Bay. Further, 
given the environmental catastrophe resulting from 
the Deepwater Horizon BP oil spill, EPA will take 
necessary actions to support efforts to remove oil 
from and restore the Gulf of Mexico ecosystem. EPA 
will provide assistance to other federal, state, tribal, 
and local partners as they work to restore the water, 
wetlands, beaches, and surrounding communities of 
this vital area. We will also begin to identify actions 
to respond and adapt to the current and potential 
impacts of climate change on aquatic resources, 
including the current and potential impacts associ-
ated with warming temperatures, changes in rainfall 
amount and intensity, and sea level rise.8


Applied Research


EPA’s research will help ensure that natural and 
engineered water systems have the capacity and 
resiliency to meet current and future water needs for 
the range of water-use and ecological requirements. 
These efforts will help position the Agency to meet 
the future needs in water resources management by:


✦✦ Evaluating individual and groups of contami-
nants for the protection of human health and 
the environment;


✦✦ Developing innovative tools, technologies, and 
strategies for managing water resources (includ-
ing stormwater); and,


✦✦ Supporting a systems approach for protecting 
and restoring aquatic systems. The development 
of watershed-level data, tools, and approaches 
is crucial to our ability to provide adequate and 
safe water resources.



http://www.epa.gov/bpspill/

http://water.epa.gov/type/watersheds/index.cfm

http://www.epa.gov/owm/cwfinance/cwsrf/

http://www.epa.gov/healthywatersheds

http://www.epa.gov/lawsregs/laws/cwa.html

http://water.epa.gov/aboutow/owow/programs/large_aquatic.cfm

http://greatlakesrestoration.us/

http://www.chesapeakebay.net/
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End Notes: 


1 U.S. EPA, 2006. Wadeable Streams Assessment: A Collaborative Survey of the Nation’s Streams. EPA 841-B-06-002. Available at http://
www.epa.gov/owow/streamsurvey. See also EPA, 2010. National Lakes Assessment: A Collaborative Survey of the Nation’s Lakes. EPA 
841-R-09-001. Available at http://www.epa.gov/lakessurvey/pdf/nla_chapter0.pdf.


2 Resilience is the ability of a system to absorb change and disturbance and still retain its fundamental function and/or structure. 


3 Key geographic areas in the national water program include the Chesapeake Bay, the Great Lakes, the Gulf of Mexico, the 
U.S.–Mexico Border region, the Pacific Islands, the Long Island Sound, the South Florida Ecosystem, the Puget Sound Basin, the 
Columbia River Basin, and the San Francisco Bay Delta Estuary. For more information on these programs and their performance 
measures, see the annual National Water Program Guidance, available at http://www.epa.gov/water/waterplan/index.html. 


4 EPA has developed a Priority Goal as part of the drinking water strategy efforts: Over the next two years, EPA will initiate review/
revision of at least four drinking water standards to strengthen public health protection.


5 EPA has developed a Priority Goal to support the Chesapeake Bay Executive Order: Chesapeake Bay watershed states (including 
the District of Columbia) will develop and submit Phase I watershed implementation plans by the end of CY 2010 and Phase II 
plans by the end of CY 2011 in support of EPA’s final Chesapeake Bay total maximum daily load (TMDL) and consistent with the 
expectations and schedule described in EPA’s letters of November 4 and December 29, 2009, and June 11, 2010. For more informa-
tion, see http://executiveorder.chesapeakebay.net.


6 For information on managing wet weather with green infrastructure, see http://cfpub.epa.gov/npdes/home.cfm?program_id=298. 


7 Great Lakes Restoration Initiative, information available at http://greatlakesrestoration.us/. 


8 United States Global Change Research Program, information available at http://www.globalchange.gov/publications/reports/
scientific-assessments/us-impacts. 



http://www.epa.gov/owow/streamsurvey

http://www.epa.gov/owow/streamsurvey

http://www.epa.gov/lakessurvey/pdf/nla_chapter0.pdf

http://www.epa.gov/lakessurvey/pdf/nla_chapter0.pdf

http://executiveorder.chesapeakebay.net

http://cfpub.epa.gov/npdes/home.cfm?program_id=298

http://greatlakesrestoration.us/

http://www.globalchange.gov/publications/reports/scientific-assessments/us-impacts

http://www.globalchange.gov/publications/reports/scientific-assessments/us-impacts
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U
ncontrolled releases of waste and 
hazardous substances can contaminate 
our drinking water and threaten healthy 
ecosystems. EPA leads efforts to preserve, 


restore, and protect these precious resources so 
they are available for both current and future 
generations. Over the next several years, our high-
est priorities under this goal are to prevent and 
reduce exposure to contaminants and accelerate 
the pace of cleanups across the country. EPA 
works collaboratively with international, state, 
and tribal partners to achieve these aims and with 
communities to ensure that they have a say in 
environmental decisions that affect them. Our 
efforts are guided by scientific data, research, and 
tools that alert us to emerging issues and inform 
decisions on managing materials and addressing 
contaminated properties. 


Promote Sustainable and  
Livable Communities


EPA supports urban, suburban, and rural com-
munity goals of improving environmental, human 
health, and quality-of-life outcomes through 
partnerships that also promote economic 
opportunities, energy efficiency, and revitalized 
neighborhoods. Sustainable communities bal-
ance their economic and natural assets so that 
the diverse needs of local residents can be met 
now and in the future with limited environmental 


Clean up communities, advance sustainable development, and protect 
disproportionately impacted low-income, minority, and tribal communities. Prevent 


releases of harmful substances and clean up and restore contaminated areas.


Goal 3: Cleaning Up 
Communities and 
Advancing Sustainable 
Development


Objectives: 
• Promote Sustainable and Livable 


Communities. Support sustainable, resil-
ient, and livable communities by working 
with local, state, tribal, and federal partners 
to promote smart growth, emergency 
preparedness and recovery planning, 
brownfield redevelopment, and the equi-
table distribution of environmental benefits. 


• Preserve Land. Conserve resources and 
prevent land contamination by reducing 
waste generation, increasing recycling, 
and ensuring proper management of 
waste and petroleum products. 


• Restore Land. Prepare for and respond 
to accidental or intentional releases of 
contaminants and clean up and restore 
polluted sites. 


• Strengthen Human Health and 
Environmental Protection in Indian 
Country. Support federally-recognized 
tribes to build environmental management 
capacity, assess environmental condi-
tions and measure results, and implement 
environmental programs in Indian country. 


Strategic Measures associated with this Goal 
are on pages 49 through 51.



http://www.epa.gov/oswer/

http://www.epa.gov/international/io/index.html

http://www.epa.gov/oswer/partners.htm
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impacts. EPA accomplishes these outcomes by work-
ing with communities, other federal agencies, states, 
and national experts to develop and encourage 
development strategies that have better outcomes 
for air quality, water quality, and land preservation 
and revitalization. 


Development and building construction practices 
may result in a broad range of impacts on human 
health and the environment. EPA is working with 
other federal, state, and local partners to develop best 
practices and guidance on aspects of sustainability 
related to how and where development occurs, 
including promoting smarter growth patterns and 
encouraging widespread adoption of green building 
technologies to support our strategic goals. 


For example, EPA has joined with the U.S. 
Department of Housing and Urban Development 
(HUD) and the U.S. Department of Transportation 
(DOT) to minimize the environmental impacts of 
development, which may include improved access to 
affordable housing, more transportation options, and 
lower transportation costs.1 Through a set of guiding 
“livability” principles and a partnership agreement 
that will guide the agencies’ efforts, this partnership 
is coordinating federal housing, transportation, water, 
and other infrastructure investments to protect the 
environment, promote equitable development, and 
help to address the challenges of climate change.


EPA is committed to ensuring environmental justice 
regardless of race, color, national origin, or income. 
Recognizing that minority and/or low-income com-
munities may face disproportionate environmental 
risks, we work to protect these communities from 
adverse health and environmental effects and to 
ensure they are given the opportunity to participate 
meaningfully in environmental cleanup decisions. 


EPA’s brownfields program emphasizes environmen-
tal and human health protection in a manner that 
stimulates economic development and job creation 
by awarding competitive grants to assess and clean 
up brownfield properties and providing job training 
opportunities, particularly in underserved com-
munities.2 We also provide outreach and technical 
assistance to communities, including area-wide 
planning approaches, to identify: viable end uses 
of a single, large property or groups of brownfield 


properties; associated air and water infrastructure 
investments; and, environmental improvements in 
the surrounding area to revitalize the community. 
Under EPA’s brownfields Priority Goal, area-wide 
planning will be conducted with the participation of 
other federal agencies, states, tribes, and local govern-
ments and communities to identify resources and 
approvals necessary to carry out actions identified in 
area-wide plans.3 This new approach differs from the 
way EPA brownfields resources have traditionally been 
used, recognizing that approaching the assessment 
and cleanup needs of a brownfields-impacted area 
can be more effective than focusing on individual 
sites in isolation of the adjacent or surrounding area. 


Preserve Land 


EPA and authorized states issue and enforce permits 
for the treatment, storage, or disposal of hazardous 
wastes to ensure that facilities subject to Resource 
Conservation and Recovery Act (RCRA) regulations 
operate safely. To prevent future environmental 
contamination and to protect the health of the 
estimated three million people living within a mile of 
hazardous waste management facilities4, EPA and its 
state partners continue their efforts to issue, update, 
or maintain RCRA permits for approximately 10,000 
hazardous waste units (such as incinerators and 
landfills) at these facilities. 


EPA is increasing emphasis on life-cycle based 
materials management. In order to respond to RCRA’s 
mandate to conserve resources and energy, EPA 
will focus on strategies that emphasize sustainable 
materials management by identifying and reducing or 
minimizing waste at all life-cycle stages, from extrac-
tion of raw materials through end of life.5 Through 
this approach, EPA will focus on improving resource 
use through evaluating the environmental impacts 
of life-cycle stages of a material, product, or service, 
including identifying GHG benefits. EPA will develop 
national strategies that consider using less environ-
mentally intensive and toxic materials and continue to 
promote downstream solutions, like reuse and recy-
cling, to conserve our resources for future generations.


To reduce the risk posed by underground storage 
tanks (USTs) located at nearly a quarter of a million 
facilities throughout the country, EPA and states are 
working to ensure that every UST system is inspected 



http://www.goals.performance.gov/

http://www.epa.gov/smartgrowth/partnership/

http://www.epa.gov/brownfields/policy/greenbld.pdf

http://www.epa.gov/brownfields/grant_info/index.htm

http://www.epa.gov/brownfields

http://www.epa.gov/lawsregs/laws/rcra.html

http://www.epa.gov/epawaste/inforesources/pubs/vision.htm

http://www.epa.gov/oust/wheruliv.htm

http://epa.gov/wastes/hazard/tsd/permit/prmtguid.htm
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at least once every three years. As fuel types change, 
UST systems must be equipped to safely store the 
new fuels. EPA is working to ensure biofuels are stored 
in compatible UST systems.


Restore Land


Challenging and complex environmental problems, 
such as contaminated soil, sediment, and ground-
water that can cause human health concerns, persist 
at many contaminated properties. EPA’s Superfund, 
RCRA corrective action, leaking underground stor-
age tank, and brownfields cleanup programs, and 
Toxic Substances Control Act (TSCA) cleanups of 
polychlorinated biphenyls (PCBs), reduce risks to 
human health and the envi-
ronment by assessing and 
cleaning up these sites to 
maintain or put them back 
into productive use. 


In an effort to improve the 
accountability, transpar-
ency, and effectiveness of 
EPA’s cleanup programs, EPA 
has initiated the Integrated 
Cleanup Initiative (ICI), a 
multi-year effort to better use 
the most appropriate assess-
ment and cleanup authorities 
to address a greater number 
of sites, accelerate cleanups, 
and put sites back into 
productive use while pro-
tecting human health and 
the environment. By using 
the relevant tools available in each of the cleanup 
programs, including enforcement, EPA will better 
leverage the resources available to address needs at 
individual sites. EPA will examine all aspects of the 
cleanup programs, identifying key process improve-
ments and enhanced efficiencies. As part of the ICI, 
EPA will develop a new suite of performance mea-
sures that will support comprehensive management 
of the cleanup life cycle by addressing three critical 
points in the cleanup process—starting, advancing, 
and completing site cleanup. 


EPA is continuing to improve its readiness to respond 
to releases of harmful substances, including oil spills, 


by clarifying authorities, training personnel, and 
providing proper equipment. Given the Deepwater 
Horizon BP oil spill and the efforts to clean up and 
restore the Gulf of Mexico, EPA will review its current 
rules, guidelines and procedures on oil spills. EPA will 
ensure that it has the appropriate tools to prevent, 
prepare for, respond to, and recover from such inci-
dents within its jurisdiction.6 


National preparedness is essential to ensure that 
emergency responders are able to address multiple, 
large-scale emergencies, including those that may 
involve chemicals, oil, biological agents, radiation, or 
weapons of mass destruction. Consistent with the 
government-wide National Response Framework, 


EPA prepares for the possibil-
ity of multiple, simultaneous, 
nationally significant inci-
dents across several regions 
and provides guidance and 
technical assistance to state 
and local planning and 
response organizations. 


EPA’s hazardous waste 
programs are working to 
reduce the energy use and 
environmental footprint 
during the investigation and 
remediation of sites. As part 
of this effort, EPA’s Superfund 
program will implement its 
green remediation strategy 
to reduce the energy, water, 
and materials used during site 
cleanups while ensuring that 


protective remedies are implemented.7


EPA is also implementing its Community 
Engagement Initiative designed to enhance our 
involvement with local communities and stakehold-
ers so that they may meaningfully participate in 
decisions on land cleanup, emergency response, and 
management of hazardous substances and waste. 
The goals of this initiative are to ensure transparent 
-and accessible decision-making processes, to deliver 
information that communities can use to partici-
pate meaningfully, to improve EPA responsiveness 
to community perspectives, and to ensure timely 
cleanup decisions. 



http://www.epa.gov/bpspill/

http://www.epa.gov/epawaste/hazard/correctiveaction/index.htm

http://www.epa.gov/superfund

http://www.epa.gov/brownfields

http://www.epa.gov/swerust1/

http://www.epa.gov/lawsregs/laws/tsca.html

http://www.epa.gov/oswer/integratedcleanup.htm

http://epa.gov/oilspill/

http://www.epa.gov/swercepp/web/content/nrs/nrp.htm

http://www.epa.gov/superfund

http://www.epa.gov/oswer/greencleanups/index.html
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Strengthen Human Health and 
Environmental Protection in  
Indian Country


Under federal environmental statutes, EPA is respon-
sible for protecting human health and the environment 
in Indian country. EPA’s commitment to tribal envi-
ronmental and human health protection, through the 
recognition of tribal sovereignty and self-determination, 
has been steadfast for over 25 years, as formally 
established in the Agency’s 1984 Indian Policy.8 EPA 
works with over 500 federally-recognized tribes located 
across the United States to improve environmental and 
human health outcomes. Indian country totals more 
than 70 million acres with reservations ranging from less 
than 10 acres to more than 14 million acres. Difficult 
environmental and health challenges remain in many 
of these areas, including lack of access to safe drinking 
water, sanitation, adequate waste facilities, and other 
environmental safeguards taken for granted elsewhere.


In collaboration with our tribal partners and fulfilling 
our government-to-government responsibilities, EPA 


will engage in a two-part strategy for strengthening 
human health and environmental protection in Indian 
country. First, EPA will provide the opportunity for 
federally-recognized tribes to create an effective and 
results-oriented environmental capacity-building 
presence. Second, EPA will ensure that its programs 
are implemented in Indian country either by EPA or 
through opportunities for implementation of environ-
mental programs by tribes themselves.


Applied Research


In the area of cleaning up communities, research will allow 
EPA to identify and apply approaches that better inform 
and guide environmentally sustainable behavior, protect 
human health and ecosystems, and provide the products 
and services needed for mitigation, management, reme-
diation, and long-term stewardship of contaminated sites. 
It will also provide state, tribal, and local decision makers 
with the knowledge needed to make smart, systems-
based decisions that will inform a balanced approach to 
their cleanup and development needs. 


End Notes: 


1 Our Built and Natural Environments: A Technical Review of the Interactions between Land Use, Transportation, and 
Environmental Quality. Information available at http://www.epa.gov/dced/built.htm.


2 For more information about EPA’s brownfields program, see http://www.epa.gov/brownfields.


3 EPA has developed a Priority Goal for brownfields: By 2012, EPA will have initiated 20 enhanced brownfields community level 
projects that will include a new area-wide planning effort to benefit under-served and economically disadvantaged communities. 
This will allow those communities to assess and address a single large or multiple brownfields sites within their boundaries, thereby 
advancing area-wide planning to enable redevelopment of brownfields properties on a broader scale. EPA will provide technical 
assistance, coordinate its enforcement, water, and air quality programs, and work with other federal agencies, states, tribes, and local 
governments to implement associated targeted environmental improvements identified in each community’s area-wide plan.


4 This refers to the total estimated number of people that live within a mile of each of the RCRA hazardous waste facilities that 
have approved controls in place. Site-specific data can be queried from the Enforcement and Compliance History On-line 
database, which provides fast, integrated searches of EPA and state data for regulated facilities (see http://www.epa-otis.gov/echo/
compliance_report_rcra.html). Population data included in the database is from the 2000 U.S. Census.


5 For more information on sustainable materials management, see Sustainable Materials Management: The Road Ahead. 
EPA 530R-09-009. Available at http://www.epa.gov/osw/inforesources/pubs/vision2.pdf


6 Several federal agencies have jurisdiction and authority for oil spill preparedness, response, and recovery in the U.S. in addition to 
EPA, including the Department of Transportation and the Coast Guard. EPA’s efforts will focus on those aspects of the national oil 
spill program for which they have authority and responsibility, primarily the inland area and fixed facilities, as well as sharing best 
practices, pertinent research, and lessons learned with its federal partners. 


7 More information about Superfund and green remediation at EPA is available at http://www.epa.gov/superfund/greenremediation. 


8 The 1984 EPA Policy for the Administration of Environmental Programs on Indian Reservations is available at http://www.epa.gov/
tribal/pdf/indian-policy-84.pdf. 



http://www.epa.gov/dced/built.htm

http://www.epa.gov/brownfields

http://www.epa-otis.gov/echo/compliance_report_rcra.html

http://www.epa-otis.gov/echo/compliance_report_rcra.html

http://www.epa.gov/osw/inforesources/pubs/vision2.pdf

http://www.epa.gov/superfund/greenremediation

http://www.epa.gov/tribal/pdf/indian-policy-84.pdf

http://www.epa.gov/tribal/pdf/indian-policy-84.pdf

http://www.epa.gov/tribal/pdf/indian-policy-84.pdf
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C
hemicals are involved in the production 
of everything from our homes and cars 
to the cell phones we carry and the food 
we eat. Thousands of chemicals have 


become ubiquitous in our everyday lives and 
everyday products, as well as in our environment 
and our bodies. Chemicals are often released into 
the environment as a result of their manufacture, 
processing, use, and disposal. Research shows that 
children receive greater exposures to chemicals 
because they inhale or ingest more air, food, or 
water on a body-weight basis than adults do.1 
Other vulnerable groups, including low-income, 
minority, and indigenous populations, are also dis-
proportionately impacted by, and thus particularly 
at risk from, chemicals.


In 2009, the Administration announced principles 
for modernizing the Toxic Substances Control Act 
(TSCA) to help inform efforts underway in Congress 
to reauthorize and significantly strengthen EPA’s ability 
to assess the safety of industrial chemicals and ade-
quately protect against unreasonable environmental 
or public health risks.2 TSCA is outdated and should 
be revised to provide stronger and clearer authority 
for EPA to collect and act upon critical data regard-
ing chemical risks. While TSCA does provide some 
authority to EPA to collect chemical information and 
mandate industry to conduct testing, there remain 
large, troubling gaps in the available data and state 
of knowledge on many widely used chemicals in com-
merce. EPA’s authority to require development and 
submission of information and testing data is limited 


by legal hurdles and procedural requirements. As we 
look to the future, it is important to work together 
with Congress and stakeholders to modernize and 
strengthen the tools available under TSCA to prevent 
harmful chemicals from entering the marketplace 
and to increase confidence that those chemicals that 
remain are safe and do not endanger the environment 
or human health, especially for consumers, workers, 
and sensitive subpopulations like children. 


The 1990 Pollution Prevention Act established pre-
venting pollution before it is generated as national 
environmental policy. EPA is enhancing cross-cutting 
efforts to advance sustainable practices, safer chemicals, 
greener processes and practices, and safer products.


Objectives: 
• Ensure Chemical Safety. Reduce the risk 


of chemicals that enter our products, our 
environment, and our bodies. 


• Promote Pollution Prevention. Conserve 
and protect natural resources by promot-
ing pollution prevention and the adoption 
of other stewardship practices by com-
panies, communities, governmental 
organizations, and individuals. 


Strategic Measures associated with this Goal 
are on pages 52 through 53.


Reduce the risk and increase the safety of chemicals and prevent pollution at the source.


Goal 4: Ensuring  
the Safety of 
Chemicals and 
Preventing Pollution



http://www.epa.gov/compliance/civil/tsca/tscaenfstatreq.html

http://www.epa.gov/compliance/civil/tsca/tscaenfstatreq.html

http://www.epa.gov/compliance/civil/tsca/tscaenfstatreq.html

http://www.epa.gov/compliance/civil/tsca/tscaenfstatreq.html

http://www.epa.gov/p2/pubs/p2policy/act1990.htm
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Ensure Chemical Safety


Chemical safety is one of EPA’s highest priorities. EPA’s 
approach to chemical risk management leverages 
expertise, information, and resources by collaborating 
with other countries, federal agencies, states, tribes, 
and the public to improve chemical safety.3 Children 
and other disproportionately exposed and affected 
groups, including low-income, minority, and indige-
nous populations, require more explicit consideration 
in EPA’s chemical risk assessments and management 
actions, in accordance with the Executive Orders 
and guidance on children’s health and environmental 
justice.4 


EPA employs a variety of strategies under several stat-
utes to ensure the safety of chemicals. These include: 


✦✦ Controlling the risks of new chemicals before 
they are introduced or reintroduced into 
commerce; 


✦✦ Evaluating chemicals already in use; 


✦✦ Developing and implementing regulatory and 
other actions to eliminate or reduce identified 
chemical risks; and, 


✦✦ Making public the data necessary to assess 
chemical safety to the extent allowed by law.5, 6


EPA has enhanced its work to ensure the safety of 
existing chemicals by taking action to restrict the 
production and use of chemicals posing unreason-
able risks and better assess chemicals that may pose 
environmental or public health concerns. This will 
quicken the Agency’s pace in characterizing the 
hazards posed by the highest volume chemicals, 
maximize use of existing TSCA authorities to increase 
the availability of chemical information, and acceler-
ate work to identify safer alternatives. 


Over the next five years, the Agency will implement 
risk management actions for chemicals that pose 
unreasonable risk to the environment or human 
health, carefully considering how the most vulnerable 
populations are potentially affected. EPA is strength-
ening rules to keep track of chemicals in commerce 
and adding chemicals and data requirements to 
better inform both EPA and the public about releases 
of toxic chemicals into the environment. EPA is 


increasing its evaluation of claims of confidentiality in 
order to make all health and safety data for chemicals 
in commerce more publicly available to the extent 
allowed by law. EPA is also applying increasingly 
sophisticated scientific tools in reviewing hundreds of 
new chemical submissions each year under TSCA and 
increasing the efficiency and effectiveness of these 
reviews through the implementation of electronic 
submission and management systems.7


EPA will make major strides in guarding against 
exposure to chemicals that continue to pose poten-
tial risks to human health and the environment even 
after their hazards have been identified and certain 
uses have been phased out. For example, to continue 
to reduce childhood blood lead levels, EPA is working 
in partnership with states and tribes to certify hun-
dreds of thousands of lead-paint professionals and 
expand public awareness of lead risks by implement-
ing requirements for the use of lead-safe practices 
in renovation, remodeling, and painting activities in 
millions of older homes.8, 9 


Over the next five years, EPA will manage a compre-
hensive pesticide risk reduction program through 
science-based registration and reevaluation processes, 
a worker safety program, certification and training 



http://www.epa.gov/compliance/civil/tsca/tscaenfstatreq.html

http://www.epa.gov/compliance/civil/tsca/tscaenfstatreq.html

http://www.epa.gov/oppt/existingchemicals/pubs/enhanchems.html
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activities, and support for integrated pest manage-
ment. EPA’s current pesticide review processes focus 
on ensuring that pesticide registrations comply with 
the Endangered Species Act and achieve broader 
Agency objectives for water quality protection. The 
review processes will continue to place emphasis 
on the protection of potentially sensitive popula-
tions, such as children, by reducing exposures from 
pesticides used in and around homes, schools, and 
other public areas. EPA is reviewing its worker safety 
certification and training regulations to ensure that 
they are adequately protective. EPA’s review processes 
ensure that pesticides can be used safely and are 
available for use to maintain a safe and affordable 
food supply, to address public health outbreaks, and 
to minimize property damage that can occur from 
insects and pests.10


EPA is also working to identify and address any 
potential risks of nanoscale materials during new 
and existing chemical review and on improving data 
collection efforts.11 In addition, EPA is implementing a 
comprehensive testing program to screen for chemi-
cals’ potential to interact with the endocrine system.12 
More broadly, EPA is looking comprehensively across 
statutes to determine the best tools to apply to 
specific problems. For example, under a new drinking 
water strategy, the Agency is exploring how to use 
the Federal Insecticide, Fungicide, and Rodenticide 
Act (FIFRA) and TSCA to ensure that drinking water 
is protected from pesticides and industrial chemi-
cals and that chemicals found in drinking water are 
being screened for endocrine disrupting properties 
using the authorities of the Safe Drinking Water Act 
(SDWA), the Federal Food, Drug, and Cosmetic Act 
(FFDCA), and FIFRA.


Prevent Pollution at the Source


The Pollution Prevention Act of 1990 established 
national pollution prevention policy. Time and 
experience have added to our understanding and 
appreciation of the value of preventing pollution 
before it occurs. Pollution prevention is central to all 
of EPA’s sustainability strategies, and EPA will continue 
to incorporate pollution prevention principles into 
our policies, regulations, and actions. Pollution pre-
vention, a long-standing priority for EPA, encourages 
companies, communities, governmental organiza-
tions, and individuals to prevent pollution and waste 


before generation by implementing conservation 
techniques, promoting efficient re-use of materials, 
making production processes more sustainable, and 
promoting the use of safer substances. Together 
with new technology development, these pollution 
prevention practices result in significant co-benefits, 
such as the conservation of raw materials, water, and 
energy; reduction in the use of hazardous and high 
global-warming-potential materials; promotion of 
safer chemical substitutes; reduction of greenhouse 
gas emissions; and, the elimination of pollutant 
transfers across air, water, and land. EPA will col-
laborate with states and other partners to review 
pollution prevention results and identify enhanced 
pollution prevention strategies. This will also include 
continuing grants to states to support vital state pol-
lution prevention infrastructures and fund technical 
assistance for local businesses. 


EPA promotes “green” chemistry through the devel-
opment and use of innovative chemical technologies. 
The Agency advances environmentally-conscious 
design, commercialization, and use of “green” engi-
neering processes and sets standards for labeling 
programs that meet stringent criteria giving consum-
ers assurance about the environmental integrity 
of the products they use. In addition, EPA helps 
agencies across the federal government comply with 
green purchasing requirements, thereby stimulating 
demand for “greener” products and services.13 


Research 


EPA chemicals research will continue to provide 
the scientific foundation for addressing the risks of 
chemical exposure in humans and wildlife. It will 
include enhanced chemical screening and testing 
approaches for priority-setting and context-relevant 
chemical assessment and management. Research 
will inform Agency actions and help local decision 
makers address contaminants of greatest concern 
to them, particularly with respect to air toxics and 
drinking water issues. EPA will continue assessments 
of high priority chemicals. EPA’s research program also 
will promote discoveries and innovations in green 
chemistry and green engineering to help encourage 
use of safer chemicals in commerce.



http://www.epa.gov/lawsregs/laws/esa.html

http://www.epa.gov/ncer/nano/

http://www.epa.gov/scipoly/oscpendo/index.htm

http://www.epa.gov/lawsregs/laws/fifra.html

http://www.epa.gov/compliance/civil/tsca/tscaenfstatreq.html

http://water.epa.gov/lawsregs/rulesregs/sdwa/index.cfm

http://www.fda.gov/RegulatoryInformation/Legislation/FederalFoodDrugandCosmeticActFDCAct/default.htm

http://www.epa.gov/lawsregs/laws/fifra.html

http://www.epa.gov/p2/

http://www.epa.gov/greenchemistry/

http://www.epa.gov/epp/

http://www.epa.gov/p2/pubs/p2policy/act1990.htm
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End Notes:


1 Environmental Working Group, 2005. Body Burden–The Pollution in Newborns. Available at http://www.ewg.org/reports/
bodyburden2/execsumm.php.


2 Essential Principles for Reform of Chemicals Management Legislation. Available at http://www.epa.gov/oppt/existingchemicals/
pubs/principles.html.


3 “EPA Increases Transparency of Chemical Risk Information: Action part of continued comprehensive reform of toxic substances 
laws.” EPA News Release, January 21, 2010. Available at http://yosemite.epa.gov/opa/admpress.nsf/bd4379a92ceceeac85257359004
00c27/631cf22eb540c4db852576b2004eca47!OpenDocument. 


4 Executive Orders include: E.O. 13045 (Protection of Children from Environmental Health Risks and Safety Risks) and E.O. 12898 
(Federal Actions to Address Environmental Justice in Minority Populations and Low Income Populations). Relevant guidance 
documents can be found on EPA’s environmental justice and children’s health websites, http://www.epa.gov/compliance/ 
environmentaljustice/index.html and http://yosemite.epa.gov/ochp/ochpweb.nsf/content/homepage.htm.


5 Collecting and Assessing Information on Chemicals. Available at http://www.epa.gov/oppt/existingchemicals/pubs/collectinfo.
html. 


6 Managing Chemical Risk. Available at http://www.epa.gov/oppt/existingchemicals/pubs/managechemrisk.html. 


7 Overview of EPA New Chemicals Program. Available at http://www.epa.gov/oppt/newchems. 


8 Information about childhood lead poisoning is available at http://www.leadfreekids.org


9 EPA Lead-Safe Certification Program. Available at http://www.epa.gov/lead/pubs/toolkits.htm


10 EPA pesticides program information is available at http://www.epa.gov/pesticides. 


11 Information about nanotechnology is available at http://www.epa.gov/ncer/nano/factsheet/. 


12 Information about the EPA Endocrine Disruptor Screening Program is available at http://www.epa.gov/scipoly/oscpendo/index.
htm. 


13 Information about the EPA Environmentally Preferable Purchasing Program is available at http://www.epa.gov/epp/pubs/about/
about.htm. 



http://www.ewg.org/reports/bodyburden2/execsumm.php

http://www.ewg.org/reports/bodyburden2/execsumm.php

http://www.epa.gov/oppt/existingchemicals/pubs/principles.html

http://www.epa.gov/oppt/existingchemicals/pubs/principles.html

http://yosemite.epa.gov/opa/admpress.nsf/bd4379a92ceceeac8525735900400c27/631cf22eb540c4db852576b2004eca47!OpenDocument

http://yosemite.epa.gov/opa/admpress.nsf/bd4379a92ceceeac8525735900400c27/631cf22eb540c4db852576b2004eca47!OpenDocument

http://www.epa.gov/compliance/environmentaljustice/index.html

http://www.epa.gov/compliance/environmentaljustice/index.html

http://yosemite.epa.gov/ochp/ochpweb.nsf/content/homepage.htm

http://www.epa.gov/oppt/existingchemicals/pubs/collectinfo.html

http://www.epa.gov/oppt/existingchemicals/pubs/collectinfo.html

http://www.epa.gov/oppt/existingchemicals/pubs/managechemrisk.html

http://www.epa.gov/oppt/newchems

http://www.leadfreekids.org

http://www.epa.gov/lead/pubs/toolkits.htm

http://www.epa.gov/pesticides

http://www.epa.gov/ncer/nano/factsheet/

http://www.epa.gov/scipoly/oscpendo/index.htm

http://www.epa.gov/scipoly/oscpendo/index.htm

http://www.epa.gov/epp/pubs/about/about.htm

http://www.epa.gov/epp/pubs/about/about.htm
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V
igorous enforcement supports EPA’s ambi-
tious goals to protect human health and 
the environment. Achieving these goals for 
safe drinking water, lakes and streams that 


are fishable and swimmable, clean air to breathe, 
and communities and neighborhoods that are 
free from chemical contamination requires both 
new strategies and compliance with the rules we 
already have. By addressing noncompliance swiftly 
and effectively, EPA’s civil and criminal enforcement 
cases directly reduce pollution and risk, and deter 
others from violating the law.


EPA enforcement takes aggressive action against 
pollution problems that make a difference in 
communities. Through vigorous civil and criminal 
enforcement and other compliance tools, EPA targets 
the most serious water, air, and chemical hazards, and 
advances environmental justice by protecting low-
income, minority, and tribal communities that are 
disproportionately impacted by such hazards. 


Vigorous civil and criminal enforcement plays a 
central role in achieving the bold goals below that 
the Administrator has set for EPA:


✦✦ Taking Action on Climate Change and 
Improving Air Quality: EPA will take effective 
actions to reduce air pollution from the largest 
sources, including coal-fired power plants and 
the cement, acid, and glass sectors, to improve 
air quality. Enforcement to cut toxic air pollu-
tion in communities improves the health of 


communities, particularly low-income, minority, 
and tribal communities that are dispropor-
tionately impacted by pollution. Enforcement 
supports reductions in greenhouse gases (GHG) 
through enforcement settlements that encour-
age GHG emission reductions. EPA will also work 
to ensure compliance with new standards and 
reporting requirements for GHG emissions as 
they are developed.


✦✦ Protecting America’s Waters: EPA is re-
vamping enforcement and working with state 
permitting authorities under the Clean Water 
Act Action Plan1 to make progress on the most 
important water pollution problems. This work 
includes, as a Priority Goal, increasing enforce-
ment actions in waters that do not meet water 
quality standards. In addition the Agency will 


Objective: 
• Enforce Environmental Laws. Pursue 


vigorous civil and criminal enforcement 
that targets the most serious water, air, 
and chemical hazards in communities. 
Assure strong, consistent, and effective 
enforcement of federal environmental laws 
nationwide. 


Strategic Measures associated with this Goal 
are on pages 54 through 55.


Protect human health and the environment through vigorous and targeted  
civil and criminal enforcement. Assure compliance with environmental laws.


Goal 5: Enforcing 
Environmental Laws



http://www.goals.performance.gov/

http://www.epa.gov/compliance/index-e.html
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continue to focus on getting raw sewage out of 
water, cutting pollution from animal waste, and 
reducing pollution from stormwater runoff.2 
Enforcement will help to clean up great waters 
like the Chesapeake Bay and will assist in revital-
izing urban communities by protecting urban 
waters. Enforcement will also support the goal of 
assuring safe drinking water for all communities, 
including in Indian country. 


✦✦ Cleaning Up Communities and Advancing 
Sustainable Development: EPA protects 
communities by requiring responsible parties to 
conduct cleanups, saving federal dollars for sites 
where there are no other alternatives. Aggressively 
pursuing these parties to clean up sites ultimately 
reduces direct human exposures to hazard-
ous pollutants and contaminants, provides for 
long-term human health protection, and makes 
contaminated properties available for reuse.


✦✦ Ensuring the Safety of Chemicals and 
Preventing Pollution: Reforming chemical 
management enforcement and reducing expo-
sure to pesticides will help protect human health. 
Enforcement reduces direct human exposures 
to toxic chemicals and pesticides and supports 
long-term human health protection.


Criminal enforcement underlines our commitment to 
pursuing the most serious pollution violations. EPA’s 
criminal enforcement program will focus on cases 


across all media that involve serious harm or injury; 
hazardous or toxic releases; ongoing, repetitive, or 
multiple releases; serious documented exposure to 
pollutants; and, violators with significant repeat or 
chronic noncompliance or prior criminal conviction.


EPA shares accountability for environmental and 
human health protection with states and tribes. We 
work together to target the most important pollu-
tion violations and ensure that companies that do 
the right thing and are responsible neighbors are not 
put at a competitive disadvantage. EPA also has a 
responsibility to oversee state and tribal implemen-
tation of federal laws to ensure that the same level 
of protection for the environment and the public 
applies across the country.


Enforcement can help to promote environmental 
justice by targeting pollution problems that dispro-
portionately impact low-income, minority, and tribal 
communities. Ensuring compliance with environ-
mental laws is particularly important in communities 
that are exposed to greater environmental health 
risks. EPA fosters community involvement by mak-
ing information about compliance and government 
action available to the public.3


Increased transparency is an effective tool for improv-
ing compliance. By making information on violations 
both available and understandable, EPA empowers 
citizens to demand better compliance.


End Notes:


1 An overview of the Clean Water Action Plan is available at http://www.epa.gov/oecaerth/civil/cwa/cwaenfplan.html. 


2 EPA has developed a Priority Goal for water enforcement: EPA will increase pollutant reducing enforcement actions in waters that 
do not meet water quality standards, and post results and analysis on the web.


3 Information about compliance and government action is available at http://www.epa.gov/compliance/index.html. 



http://www.epa.gov/oecaerth/civil/cwa/cwaenfplan.html

http://www.epa.gov/compliance/index.html

http://www.chesapeakebay.net/

http://water.epa.gov/polwaste/nps/urban.cfm

http://www.epa.gov/compliance/criminal/index.html

http://www.epa.gov/oecaerth/environmentaljustice/

http://www.epa.gov/compliance/data/index.html
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E
PA sets goals and objectives in carrying out 
its mission to protect human health and the 
environment, but there are always factors 
outside of EPA’s control that affect our ability 


to do our work. For example, the changing eco-
nomic, legal, and regulatory landscape often affects 
the Agency’s resources, anticipated activities, and 
direction. As part of a dynamic global community 
addressing technological changes, EPA is confronted 
with challenges, emerging issues, and opportunities 
every day. An oil spill, flood, hurricane, tragedy, or 
other disasters can swiftly divert the Agency’s antici-
pated focus. Other issues, such as climate change and 
population growth, can create long-term challenges 
that run deep and across many EPA programs. 
Additionally, EPA accomplishes much of its work 
through partnerships, particularly with states and 
tribes, and any budget shortfalls they experience can 
affect our ability to achieve our goals. 


External factors and emerging issues present both 
opportunities and challenges to EPA. Specifically, over 
the next five years, EPA will be actively engaged in a 
variety of areas:


✦✦ Climate Change: Energy and transportation 
policies continue to evolve and influence the 
Agency’s ability to improve air quality and address 
climate change issues. Impacts of climate change, 
such as changes in rainfall amount and intensity, 
shifting weather and seasonal patterns, and 
increases in flood plain elevations and sea levels, 
will also affect progress towards many of the 
goals. Yet other developments may have positive 
environmental impacts. The growth of alterna-
tive energy sources and increased investments 
in energy efficiency can reduce greenhouse gas 
emissions and improve local air quality. 


✦✦ American Reinvestment and Recovery 
Act (ARRA): We expect the long-term impact 
of ARRA1 funding will advance assessment 
and cleanup activities at former industrial sites, 
help address local water infrastructure needs, 
and spur technological innovation, promoting 


energy efficiency, alternative energy supplies, 
and new technologies and innovation in water 
infrastructure.


✦✦ Water Quality: Water quality programs face 
challenges such as increases in nutrient loadings 
and stormwater runoff, aging infrastructure, and 
population growth (which can increase water 
consumption and place additional stress on 
aging water infrastructures). The Agency needs 
to examine carefully the potential impacts of 
and solutions to these issues, including effects on 
water quality and quantity that could result in 
the long term from climate change. 


✦✦ Waste Management: Our necessary reliance 
on private parties, state and tribal partners, the 
use of new and innovative control technologies, 
and the involvement of other federal agencies in 
remediation efforts can all affect our efforts to 
remediate contaminated sites and prevent waste. 
New waste streams are continually emerging, 
such as those from mining of rare earth elements 
which are used in clean-energy technologies, 
potentially presenting increased opportunities 
for recycling of valuable materials and challenges 
for safe disposal of new waste streams.


✦✦ Protective Site Cleanup: Hazardous waste 
programs are intended to provide permanent 
solutions to contaminated media at sites or facili-
ties to the extent practicable. Complications can 
arise when new scientific information concern-
ing contaminants at a site suggests that a risk 
assessment that was protective when a remedy 
was selected is no longer protective given the 
contaminant levels remaining at a site and their 
potential exposure pathways and uses. As appro-
priate, EPA must incorporate emerging science 
into decision making to maintain its commit-
ment to provide permanent solutions. 


✦✦ Chemical Safety: Legislative reforms to the 
Toxic Substances Control Act in line with the 
Administration’s principles would provide EPA 


External Factors and Emerging Issues



http://www.recovery.gov/

http://www.epa.gov/osw/hazard/index.htm

http://www.epa.gov/lawsregs/laws/tsca.html

http://www.epa.gov/oswer/partners.htm
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with the ability to obtain and publicly disclose 
critical information on the risks posed by 
chemicals. This will strengthen our chemical risk 
assessment and management programs, and 
significantly improve federal and state ability 
to manage and mitigate risk from industrial 
chemicals. 


✦✦ Communities: Citizen science—individual 
citizens and community groups that monitor 
and document environmental trends—can 
expand the reach of EPA’s own field presence. 
Communities have access to more environ-
mental, economic, and social data than ever 
before that can be synthesized and analyzed 
through varying tools and technologies. With 
this information, communities can make smarter 
management decisions which may lead to 
increasingly effective stewardship. While citizen 
science requires expert support to ensure the 
quality of environmental data and to facilitate 
knowledge-building, with the right tools, com-
munities can spur local industry and others to 


do a better job of complying with environmental 
laws and regulations. 


The world in which EPA works continues to change 
rapidly. The recent oil spill in the Gulf of Mexico is a 
catastrophic environmental problem that will have 
significant consequences and require innovative 
technological and other solutions. A wide range 
of new technologies are on the horizon in areas as 
diverse as nanotechnology catalysts and nanoso-
lar cells, nanomaterials for rehabilitation of water 
pipes, advanced battery technologies, accurate and 
inexpensive portable and real-time sensors, and 
the application of synthetic biology to algal biofuel 
production. Emerging technologies may present new 
environmental problems that need to be understood 
and addressed, and at the same time will create 
opportunities for building an advanced technologi-
cal infrastructure. EPA will continue to do its best to 
anticipate change and be prepared to address the 
inevitable challenges and opportunities that we will 
face in the future.


End Note: 


1 Information about the American Reinvestment and Recovery Act is available at http://www.recovery.gov. 



http://www.recovery.gov

http://www.epa.gov/epahome/citizen.htm

http://www.epa.gov/bpspill/
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T
he Administration has emphasized the 
importance of using program evaluation to 
provide the evidence needed to demon-
strate that our programs are meeting their 


intended outcomes. By assessing how well a program 
is working and why, program evaluation can help EPA 
identify where our activities have the greatest impact 
on protecting human health and the environment, 
provide the road map needed to replicate successes, 
and conversely, identify areas needing improvement. 
This is particularly important as EPA meets its obliga-
tions for transparency and accountability.


For the Strategic Plan, we look to the results of past 
evaluations to inform our program strategies for 
the next five years. Evaluation results may affirm 
existing strategies or identify opportunities for 
improvement and may lead to changes in policy, 
resource decisions, and program implementation. 
For example, the Government Accountability 
Office’s 2007 evaluation of the Toxic Substances 
Control Act helped frame Administrator Jackson’s 
September 2009 announcement of an integrated 
approach to chemical management and a set of 
principles for reform. Additionally, EPA commissioned 
the National Academy of Public Administration 
(NAPA) to conduct an independent evaluation of 
the Community Action for a Renewed Environment 
(CARE) Demonstration Program, a competitive 


grant program that offers an innovative way for 
a community to organize and take action to 
reduce toxic pollution in its local environment.1 
Recommendations and feedback from this evaluation 
have informed EPA’s strategic changes and invest-
ment decisions in the program. 


Our plans for future program evaluations include 
cyclical reviews of our research and develop-
ment programs. These are geared to ensure that 
our research priorities meet our future challenges. 
Examples of other future evaluations include 
assessing the impact of our “green” chemical label-
ing program on consumer purchasing habits and 
measuring the success of less resource-intensive 
remediation strategies to clean up hazardous waste 
sites across the country.


While EPA conducts a variety of design, process, and 
outcome evaluations, under the Administration’s 
government-wide evaluation initiative, EPA is working 
to evolve and expand our portfolio to conduct more 
rigorous impact evaluations that will enhance pro-
gram effectiveness. Recently completed process and 
program evaluations from EPA and external organiza-
tions that informed the strategies in the Strategic Plan 
and a preliminary list of future program evaluations 
EPA plans to conduct are described in more detail at 
the EPA Strategic Plan website.2 


Summary of Program Evaluation


End Notes: 


1 National Academy of Public Administration, 2009. Putting Community First: A Promising Approach to Federal Collaboration for 
Environmental Improvement. Available at http://www.napawash.org/pc_management_studies/CARE/5-21-09_Final_Evaluation_
Report.pdf.


2 EPA Strategic Plan website: http://www.epa.gov/ocfo/plan/plan.htm.



http://www.napawash.org/pc_management_studies/CARE/5-21-09_Final_Evaluation_Report.pdf

http://www.napawash.org/pc_management_studies/CARE/5-21-09_Final_Evaluation_Report.pdf

http://www.epa.gov/ocfo/plan/plan.htm

http://www.napawash.org/pc_management_studies/CARE/5-21-09_Final_Evaluation_Report.pdf

http://www.epa.gov/care/
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Cross-Cutting Fundamental Strategies


S
ince EPA’s inception over 40 years ago, we 
have focused not only on our mission to 
achieve environmental and human health 
results but also on how we work to accom-


plish those results. Achievement of each of these 
goals and objectives is shared across EPA. Through 
this Plan, EPA is placing an increased focus on how 
we work to achieve those results. 


We have developed a set of cross-cutting strategies 
that stem from the Administrator’s priorities and are 
designed to fundamentally change how we work, 
both internally and externally, to achieve the mission 
outcomes articulated under our five strategic goals. 
This Plan describes the vision and operating prin-
ciples for each of the cross-cutting strategies:


Introduction 


✦✦ Expanding the conversation on environmentalism;


✦✦ Working for environmental justice and children’s health;


✦✦ Advancing science, research, and technological innovation;


✦✦ Strengthening state, tribal, and international partnerships; and,


✦✦ Strengthening EPA’s workforce and capabilities. 


The Agency will develop annual action plans with 
commitments that align with existing planning, 
budget, and accountability processes. In implement-
ing these strategies through annual action plans, we 


are embarking on a deliberate, focused effort to take 
tangible, measurable actions to transform the way we 
deliver environmental and human health protection. 
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W
e have begun a new era of outreach 
at EPA and seek to include a broader 
range of people and communities in 
our work and expand our engagement 


with communities historically under-represented in 
our decision-making processes. We will build stron-
ger working relationships throughout the country, 
particularly with tribes, communities of color, 
economically-distressed cities and towns, young 
people, and others. 


To accomplish these goals, we will:


✦✦ Call for innovation and bold thinking and ask all 
employees to bring their creativity and talents 
to their everyday work to enhance outreach and 
transparency in all our programs.


✦✦ Ensure that our science is explained clearly and 
accessible to all communities, communicating 
and educating in plain language the com-
plexities of environmental, health, policy, and 
regulatory issues. 


✦✦ Educate and empower individuals, communi-
ties, and Agency partners in decision making 
through public access to environmental infor-
mation and data.


✦✦ Ensure that the Agency’s regulations, policies, 
budget, and decision-making processes are trans-
parent and accessible through increased access to 
environmental data sources, community right-to-
know tools, and direct stakeholder engagement.


✦✦ Address barriers to improve engagement with 
historically under-represented sectors of the 
nation. 


✦✦ Use traditional and new media to inform and 
educate the public about Agency activities and 
provide opportunities for community feedback. 


✦✦ Encourage citizens to understand the complexi-
ties and impacts of environmental issues and 
environmental stewardship, and provide avenues 
and tools that enhance their ability to participate 
in processes that could affect them.


Engage and empower communities and partners, including those  
who have been historically under-represented, in order to support and  


advance environmental protection and human health nationwide.


Expanding the 
Conversation on 
Environmentalism







30


Working for 
Environmental 
Justice and 
Children’s Health 


Work to reduce and prevent harmful exposures and health risks to  
children and underserved, disproportionately impacted low-income,  


minority, and tribal communities, and support community efforts  
to build healthy, sustainable green neighborhoods.


A
dvancing environmental justice and protect-
ing children’s health must be driving forces 
in our decisions across all EPA programs. The 
underlying principles for this commitment 


are reducing exposures for those at greatest risk and 
ensuring that environmental justice and children’s 
health protection are integral to all Agency activities. 
All populations—including minority, low-income, 
and indigenous populations—that are vulnerable to 
environmental pollution are at risk of having poor 
health outcomes. These vulnerabilities may arise 
because of higher exposures to pollution in places 
where they work, live, and play, and/or diminished 
abilities to withstand, cope with, or recover from 
exposure to environmental pollution.1 Children 
are often most acutely affected by environmental 
stressors. Research has demonstrated that prenatal 
and early life exposures to environmental hazards 
can cause lifelong diseases, medical conditions, and 
disabilities.2


Environmental justice and children’s health protec-
tion will be achieved when all Americans, regardless 
of age, race, economic status, or ethnicity, have access 
to clean water, clean air, and healthy communities. To 
accomplish this, EPA will use a variety of approaches, 
including regulation, enforcement, research, outreach, 
community-based programs, and partnerships to 
protect children and disproportionately impacted, 


overburdened populations from environmental 
and human health hazards. Our success in advanc-
ing environmental justice and children’s health 
protection will result from fully incorporating these 
priorities into all of our activities across each of the 
strategic goals of the Agency. We anticipate that our 
leadership in advancing environmental justice and 
children’s health protection will inspire and engage a 
broad spectrum of partners in the public and private 
sector to do the same.


Specifically, EPA will:


✦✦ In our regulatory capacity, implement the 
nation’s environmental laws using the best 
science and environmental monitoring data to 
address the potential for adverse health effects 
from environmental factors in disproportion-
ately impacted, overburdened populations 
and vulnerable age groups. EPA programs will 
incorporate environmental justice and children’s 
health considerations at each stage of the 
Agency’s regulation development process and in 
implementation of environmental regulations.


✦✦ Develop and use environmental and human 
health indicators to measure improvements in 
environmental conditions and health in dispro-
portionately impacted communities and among 
vulnerable age groups. 



http://www.epa.gov/oecaerth/environmentaljustice/

http://yosemite.epa.gov/ochp/ochpweb.nsf/content/homepage.htm
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✦✦ In our work on safe management of pesticides 
and industrial chemicals, take into account 
disproportionately impacted, overburdened 
populations, and women of child-bearing age, 
infants, children, and adolescents, and encour-
age the use of “green chemistry” to spur the 
development of safer chemicals and produc-
tion processes. 


✦✦ Apply the best available scientific methods to as-
sess the potential for disproportionate exposures 
and health impacts resulting from environmental 
hazards on minority, low-income, and indigenous 
populations, women of child-bearing age, infants, 
children, and adolescents, to support EPA deci-
sion making, and to develop the tools to assess 
risk from multiple stressors. 


✦✦ Engage communities in our work to protect hu-
man health and the environment. EPA will align 
multiple community-based programs to provide 
funding and technical assistance to communi-
ties to build capacity to address critical issues 
affecting children’s health and disproportionately 
impacted populations. 


✦✦ Work with other federal agencies3 to engage com-
munities and coordinate funding and technical 
support for efforts to build healthy, sustainable, 
and green neighborhoods, and work with resi-
dents to promote equitable development. 


End Notes:


1 See the following sources: 


 World Health Organization, 2006. Principles for Evaluating Health Risks in Children. Environmental Health Criteria, 237. Available at 
http://whqlibdoc.who.int/publications/2006/924157237X_eng.pdf; 


 EPA, 2003. Framework for Cumulative Risk Assessment. Risk Assessment Forum. EPA/630/P-02/001F. Available at http://cfpub.epa.
gov/ncea/cfm/recordisplay.cfm?deid=54944; and, 


 EPA, 2004. Ensuring Risk Reduction in Communities with Multiple Stressors: Environmental Justice and Cumulative Risks/Impacts. 
Available at http://www.epa.gov/environmentaljustice/resources/publications/nejac/nejac-cum-risk-rpt-122104.pdf. 


 2 National Institutes of Health, National Institute of Environmental Health Sciences, 2008. Linking Early Environmental Exposures to 
Adult Diseases. Available at http://www.niehs.nih.gov/health/docs/linking-exposures.pdf.


 3 Including the Departments of Housing Urban and Development, Health and Human Services, Energy, Agriculture, Transportation, 
Interior, Labor, and Education.



http://whqlibdoc.who.int/publications/2006/924157237X_eng.pdf

http://cfpub.epa.gov/ncea/cfm/recordisplay.cfm?deid=54944

http://cfpub.epa.gov/ncea/cfm/recordisplay.cfm?deid=54944

http://www.epa.gov/environmentaljustice/resources/publications/nejac/nejac-cum-risk-rpt-122104.pdf

http://www.niehs.nih.gov/health/docs/linking-exposures.pdf
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T
he major challenges we face to human health 
and the environment are not incremental 
problems, and they do not lend themselves 
to incremental solutions. EPA will promote 


innovative solutions to environmental problems that 
reduce or eliminate pollution while avoiding unin-
tended and/or unwanted consequences, addressing 
pollutants, chemicals, and materials throughout their 
life cycle from raw material to final disposition. 


The Office of Management and Budget (OMB) has 
reiterated the critical and timely need for innovation 
in science and technology, building on the President’s 
Strategy for American Innovation.1, 2 OMB identifies priori-
ties that include new approaches to multi-disciplinary 
research, new approaches for accelerating technology 
commercialization and innovation, interagency and 
international collaborations, and better communication 
with the public on science, technology, and innovation.


Environmental sustainability is a guidepost for sci-
ence, research, and technological innovation at EPA.3 
Sustainability is a broader approach to environmental 
protection that considers trade-offs in production 
processes and materials use. Sustainable solutions 
prevent chemicals from entering the environment or 
eliminate, rather than simply reduce, the production 
of waste through better materials management. 


EPA must help drive high quality research, sound sci-
ence, and technology innovation to sustainably address 
air quality, climate change, water quality and quantity, 
unreasonable risks from toxic chemicals, ecosystem 
degradation, and other environmental issues. EPA will 
inform, enable, and stimulate the development of 
sustainable solutions to current and future challenges 
because sustainable and innovative environmental 
solutions can also be more economically efficient.


EPA science and research must always inform the 
decisions that are essential to the protection of 
human health and the environment and empower 
the broader community that supports our mission. 
To address challenging environmental problems in 
this manner, EPA research will:


✦✦ Provide timely, responsive, and relevant  
solutions: EPA’s science, research, and techno-
logical innovation depend on partnerships and 
a continuing dialogue with internal and external 
partners and stakeholders to ensure that EPA  
efforts focus on the highest priority problems 
faced by the Agency and the nation. Building on 
traditional collaboration efforts, EPA will also lever-
age the scientific discoveries of others to achieve 
even more responsive solutions to the environ-
mental problems that our communities face. 


 Advance a rigorous basic and applied science research and development agenda 
that informs, enables, and empowers and delivers innovative and sustainable 


solutions to environmental problems. Provide relevant and robust scientific data 
and findings to support the Agency’s policy and decision-making needs.


Advancing Science, 
Research, and 
Technological 
Innovation



http://www.whitehouse.gov/sites/default/files/omb/memoranda/2010/m10-30.pdf

http://www.whitehouse.gov/the_press_office/President-Obama-Lays-Out-Strategy-for-American-Innovation

http://www.epa.gov/sustainability
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✦✦ Transcend traditional scientific disciplines: A 
broad perspective—one that integrates knowledge 
from a wide variety of sources—is key to develop-
ing sustainable solutions. In all aspects of our work, 
from problem identification, to research design 
and conduct, to implementation and adoption 
of solutions, EPA must rely on diverse disciplines. 
Environmental problems often raise complex 
scientific and technological issues that require non-
traditional approaches. If EPA is to advance progress 
on these challenging problems, we must rely on 
integrated, trans-disciplinary research that comple-
ments traditional, single-discipline approaches. 


✦✦ Communicate widely and openly: Great work, 
done invisibly, cannot have an impact. To maximize 
the impact and utility of our research, EPA will com-
municate the design, definition, conduct, transfer, 
and implementation of the work we do. We will 
translate our science so that it is accessible, under-
standable, relevant to, and used by stakeholders and 
the general public. EPA must document our suc-
cesses to maximize the value of our scientific work.


✦✦ Catalyze sustainable innovation: EPA’s efforts 
alone will not be enough to address the environ-
mental challenges our nation faces. As we develop 
and promote these technology innovations, EPA 
must account for life-cycle perspectives and sup-
port technologies that fully consider environmental 
and social impacts, and collaborate with partners 
in academia, government, and industry to assess 
impacts and promote effective product steward-
ship. EPA must also guide sustainable solutions on 
the path from conceptual and proof-of-concept 
stages, through research and development, to 
commercialization and deployment. EPA must 
understand and engage the marketplace to ensure 
the effectiveness of these solutions. Additionally, 
EPA must be receptive to external innovations in 
science, research, and technology that can enhance 
EPA’s effectiveness in fulfilling our mission.


End Notes:


1 OMB Memorandum M-10-30, July 21, 2010. “Science and Technology Priorities for the FY2012 Budget.” Available at http://www.
whitehouse.gov/sites/default/files/omb/memoranda/2010/m10-30.pdf. 


2 Press Release from the White House Office of the Press Secretary, September 21, 2009. “President Obama Lays Out Strategy for American 
Innovation.” Available at http://www.whitehouse.gov/the_press_office/President-Obama-Lays-Out-Strategy-for-American-Innovation/. 


3 Information on the EPA Sustainability Program is available at http://www.epa.gov/sustainability/.



http://www.whitehouse.gov/sites/default/files/omb/memoranda/2010/m10-30.pdf

http://www.whitehouse.gov/sites/default/files/omb/memoranda/2010/m10-30.pdf

http://www.whitehouse.gov/the_press_office/President-Obama-Lays-Out-Strategy-for-American-Innovation

http://www.epa.gov/sustainability
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Under our federal environmental laws, EPA and the 
states share responsibility for protecting human 
health and the environment. With this relationship 
as the cornerstone of the nation’s environmental 
protection system, EPA will: 


✦✦ Improve implementation and consistent delivery 
of national environmental programs through 
closer consultation and transparency.


✦✦ Work with states to seek efficient use of resourc-
es through work-sharing, joint planning using 
data analysis and targeting to address priorities, 
and other approaches. 


✦✦ Play a stronger management role to facilitate the 
exchange of data with states to improve program 
effectiveness and efficiency. 


✦✦ Consult with state and local governments on a 
routine basis to ensure that the development 
and implementation of rules is consistent with 
EPA’s Action Development Process: Guidance on 
Executive Order 13132 (Federalism), which recog-
nizes the division of governmental responsibilities 
between the federal government and the states.


Deliver on our commitment to a clean and healthy environment through 
consultation and shared accountability with states, tribes, and the global 


community for addressing the highest priority problems.


Strengthening 
State, Tribal, 
and International 
Partnerships


E
PA will strengthen its state, tribal, and inter-
national partnerships to achieve our mutual 
environmental and human health goals. As 
we work together, our relationships must 


continue to be based on integrity, trust, and shared 
accountability to make the most effective use of our 
respective bodies of knowledge, our existing authori-
ties, our resources, and our talents. 


Successful partnerships will be based on four 
working principles: consultation, collaboration, 
cooperation, and accountability. By consulting, we 
will engage our partners in a timely fashion as we 
consider approaches to our environmental work so 
that each partner can make an early and meaningful 


contribution toward the final result. By collaborat-
ing, we will not only share information, but we will 
actively work together with our partners to use all 
available resources to reach our environmental and 
human health goals. As our work progresses, we will 
cooperate, viewing each other with respect as allies 
who must work successfully together if our goals are 
to be achieved. Through shared accountability, we will 
ensure that environmental benefits are consistently 
delivered nationwide. In carrying out these responsi-
bilities, EPA will ensure through oversight that state 
and tribal implementation of federal laws achieves 
a consistent level of protection for the environment 
and human health. 


With States



http://www.epa.gov/fedrgstr/eo/eo13132.htm
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✦✦ Strengthen state–EPA shared accountability by 
focusing oversight on the most significant and press-
ing state program performance challenges, using 
data and analysis to speed program improvements.


✦✦ Ensure a level playing field across states to im-
prove compliance and address the most serious 
violations.


The relationship between the United States 
Government and federally-recognized tribes is unique 
and has developed throughout the course of the 
nation’s history. In strengthening this relationship, EPA 
will:


✦✦ Focus on increasing tribal capacity to establish 
and implement environmental programs while 
ensuring that our national programs are as effec-
tive in Indian country as they are throughout the 
rest of the nation.


✦✦ Enhance our effort as we work with tribes on a 
government-to-government basis, based upon 
the Constitution, treaties, laws, executive orders, 
and a long history of Supreme Court rulings.


✦✦ Strengthen our cross-cultural sensitivity with 
tribes, recognizing that tribes have cultural, 
jurisdictional, and legal features that must be 
considered when coordinating and implement-
ing environmental programs in Indian country.


With Tribes


To achieve our domestic environmental and human 
health goals, international partnerships are essential. 
Pollution is often carried by winds and water across 
national boundaries, posing risks many hundreds and 
thousands of miles away. Many concerns, like climate 
change, are universal. In the international arena, EPA will:


✦✦ Expand our partnership efforts in multilateral 
forums and in key bilateral relationships. 


✦✦ Enhance existing and nurture new international 
partnerships to promote a new era of global 
environmental stewardship based on common 
interests, shared values, and mutual respect.


With Other Countries
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Continuously improve EPA’s internal management, encourage innovation and 
creativity in all aspects of our work, and ensure that EPA is an excellent workplace 


that attracts and retains a topnotch, diverse workforce, positioned to meet and 
address the environmental challenges of the 21st century. 


Strengthening  
EPA’s Workforce  
and Capabilities


A
chieving positive environmental and human 
health outcomes through cleaner and safer 
air, water, and land, and through protec-
tion of our natural resources is the focal 


point of all our work at EPA. This compelling mission 
attracts workers eager to make a difference and drives 
employees across the Agency to work together. EPA 
fully supports the Administration’s efforts to reform 
the federal government’s hiring system to ensure 
highly qualified individuals are available to strengthen 
EPA’s workforce. EPA believes these reforms will 
improve the Agency’s ability to protect human health 
and the environment more effectively and efficiently. 


EPA is a complex organization. This is both an asset 
and a challenge. To achieve its mission, EPA is con-
tinuously building and nurturing a skilled workforce, 
finding new ways to use the power of information, 
working together through enhanced communication, 
and demanding transparency and accountability at all 
levels. With innovative and creative management and 
a talented, diverse, and highly motivated workforce, 
EPA will be positioned to meet head-on the complex 
environmental challenges of the present and future. 


To achieve this goal, EPA will:


✦✦ Recruit, develop, and retain a diverse and creative 
workforce, equipped with the technical skill and 
knowledge needed to accomplish the Agency’s mis-
sion and to meet evolving environmental challenges.


✦✦ Cultivate a workplace that values a high quality 
work life, provides employee-friendly policies and 
facilities, and invests in the information infra-
structure, technology, and security essential to 
support a mobile workforce.


✦✦ Practice outstanding resource stewardship to 
ensure that all Agency programs operate with fis-
cal responsibility and management integrity, are 
efficiently and consistently delivered nationwide, 
and demonstrate results.


✦✦ Take advantage of existing and emerging tools to 
improve and enhance communication, transpar-
ency, and accountability.


✦✦ Integrate energy efficiency and environmental 
considerations into our work practices as core com-
ponents of Agency business models and operations.


✦✦ Improve the effectiveness and efficiency of the 
Agency’s acquisition function by strengthening 
requirements development, contract manage-
ment, and internal review practices; maximizing 
the use of competition in contracting, reducing 
high-risk contracts; improving how contracts are 
structured; building the skills of the acquisition 
workforce; and improving management of the 
EPA acquisition workforce.







37


Strategic 
Measurement 
Framework


T
he Strategic Plan provides the foundation 
for EPA’s performance management sys-
tem—planning, budgeting, performance 
measurement, and accountability. The Plan 


contains EPA’s strategic measurement framework of 
long-term goals, objectives, and strategic measures, 
which describe the measurable human health and 
environmental results the Agency is working to 
achieve over the next five years. 


To achieve the long-term goals, objectives, and 
strategic measures set out in this Plan, EPA designs 
annual performance measures which are presented 
in EPA’s Annual Performance Plans and Budgets. The 
Agency reports on our performance against these 
annual measures in Annual Performance Reports, 
and uses this performance information to establish 
priorities and develop future budget submissions. The 
Agency also uses this performance data to evaluate 
our progress and develop future Strategic Plans. 


EPA’s strategic planning and decision-making benefits 
from other sources of information as well, including 
program evaluations and environmental indicators. 
A number of the strategic measures in this Strategic 
Plan are based on indicators contained in EPA’s 2008 
Report on the Environment (ROE). The ROE identifies 
a set of peer-reviewed human health and environ-
mental indicators that allows EPA to track trends 
in environmental conditions and environmental 
influences on human health. This information also 
helps us better articulate and improve the strategic 
measurement framework in EPA’s Strategic Plan. 


The Agency continues to look for new data and 
information sources to better characterize the 
environmental conditions targeted by our programs 
and improve our understanding of the integrated 
and complex relationships involved in maintaining 
human health and environmental well-being. 


Introduction 


We have made significant changes to our measure-
ment framework in this Plan. We revised our five 
strategic goals to sharpen and align them with the 
Administrator’s priorities, including a heightened focus 
on cross-program activities addressing climate change 
adaptation and mitigation, sustainable communities, 
and chemical safety. We revised our suite of strate-
gic measures—the measurable environmental and 
human health outcomes we are working to achieve—
in several significant ways. First, we significantly 


reduced the number of strategic measures by focusing 
on the key outcomes most important to advance the 
Administrator’s priorities and the Agency’s mission. 
The goal was to create a smaller, more strategic, and 
more meaningful set that Agency leadership uses to 
manage. Second, for consistency purposes, we placed 
all the quantified measurable results at the lowest 
level in the framework—the strategic measures. Third, 
we updated the strategic measures to reflect targets 
and baselines appropriate for the FY 2011–2015 time 


Significant Changes in the Strategic Measurement Framework



http://www.epa.gov/performance/

http://www.epa.gov/performance/

http://www.epa.gov/roe/





38


horizon. Lastly, we removed the separate objectives 
and strategic measures for the Agency’s research and 
development program from the Plan and integrated 
this work into the programmatic objectives; this criti-
cal work supports many of our strategic measures and 
will continue to be tracked through annual perfor-
mance measures.


Some of the new strategic directions in our measures 
are reflected in this Plan, but efforts will continue 
over the next several years to make further revisions 
in key areas. Highlights of the new measures and 
continuing efforts are described below.


✦✦ Deepwater Horizon BP Oil Spill in the Gulf 
of Mexico: While we are still assessing the 
unprecedented environmental damage from the 
Deepwater Horizon BP oil spill and the Agency 
actions necessary to address the damage and 
prevent similar disasters in the future, we have 
added a new strategic measure as a preliminary 
step to reflect the challenge ahead. This measure 
addresses efforts to conduct a thorough review 
of our oil spill program regulations to ensure that 
these regulations are up to date and effective. 
The magnitude of the impacts has yet to be fully 
understood and assessed, so further adjustments 
may be needed in the future. In addition, EPA is 
working to develop a water-oriented measure in 
response to the Deepwater Horizon BP oil spill 
in the Gulf of Mexico. The measure will reflect 
efforts to assist in the restoration of the Gulf 
of Mexico ecosystem, including water, wet-
lands, beaches, and surrounding communities. 
Currently, EPA has two program-specific water 
measures, one that relates to Gulf of Mexico 
hypoxia and the other to regional coastal aquatic 
ecosystem health that will be reassessed for 
impact from the oil spill.


✦✦ Climate Change Adaptation and Mitigation: 
The ability of communities to respond to chang-
es in climate over the next decade is critical to 
achieving many of the environmental outcomes 
in this Strategic Plan. We have incorporated 
consideration of climate change across all five 
goals of the Strategic Plan and will continue to 
collaborate with stakeholders, the US Global 
Change Research Program, the Interagency 
Taskforce on Climate Change Adaptation, and 


others. We have added three strategic measures 
for climate change adaptation under Goal 1. In 
addition, we have expanded the existing green-
house gas (GHG) mitigation measure to capture 
reductions Agency-wide and added a measure to 
reflect expected GHG reductions resulting from 
the light-duty vehicle greenhouse gas rule.


✦✦ Land Cleanup: EPA has begun an Integrated 
Cleanup Initiative, a multi-year effort to bet-
ter use assessment and cleanup authorities to 
address a greater number of sites, accelerate 
cleanups, and put those sites back into produc-
tive use while protecting human health and the 
environment. The Agency is working to develop 
a suite of measures that will allow for compre-
hensive management across cleanup programs 
and across the cleanup life cycle, with a focus 
on three critical points in the cleanup pro-
cess—starting, advancing, and completing site 
cleanups. As a first step in this process, we are 
shifting our definition of success at a Superfund 
site from where the construction of a remedy is 
complete, to when the site is actually “ready for 
anticipated use” in a community. In addition, a 
new site assessment measure has been devel-
oped that fully captures the entire assessment 
workload at the beginning of the Superfund 
process, a measure which also may be expanded 
to include progress of other cleanup programs in 
the future.1 


✦✦ Chemical Safety: One of EPA’s highest pri-
orities over the next five years is to ensure the 
safety of chemicals and pesticides used in this 
country. As part of this effort, EPA is taking a 
more integrated approach to managing chemical 
and pesticide risk reduction and, in coordination 
with other relevant federal agencies, is focusing 
on consumers, workers, and sensitive subpopula-
tions like children. EPA is enhancing its ability to 
measure the effects of chemicals and pesticides 
on human health and the environment by 
introducing new measures to reduce the concen-
tration of targeted chemicals and pesticides in 
the general population and children. 


✦✦ Enforcement and Compliance Assurance: 
The Agency’s enforcement and compliance 
assurance program is moving from a tool-based 



http://www.epa.gov/bpspill/

http://www.epa.gov/nrmrl/research/goal4/change.html

http://www.epa.gov/oswer/integratedcleanup.htm

http://www.epa.gov/agriculture/nahs.html

http://epa.gov/compliance/
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(e.g., assistance, incentives, monitoring, and 
enforcement) to an environmental problem-
based (e.g., air, water) approach to addressing 
noncompliance and environmental harms. 
Our current approach, rooted largely in the 
traditional inspection and enforcement model, 
has shown substantial environmental and 
human health benefits, but will not be able to 
keep up with expanding universes of regulated 
sources. For example, the universe of National 
Pollutant Discharge Elimination System (NPDES) 
sources has expanded from about one hundred 
thousand when the Clean Water Act (CWA) 
was passed to almost one million today. This is 
especially true in light of the current economic 
challenges faced by states, which perform the 
majority of inspections and enforcement actions. 
For those programs and sectors that have been 
the focus of EPA and state attention, the level of 
noncompliance shows us that serious violations 
are likely widespread, all but ensuring that there 
are areas across the country where basic health 
protections for Americans are in jeopardy.


EPA is adopting new strategic approaches to deal 
with these challenges that do not solely depend on 
inspections and enforcement to address serious viola-
tions, including:


✦✦ Building self-monitoring and reporting require-
ments into rules, which will allow government 
to better understand the compliance status at 
regulated facilities.


✦✦ Using 21st century 
technologies to fa-
cilitate the electronic 
transmission of data 
directly from regu-
lated sources and 
states that generate 
the data, to govern-
ment agencies that 
receive the data, 
which will improve 
the quality and 
timeliness of data 
available to make 
decisions.


✦✦ Making more information available to the public 
in an easy-to-use, understandable format so the 
public can demand better facility and govern-
ment performance. 


As part of this new approach, the Agency’s enforce-
ment program is developing a suite of measures that 
expand its ability to communicate to the public. As 
part of this suite, the Agency is including measures 
for its criminal enforcement program for the first 
time in the Strategic Plan. The suite of measures 
addresses:


✦✦ Enforcement Presence/Level-of-Effort 
Measures: The extent of the general enforce-
ment and compliance assurance presence in 
communities; 


✦✦ Case-Linked Outcome Indicators: The annual 
and long-term trends in environmental benefits 
resulting from EPA enforcement actions; and


✦✦ Strategic Enforcement Measures: The 
results of EPA’s focused efforts to address specific, 
high-priority problems that make a difference to 
communities.


When viewed together, this suite of measures 
provides a more comprehensive understanding of 
the program than has been available previously. This 
suite of measures is captured in the figure on the 
next page.



http://cfpub.epa.gov/npdes/

http://www.epa.gov/lawsregs/laws/cwa.html
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The Strategic Plan includes five-year measures for 
EPA’s enforcement presence and outcome indica-
tors for which EPA will develop annual performance 
measures for inclusion in the Annual Plan and Budget, 
similar to all strategic measures included in this Plan.


The Agency has historically relied on enforcement 
presence or level-of-effort measures to communi-
cate its enforcement and compliance presence to 
the public and regulated industry. These measures 
illustrate that the Agency is actively and consistently 
performing the activities necessary to find polluters, 
take appropriate action, and monitor defendants’ 
compliance with settled enforcement cases. The 
Agency targets these activities toward the most 
serious human health and environmental problems 
across a variety of regulatory programs. 


The Agency uses case-linked outcome indicators to 
communicate the environmental benefits gained 
from completed enforcement and compliance 
activities such as compliance assistance, compliance 
incentives, and enforcement cases. While linked, there 
is not a linear or proportional relationship between 
the activities and the outcomes. 


Unlike level-of-effort results, which tend to be 
relatively consistent on a yearly basis, these outcome 
measures are dominated by very large enforcement 
cases and will typically vary widely over time depend-
ing on the pollution problems being addressed. 
For example, the measure of pounds of pollution 
reduced by enforcement actions varies widely from 
year to year and is not expected to trend upwards 
from one year to the next. In fact, as the most 


Suite of Strategic Enforcement and Compliance Assurance Measures


Enforcement Presence/ 
Level of Effort Measures 


• Inspections & evaluations


• Initiated & concluded civil 
judicial & administrative 
enforcement cases


• Compliance status of open, 
non-Superfund consent 
decrees


• Address cost recovery 
statute of limitations cases 
with total past costs above 
$200,000 


• Reaching settlement with 
potentially responsible 
parties (PRPs)


• Criminal cases with 
charges filed


• Criminal cases with 
defendants convicted 


Case-Linked  
Outcome Indicators 


AIR


• Air pollutants reduced


WATER


• Water pollutants reduced


WASTE


• Hazardous waste reduced 


• Contaminated media 
reduced


CHEMICALS


•  Toxic and pesticide 
pollutants


CRIMINAL


• Criminal cases with most 
significant impacts


• Criminal cases with 
individual defendants


Strategic Enforcement Measures  
(under development) 


AIR


• Air toxics


•  Criteria air pollutants


WATER


• Raw sewage


•  Animal waste


•  Water compliance


WASTE


•  Wastes from mineral 
processing


•  Clean up hazardous waste 
sites in communities


CHEMICALS


•  Reduce exposure to pesticides


•  Enforce chemical management 
rules


Measures in the FY 2011–2015 Strategic Plan Measures under Development



http://www.epa.gov/performance/
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significant pollution sources are addressed, the 
amount of pollution reduced by enforcement in a 
particular industrial sector should go down over time. 


Over the next five years, the Agency will develop a 
new category of measurement—strategic enforce-
ment measures—designed to demonstrate progress 
toward achieving its national enforcement goal of 
aggressively going after specific pollution problems 
that matter to communities. In addition, the strategic 
enforcement measures will illustrate the work done in 
Goal 5 to support Goals 1-4 of this Strategic Plan. 


To launch this effort, the Agency’s enforcement 
program will focus initially on developing measures 
that demonstrate progress toward the goals of its 
six national enforcement initiatives.2 These initiatives 
target nationally important pollution problems where 
enforcement can play an important role to address 
serious noncompliance. We will develop strategic 
measures that chart our progress in addressing these 
significant compliance problems, recognizing that 
the measures, like the solutions, will vary with the 
problem. Two examples include: (1) targeting the 
sectors that contribute the largest amount of serious 
air pollution that causes significant harm to human 
health, which include coal-fired utilities and acid, 
glass, and cement plants; and (2) working to improve 
compliance by the tens of thousands of animal 
feeding operations that contribute to water pollu-
tion in many communities. We need both aggressive 
enforcement actions and new creative strategies to 
tackle sector compliance issues for these important, 
but very different, problems. Our measures will reflect 
those strategies, and attempt to do a more complete 
job of providing meaningful information to the pub-
lic about our progress than the traditional measures 
alone can do. What we learn from measures devel-
oped for the national enforcement initiatives will be 
applied in setting measures for our other national 
enforcement goals.


One of the challenges in improving compliance and 
reducing pollution is the lack of solid information 
about facility releases and compliance. These infor-
mation gaps make it harder to target facilities for 
enforcement, to understand and develop measures 
for compliance performance, and for communities 
to know what pollution is occurring in their own 
neighborhoods. EPA recognizes that we need to 
improve facility monitoring of pollution and make 
that information available to the public using 21st 
century technologies including more comprehen-
sive electronic reporting. These efforts will increase 
transparency and create incentives to reduce pollu-
tion and to comply with the law, while also giving 
state and federal governments the information they 
need to target enforcement and track progress. Over 
the longer term, as efforts to increase electronically 
reported facility information take effect, consistently 
reported, sector-wide data may enable us to gener-
ate realistic compliance rates for some sectors. These 
efforts will help us to strengthen both performance 
and measures in the years ahead. 


Where data, baselines, and targets are available to 
support the measures, EPA will include new measures 
for the national initiatives in the FY 2012 Annual Plan 
and Budget in February 2011 and will amend the 
Strategic Plan to include those that are suitable stra-
tegic measures. For those measures where EPA does 
not have existing data, EPA will identify necessary 
data sources and begin to collect the information 
with the intention of developing baselines and 
targets for additional strategic enforcement measures 
to be included in future Annual Plans. 


The Agency will also work closely with its state part-
ners to explore how to be more transparent regarding 
our joint accountability to protect the environment 
and public health by showing to the public, before FY 
2015, both federal and state progress and problems 
in enforcement and compliance programs, as well as 
compliance monitoring coverage levels. 



http://www.epa.gov/performance/
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In addition to the long-term strategic measures, EPA 
established six near-term Priority Goals in FY 2010 with 
18- to 24-month operational targets that advance our 
strategic goals and serve as key indicators of our work.


EPA will report progress on these Priority Goals in the 
Annual Plan and Budget and through the Office of 
Management and Budget, with results regularly avail-
able to the public at www.performance.gov.


EPA’s High Priority Performance Goals (Priority Goals)


EPA’s Priority Goals
EPA will improve the country’s ability to measure and control greenhouse gas (GHG) emissions. Building 
a foundation for action is essential.


• By June 15, 2011, EPA will make publicly available 100 percent of facility-level GHG emissions data 
submitted to EPA in accordance with the GHG Reporting Rule, compliant with policies protecting 
confidential business information (CBI).


• In 2011, EPA, working with DOT, will begin implementation of regulations designed to reduce the 
GHG emissions from light-duty vehicles sold in the U.S. starting with model year 2012.


Clean water is essential for our quality of life and the health of our communities. EPA will take actions 
over the next two years to improve water quality. 


• Chesapeake Bay watershed states (including the District of Columbia) will develop and submit 
Phase I watershed implementation plans by the end of CY 2010 and Phase II plans by the end of 
CY 2011 in support of EPA’s final Chesapeake Bay total maximum daily load (TMDL) and consistent 
with the expectations and schedule described in EPA’s letters of November 4 and December 29, 
2009, and June 11, 2010.3 


• Increase pollutant reducing enforcement actions in waters that do not meet water quality standards, 
and post results and analysis on the web.


• Over the next two years, EPA will initiate review/revision of at least four drinking water standards to 
strengthen public health protection.


EPA will ensure that environmental health and protection is delivered to our communities.


• By 2012, EPA will have initiated 20 enhanced brownfields community level projects that will include 
a new area-wide planning effort to benefit under-served and economically disadvantaged communi-
ties. This will allow those communities to assess and address a single large or multiple brownfields 
sites within their boundaries, thereby advancing area-wide planning to enable redevelopment of 
brownfields properties on a broader scale. EPA will provide technical assistance, coordinate its 
enforcement, water, and air quality programs, and work with other federal agencies, states, tribes, 
and local governments to implement associated targeted environmental improvements identified in 
each community’s area-wide plan.


End Notes: 


1 EPA will continue to report site construction completions as an annual performance measure in its Annual Plan and Budget.


2 Information about EPA’s National Enforcement Initiatives for Fiscal Years 2011–2013 is available at http://www.epa.gov/compli-
ance/data/planning/initiatives/initiatives.html. EPA solicited feedback on its FY 2011–2013 national enforcement initiatives in a 
Federal Register Notice in January 2010 and in an on-line discussion forum (see http://blog.epa.gov/enforcementnationalpriority). 


3 EPA letters available at http://www.epa.gov/reg3wapd/pdf/pdf_chesbay/tmdl_implementation_letter_110409.pdf, 


 http://www.epa.gov/region03/chesapeake/bay_letter_1209.pdf, and


 http://www.epa.gov/reg3wapd/pdf/pdf_chesbay/TMDLScheduleLetter.pdf. 



http://www.epa.gov/compliance/data/planning/initiatives/initiatives.html

http://www.epa.gov/compliance/data/planning/initiatives/initiatives.html

http://blog.epa.gov/enforcementnationalpriority

http://www.epa.gov/reg3wapd/pdf/pdf_chesbay/tmdl_implementation_letter_110409.pdf

http://www.epa.gov/region03/chesapeake/bay_letter_1209.pdf

http://www.epa.gov/reg3wapd/pdf/pdf_chesbay/TMDLScheduleLetter.pdf

http://www.goals.performance.gov/

http://www.goals.performance.gov/

http://www.performance.gov

http://www.epa.gov/performance/
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Objective 1.1: Address Climate Change. Reduce the threats posed by climate 
change by reducing greenhouse gas emissions and taking actions that help 
communities and ecosystems become more resilient to the effects of climate change.


Goal 1: Taking Action on Climate Change and 
Improving Air Quality. Reduce greenhouse gas 
emissions and develop adaptation strategies to address 
climate change, and protect and improve air quality.


Reduce Criteria Pollutants and Regional Haze 


✦✦ By 2015, the population-weighted average 
concentrations of ozone (smog) in all monitored 
counties will decrease to 0.073 ppm compared to 
the average of 0.078 ppm in 2009.


✦✦ By 2015, the population-weighted average 
concentrations of inhalable fine particles in all 
monitored counties will decrease to 10.5 µg/m³ 
compared to the average of 11.7 µg/m³ in 2009.


Objective 1.2: Improve Air Quality. Achieve and maintain health-based air pollution 
standards and reduce risk from toxic air pollutants and indoor air contaminants.


Address Climate Change


✦✦ By 2015, the light-duty vehicle greenhouse gas 
rule will achieve reductions of 99 MMTCO


2
Eq. 


(Baseline FY 2010: 0 MMTCO
2
Eq.)


✦✦ By 2015, additional programs from across EPA 
will promote practices to help Americans 
save energy and conserve resources, leading 
to expected greenhouse gas emissions reduc-
tions of 740.1 MMTCO


2
Eq. from a baseline 


without adoption of efficient practices. This 
reduction compares to 500.4 MMTCO


2
Eq. 


reduced in 2008. (Baseline FY 2008: ENERGY 
STAR 140.8 MMTCO


2
Eq., Industrial Programs1 


314.2 MMTCO
2
Eq., Smartway Transportation 


Partnership 4.2 MMTCO
2
Eq., Pollution 


Prevention Programs 6.5 MMTCO
2
Eq., 


Sustainable Materials Management Programs2 
34.3 MMTCO


2
Eq., WaterSense Program 0.4 


MMTCO
2
Eq., Executive Order 135143 GHG 


Reduction Program 0.0 MMTCO
2
Eq.) 


✦✦ By 2015, EPA will integrate climate change sci-
ence trend and scenario information into five 


major scientific models and/or decision-support 
tools used in implementing Agency environ-
mental management programs to further EPA’s 
mission, consistent with existing authorities 
(preference for one related to air quality, water 
quality, cleanup programs, and chemical safety).4 
(Baseline FY 2010: 4 scientific models)


✦✦ By 2015, EPA will account for climate change by 
integrating climate change science trend and 
scenario information into five rule-making pro-
cesses to further EPA’s mission, consistent with 
existing authorities (preference for one related to 
air quality, water quality, cleanup programs, and 
chemical safety).4 (Baseline FY 2010: 0)


✦✦ By 2015, EPA will build resilience to climate 
change by integrating considerations of climate 
change impacts and adaptive measures into five 
major grant, loan, contract, or technical assistance 
programs to further EPA’s mission, consistent with 
existing authorities (preference for one related to 
air quality, water quality, cleanup programs, and 
scientific research).4 (Baseline FY 2010: 0)


Strategic Measures: 


Strategic Measures: 







44


✦✦ By 2015, reduce emissions of nitrogen oxides 
(NO


x
) to 14.7 million tons per year compared to 


the 2009 level of 19.4 million tons emitted.


✦✦ By 2015, reduce emissions of sulfur dioxide (SO
2
) 


to 7.4 million tons per year compared to the 
2009 level of 13.8 million tons emitted.


✦✦ By 2015, reduce emissions of direct particulate 
matter (PM) to 3.9 million tons per year com-
pared to the 2009 level of 4.2 million tons emitted.


✦✦ By 2018, visibility in scenic parks and wilderness 
areas will improve by 15 percent in the East 
and 5 percent in the West, on the 20 percent 
worst visibility days, as compared to visibil-
ity on the 20 percent worst days during the 
2000–2004 baseline.


✦✦ By 2015, with EPA support for developing 
capability including training, policy, and admin-
istrative and technical support, 15 additional 
tribes will possess the expertise and capability to 
implement the Clean Air Act in Indian country 
(as demonstrated by successful completion of 
an eligibility determination under the Tribal 
Authority Rule), for a cumulative total of 62 from 
the 2009 baseline of 47 tribes.


Reduce Air Toxics


✦✦ By 2015, reduce emissions of air toxics (toxicity-
weighted for cancer) to 4.2 million tons from the 
1993 toxicity-weighted baseline of 7.2 million tons.5


Reduce the Adverse Ecological Effects of Acid 
Deposition


✦✦ By 2015, air pollution emissions reductions will 
reduce the number of chronically acidic water 
bodies and improve associated ecosystem health 
in acid-sensitive regions of the northern and east-
ern United States by approximately 10 percent 
below the 2001 baseline of approximately 500 
lakes and 5,000 kilometers of stream length.


Reduce Exposure to Indoor Air Pollutants 


✦✦ By 2015, the number of future premature lung 
cancer deaths prevented annually through low-
ered radon exposure will increase to 1,460 from 
the 2008 baseline of 756 future premature lung 
cancer deaths prevented.


✦✦ By 2015, the number of people taking all essential 
actions to reduce exposure to indoor environmen-
tal asthma triggers will increase to 7.6 million from 
the 2003 baseline of 3.0 million. EPA will place special 
emphasis on children at home and in schools, and 
on other disproportionately impacted populations.


Strategic Measure:


Reduce Consumption of Ozone-Depleting Substances


✦✦ By 2015, U.S. consumption of hydrochlorofluo-
rocarbons (HCFCs), chemicals that deplete the 
Earth’s protective ozone layer, will be less than 
1,520 tons per year of ozone depletion potential 
from the 2009 baseline of 9,900 tons per year. By 
this time, as a result of worldwide reduction in 
ozone-depleting substances, the level of “equiva-
lent effective stratospheric chlorine” (EESC) in the 
atmosphere will have peaked at 3.185 parts per bil-
lion (ppb) of air by volume and begun its gradual 
decline to less than 1.800 ppb (1980 level).


Objective 1.3: Restore the Ozone Layer. Restore the earth’s stratospheric ozone 
layer and protect the public from the harmful effects of ultraviolet (UV) radiation.
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Strategic Measure:


Prepare for Radiological Emergencies


✦✦ Through 2015, EPA will maintain a 90 percent 
level of readiness of radiation program person-
nel and assets to support federal radiological 
emergency response and recovery operations, 
maintaining the 2010 baseline of 90 percent.


Objective 1.4: Reduce Unnecessary Exposure to Radiation. Minimize 
unnecessary releases of radiation and be prepared to minimize impacts should 
unwanted releases occur.


End Notes:


1 Industrial Programs include ENERGY STAR for Industry, Natural Gas STAR, Coalbed Methane Outreach Program (CMOP), 
Landfill Methane Outreach Program (LMOP), Green Power Partnership, Combined Heat and Power Partnership (CHP), Voluntary 
Aluminum Industry Partnership (VAIP), HFC-23 Emission Reduction Partnerships, Mobile Air Conditioning Climate Protection 
Partnership (MAC), Environmental Stewardship Initiative, Significant New Alternatives Policy Program (SNAP), Responsible 
Appliance Disposal Program (RAD), GreenChill Advanced Refrigeration Partnership, and Landfill Rule. 


2 Sustainable Materials Management Programs include WasteWise, National Waste Recycling, and Coal Combustion Products 
Recycling (C2P2).


3 The Federal Leadership in Environmental, Energy, and Economic Performance Executive Order was signed on October 5, 2009. The 
Executive Order sets sustainability goals for federal agencies and focuses on making improvements in their environmental, energy, 
and economic performance.


4 The climate is changing and this can impact EPA’s ability to achieve its mission and strategic goals. EPA is currently participating in 
an Interagency Climate Change Adaptation Task Force which will develop recommendations towards a national climate change 
adaptation strategy in the fall of 2010. EPA’s adaptation measures provide a snapshot of EPA’s overall effort to integrate climate 
change adaptation into mainstream decision making within EPA. As the work of the Task Force continues, future measures may 
be developed that assess the effectiveness of adaptation actions or that reflect a more refined set of climate change adaptation 
priorities. 


5 The 2015 target is an estimate based on the 2005 National Emissions Inventory (NEI) released in 2008, which does not include the 
impacts of post-2007 rulemakings. Updated estimates that do include the impacts of more recent rulemakings will be available 
after the release of the 2008 NEI in 2011.
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Objective 2.1: Protect Human Health. Reduce human exposure to contaminants in 
drinking water, fish and shellfish, and recreational waters, including protecting source waters. 


Goal 2: Protecting America’s Waters. Protect and 
restore our waters to ensure that drinking water is safe, and 
that aquatic ecosystems sustain fish, plants and wildlife, 
and economic, recreational, and subsistence activities. 


Water Safe to Drink


✦✦ By 2015, 90 percent of community water systems 
will provide drinking water that meets all 
applicable health-based drinking water stan-
dards through approaches including effective 
treatment and source water protection. (2005 
baseline: 89 percent. Status as of FY 2009: 89 
percent.) 


✦✦ By 2015, 88 percent of the population in Indian 
country served by community water systems will 
receive drinking water that meets all applicable 
health-based drinking water standards. (2005 
baseline: 86 percent. Status as of FY 2009: 81 
percent.)


✦✦ By 2015, in coordination with other federal 
agencies, provide access to safe drinking water 
for 136,100 American Indian and Alaska Native 
homes. (FY 2009 baseline: 80,900 homes. 
Universe: 360,000 homes.)


Fish and Shellfish Safe to Eat


✦✦ By 2015, reduce the percentage of women of 
childbearing age having mercury levels in blood 
above the level of concern to 4.6 percent. (2002 
baseline: 5.7 percent of women of childbearing 
age have mercury blood levels above levels of 
concern identified by the National Health and 
Nutrition Examination Survey (NHANES).)1


Water Safe for Swimming 


✦✦ By 2015, maintain the percentage of days of 
the beach season that coastal and Great Lakes 
beaches monitored by state beach safety 
programs are open and safe for swimming at 95 
percent. (2007 baseline: Beaches open 95 percent 
of the 679,589 days of the beach season (beach 
season days are equal to 3,647 beaches multi-
plied by variable number of days of beach season 
at each beach). Status as of FY 2009: 95 percent.)2


Strategic Measures: 


Objective 2.2: Protect and Restore Watersheds and Aquatic Ecosystems. 
Protect the quality of rivers, lakes, streams, and wetlands on a watershed basis, and 
protect urban, coastal, and ocean waters. 


Improve Water Quality on a Watershed Basis


✦✦ By 2015, attain water quality standards for all 
pollutants and impairments in more than 3,360 
water bodies identified in 2002 as not attaining 
standards (cumulative). (2002 universe: 39,798 
water bodies identified by states and tribes as 
not meeting water quality standards. Water bod-
ies where mercury is among multiple pollutants 


causing impairment may be counted toward 
this target when all pollutants but mercury 
attain standards, but must be identified as still 
needing restoration for mercury; 1,703 impaired 
water bodies are impaired by multiple pollutants 
including mercury, and 6,501 are impaired by 
mercury alone. Status as of FY 2009: 2,505 water 
bodies attained standards.)


Strategic Measures: 
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✦✦ By 2015, improve water quality conditions in 
330 impaired watersheds nationwide using the 
watershed approach (cumulative). (2002 base-
line: Zero watersheds improved of an estimated 
4,800 impaired watersheds of focus having one 
or more water bodies impaired. The watershed 
boundaries for this measure are those established 
at the “12-digit” scale by the U.S. Geological 
Survey (USGS). Watersheds at this scale average 
22 square miles in size. “Improved” means that 
one or more of the impairment causes identified 
in 2002 are removed for at least 40 percent of 
the impaired water bodies or impaired miles/
acres, or there is significant watershed-wide 
improvement, as demonstrated by valid scientific 
information, in one or more water quality param-
eters associated with the impairments. Status as 
of FY 2009: 104 improved watersheds.)


✦✦ Through 2015, ensure that the condition of the 
Nation’s streams and lakes does not degrade 
(i.e., there is no statistically significant increase 
in the percent rated “poor” and no statistically 
significant decrease rated “good.”) (2006 baseline 
for streams: 28 percent in good condition; 25 
percent in fair condition; 42 percent in poor 
condition. 2010 baseline for lakes: 56 percent in 
good condition; 21 percent in fair condition; 22 
percent in poor condition.)


✦✦ By 2015, improve water quality in Indian country 
at 50 or more baseline monitoring stations in 
tribal waters (cumulative) (i.e., show improve-
ment in one or more of seven key parameters: 
dissolved oxygen, pH, water temperature, 
total nitrogen, total phosphorus, pathogen 
indicators, and turbidity) and identify 
monitoring stations on tribal lands that are 
showing no degradation in water quality 
(meaning the waters are meeting uses). 
(2006 baseline: 185 monitoring stations on 
tribal waters located where water qual-
ity has been depressed and activities are 
underway or planned to improve water 
quality, out of an estimated 2,037 stations 
operated by tribes.)


✦✦ By 2015, in coordination with other federal 
agencies, provide access to basic sanitation 
for 67,900 American Indian and Alaska 


Native homes. (FY 2009 baseline: 43,600 homes. 
Universe: 360,000 homes.)


Improve Coastal and Ocean Waters


✦✦ By 2015, improve regional coastal aquatic ecosys-
tem health, as measured on the “good/fair/poor” 
scale of the National Coastal Condition Report. 
(FY 2009 baseline: National rating of “fair” or 2.8 
where the rating is based on a 4-point system 
ranging from 1.0 to 5.0 in which 1 is poor and 
5 is good using the National Coastal Condition 
Report indicators for water and sediment, coastal 
habitat, benthic index, and fish contamination.)


✦✦ By 2015, 95 percent of active dredged material 
ocean dumping sites, as determined by 3-year  
average, will have achieved environmentally 
acceptable conditions (as reflected in each site’s 
management plan and measured through onsite 
monitoring programs). (2009 baseline: 99 percent. 
FY 2009 universe is 65.) (Due to variability in the 
universe of sites, results vary from year to year (e.g., 
between 85 percent and 99 percent). While this 
much variability is not expected every year, the re-
sults are expected to have some change each year.)


✦✦ By 2015, working with partners, protect or 
restore an additional (i.e., measuring from 2009 
forward) 600,000 acres of habitat within the 
study areas for the 28 estuaries that are part of 
the National Estuary Program. (2009 baseline: 
900,956 acres of habitat protected or restored, 
cumulative from 2002–2009. In FY 2009, 125,437 
acres were protected or restored.)
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Increase Wetlands


✦✦ By 2015, working with partners, achieve a net 
increase of wetlands nationwide, with additional 
focus on coastal wetlands, and biological and 
functional measures and assessment of wetland 
condition. (2004 baseline: 32,000 acres annual net 
national wetland gain.)


Improve the Health of the Great Lakes


✦✦ By 2015, prevent water pollution and protect 
aquatic systems so that the overall ecosystem 
health of the Great Lakes is at least 24.7 points 
on a 40-point scale. (2009 baseline: Great Lakes 
rating of 22.5 (expected) on the 40-point scale 
where the rating uses select Great Lakes State of 
the Lakes Ecosystem indicators based on a 1 to 5 
rating system for each indicator, where 1 is poor 
and 5 is good.)


✦✦ By 2015, remediate a cumulative total of 10.2 mil-
lion cubic yards of contaminated sediment in the 
Great Lakes. (2009 baseline: Of the 46.5 million 
cubic yards once estimated to need remediation 
in the Great Lakes, 6.0 million cubic yards of 
contaminated sediments have been remediated 
from 1997 through 2008.)


Improve the Health of the Chesapeake Bay 
Ecosystem


✦✦ By 2015, achieve 50 percent (92,500 acres) of the 
185,000 acres of submerged aquatic vegetation 
necessary to achieve Chesapeake Bay water quality 
standards. (2008 baseline: 35 percent, 64,912 acres.)


Restore and Protect the Gulf of Mexico


✦✦ By 2015, reduce releases of nutrients throughout 
the Mississippi River Basin to reduce the size 
of the hypoxic zone in the Gulf of Mexico to 


less than 5,000 km², as measured by the 5-year 
running average of the size of the zone. (Baseline: 
2005–2009 running average size is 15,670 km².)


Restore and Protect the Long Island Sound


✦✦ By 2015, reduce the maximum area of hypoxia in 
Long Island Sound by 15 percent from the pre-
TMDL average of 208 square miles as measured 
by the 5-year running average size of the zone. 
(Baseline: Pre-total maximum daily load (TMDL) 
average conditions based on 1987–1999 data 
is 208 square miles. Post-TMDL includes years 
2000–2014. Universe: The total surface area of 
Long Island Sound is approximately 1,268 square 
miles; the potential for the maximum area of 
hypoxia would be 1,268 square miles.)


Restore and Protect the Puget Sound Basin


✦✦ By 2015, improve water quality and enable the 
lifting of harvest restrictions in 4,300 acres of 
shellfish bed growing areas impacted by degrad-
ed or declining water quality in the Puget Sound. 
(2009 baseline: 1,730 acres of shellfish beds with 
harvest restrictions in 2006 had their restrictions 
lifted. Universe: 30,000 acres of commercial shell-
fish beds with harvest restrictions in 2006.)


Sustain and Restore the U.S.–Mexico Border 
Environmental Health


✦✦ By 2015, provide safe drinking water or adequate 
wastewater sanitation to 75 percent of the homes 
in the U.S.–Mexico Border area that lacked access 
to either service in 2003. (2003 Universe: 98,515 
homes lacked drinking water and 690,723 homes 
lacked adequate wastewater sanitation based on 
a 2003 assessment of homes in the U.S.–Mexico 
Border area. 2015 target: 73,886 homes provided 
with safe drinking water and 518,042 homes with 
adequate wastewater sanitation.)


End Notes:


1 EPA is in the process of developing a consistent methodology for analyzing the data from Centers for Disease Control and 
Prevention’s National Health and Nutrition Examination Survey (NHANES) reports. The baseline and target may be reset when 
the analysis is complete at the end of CY 2010.


2 In 2007, EPA added Guam, American Samoa, and the Northern Marianas, which resulted in a lower baseline and target.
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Goal 3: Cleaning Up Communities and Advancing 
Sustainable Development. Clean up communities, 
advance sustainable development, and protect 
disproportionately impacted low-income, minority, 
and tribal communities. Prevent releases of harmful 
substances and clean up and restore contaminated areas.


Promote Sustainable Communities


✦✦ By 2015, reduce the air, water, land, and human 
health impacts of new growth and development 
through the use of smart growth and sustainable 
development strategies in 600 (cumulative) com-
munities, which includes local municipalities, 
regional entities, and state governments, through 
activities resulting from EPA and federal partner 
actions. (Baseline: In FY 2010, an estimated 34 
communities will be assisted.)1 


Assess and Cleanup Brownfields


✦✦ By 2015, conduct environmental assessments 
at 20,600 (cumulative) brownfield properties. 
(Baseline: As of the end of FY 2009, EPA assessed 
14,600 properties.)


✦✦ By 2015, make an additional 17,800 acres of 
brownfield properties ready for reuse from the 
2009 baseline. (Baseline: As of the end of FY 2009, 
EPA made 11,800 acres ready for reuse.)


Reduce Chemical Risks at Facilities and in 
Communities


✦✦ By 2015, continue to maintain the Risk 
Management Plan (RMP) prevention program 
and further reduce by 10 percent the number of 
accidents at RMP facilities. (Baseline: There was 
an annual average of 190 accidents based on 
RMP program data between 2005 and 2009.)


Objective 3.1: Promote Sustainable and Livable Communities. Support sustainable, 
resilient, and livable communities by working with local, state, tribal, and federal partners 
to promote smart growth, emergency preparedness and recovery planning, brownfield 
redevelopment, and the equitable distribution of environmental benefits. 


Strategic Measures: 


Objective 3.2: Preserve Land. Conserve resources and prevent land contamination 
by reducing waste generation, increasing recycling, and ensuring proper management 
of waste and petroleum products. 


Waste Generation and Recycling


✦✦ By 2015, increase the amount of municipal solid 
waste reduced, reused, or recycled by 2.5 billion 
pounds. (At the end of FY 2008, 22.5 billion 
pounds of municipal solid waste had been 
reduced, reused, or recycled.)


✦✦ By 2015, increase beneficial use of coal combus-
tion ash to 50 percent from 40 percent in 2008.


✦✦ By 2015, increase by 78 the number of tribes cov-
ered by an integrated waste management plan 
compared to FY 2009. (At the end of FY 2009, 94 
of 572 federally recognized tribes were covered 
by an integrated waste management plan.)


✦✦ By 2015, close, clean up, or upgrade 281 open dumps 
in Indian country and on other tribal lands com-
pared to FY 2009. (At the end of FY 2009, 412 open 
dumps were closed, cleaned up, or upgraded. As 
of April 2010, 3,464 open dumps were listed in the 


Strategic Measures: 
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Indian Health Service Operation and Maintenance 
System Database, which is dynamic because of the 
ongoing assessment of open dumps.)


Minimize Releases of Hazardous Waste and 
Petroleum Products


✦✦ By 2015, prevent releases at 500 hazardous 
waste management facilities with initial ap-
proved controls or updated controls resulting 
in the protection of an estimated 3 million 
people living within a mile of all facilities with 
controls. (Baseline: At the end of FY 2009, it 
was estimated that 789 facilities will require 
these controls out of the universe of 2,468 
facilities with about 10,000 process units. The 


goal of 500 represents 63 percent of the facili-
ties needing controls.)


✦✦ Each year through 2015, increase the percentage of 
underground storage tank (UST) facilities that are in 
significant operational compliance (SOC) with both 
release detection and release prevention require-
ments by 0.5 percent over the previous year’s target. 
(Baseline: This means an increase of facilities in SOC 
from 65.5 percent in 2010 to 68 percent in 2015.)


✦✦ Each year through 2015, reduce the number of 
confirmed releases at UST facilities to 5 percent 
fewer than the prior year’s target. (Baseline: 
Between FY 1999 and FY 2009, confirmed UST 
releases averaged 8,113.)


Objective 3.3: Restore Land. Prepare for and respond to accidental or intentional 
releases of contaminants and clean up and restore polluted sites. 


Deepwater Horizon BP Oil Spill: Oil Spill  
Program Review


✦✦ By 2015, in response to the Deepwater Horizon 
BP oil spill in the Gulf of Mexico, EPA will conduct 
a thorough assessment of its rules, guidelines, and 
procedures relating to all relevant aspects of EPA’s 
oil spill program, including prevention of, pre-
paredness for, response to, and recovery efforts, 
and update them as needed, and ensure that the 
Agency has the appropriate tools to respond to 
environmental disasters of this scale.


Emergency Preparedness and Response


✦✦ By 2015, achieve and maintain at least 80 percent 
of the maximum score on the Core National 
Approach to Response (NAR) evaluation criteria. 
(Baseline: In FY 2009, the average Core NAR 
Score was 84 percent for EPA headquarters, 
regions, and special teams prepared for respond-
ing to emergencies.)2


✦✦ By 2015, complete an additional 1,700 Superfund 
removals through Agency-financed actions and 
through oversight of removals conducted by 
potentially responsible parties (PRPs). (Baseline: 
In FY 2009, there were 434 Superfund removal 
actions completed including 214 funded by the 
Agency and 220 overseen by the Agency that 


were conducted by PRPs under a voluntary 
agreement, an administrative order on consent, 
or a unilateral administrative order.)


✦✦ By 2015, no more than 1.5 million gallons will be 
spilled annually at Facility Response Plan (FRP) 
facilities, a 15 percent reduction from the annual av-
erage of 1.7 million gallons spilled from 2005–2009.


Cleanup Contaminated Land 


✦✦ By 2015, complete 93,400 assessments at poten-
tial hazardous waste sites to determine if they 
warrant Comprehensive Emergency Response, 
Compensation, and Liability Act (CERCLA) 
remedial response or other cleanup activities. 
(Baseline: As of 2010, the cumulative total num-
ber of assessments completed was 88,000.)3


✦✦ By 2015, increase to 84 percent the number of 
Superfund final and deleted NPL sites and RCRA 
facilities where human exposures to toxins from 
contaminated sites are under control. (Baseline: As 
of October 2009, 70 percent Superfund final and 
deleted NPL sites and RCRA facilities have human 
exposures under control out of a universe of 5,330.)4 


✦✦ By 2015, increase to 78 percent the number 
of Resource Conservation and Recovery Act 
(RCRA) facilities with migration of contaminated 
groundwater under control. (Baseline: At the 


Strategic Measures: 
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end of FY 2009, the migration of contaminated 
groundwater was controlled at 58 percent of all 
3,746 facilities needing corrective action.)


✦✦ By 2015, increase to 56 percent the number of 
RCRA facilities with final remedies constructed. 
(Baseline: At the end of FY 2009, all cleanup 
remedies had been constructed at 32 percent of 
all 3,746 facilities needing corrective action.)


✦✦ Each year through 2015, reduce the backlog of LUST 
cleanups (confirmed releases that have yet to be 
cleaned up) that do not meet risk-based standards 
for human exposure and groundwater migration by 
1 percent. This means a decrease from 21 percent in 


2009 to 14 percent in 2015. (At the end of FY 2009, 
there were 100,165 releases not yet cleaned up.)


✦✦ Each year through 2015, reduce the backlog of 
LUST cleanups (confirmed releases that have  
yet to be cleaned up) in Indian country that do 
not meet applicable risk-based standards for 
human exposure and groundwater migration by 
1 percent. This means a decrease from 28 percent 
in 2009 to 22 percent in 2015.


✦✦ By 2015, ensure that 799 Superfund NPL sites are 
“sitewide ready for anticipated use.” (Baseline: As 
of October 2009, 409 final and deleted NPL sites 
had achieved “sitewide ready for anticipated use.”)5


Objective 3.4: Strengthen Human Health and Environmental Protection 
in Indian Country. Support federally-recognized tribes to build environmental 
management capacity, assess environmental conditions and measure results, and 
implement environmental programs in Indian country. 


Improve Human Health and the Environment in 
Indian Country


✦✦ By 2015, increase the percent of tribes imple-
menting federal regulatory environmental 
programs in Indian country to 18 percent. (FY 
2009 baseline: 13 percent of 572 tribes)


✦✦ By 2015, increase the percent of tribes 
conducting EPA-approved environmental 
monitoring and assessment activities in Indian 
country to 50 percent. (FY 2009 baseline: 40 
percent of 572 tribes)


Strategic Measures: 


End Notes:


1 Included in the cumulative number are communities receiving assistance from: (1) direct EPA technical assistance programs; (2) 
EPA-funded grants and cooperative agreements to non-governmental organizations; and (3) in a limited number of communities 
(i.e., 6 of the total 34 communities in the FY 2010 baseline), technical assistance done in collaboration with other EPA programs 
(such as EPA’s brownfields program) and other federal agencies (such as the Federal Emergency Management Agency and the U.S. 
Departments of Transportation and Housing and Urban Development).


2 Consistent with the government-wide National Response Framework (NRF), EPA will work to fully implement the priorities under 
its internal NAR so that the Agency is prepared to respond to multiple nationally significant incidents. Core NAR builds upon the 
Core Emergency Response concept while integrating the priority elements of EPA’s NAR Preparedness Plan, and the Homeland 
Security Priority Workplan, to reflect an Agency-wide assessment of progress. 


3 This new strategic measure accounts for all remedial assessments performed at sites addressed under the Superfund program, whereas 
the measure in the previous (2006–2011) Strategic Plan captured only a subset of these assessments (i.e., the final assessments completed 
at sites). By capturing the assessment work leading to final assessment decisions, including the initial screening assessments to determine 
Superfund eligibility, the new measure more fully accounts for the work performed during the Superfund site assessment process. 


4 EPA is currently revising its dioxin risk assessment which may affect the targets and baselines for the human exposures under 
control and sitewide ready for anticipated use measures.


5 As part of the Integrated Cleanup Initiative, EPA is evaluating “sitewide ready for anticipated use” across all cleanup programs and 
may modify the above Superfund measure in the future to include corresponding brownfields, RCRA corrective action, and leak-
ing underground storage tank program goals.
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Protect Human Health from Chemical Risks


✦✦ By 2015, reduce by 40 percent the number of 
moderate to severe exposure incidents associ-
ated with organophosphates and carbamate 
insecticides in the general population. (Baseline 
is 316 moderate and severe incidents reported to 
the Poison Control Center (PCC) National Poison 
Data System (NPDS) in 2008 for organophos-
phate and carbamate pesticides.)


✦✦ By 2014, reduce the percentage of children with 
blood lead levels above 5 µg/dl to 1.0 percent 
or less. (Baseline is 3.0 percent in the 2005–2008 
sampling period.)1


✦✦ By 2014, reduce the percent difference in the 
geometric mean blood lead level in low-income 
children 1 to 5 years old as compared to the geo-
metric mean for non-low income children 1 to 5 
years old to 10.0 percent. (Baseline is 23.4 percent 
difference in the geometric mean blood lead 
level in low-income children 1 to 5 years old as 
compared to the geometric mean for non-low- 
income children 1 to 5 years old in 2005–2008.)1


✦✦ By 2014, reduce the concentration in the general 
population for the following chemicals: non-
specific organophosphate metabolites by 75 
percent; chlorpyrifos metabolite (TCPy) by 75 
percent; and perfluoro-octanoic acid (PFOA) in 
serum by 2 percent. (Baselines are derived from 
the Centers for Disease Control and Prevention’s 
National Health and Nutrition Examination 
Survey (NHANES) concentration data in the 
general population and results are reported 
biennially. Pesticide baselines are based on 
2001–2002 95th percentile data for non-specific 


organophosphate metabolites (0.45 µmol/L) and 
chlorpyrifos metabolite (TCPy) (12.4 µg/L). PFOA 
baseline is based on 2005–2006 geometric mean 
data in serum (3.92 µg/L).)


✦✦ By 2014, reduce concentration for the following 
chemicals in children: non-specific organophos-
phate metabolites by 75 percent and chlorpyrifos 
metabolite (TCPy) by 75 percent. (Baselines are 
derived from the Centers for Disease Control 
and Prevention’s National Health and Nutrition 
Examination Survey (NHANES) metabolite 
concentration data in children and results are 
reported biennially. Pesticide baselines are based 
on 2001–2002 data for non-specific organophos-
phate metabolites (0.55 µmol/L) and chlorpyrifos 
metabolite (TCPy) (16.0 µg/L).)


✦✦ By 2015, complete endocrine disruptor screen-
ing program (EDSP) decisions for 100 percent of 
chemicals for which complete EDSP information 
is expected to be available by the end of 2014. 
(Baseline is no decisions have been completed 
through 2009 for any of the chemicals for which 
complete EDSP information is anticipated to be 
available by the end of 2014. EDSP decisions for 
a chemical can range from determining poten-
tial to interact with the estrogen, androgen, or 
thyroid hormone systems to otherwise deter-
mining whether further endocrine related testing 
is necessary.)


Protect Ecosystems from Chemical Risks


✦✦ By 2015, no watersheds will exceed aquatic life 
benchmarks for targeted pesticides. (Based 
on FY 1992–2001 data from the watersheds 
sampled by the USGS National Water Quality 


Objective 4.1: Ensure Chemical Safety. Reduce the risk of chemicals that enter our 
products, our environment, and our bodies. 


Goal 4: Ensuring the Safety of Chemicals and 
Preventing Pollution. Reduce the risk and increase the 
safety of chemicals and prevent pollution at the source.


Strategic Measures:
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Assessment (NAWQA) program, urban 
watersheds that exceed the National Pesticide 
Program aquatic life benchmarks are 73 
percent for diazinon, 37 percent for chlorpy-
rifos, and 13 percent for carbaryl. Agricultural 
watersheds that exceed the National Pesticide 
Program aquatic life benchmarks are 18 per-
cent for azinphos-methyl and 18 percent for 
chlorpyrifos.)


Ensure Transparency of Chemical Health and 
Safety Information


✦✦ Through 2015, make all health and safety studies 
available to the public for chemicals in com-
merce, to the extent allowed by law. (Baseline is 
21,994 confidential business information (CBI) 
cases of Toxic Substances Control Act (TSCA) 
health and safety studies as defined in TSCA 
Section 3(6) that were submitted for chemicals 
potentially in commerce between the enactment 
of TSCA and January 21, 2010.)


Objective 4.2: Promote Pollution Prevention. Conserve and protect natural 
resources by promoting pollution prevention and the adoption of other stewardship 
practices by companies, communities, governmental organizations, and individuals. 


Prevent Pollution and Promote Environmental 
Stewardship


✦✦ By 2015, reduce 15 billion pounds of hazardous 
materials cumulatively through pollution preven-
tion. (Baseline is 4.8 billion pounds reduced 
through 2008.)


✦✦ By 2015, reduce 9 million metric tons of carbon 
dioxide equivalent (MMTCO


2
Eq.) cumulatively 


through pollution prevention. (Baseline is 6.5 
MMTCO


2
Eq. reduced through 2008. The data 


from this measure are also calculated into the 
Agency’s overall GHG measure under Goal 1.)


✦✦ By 2015, reduce water use by an additional 24 
billion gallons cumulatively through pollution 
prevention. (Baseline is 51 billion gallons reduced 
through 2008.) 


✦✦ By 2015, save $1.2 billion through pollution pre-
vention improvements in business, institutional, 
and government costs cumulatively. (Baseline is 
$3.1 billion saved through 2008.)


✦✦ Through 2015, increase the use of safer chemi-
cals cumulatively by 40 percent. (Baseline: 476 
million pounds of safer chemicals used in 2009 
as reported to be in commerce by Design for the 
Environment program.)


Strategic Measures: 


End Note:


1 Centers for Disease Control and Prevention’s National Health and Nutrition Examination Survey (NHANES) data are collected in 
2-year samples and released incrementally with the data typically becoming available 2 to 3 years after the sampling period ends.
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Maintain Enforcement Presence


✦✦ By 2015, conduct 105,000 federal inspections and 
evaluations (5-year cumulative). (FY 2005–2009 
baseline: 21,000 annually)


✦✦ By 2015, initiate 19,500 civil judicial and admin-
istrative enforcement cases (5-year cumulative). 
(FY 2005–2009 baseline: 3,900 annually)


✦✦ By 2015, conclude 19,000 civil judicial and admin-
istrative enforcement cases (5-year cumulative). 
(FY 2005–2009 baseline: 3,800 annually)


✦✦ By 2015, maintain review of the overall compli-
ance status of 100 percent of the open consent 
decrees. (Baseline 2009: 100 percent) 


✦✦ Each year through 2015, support cleanups and 
save federal dollars for sites where there are no 
alternatives by: (1) reaching a settlement or 
taking an enforcement action before the start 
of a remedial action at 99 percent of Superfund 
sites having viable responsible parties other than 
the federal government; and (2) addressing all 
cost recovery statute of limitation cases with 
total past costs greater than or equal to $200,000. 
(Baseline: 99 percent of sites reaching a settle-
ment or EPA taking an enforcement action (FY 


2007–2009 annual average); 100 percent cost 
recovery statute of limitation cases addressed 
(FY 2009))


✦✦ By 2015, increase the percentage of criminal cases 
with charges filed to 45 percent. (FY 2006–2010 
baseline: 36 percent)


✦✦ By 2015, maintain an 85 percent conviction rate 
for criminal defendants. (FY 2006–2010 baseline: 
85 percent)


Support Taking Action on Climate Change and 
Improving Air Quality


✦✦ By 2015, reduce, treat, or eliminate 2,400 mil-
lion estimated pounds of air pollutants as a 
result of concluded enforcement actions (5-year 
cumulative). (FY 2005–2008 baseline: 480 million 
pounds, annual average over the period)  


Support Protecting America’s Waters


✦✦ By 2015, reduce, treat, or eliminate 1,600 mil-
lion estimated pounds of water pollutants as a 
result of concluded enforcement actions (5-year 
cumulative). (FY 2005–2008 baseline: 320 million 
pounds, annual average over the period)


Objective 5.1: Enforce Environmental Laws. Pursue vigorous civil and criminal 
enforcement that targets the most serious water, air, and chemical hazards in 
communities. Assure strong, consistent, and effective enforcement of federal 
environmental laws nationwide. 


Goal 5: Enforcing Environmental Laws. Protect 
human health and the environment through vigorous 
and targeted civil and criminal enforcement. Assure 
compliance with environmental laws.


Strategic Measures: 


Note: The enforcement measures in this Plan reflect: (1) the enforcement presence and level-of-effort measures that 
reflect the Agency’s continued and strong investment in enforcement work; and (2) the reductions in pollution achieved 
through enforcement cases (i.e., case-specific outcome indicators) which are dominated by the very largest cases and will 
typically vary widely over time depending on the pollution problems being addressed. EPA is also developing enforcement 
measures for work done to support the strategic outcomes under each of the media-specific goals in this Plan; these 
measures will be described in future Annual Plans and Budgets and Annual Performance Reports.
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Support Cleaning Up Communities and 
Advancing Sustainable Development


✦✦ By 2015, reduce, treat, or eliminate 32,000 
million estimated pounds of hazardous waste 
as a result of concluded enforcement actions 
(5-year cumulative). (FY 2008 baseline: 6,500 
million pounds)


✦✦ By 2015, obtain commitments to clean up 1,500 
million cubic yards of contaminated soil and 
groundwater media1 as a result of concluded 
CERCLA and RCRA corrective action enforce-
ment actions (5-year cumulative). (FY 2007–2009 
baseline: 300 million cubic yards of contaminated 
soil and groundwater media, annual average over 
the period)


Support Ensuring the Safety of Chemicals and 
Preventing Pollution


✦✦ By 2015, reduce, treat, or eliminate 19.0 million 
estimated pounds of toxic and pesticide pollut-
ants as a result of concluded enforcement actions 
(5-year cumulative). (FY 2005–2008 baseline: 3.8 
million pounds, annual average over the period) 


Enhance Strategic Deterrence through Criminal 
Enforcement


✦✦ By 2015, increase the percentage of criminal 
cases having the most significant health, environ-
mental, and deterrence impacts to 50 percent. 
(FY 2010 baseline: 36 percent)2


✦✦ By 2015, maintain 75 percent of criminal cases 
with an individual defendant. (FY 2006–2008 
baseline: 75 percent)


End Notes:


1 Contaminated groundwater media, as defined for the Superfund and RCRA corrective action programs, is the volume of physical 
aquifer (both soil and water) that will be addressed by the response action.


2 EPA collects data on a variety of case attributes to describe the range, complexity, and quality of our criminal enforcement 
national docket.  Cases are tiered depending on factors such as the human health (death, injury) and environmental impacts, the 
nature of the pollutant and the its release  into the environment, and the characteristics of the subject(s).  This measure reflects 
the percentage of cases in the upper tiers. 
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BOBBY JINDAL                                                 PEGGY M. HATCH 


  GOVERNOR                              SECRETARY 


            State of Louisiana 
                                     DEPARTMENT OF ENVIRONMENTAL QUALITY 


            OFFICE OF THE SECRETARY 
 
 


December 17, 2010 
 
 
The Honorable Lisa P. Jackson 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC  20460-2403 
 
Dear Administrator Jackson: 
 
I am writing you today on several topics that are of particular import to the State of Louisiana. 
My desire is to discuss these matters with you in person prior to the end of the year.  However, if 
your schedule does not allow for a face-to-face meeting in the near term, I will gladly arrange for 
a conference call when our schedules permit.   
 
First, I am concerned that undue resources of Region 6 are being devoted to oversight of the 
Texas Commission on Environmental Quality (TCEQ).  I understand that addressing the 
perceived deficiencies in TCEQ’s air permitting procedures is a priority for your agency; 
however, doing so should not come at the expense of other states.  Until such time as your 
concerns with TCEQ’s program have been largely resolved, I ask that you devote additional 
agency resources to assist the other states in the region, whether that be by means of increasing 
staffing within Region 6 itself or temporarily assigning staff in other regional offices to work 
with Region 6 states.  I will discuss specific ways in which LDEQ has been impacted by the 
present state of affairs when we meet. 
 
Second, I am seeking EPA’s concurrence with LDEQ’s best available control technology 
(BACT) determination for greenhouse gas (GHG) emissions as set forth in the proposed PSD 
permit for Nucor Steel Louisiana’s Direct Reduced Iron (DRI) Plant.  EPA’s position on what 
very well may be the first BACT determination for GHG emissions must not remain ambiguous, 
especially given the limited data currently available regarding control of these compounds.  As 
case in point, EPA’s “PSD and Title V Permitting Guidance For Greenhouse Gases,” published 
November 10, 2010, acknowledges that: 
 


“[T]here is little history of BACT analyses for GHG at this time …” 
1
 


 
In the initial phase of PSD permit reviews for GHGs, background information 
about certain emission control strategies may be limited and technologies may still 
be under development. 


2 
 
This guidance is being issued at a time when add-on control technologies for 
certain GHGs or emissions sources may be limited in number and in various stages 
of development and commercialization. 


3 
 
 


                                                 
1
  Pg. 44. 


2
  Pg. 34. 


3
  Pg. 36. 







              Post Office Box 4301, Baton Rouge, Louisiana  70821-4301     Phone: (225) 219-3953    Fax: (225) 219-3970 
www.deq.louisiana.gov 


 


The Honorable Lisa P. Jackson 
December 17, 2010 
Page 2 
 
 
In addition to the guidance noted above, EPA has released a number of technical “white papers” 
summarizing readily available information on control techniques and measures to reduce GHG 
emissions from specific industrial sectors.  One such paper targets the iron and steel industry. 


4  
Notably, this document does not address control techniques or measures to mitigate GHG 
emissions from facilities that produce DRI, though an integrated DRI/EAF steelmaking facility 
was highlighted as an “emerging technology.” 


5
  Moreover, the iron and steel industry sector is 


not addressed in EPA’s Greenhouse Gas Mitigation Strategies Database, nor is relevant data 
located in EPA’s RACT/BACT/LAER Clearinghouse. 
 
The DRI plant to be constructed by Nucor will utilize natural gas, not coal, in order to produce 
the iron product ultimately used in the steelmaking process.  Thus, it represents an “inherently 
lower-polluting process” when compared to traditional facilities that employ coke ovens and 
blast furnaces. 
 
EPA’s “PSD and Title V Permitting Guidance For Greenhouse Gases” stresses the use of “lower-
polluting processes/practices.” 
 


The application of methods, systems, or techniques to increase energy efficiency is 
a key GHG-reducing opportunity that falls under the category of “lower-polluting 
processes/practices.”  Use of inherently lower-emitting technologies, including 
energy efficiency measures, represents an opportunity for GHG reductions in these 
BACT reviews. 


6 
 
For these reasons, EPA encourages permitting authorities to use the discretion 
available under the PSD program to include the most energy efficient options in 
BACT analyses for both GHG and non-GHG regulated NSR pollutants.  While 
energy efficiency can reduce emissions of all combustion-related emissions, it is a 
particularly important consideration for GHGs since the use of add-on controls to 
reduce GHG emissions is not as well-advanced as it is for most combustion-
derived pollutants. 


7
 


 
Locating the plant in the United States also allows for federal and state oversight of the facility’s 
GHG emissions, thus requiring Nucor to maintain and operate the facility in the most efficient 
manner possible.  This is important because EPA has noted that: 
 


(1) Unlike most traditional air pollutants, GHGs become well mixed throughout 
the global atmosphere so that the long-term distribution of GHG concentrations is 
not dependent on local emission sources.  Instead, GHG concentrations tend to be 
relatively uniform around the world. 
 
(2) As a result of this global mixing, GHGs emitted anywhere in the world affect 
climate everywhere in the world.  U.S. GHG emissions have climatic effects not 
only in the U.S. but in all parts of the world, and GHG emissions from other 
countries have climatic effects in the U.S. 


8
 


                                                 
4  “Available and Emerging Technologies for Reducing Greenhouse Gas Emissions from the Iron and Steel 


Industry,” October 2010, available at http://www.epa.gov/nsr/ghgpermitting.html. 
5
  Ibid., pg. 40 of 69. 


6
  Pg. 30. 


7
  Ibid. 


8
  “Regulating Greenhouse Gas Emissions Under the Clean Air Act,” Advance Notice of Proposed Rulemaking, 


July 30, 2008, at 73 FR 44401. 
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Consequently, construction of this facility overseas, where environmental oversight may be lax 
and GHG regulation nonexistent, would be more detrimental from a climate change perspective 
than if the facility was constructed in Convent. Further, the citizens of Louisiana and the United 
States would not reap the jobs and other social and economic benefits that an investment of this 
magnitude will generate. 
 
In sum, EPA’s 45-day review period required for Part 70 permits ends on January 7, 2011.  
There will undoubtedly be public comments on the proposed permits that will necessitate another 
review period by Region 6.  However, given: 
 
 the paucity of data available to permitting authorities concerning potentially applicable 


technologies and measures to reduce GHG emissions; 
 


 that the DRI product will be produced using clean-burning natural gas;  
 
 that EPA will have access to all public comments received; and 
 
 the importance of Nucor’s proposal to both the Louisiana and the United States; 
 
EPA should be proactive in concurring with LDEQ that the BACT for GHG emissions set forth 
in proposed Permit No. PSD-LA-751 meets all requirements of the Clean Air Act on or before 
the close of the agency’s initial review period on January 7, 2011. 
 
I can be reached by phone at (225) 219-3950 or by e-mail at peggy.hatch@la.gov.  I would be 
appreciative if you would contact me at your earliest convenience.  Thank you for your attention 
to this request. 
 
Sincerely, 
 
 
 
 
 
Peggy M. Hatch 
Secretary 
 
c: Dr. Alfredo Armendariz, Regional Administrator, U.S. EPA Region 6   


Gina McCarthy, Assistant Administrator, USEPA Office of Air and Radiation 
 Senator Mary Landrieu 
 Senator David Vitter 
 Congressman Rodney Alexander 
 Congressman Charles Boustany 
 Congressman William Cassidy 
 Congressman John Fleming 
 Congressman Steve Scalise 
 Congressman Charlie Melancon 
 Congressman Joseph Cao 
 
 


 


 








 
 
 
 
 
 
 
 
 
MEMORANDUM 
 
SUBJECT: New Process for Development of Integrated Risk Information System Health 


Assessments 
 
TO:  Assistant Administrators 
  General Counsel 
  Inspector General 
  Chief Financial Officer 
  Chief of Staff 
  Associate Administrators 
  Regional Administrators 
 
 I have long recognized the critical role that EPA plays in disseminating timely, high-
quality, and accessible human health risk information on environmental contaminants that may 
endanger the health of the American public.  Central to this aspect of EPA’s mission is its highly 
regarded Integrated Risk Information System program that provides health effects information 
on chemicals to which the public is exposed from releases to air, water, and land at contaminated 
sites and through use and disposal of products.  IRIS assessments provide a scientific foundation 
for actions to protect public health across EPA’s programs and regions under a broad array of 
environmental laws.  IRIS is also a critical resource for risk assessors and environmental and 
health professionals in state and local governments and other countries. 
 
 It is of utmost importance that the process used to develop the IRIS risk information, and 
the resulting assessments posted on IRIS, reflect the highest possible standards for scientific 
quality and integrity and provide a timely basis for government actions to protect public health.  
Unfortunately, recent changes to the IRIS process, including the procedures formalized in an 
April 10, 2008, memorandum from the former Deputy Administrator, have reduced the 
transparency, timeliness, and scientific integrity of the IRIS process.  The President’s strong 
emphasis on the importance of transparency and scientific integrity in government decision-
making compelled a rethinking of the IRIS process. 
 
 Therefore, after consulting with EPA scientists, I have asked the Office of Research and 
Development to immediately implement a new IRIS process that will be more responsive to the 
needs of the Agency and its government partners in protecting the health of Americans.  This 
new IRIS assessment development process is reflected in the enclosed chart and background 
paper.  It will be more transparent and timely, and it will ensure the highest level of scientific 







integrity.  The process will be entirely managed by EPA, which will have final responsibility for 
the content of all IRIS assessments after considering the scientific input of experts at other 
agencies and White House offices.  To guarantee the scientific quality of the IRIS assessments, 
the process will include the opportunity for public comment and rely on a rigorous, open, and 
independent external peer review.  Changes in EPA’s scientific judgments during this public 
process will be clearly documented and explained, maximizing the transparency of the final 
product.  While still robust, the assessment development process will be shortened to 23 months, 
speeding the availability of IRIS assessments to the risk assessor community and the public and 
providing for more timely action to protect public health.  In addition, to give this new process 
an added boost, I have directed that for fiscal year 2010, resources for the IRIS program will be 
increased.  I am pleased to announce that the President’s budget request includes an additional $5 
million and 10 FTEs for the IRIS program. 
 
 EPA remains dedicated to listening and being responsive to the public, independent 
experts, and scientists in other federal agencies as it develops IRIS human health assessments.  I 
believe the new process will achieve this goal while providing timely and high-quality human 
health risk information to EPA’s programs and regions that ensures that the Agency’s actions 
protect the public health. 
 
 
 
 
     Lisa P. Jackson 
 
 
Attachment 

















 
 


The Honorable Lisa P. Jackson 


Administrator, Environmental Protection Agency 


1200 Pennsylvania Avenue, N.W.  


Washington, DC 20460 


 


June 15, 2011 


 


Dear Administrator Jackson:   


 


The International Brotherhood of Electrical Workers Local 278 is writing to seek your help in 


assuring that one of the largest private construction projects pending in the State of Texas – and 


the largest single investment ever in the Corpus Christi area is not further delayed by uncertainty 


around new regulatory requirements.  The International Brotherhood of Electrical Workers Local 


278 continues to educate and train a highly skilled workforce through its electrical 


apprenticeship and journeyman training program.   


 


We are writing about Las Brisas Energy Center, a $3 billion, state-of-the-art electric generating 


facility proposed for the north side of the Port of Corpus Christi’s inner harbor.  When 


completed, it will be the first major new tenant on the Joe Fulton International Trade Corridor.   


 


During its five-year construction phase, Las Brisas will provide approximately 5,000 jobs for 


Texas – 1300 direct jobs and 2600 indirect jobs.  After construction is complete and normal 


operations begin, it will continue to provide hundreds of high-paying jobs in the Corpus Christi 


area. 


 


This project, however, is not only about jobs.  Las Brisas will produce approximately 1200 


megawatts of electricity locally, enough to power more than 850,000 homes, and thus ensure 


more competitive pricing and overall consumer savings on electric rates.  It will be able to 


generate affordable electricity by using low-cost petroleum coke as a fuel source.  Petroleum 


coke is an end product of the petroleum refining process with high heat value, and about 1.7 


million tons per year of petroleum coke are generated every year in the Corpus Christi area (with 


greater amounts in other parts of the Gulf Coast region). 


 


As you know, any project of this size must go through a comprehensive permitting process to 


ensure that it meets all environmental requirements.  The environmental permitting process to 


date has lasted more than 3 full years, but Las Brisas has now obtained the necessary permits and 


approvals to begin construction.  Emissions from the project will be controlled by a combination 


of technologies that constitute best available control technology (“BACT”) under both federal 


and state law, including limestone injection, selective non-catalytic reduction systems, scrubbers, 


fabric filters, and activated carbon injection systems.  As demonstrated in the permitting process, 


the surrounding area will continue to meet all national ambient air quality standards once Las 


Brisas is operational. 







As for greenhouse gas (“GHG”) emissions, the fact that Las Brisas will burn 100% petroleum 


coke makes it different from coal, natural gas, and other fossil fuel-fired power plants.  Today, 


most of the petroleum coke generated by Gulf Coast refineries is shipped overseas, where it is 


burned in cement kilns, power plants, and other processes that are relatively inefficient compared 


to Las Brisas.  By using this petroleum coke in Corpus Christi, near to where it is generated, Las 


Brisas will actually reduce GHG emissions by using it more efficiently and eliminating the GHG 


emissions caused by shipping it to distant parts of the world. 


 


Las Brisas is supported by a broad range of public officials, state and local governments, and 


business and labor groups throughout the State, including the Corpus Christi Hispanic Chamber 


of Commerce, Corpus Christi Chamber of Commerce, the Corpus Christi City Council, Nueces 


County Commission, Port of Corpus Christi Authority, Del Mar Community College, LULAC, 


GI Forum, International Brotherhood of Electrical Workers, Workforce Solutions, and American 


General Contractors, to name a few.  The only opposition to Las Brisas comes from national 


environmental groups that oppose all new fossil fuel projects and a small number of local 


activists. 


 


As noted above, Las Brisas has now obtained the permits and approvals it needs to begin 


construction.  However, construction on this “shovel ready” project has not commenced because 


of the uncertainty around new requirements for regulating GHG emissions.  The only thing 


needed to pave the way for this $3 billion project – a project that will provide thousands of good 


jobs over the next 5 years and low-cost electricity for years to come – is a clear statement from 


EPA saying that its new GHG requirements do not apply to Las Brisas and that EPA will not 


issue an order to stop construction.  The International Brotherhood of Electrical Workers Local 


278 asks for your help in providing such a statement from EPA to eliminate the uncertainty that 


new regulations have created for this project.  


 


Sincerely,  


 


 
 


cc:  Members of the Texas Congressional Delegation 
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APPA Position on Extending MACT Compliance Deadlines 


 
Summary of APPA Comments 


• Seeks 77 months (over 6 years) to comply, primarily for the installation of controls (about 
20% plan to use FGDs, 20% SCRs and one-half to use new fabric filters). 


• Agrees with EEI’s basic arguments for more time and also argues that public power faces 
unique challenges with timely implementation. 


• Asks for 1-year extension and also asks EPA to consider presidential authority to issue longer 
exemptions (the latter is merely mentioned and not developed).   


• Specifically, asks for a “categorical extension” in the final rule for publicly-owned or 
governmental facilities “based on time-constrained feasibility” due to issues unique to public 
power:  local and state law hurdles re: city council and board of directors approval, bidding 
procedures, inability to compete with larger utilities for access to vendors and contractors.  
Ties argument to Executive Order No. 13563 (EPA should have looked to regulatory options 
to consider flexible, lower-cost approaches to implement rules) and the unfunded mandates 
law to support its position.  


• APPA agrees with EEI that use of EPA’s section 113 enforcement procedures is 
inappropriate and too uncertain.  


• APPA’s specific mechanism for granting the 77 months, in addition to the 1-year categorical 
exemption for public power, is for EPA to use existing procedures in the title V operating 
permit program to modify permits to allow more time.  APPA argues that “streamlined 
compliance schedules should be provided to public power (and other entities) that can 
demonstrate need for additional time” in units’ title V operating permits.  CAA title V 
requires state permitting authorities to put in one place all CAA requirements applicable to a 
single source and allows permitting authorities to make “minor modifications” to permits 
without requiring wholesale revision of the permit, in certain circumstances. 


• APPA asks EPA in the final rule to allow modification of MACT compliance schedules 
through “minor permit modifications” as per the procedures included in the title V federal 
operating permits’ implementing regulations.  APPA believes EPA can do this if it deems all 
extensions to be “minor permit modifications” in the final rule.  Units would then submit an 
application for any needed modification/extension to the compliance deadline on a case-by-
case basis.  


Issues Raised by APPA’s Approach 


• APPA assumes a permitting agency exercising authority under title V can extend the 
statutory deadlines in the MACT portion of the CAA without relying upon the specific 
criteria and timelines in that provision. However, EPA’s regulations implementing title V 
clearly state that “minor permit modifications may be used only for those permit 
modifications that (1) Do not violate any applicable requirement.”  40 C.F.R. § 70.7(e)(2).  
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The title V permitting extension APPA proposes would exceed the MACT statutory 
deadlines, rendering the “minor permit modification” process inapplicable. 


• More importantly, even if title V permits extended compliance deadlines, this approach is not 
likely to shield units from enforcement under CAA section 113 or citizen suits under section 
304 because units would still be exceeding the MACT deadlines. 


o In promulgating the title V implementing regulations in 1990, EPA explicitly noted 
that “compliance schedules” provided in title V operating permits cannot cure 
violations or protect against enforcement:  “It should be noted that adoption of 
compliance plans and the ensuing schedules of compliance do not protect a source 
from enforcement action or penalty assessment for existing or previous violations of 
the applicable requirements.”  56 Fed. Reg. at 21,734 (May 10, 1991). 


• Extensive case law holds that where Congress explicitly enumerates certain exemptions to a 
specific statutory requirement, additional exemptions are not to be implied in the absence of 
contrary legislative intent.   See, e.g., TRW Inc. v. Andrews, 534 U.S. 19 (2001).  The CAA 
explicitly provides a deadline for MACT compliance and created two tools to extend this 
deadline where needed.   Title V is not one of these tools.  





